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ADVERTISEMENT. 


The  preceding  Voluraes  of  this  Work,  containing  three  very  large 
Tables  of  Cited  Cases,  it  is  judged  unnecessary  to  incumber  it  farther  in 
that  respect  to  the  same  esctent.  The  Table  of  Cited  Cases  to  this 
Volume  is  therefore  confined  to  Manuscript  Cases,  and,  of  those  that 
are  in  print,  to  such  as  are  impeached,  corrected,  or  otherwise  particu- 
larly noticed. 

The  Table  of  Statutes  referred  to  is  also  confined  to  such  as  are  par- 
ticularly noticed. 
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CASES  IN  CHANCERY,  ETC. 


SITTINGS  AFTER  EASTER  TERM. 

[38  Geo.  IIL  1796.] 

In  the  course  of  the  SittingB  after  Trinity  Term  1798,  upon  the 
death  of  Mr.  Serjeant  Adair,  Mr.  Graht  (a)  was  appointed  Chief 
Jostioe  of  Chester. 

Mr.  Cox  succeeded  Mr.  Graiit  as  a  Welch  Judge. 


GENERAL  ORDER. 

[1798,  JuLT  12.] 

It  is  ordered,  That  from  and  after  this  day  no  writ  of  Ded- 
tmui  potestatem,  to  be  executed  in  England,  shall  issue  under  the 
Great  Seal  directed  to  any  persons,  except  the  Judges,  Serjeants  at 
Laiv^  Barristers  of  five  years'  standing,  or  Solicitors  or  Attorneys  of 
some  of  the  Courts  in  Westminster  Hall ;  the  Judges  of  the  Courts 
of  Session  and  Exchequer,  Advocates,  and  Clerks  of  the  Signet  of 
five  years'  standing,  in  Scotland. 


TYRRELL  v.  TYRRELL. 

[Roij.8.^1798,  M&y  S3, 25.] 

Phe  general  rule,  that  a  legacy  payable  in  future  sYiall  not  carry  interest  before 
the  time  of  payment,  appnes  to  a  legacy  to  infants  payable  at  twenty-one :  the 
exceptions  are  the  case  of  parent  and  child,  the  ca^e  of  a  residue,  and  where 
from  other  special  circumstances  an  intention  to  give  interest  clearly  appears,  (h) 

JoHTf  Ajllwright  by  his  will  gave  the  following  legacy  : 

'^  I  ^ve  and  bequeath  the  sum  of  300/.  unto  and  amongst  all  and 

(a)  For  a  sketch  of  Sir  William  Grant,  a  great  ornament  of  English  kw,  see 

St,  O  V.  106. 

f  ^)  See,  ante,  note  (a)  to  CVtcftetf  v.  DoUnf,  3  V.  10. 
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every  the  children  of  my  cousin  Avery  Tyrrell  of  the  city  of  Lon- 
don attorney  at  law  that  shall  be  living  at  the  time  of  my  decease  to 
be  divided  amongst  them  share  and  share  alike.  Which  said  sum 
of  money  I  direct  my  executors  hereinafter  named  to  pay  within 
twelve  months  after  my  decease  or  so  soon  after  as  they  shall  res- 
pectively attain  the  age  of  twenty-one  years." 
[*2]  Among  other  legacies  the  testator  gave  to  his  friend  Hen- 

ry Bath  the  sum  of  250/.  upon  trust  to  place  out  the  same  up- 
on government  or  other  security,  and  the  interest  arising  therefrom  to 

pay  and  apply  towards  the  clothing  and  maintenance  of till 

he  should  attain  the  age  of  twenty-one ;  and  then  to  pay  the  said 
legacy  to  him. 

The  testator  gave  all  the  residue  of  his  personal  estate  to  Joseph 
Tyrrell  and  appointed  him  sole  executor. 

The  bill  was  filed  on  behalf  of  the  infant  children  of  Avery  Tyr- 
rell to  have  the  said  legacy  of  300/.  paid  and  laid  out  for  the  bene- 
fit of  the  Plaintiffs,  until  they  should  attain  the  age  of  twenty-one ; 
and  that  in  the  mean  time  the  interest  should  be  paid  to  their  father 
towards  their  maintenance. 

The  question  was,  whether  the  Plaintiffs  were  entitled  to  the  in- 
terest before  the  time  of  payment. 

Mr.  Fonblanquey  for  the  Plaintiffs.  The  division  is  to  be  made 
immediately  on  the  death  of  the  testator.  An  appropriation  must 
follow  as  a  consequence  of  that.  He  does  not  postpone  the  pay- 
ment with  a  view  to  the  benefit  of  the  estate,  but  only  to  the  con- 
dition of  the  legatees.  The  last  case  upon  this  subject,  Crickett  v. 
Dolby y  antCy  Vol.  HI.  10,  was  determined  by  your  Honor  after  much 
consideration :  but  it  appears  to  deserve  some  consideration,  whether 
the  principle  there  stated,  namely,  that  '<  interest  is  to  be  given  only 
for  default  of  payment,"  is  the  true  principle,  upon  which  the  Court 
has  proceeded.  That  is  not  the  principle  applicable  to  some  of  the 
cases ;  for  it  is  clear,  that  where  a  leggcy  is  given  payable  at  a  future 
period,  and  charged  upon  a  fund  producing  interest  or  any  advan- 
tage, the  legatee  will  in  respect  of  the  produce  be  entitled  to  the  in- 
tervening advantage.  The  principle  is  familiar,  that  where  you  find, 
the  purpose  of  the  testator  in  postponing  the  time  of  payment  or  ojf 
raising  the  charge  is  only  with  respect  to  the  party,  not  the  estate,  it 
is  an  exception  to  the  general  rule.  Here  the  testator  has  directed 
payment  within  twelve  months  after  his  death,  or  so  soon  after  as  the 
legatees  shall  respectively  attain  twenty-one.  Suppose,  he  had  said, 
that  if  they  should  not  be  of  that  age  at  that  time,  in  respect  of 
their  imbecility,  not  with  a  view  to  the  benefit  of  the  es- 
[  *  3  ]  tate,  or  to  increase  *  the  residue,  the  payment  should  be 
deferred  until  the  age  of  twenty-one*  Your  Honor  ob- 
served, that  in  Acherly  v.  Vernon^  1  P.  Will.  783,  Lord  Maccles- 
field in  giving  the  interest  founded  himself  upon  the  special  circum- 
stances. The  special  circumstance  of  that  case  was,  that  the  6000/. 
was  severed  from  the  rest  of  the  estate  ;  and  in  this  instance  the  di- 
rection as  to  the  division  amounts  to  a  severance.     This  is  not  treated 
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as  a  general  legacy.  In  Ntcholb  v.  O«&ont,2  P.  Will.  420,  the  time 
of  payment  was  deferred  merely  in  respect  of  the  infancy  of  the 
party  to  take  the  boimty ;  not  for  the  benefit  of  the  estate ;  nor  like 
the  case  of  a  testator  deferring  the  time  of  payment  till  twelve 
months  aftec  his  death :  an  arrangement  to  give  the  executor  time  to 
turn  round.  Its  being  a  residue  does  not  vary  the  question.  Here 
he  has  distinctly  denoted,  that  his  purpose  was  not  to  benefit  the  es- 
tate. In  Crickett  v.  Dolby  the  payment  is  to  be  in  no  event  tiU  the 
age  of  twenty-one  or  marriage ;  which  perhaps  distinguishes  that 
case  from  this.  The  principle  of  that  case,  when  accurately  consid- 
ered, is  not  sufficiently  large  for  the  purpose  of  estabUshing  a  gen- 
eral  rule. 

Mr.  Lloyd  and  Mr.  Cor,  for  the  Defendant.  All  this  aigument 
was  uj^d  in  Crickett  v.  Dotty.  All  the  cases  were  cited ;  partic^ 
ularly  Nichotts  v.  Osbom,  to  show,  that  there  was  no  sound  distinc- 
tion between  a  residue, and  a  particular  legacy.  With  a  view  to 
settle  the  point  your  Honor  took  time  to  consider;  and  went  through 
the  whole  of  it :  and  no  Judge  could  take  more  pains.  It  will  be  a 
great  pubUc  misfortune,  if  the  rule  there  established  is  got  rid  of  by 
a  frivolous  distinction  ;  and  there  is  no  difiercnce  in  substance.  Its 
being  a  vested  interest  certainly  makes  no  difference ;  and  though 
the  Court  said,  the  point  had  never  been  determined,  there  are 
many  such  cases  in  the  Register's  Book  (I).  The  vesting  of  a 
l^iacy  payable  in  future  is  not  upon  the  intention,  but  a  technical 
rule  of  the  Ecclesiastical  Court  followed  by  this  Court.  Lord  Hard- 
wicke  in  Heath  v.  Perry y  3  Atk.  101,  and  Heart  v.  Cheenbanky  3 
Atk.  716 ;  1  Ves.  307,  expressed  the  same  opinion  as  your  Honor 
of  Acherly  v.  Vernon.  liichoJU  v.  Osbomy  which  is  often  cited, 
cannot  be  applied  to  a  case  of  this  kind.  There  is  a  sensible  dis- 
tinction. Interest  has  been  said  to  be  given  for  delay  of 
payment  If  the  legacy  is  *  not  due  till  a  certain  time,  [*4] 
the  interest  till  that  time  must  go  to  the  person  entitled  to 
the  residue ;  but  in  the  case  of  a  residuary  bequest,  subject  to  be 
devested  only  upon  a  contingency,  what  is  to  become  of  it?  It  is 
perfectly  absurd  to  say,  the  testator  meant  to  die  intestate  as  to 
the  dividends,  having  given  a  vested  interest  in  the  capital ;  and  in 
Butler  V.  Butlery  3  Atk.  58,  Lord  Hardwicke  was  clearly  of  opinion, 
the  next  of  kin  could  not  daim  in  that  case.  The  words  directing 
the  division  in  this  case  have  no  other  effect  than  to  make  them 
tenants  in  common.  There  is  no  appropriation  ;  nor  any  possible 
<iistinction  between  this  and  Crickett  v.  Dolby. 

Rephf.  The  Defendant  relies  entirely  on  Crickett  v.  Dotty:  but 
the  principle,  upon  which  that  case  professes  to  proceed,  is  too  nar- 
row to  govern  other  cases ;  for  the  delay  of  payment  is  not  the  only 
reason  for  giving  interest.  It  must  always  be  a  question  of  con- 
struction, whether  the  testator  has  indicated,  that  the  accessary 

(1)  The  Master  of  the  Rolls  observed,  that  he  only  meant,  that  no  case  was  to 
be  found,  in  which  the  Court  had  determined  the  very  point  as  a  litigated  point. 
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shall  follow  the  principal.  The  general  rule  narrows  itself  to  this  ; 
that  where  payment  is  deferred  with  a  view  to  the  benefit  of  the 
estate,  no  interest  shall  be  given :  but  if  the  view  is  only  to  the 
condition  of  the  party,  that  is  a  special  ctrcumstanoe  to  take  it  out 
of  the  general  rule.  In  this  will  the  event,  upon  which  the  payment 
is  suspended,  is,  if  the  legatees  shall  be  infants  at  the  period  of 
twelve  months  after  the  testator's  death.  He  did  not  intend  the  in- 
fancy of  the  l^;atees  to  operate  to  the  benefit  of  the  residuary  lega- 
tee. His  bounty  is  marked  out  in  particular  shares :  but  it  was 
prudent  to  suspend  the  payment  with  a  view  to  the  benefit  of  the 
legatees,  not  of  the  fund. 

1 798,  May  5th.  Master  or  the  Rolls  [Sir  Richard  Pepper  Ar« 
den].  Thiscase  was  extremely  well  argued ;  and  it  has  been  attempted 
with  great  ingenuity  to  distinguish  it  from  the  late  case  of  Crtdceti 
V.  Dolby.  The  judgment  in  that  case  was  not  given  upon  any  opin- 
ion of  my  own  with  regard  to  the  rule ;  for  I  am  r^dy  to  admit, 
that,  if  I  had  been  originally  to  decide  upon  l^acies  payable  at  a 
future  day,  and  that  day  the  majority  of  an  infiuit,  I  should  have 
thought  it  more  reasonable  to  hold  in  all  cases,  that  the  payment 
was  postponed  merely  on  account  of  the  imbecility  of  the  party, 
and  not  to  exempt  the  executor  from  paying  interest:  but  upon  that 
occasion  I  looked  through  all  the  cases ;  and  I  found  the  very  con- 
trary established ;  and  the  very  cases,  which  have  been 
[*5]  considered  as  *  exceptions  to  the  rule,  are  so  many  proofii 
of  the  rule.  If  the  rule  was  general,  that  such  a  l^acy 
was  to  carry  interest  in  all  cases,  what  occasion  was  there  for  all  the 
argument  and  discussion  upon  the  particular  circumstances  in  Aeh- 
erly  v.  Vernon^  and  NickoJh  v.  Oibom ;  the  latter  of  which  was 
decided  on  account  of  its  being  a  residue  ?  Those  very  cases  prove 
the  general  rule.  It  has  never  been  denied  since  as  a  general  rule, 
that,  wherever  a  day  of  payment  is  mentioned,  unless  it  is  clearly 
proved,  the  testator  meant  interest  to  be  paid  in  the  mean  time,  it 
shall  not  be  paid.  The  legacy  is  nothing  but  a  direction  to  the  ex- 
ecutor to  pay  ;  and  he  takes  all  the  rest,  paying  that  Mr.  Fon- 
blanque  very  properljr  admitted  the  rule ;  but  said,  that,  wherever 
it  is  clearly  pointed  out,  that  the  suspension  of  payment  arose  mere- 
ly from  the  character  and  situation  of  the  legatee,  the  rule  could 
not  apply.  Does  this  case  afibrd  any  such  inference  ?  On  the  con- 
trary, independent  of  the  clause  itself,  which  I  think  would  not  be 
sufiicient  by  any  means,  there  happens  to  be  the  very  case  provided 
for  in  the  sul»equent  part  of  the  will  (1).  The  l^;acy  to  the 
Plaintiffs  is  not  given  to  trustees :  which  is  a  very  material  cir- 
cumstance ;  for,  if  it  was,  that  might  afford  an  argument,  that  those 
trustees  would  be  entitled  at  the  same  time  as  any  other  legatee ; 
and  they  could  not  be  meant  to  put  the  interest  in  their  own  pockets. 
But  this  is  a  gift  to  these  children,  to  be  paid  at  the  age  of  21. 

(1)  This  clause  of  the  will  was  not  stated  in  the  briefs ;  and  the  Counsel  were 
not  apprised  of  it,  before  the  argument  was  nearly  concluded. 
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What  I^acy  can  they  demand  till  that  time  ?  When  the  testator 
wished  to  put  a  fund  in  trust  to  maintain  an  infant  legatee,  he  made 
an  express  provision  for  that  purpose.  That  would  have  taken  away 
any  inference,  that  could  arise.  But  even  if  that  clause  was  out  of 
the  case,  I  am  clearly  of  opinion  upon  the  rule,  that  has  been  es- 
tablished, that,  wherever  a  sum  of  money  is  ordered  to  be  paid  at  a 
particular  time,  unless  in  the  case  of  an  infant  having  a  right  to 
demand  maintenance  from  the  testator  (1),  the  legatee  has  a  right 
from  that  time  only.  The  duty  attaches  upon  the  executor,  when 
the  testator  directs  the  legacy  to  be  paid.  No  demand  could  be 
made  upon  the  executor  before  that  time ;  and  though  he  may  be 
called  upon  to '  secure  the  fund,  he  has  a  right  to  say,  he  shall  not 
pay  more  than  if  he  had  not  been  called  upon  to  secure  it 

I  shall  never  be  anxious  to  raise  distinctions  to  get  out  of  a  rule 
.  indirectly.  If  I  submit  to  a  rule,  I  will  take  the  rule,  and 
*  ccmstrue  it  &irly.  It  is  too  hte  to  dispute  this  rule,  [*  6] 
when  Lord  Hardwicke  and  Lord  Thurk>w  make  no  doubt 
about  it.  Infinite  mischief  might  arise  by  giving  way  to  the  wish  to 
struggle  for  an  infant ;  though  one  must  think  the  suspension  meant 
only  on  account  of  the  imbecility :  but  I  never  will  do  it  where  I 
see  a  general  rule.  

Fob  the  leading  rules  and  authorities  with  respect  to  pavment  of  interest  on 
geaesnl  legacies,  see,  anUf  the  notes  to  Cridcett  v.  />o%,  3  Y.  10 :  but  a  beqoest 
of  a  residue,  payable  at  a  future  time,  carries  interest,  although  the  legatee  may 
not  live  to  receive  the  principal.    iS£wofi  v.  ShaWf  9  Yes.  289. 

(1)  See  MikktU  v.  Bower,  ante,  vol.  ilL  283»  and  the  notes,  ante,  vol.  iii.  13, 13, 
16. 
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BYRN  V.  GODFREY. 

[1798,  June  22.] 

Notwithstanding  declarations  of  the  testator  to  his  executor,  that  he  never 
meant  to  call  for  payment  of  a  promiasoiy  note,,  it  was  held  part  of  the  aasets ; 
which  were  insufficient  for  the  legacies;  a  charge  on  the  real  estate  failing  for 
want  of  a  proper  attestation  of  the  will,  (a) 

Undertaking  to  do  something  if  the  will  is  not  changed,  is  binding,  (5)  [p.  10.] 

John  Cree,  being  possessed  of  a  considerable  estate,  by  his  will, 
dated  the  20th  of  October,  1795,  but  which  was  not  executed  as  is 
by  law  required  to  pass  real  estates,  directed,  that  all  his  estates 
real  and  personal  should  be  converted  into  money,  and  be  placed 
out  upon  landed  security ;  and  that  the  issues  and  profits  thereof 
should  be  disposed  of,  &c. ;  and  amongst  other  bequests  the  testa- 
tor gave  to  John  Byrn  the  sum  of  100/.  per  annum  for  his  life  in 
half-yearly  payments  at  Christmas  and  Midsummer,  with  remainder 
to  his  daughter  Caroline  Byrn  for  her  life  after  John  Byrn's  decease. 

The  testator  died  in  Nov.  1795.  Upon  the  bill  of  David  Godfrey  and 
James  Archdekin,  the  acting  executors  of  the  testator,  a  decree  was 
made  in  Michaelmas  Term,  1796,  directing  the  usual  accounts.  In 
May,  1797,  John  Byrn  on  behalf  of  himself  and  his  infant  daughter 
filed  this  bill  against  the  executors ;  praying  an  account  of  what  was 
due  to  the  Plaintiff  John  Byrn  in  respect  of  the  annuity  bequeathed 
to  him,  and  that  the  Defendants  may  be  decreed  to  pay  what  shall 
appear  to  be  due ;  and  that  the  future  payments  may  be  secured  ; 
that  an  account  may  be  taken  of  the  personal  estate  of  the  testator ; 
and  that  the  Defendants  may  be  decreed  to  deliver  up  to  the  Plain- 
tiff John  Byrn  the  promissory  note  mentioned  in  the  bill,  to  be  can- 
celled, and  be  restrained  from  commencing  any  action  upon  the 
same. 

The  promissory  note,  as  to  which  the  relief  was  sought,  was  given 
by  the  Plaintiff  to  the  testator,  dated  the  8th  of  November,  1793,  for 
200/.;  which  the  testator  had  lent  to  the  Plaintiff;  and  the  bill 
charged,  that  the  testator  in  his  life-time  acquitted  and  discharged 
the  Plaintiff  from  the  payment  of  the  said  note ;  and  never 
[*  7]  received  or  demanded  any  interest  on  it ;  never  ♦  deman- 
ded or  intended  to  receive   the   principal ;  and  a   few 

(n)  The  absolute  propertv  must  have  been  vested  in  the  testator,  in  order  to 
maike  it  assets  in  the  hands  of  the  executor.  Therefore,  if  tlie  testator  takes 
a  bond  for  another  in  trust  and  dies,  this  is  not  assets  in  the  hands  of  his  executor. 
Ho  if  the  obligee  assigns  over  a  bond,  and  covenants  not  to  revoke,  and  dies,  that 
bond  is  not  assets  in  the  hands  of  the  executor  of  the  obligee.  2  Williams, 
Exec.  1 11« ;  Deerinf  ▼.  Torringionj  1  Salk.  79 ;  Parker  v.  Bajfiis,  2  Boa.  &  Pull. 
78.  The  difficulty  in  the  present  case  seems  to  have  been  one  of  evidence  with 
regard  to  the  intention  of  the  testator.  The  bare  verbal  declaration  was  not  suffi- 
cient to  authorize  the  court  to  consider  the  note  as  discharged.  See  Hovenden's 
note  at  the  end  of  the  case.  See  also  JRkkeii  v.  Livingsionj  2  Johns.  Cas.  97 ; 
fVentz  v.  Dthaven,  ]  S.  &^  R.  312. 

(6)  How  Equity  will  exert  its  powers  in  such  cases.  See,  aw/c,  note  (a)  to  Bar- 
row V.  Oreenottfch,  3  V.  152. 

VOL.  IV.  1* 
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months  before  his  death,  he  told  the  PlaintiflT,  who  then  ofiered  to 
pay  the  note,  that  he  should  never  call  either  for  the  principal  or 
interest  due  on  it ;  and  that  it  should  be  considered  as  satisfied  ;  and 
that  he  could  not  then  give  it  up,  because  it  was  in  London  at  his 
banker's. 

The  bill  also  charged,  that  the  testator  the  day  before  his  death 
prepared  instructions  for  his  will  at  the  house  of  the  Defendant 
Archdekin ;  and  then  stated  to  the  said  Defendant  an  account  of  his 
property;  and  in  making  memorandums  of  the  amount  he  men- 
tioned the  said  note ;  and  informed  the  said  Defendant,  that  the 
said  note  was  not  to  be  accounted  part  of  his  property ;  as  he  never 
meant  to  demand  it ;  and  that  the  said  debt  should  never  appear 
against  the  Plaintiff;  or  to  that  effect ;  and  the  testator  frequently 
upon  other  occasions  declared  in  the  hearing  of  the  said  Defendants, 
who  were  also  executors  of  his  former  will,  and  of  divers  other  per- 
sons, that  he  never  meant  to  demand  payment  of  the  said  note ;  and 
that  the  same  should  never  be  enforced  against  the  Plaintiff,  or  to 
that  effect. 

The  Plaintiff  however  having  no  evidence  in  support  of  these 
chaiges,  the  cause  was  heard  on  bill  and  answer. 

The  Defendants  by  their  answer  stated,  that  they  knew  nothing 
of  the  conversation  between  the  Plaintiff  and  the  testator,  as  stated 
by  the  bill ;  and  that  they  believed,  the  assets  of  the  testator  would 
be  by  no  means  sufficient  for  the  payment  of  the  legacies  and  annu- 
ities given  by  the  will.  The  Defendant  Godfrey  stated,  that  he 
never  had  any  conversation  with  the  testator,  nor  ever  heard  him 
make  any  declaration  concerning  the  said  debt  so  due  from  the 
Plaintiff. 

The  Defendant  Archdekin  admitted,  that  the  testator  frequently 
declared  to  the  Defendant,  and  in  his  presence  and  hearing,  that  he 
never  meant  to  call  upon  the  Plaintiff  for  the  200Z.  he  had  lent  him 
on  his  note ;  and  the  Defendant  stated,  that  he  particularly  remem- 
bered, that  on  the  day  before  the  death  of  the  testator,  while  he  was 
writing  down  instructions  for  a  new  will  at  the  house  of  the  Defen- 
dant, the  testator  declared  that  the  said  John  Bym  was  his  particu- 
lar friend ;  and  as  he  had  a  large  family,  he  the  said  testator  would 
not  on  any  account  distress  him  by  calling  on  him  for  the  money, 
he  had  lent  him ;  or  to  that  effect. 

*  By  a  farther  answer  the  Defendant  Archdekin  stated,  [*8] 

that  the  testator  was  on  the  day  preceding  his  death  at 
the  Defendant's  house ;  and  on  being  questioned  by  the  Defendant 
what  he  was  so  attentively  committing  to  paper,  the  testator  an- 
swered, that  he  was  making  out  a  statement  of  the  amount  of  his 
fortune,  as  a  preparatory  step  towards  enabling  him  to  give  proper 
directions  to  Mr.  Claridge  for  a  new  will ;  as  he  had  altered  his  for- 
mer testament ;  of  which  this  Defendant  had  been  also  appointed 
one  of  the  executors ;  that  at  such  time,  as  aforesaid,  and  on  seve- 
ral previous  occasions,  the  testator  declared  that  he  never  meant  to 
call  on  the  Plaintiff  for  the  sum  of  200/.,  which  he  owed  him  on  his 
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note  of  hand ;  as  a  very  long  and  most  intimate  friendship  had  sub- 
sisted between  the  Plaintiflf  and  the  testator ;  and  moreover  as  the 
Plaintiff  liad  a  lai^  family,  and  was  in  circumstances  proportionably 
narrow :  but  the  Defendant  does  not  remember  or  believe,  that  the 
testator  did  ever  inform  him  that  the  said  note  was  not  to  be  ac- 
counted part  of  his  property ;  or  that  he  intended  to  cancel  it ;  or 
that  the  said  debt  should  never  appear  against  the  Plaintiff:  yet  the 
Defendant  from  what  he  had  heard  the  testator  say,  as  well  on  the 
day  preceding  his  death  as  on  other  days,  (the  particulars  of  which 
the  Defendant  has  hereinbefore  set  forth,)  inferred,  that  the  testator 
did  not  at  tlie  time  of  such  conversations  mean,  that  the  said  note 
should  be  considered  as  any  part  of  his  property. 

Mr.  Mansfield  and  Mr.  Romilhfy  for  the  Plaintiff.  fVeket  v.  Rainft 
3  Bro.  P.  C.  16,  is  a  stronger  case  than  this.  The  Defendant  ad- 
mits language  in  the  strongest  terms  expressing  the  sense  of  the  tes- 
tator, that  the  Plaintiff  should  not  be  called  upon  for  payment  of  the 
note ;  as  a  very  long  and  intimate  friendship  had  subsisted  between 
them :  and  the  Plaintiff  had  a  large  family,  and  was  in  narrow  cir- 
cumstances. The  Defendant  Archdekin  also  admits,  that  he  under- 
stood, the  testator  did  not  mean,  that  this  note  should  be  considered 
as  any  part  of  his  property.  Richards  v.  Syms^  2  Eq.  Ca.  Ab.  618. 
Barnard.  C.  C.  90,  and  also  reported  in  2  Atk.  319  upon  a  motion 
for  a  new  trial,  is  a  direct  authority.  That  was  a  release  without 
consideration  ;  which  probably  will  be  the  ground  of  opposition  in 
this  instance.  Lord  Hardwicke  there  relies  upon  the  circumstance, 
that  the  mortgagee  said,  the  mortgagor  might  keep  the  deeds ;  which 

he  considered  as  equivalent  to  delivering  them  up. 
[*9]  Lord  Chancellor  [Loughborough].     *The  case  of 

Aston  V.  Pye  (1)  before  Lord  Kenyon  at  the  Rolls  upon 
Sir  Thomas  Pye's  will,  was  exactly  like  this.  Sir  Thomas  Pye  had 
made  an  entry  in  his  book,  that  he  had  taken  a  note ;  that  he  never 
intended,  it  should  be  made  use  of  against  the  debtor,  unless  he  him- 
self should  want  it.  In  that  situation  he  died,  having  disposed  of 
his  personal  property.  Lord  Kenyon  sent  it  to  the  Court  of  Com- 
mon Pleas,  to  see,  whether  we  could  make  a  release  of  it  That 
failed.  An  idea  was  thrown  out,  that  they  might  prove  it  in  the  Ec- 
clesiastical Court.  I  believe,  that  also  failed.  The  difficulty  is, 
what  you  can  make  of  it  unless  you  can  make  it  a  release.  I  do 
not  see,  how  I  can  consider  it  as  otherwise  than  as  part  of  his 
assets. 

Attorney  General  [Sir  John  Scott]y  and  Mr.  Leach^  for  the  De- 
fendant. In  the  case  in  Bro.  P.  C.  the  reasoning  goes  upon  this ; 
that  it  would  be  a  fraud  in  the  residuary  legatee  to  disappoint  the 
intention  of  the  testator.  From  the  express  direction  to  the  residu- 
ary legatee,  her  promise,  and  the  acknowledgment  of  it,  it  was  a 
bleach  of  trust  to  put  the  bond  in  suit ;  and  the  Court  interfered  on 
that  ground.     This  executor  is  not  standing  for  himself.     He  takes 

(1)  Sec  the  case  stated,  post,  vol.  v.  350,  4,  in  E^n  v.  Smith ;  and  the  note, 
ante,  iii.  530. 
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nothing  under  the  will.  In  the  other  cose  cited  the  mortgagor  had 
some  way  or  other  got  back  possession  of  the  deeds ;  and  he  went  to 
return  them  to  the  mortgagee :  who  then  desired  him  to  keep  them ; 
which  Lord  Hardwicke  thought  equal  to  delivery  of  the  deeds :  but 
the  jury  did  not  think  the  account  of  the  transaction  founded.  It  is 
very  dangerous  to  admit  evidence  of  these  conversations.  This  must 
be  considered  as  a  release,  if  any  thing.  There  is  not  the  least 
color  for  it  as  donatio  mortis  causa.  According  to  Heathcote  v. 
CrooJcshanJcs,  2  Term  Rep.  B.  R.  24,  a  creditor  may  recover  the 
debt  even  against  his  own  promise ;  and  therefore  his  executor 
may. 

Reply.  There  can  be  no  distinction  between  declarations  of  the 
testator  to  a  residuary  legatee  and  to  an  executor.  A  creditor  surely 
may  forgive  a  simple-contract  debt.  This  amounts  to  a  release.  In 
Aston  V.  Pye  it  was  not  an  absolute  release,  but  in  case  he  should 
not  himself  want  it.  Lord  Kenyon  thought,  evidence  ought  to  have 
been  given,  that  he  was  in  circumstances  not  to  want  it.  In  this  case 
there  is  a  positive  declaration  of  the  testator,  that  he  did  not  mean, 
the  debt  should  be  called  in. 

Lord  Chancellob.  [Loughborough].  This  case  goes  a  great  deal 
farther  than  either  of  the  cases  quoted.  In  the  case  before  Lord  Mac- 
clesfield the  ground,  upon  which  he  determined,  was  very 
strong ;  *  for  according  to  the  admbsion  in  the  answer  the  [*  10] 
testator,  at  the  time  he  was  giving  directions,  parol  directions, 
about  his  funeral,  held  a  conversation  with  his  residuary  l^atee  ; 
telling  her,  Raby  had  been  a  particular  friend  to  him,  and  would  be 
to  her  ;  that  he  had  kept  the  bond,  because  he  might  want  it  himself 
as  much  as  Raby  ;  but  that  he  did  not  intend,  Raby  should  pay  it. 
There  were  other  circumstances.  Immediately  after  the  death  of  the 
testator,  when  upon  examining  his  papers  the  bond  was  found,  Raby 
desired  it  should  be  given  up  to  him.  The  residuary  legatee  said,  it 
should  not  be  put  in  suit  He  objected,  that  it  might  not  always  be 
in  her  own  power ;  and  suggested,  that  she  might  marry  ;  and  she 
promised,  that  in  case  of  her  marriage  she  would  give  it  up  the  night 
before  her  marriage.  She  did  not  admit  all  this  :  but  she  admitted 
the  conversation  with  the  testator ;  and  only  qualified  it  thus  ;  that 
he  did  not  order  her  to  deliver  up  the  bond  :  but  she  admitted  the 
declaration  of  his  intention.  She  did  not  deny  the  conversation  after 
the  death  of  the  testator ;  but  gave  this  turn  to  it ;  that  Raby  asked 
her  to  give  up  the  bond  as  a  favor  ;  and  she  stated  it  as  an  option  in 
her.  From  all  this  the  Court  had  a  fair  ground  to  conclude,  the 
case  stood  exactly  according  to  the  representation  of  the  PlaintiflT; 
and  being  so,  the  testator  talking  to  a  residuary  legatee,  and  that  be- 
ing admitted,  so  as  that  the  Court  has  sufficient  evidence,  the  resid- 
uary legatee  will  not  be  permitted  to  benefit  herself  of  that,  which 
was  not  given  to  her.  It  is  very  near  an  undertaking  by  her  to  do 
something,  if  the  will  is  not  changed  (1).     Therefore  the  silence  is 

(1)  Barrow  v.  Gremough,  ante^  vol.  iii.  152.    Other  cases  of  the  same  sort  are 
collected  in  the  note,  pages  38,  «^. 
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assent  on  the  part  of  the  residuary  legatee,  and  an  engagement, 
which  in  point  of  conscience  ought  not  to  be  broken  by  her. 

The  case  before  Lord  Hardwicke  is  very  strong ;  and  I  take  it, 
he  considered  it  equivalent  to  a  delivery  of  the  mortgage-deed  with 
an  intention,  that  it  should  never  be  used.  The  deeds  coming  into 
the  possession  of  the  mortgagor,  he  represents  himself  as  having 
very  honestly  offered  to  deliver  them  to  the  mortgagee ;  who  said, 
<<  No :  keep  them :  I  do  not  intend  to  demand  the  debt." 
[*  11]  It  is  very  near  a  delivery  of  the  *deed  ;  and  if  that  had 
been  the  fact,  there  is  no  doubt,  the  representatives  would 
not  be  entitled  to  call  it  back  to  put  it  in  suit. 

I  am  afraid  of  this  case ;  for  it  really  amounts  to  this :  it  is  setting 
up  the  parol  declarations  of  the  testator  to  defeat  the  will.  If  it 
was  the  case  of  a  residuary  legatee,  there  would  be  much  less  diffi- 
culty :  but  here  is  a  will  giving  particular  legacies  ;  and  this  200/.  is 
wanted  as  assets.  According  to  the  account  of  the  Defendant 
Archdekin,  which  is,  I  dare  say,  a  very  fair  one,  at  the  time,  the  tes- 
tator was  about  to  make  a  will  according  to  the  state  of  his  proper- 
ty, which  unfortunately  he  did  not  execute,  he  had  it  in  his  intention. 
It  is  not  an  actual  release  at  any  one  given  time ;  so  that  I  can  state, 
that  the  debt  was  gone  by  the  act  of  the  person,  to  whom  it  was 
due ;  nor  is  it  a  legacy.  If  instead  of  making  a  new  will,  they  had 
only  attested  the  existing  will,  there  would  have  been  no  deficiency. 
I  wish,  I  could  have  decided  the  other  way ;  for  it  is  clear  what  the 
intention  was :  but  the  great  danger  of  the  case  makes  it  impossible. 

Dismiss  so  much  of  the  bill,  as  prays,  that  the  note  may  be  deliv- 
ered up,  without  costs :  as  to  the  residue  of  the  prayer,  proceed  un- 
der the  decree  in  the  former  cause. 

The  order  of  the  House  of  Lords  as  to  the  costs  in  that  case  be- 
fore Lord  Macclesfield  is  very  singular.  It  is  the  only  order  of  the 
kind,  I  ever  saw.  If  the  principle  of  Lord  Macclesfield's  decree  is 
fully  adopted,  no  doubt,  his  direction  as  to  the  the  costs  is  perfectly 
right.  

1.  The  plain  distinction  between  tlie  present  case  and  that  of  Eden  v.  Smytkj 
5  Ves.  34 J,  is,  that  in  the  principal  case  the  evidence  only  went  to  verbal  declara- 
tions of  the  testator,  to  which  it  was  felt  impossible  to  give  the  effect  of  a  release, 
whilst  in  Eilm  v.  Smyth  collateral  accounts  and  papers  in  the  handwriting  of  the 
testator  were  produced ;  which,  though  not  amounting  to  a  formal  release,  it  was 
held,  would  have  been  sufficient  evidence  of  a  release,  even  at  common  law.  As 
to  the  propriety  of  tliat  decision,  sec  Pale  v.  Lord  SomtrSf  6  Ves.  323 ;  Reeves  v, 
Brifmerj  6  Yes.  518.    See  also  note  1  to  Afatilarid  v.  ^dair,  3  V.  231. 

iL  That  an  undertaking,  express  or  implied,  by  which  the  formal  insertion  of  a 
bequest  in  a  testator's  will  is  prevented,  raises  a  trust  against  the  party  who  has 
entered  into  such  engagement,  see,  ante^  the  note  to  BSimno  v.  Greenoti^A,  3  V. 
1 52. 
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ATTORNEY   GENERAL  v.  MINSHULL. 

[Roixs.— 1798,  JurfE  29.] 

Devise  in  1719  to  charitable  pnrposcs, liimting  the  sums:  there  not  being  objects 
sufficient  to  exhaust  the  whole  rents,  according  to  the  directions  of  the  will, 
and  the  whole  being  appropriated  to  the  charities  specified,  Uie  surplus  was  ap- 
plied to  increase  them,  against  the  claim  of  the  heir,  (a) 

The  doctrine  of  cy  pres,  formerly  pushed  to  a  most  extravagant  length,  is  now 
much  restrained,  (6)  [p.  14.] 

William  Harding  of  Walton  in  the  parish  of  Aylesbury  and 
coanty  of  Bucks,  by  his  will  dated  the  5th  of  August,  1719,  after 
giving  some  specific  and  pecuniary  legacies  and  annuities  gave  to 
his  executors  ail  the  clear  residue  of  his  personal  estate  and  a  house, 
upon  trust,  that  his  said  trustees  should,  as  soon  as  conveniently 
might  be  after  his  decease,  sell  the  house,  and  invest  the  money 
arising  from  such  sale  together  with  the  residue  of  his  personal  es- 
tate, which  should  remain  after  payment  of  his  debts,  funeral  expen- 
ses and  legacies,  in  purchase  of  lands,  to  them  and  their  heirs  ;  and 
should  apply  the  rents  and  profits  towards  payment  of  t^r- 
tain  annuities  and  other  chai^gcs  imposed  on  said  *  lands  [*  12] 
and  towards  the  several  purposes  after  mentioned.  The 
testator  then  gave  to  his  said  trustees  certain  premises,  subject  to  the 
estate  for  life  of  Sarah  Harding,  to  whom  he  devised  the  said  premises 
for  life,  and  all  other  his  messuages,  lands,  tenements  and  heredita- 
ments, whatsoever,  to  hold  to  them  and  their  heirs  for  ever,  upon 
trust,  that  they  should  in  the  first  place  pay  his  debts,  funeral  expen- 
ses, and  legacies  ;  and  then  upon  trust,  that  they  should  for  ever  af- 
ter raise  out  of  the  profits  of  the  estate  the  sum  of  409.  yearly,  to 
be  laid  out  towards  buying  coats  for  poor  men  and  women  within 
the  precincts  and  liberty  of  Walton  in  the  said  parish  of  Ayles- 
bury ;  which  coats  he  directed  should  be  distributed  every-  year  by 
said  trustees  among  such  poor  men  and  women  as  should  be  thought 
by  them  the  most  proper  objects  of  charity :  and  he  farther  declar- 
ed his  will  to  be,  that  his  said  trustees,  and  their  heirs  and  success- 
ors, should  for  ever  after  distribute  and  employ  towards  the  putting 
out  poor  children  apprentices  in  the  manner  after  mentioned :  that 
is  to  say,  that  said  trustees  or  the  major  part  of  them,  or  their  heirs 
or  successors,  should  make  choice  of  such  boys  or  girls  to  be  appren- 
tices, as  they  in  their  discretion  should  think  convenient :  provided 
always,  that  the  boys  and  girls  so  to  be  made  choice  of  should  be 
the  children  of  poor  persons  settled  inhabitants  within  the  said  par- 
ish of  Aylesbury  or  Walton ;  and  after  entreating  his  said  trustees 

(a)  As  to  the  doctrine  of  of  pres,  see,  anie^  note  (o)  to  JHtomey  General  v. 
Andrew^  3  V.  633 ;  and  as  to  the 'application  of  any  suiplus,  note  (a)  to  Jhiomey 
General  v.  Bowjftr,  3  V.  714 ;  2  Story,  Eg.  Jur.  §  1182;  Jlitomey  General  v.  ffil- 
9on,  3  Mylne  &  K.  3G2;  My.  Gen.  v.  The  Drapers'  Co.  2  Bcavan,  5C8;  jC<fy. 
Gen.  V.  The  Coopert^  Co.  3  Beavan,  29. 

(6)  See  particularly,  cmie,  note  (6)  My.  Gen.  v.  Bintlibee,  2  V.  380. 
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and  their  successors  to  use  their  utmost  diligence,  that  the  children 
to  be  placed  out  by  virtue  of  that  trust  should  be  bound  to  persons, 
who  were  honest,  of  good  morals,  able  and  well  skilled  in  their  sev- 
eral trades,  and  after  some  directions,  in  what  manner  the  charity 
should  be  conducted  by  them,  and  at  what  times  they  should  meet 
for  the  purpose  of  placing  out  such  poor  children  apprentices,  and 
for  prorating  proper  masters  and  mistrcfsses,  and  after  appointing, 
that  50s.  should  be  deducted  out  of  the  yearly  income  of  the  estates 
to  defmy  the  expense  of  such  meetings,  and  that  20s.  should  be 
paid  out  of  the  said  rents  and  profits  to  two  of  his  trustees,  to  be 
from  time  to  time  appointed  receivers  of  said  rents  and  profits,  he 
directed,  that  the  residue  of  the  whole  rents  and  profits  of  said 
premises  should  be  employed  towards  placing  out  said  poor  children ; 
and  that  said  trustees  should  allow  such  sums  of  money  as  to  them 
should  seem  convenient,  provided  the  sum  so  to  be  allowed  in  put- 
ting out  each  child  apprentice  should  not  exceed  10/.  - 
[*  13]  *The  testator  died  in  the  same  year.     By  the  decree 

made  upon  the  information  in  1772  the  charity  was  estab- 
lished, and  the  trusts  thereof  directed  to  be  carried  into  execution ; 
and  it  was  referred  to  the  Master  to  appoint  new  trustees. 

A  bill  was  filed  in  1796,  stating,  that  the  poor  settled  inhabitants 
of  Aylesbury  and  Walton  had  found  it  impracticable  to  provide 
proper  situations  for  their  children  with  any  reputable  masters  or 
mistresses  for  so  low  a  premium  as  10/.  and  praying  a  farther  allow- 
ance for  that  purpose ;  there  being  a  surplus  beyond  what  the  char- 
ities declared  by  the  will  would  require. 

The  heir  at  law  insisted  on  the  proviso ;  and  claimed  the  surplus 
of  the  rents  and  profits  beyond  what  could  be  applied  according  to 
that  proviso. 

Mr.  Chraham  and  Mr.  Campbell^  for  the  Relators.  The  whole  res- 
idue is  to  be  applied  to  putting  out  the  children  apprentices  ;  the 
whole  estate  and  the  rents  and  profits  being  destined  to  the  charity. 
The  testator  restrained  the  trustees  to  10/.  only  because  at  that  time 
that  was  a  convenient  sum.  He  did  not  foresee  the  diminution  of 
the  value  of  money.  The  convenience  and  propriety  of  the  fee  was 
what  he  had  in  contemplation.  In  Attorney  General  v.  Jokmanj 
Amb.  190,  and  Attorney  General  v.  Tonna^  (ante^  Vol.  XL  1) ;  4 
Bro.  C.  C.  103,  the  increase  was  applied  to  the  charity  ;  the  whole 
being  destined  for  that  purpose.  So  in  a  late  case  of  The  Attorney 
General  v.  Button  an  estate  in  Yorkshire  was  appropriated  to  the 
purpose  of  giving  certain  salaries  to  the  master  and  usher  of  a  gram- 
mar-school :  your  Honor  directed  an  inquiry  as  to  the  introduction 
of  a  master  of  arithmetic ;  and  you  had  no  difliculty  as  to  increas- 
ing their  stipends.  Attorney  General  v.  Earl  of  WincheUea,  3  Bro. 
C.  C.  373,  is  very  near  this. 

Mr.  FonblanqWy  for  the  Heir.  There  is  nothing  strong  enough  to 
exclude  the  heir.  The  testator  has  shown  a  charitable  purpose :  but 
he  has  limited  the  means,  the  trustees  were  to  apply.  In  none  of 
the  cases  cited  is  the  application  of  the  means  so  restrained.     A 
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pardcufaLr  purpose  is  pointed  out ;  and  negative  words  are  used  as 
to  the  application  of  more  than  the  sum  specified.  To  exceed  that 
is  directly  contravening  the  testator^s  intention. 

*  Master  or  the  Rolls   [Sir  Richard  Pepper  Ar-       [  *  14] 
den].    The  late  case  before  me  was  only  the  case  of  Thet- 
ford  School,  8  Co.  130. 

I  think  Mr.  Fonblanque  puts  it  upon  the  right  ground ;  for  the 
cpiestion  is,  whether  by  augmenting  these  sums  I  should  contravene 
the  intention  of  the  testator ;  whether  I  am  to  suppose,  his  intention 
was,  that  the  apprentice  fee  was  not  to  exceed  the  sum  of  lOL  at  all 
events.  If  that  was  his  intention  I  cannot  go  beyond  it ;  but  it  is 
manifest  his  intention  was  to  give  the  whole  profits ;  thinking  at  the 
time,  there  would  be  more  objects  in  Aylesbury  and  Walton,  and 
that  those  sums  of  10/.  would  be  sought  for  by  objects  that  would 
exhaust  the  whole.  He  could  not  intend,  that  if  there  was  not  a 
suflicient  number  of  children  in  that  parish  to  exhaust  the  profits  at 
the  rate  of  10/.  each  as  an  apprentice  fee  the  charity  should  fail. 
He  thought,  there  would  be  a  suflicient  number :  but  he  mistook 
tiiat.  I  cannot  suppose,  he  meant  his  object  to  fiul,  because  there 
were  not  persons  enough  desirous  to  avail  themselves  of  it. 

Formerly  the  doctrine  of  Cy  pret  was  pushed  to  a  most  extrava- 
gant length  (1):  but  that  is  now  much  restrained.  If  the  charitable 
object  is  incapable  of  taking  place  at  the  time  of  the  testator's  death, 
the  Court  is  not  to  look  out,  and  substitute  another ;  as  they  did 
formerly.  Thus  in  the  case  of  Wheatley  Church  (2)  it  was  pressed, 
that  the  testator  had  a  rage  for  building  churches  any  where :  Lord 
Kenyon  said,  there  was  no  such  object :  it  was  intended  only  for  a  par- 
ticubr  parish ;  and  as  it  could  not  take  efiect  there,  it  could  not  be 
any  where  else.  The  case  of  Attorney  General  v.  Johnson  goes 
almost  to  the  whole  length  of  this.  There  the  tithes  were  disposed 
of  in  given  sums :  but  as  the  tithes  increased,  those  sums  were  in** 
creased.  I  have  no  doubt  upon  that  case,  and  particularly  upon 
Attorney  General  v.  Green,  2  Bro.  C.  C.  492;  where  the  Court 
varied  the  nature  of  the  trust.  The  object  of  the  gift  was  to  pur- 
chase advowsons  for  University  College,  Oxford  :  they  had  as  many 
advowsons  as  the  legislature  permitted  them  to  take  :  Lord  Thurlow 
increased  those,  they  already  had. 

My  conclusion  therefore  is,  that  this  testator  intended       [*I^] 
the  whole  of  this  provision  for  the  charities,  he  has  pointed 
outr  but  he  imagined,  there  would  be  objects  enough  to  exhaust  it 
at  the  rate  of  10^  for  each  apprentice  fee.     Therefore  I  shall  increase 
it,  till  there  are  suflicient  objects  to  exhaust  the  whole.     So  as  to 

(1]  See  this  point  very  much  discussed  in  Attorney  General  v.  BouUbee,  ante, 
vol.  iL  380;  iiL  220 ;  Attorney  General  v.  ffMchurch,  Attorney  General  v.  Andrew, 
Attomen  General  v.  Bowyer,  ante,  iii.  141,  633,  714,  and  the  notes,  i.  4G1),  554. 

(2)  Attorney  General  v.  The  Bishop  of  Oxford,  1  Bro.  C.  C.  App.  21.  See  the 
observations  on  that  case  in  the  cases  referred  to  in  the  preceding  note,  particu« 
lariy  Att.  Gen,  v.  Andrew,  and  Corhyn  v.  French,  ffosi,  4X8. 
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the  other  charity,  the  402.  (a)  yearly  for  clothing  the  poor  people : 
Why  am  I  not  to  increase  that  also  ?     I  will  increase  it. 

Therefore  refer  it  to  the  Master  to  consider,  what  wiU  be  a  proper 
augmentation  for  the  apprentice  fees  and  die  donation  for  clothes ; 
and  let  the  Master  inquire  the  value  of  the  estate  purchased  and  the 
present  value ;  and  reserve  farther  directions  (1). 

Where  the  whole  of  a  fund,  as  it  stood  at  the  time,  has  been  jnven  for  charita- 
ble purposes,  the  Court,  though  no  direction  may  have  been  left  by  the  testator 
for  the  application  of  a  surplus,  subsequently  arising,  will  apply  such  surplus :  see 
an/«,  note  3  to  T^  Attorney  General  v.  Tlte  Haberdasher^  Company,  2  V.  295: 
and,  for  the  extent  to  which  the  doctrine  of  cyprtt  tb  admitted  in  sucn  cases,  see 
the  note  last  cited,  and  also  the  notes  5, 6,  and  7  U>  Moggridgt  v.  ThaekwdL  1 
V.464. 

(a)  See,  onie,  p.  12,  where  this  charity  is  said  to  be  409.  yearly. 

(1)  Momey  General  v.  Eari  of  Radnor ,  the  same  point  determined  upon  the 
authority  of  this  case  without  argument,  at  the  Rolls,  20th  December,  1802.  See 
the  note,  onie,  voL  iL  p.  9. 
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MACAULAY  v.  PHILIPS. 

[Rolls.— 1798,  July  2.] 

HusBAiTD  under  a  decree  to  propose  a  settlement  of  stock  belon^ng  to  his  wife, 
transferred  to  the  Accountant-General  by  order,  came  to  an  agreement  with 
her,  out  of  Court,  and  while  they  lived  apart,  but  not  legally  separated,  to  take 
part  and  give  up  the  rest:  this  agreement  does  not  bind  the  wife;  and  the 
husband  dying  before  any  steps  were  taken  for  executing  it,  the  whole  survived 
to  the  wife,  (a) 

Husband  is  entitled  to  the  income  of  his  wife's  equitable  interest,  unless  he  has 
received  some  fortune  with  her ;  or  has  misbehaved,  as  by  running  away  with 
a  ward  of  the  Court,  (6)  [p.  la] 

Difference  between  legaJ  and  equitable  interests  of  tlie  wife  as  to  the  right  of  the 
husband,  (e)  [p.  18.] 

If  a  settlement  c^  the  wife's  equitable  interest  bad  been  approved  and  ordered  b^ 
the  Court,  it  is  binding  notwithstanding  the  death  of  either  party,  before  it  is 
carried  into  effect,  Fp.  19.] 

Assignment  for  valuable  consideration  of  the  wife's  equitable  interest  by  the  hus- 
band does  not  bar  her  equity,  (cf)  [p.  19.] 

Quart.    As  to  a  trust  of  a  term  for  years  of  land  ?  (e)  [p.  19.1 

Action  by  the  husband  for  a  legacy  due  to  his  wife  docs  not  lie,  (/)  [p.  19.] 

Elizabeth  Browne  being  entitled  under  the  will  of  General 
Philips  to  the  residue  of  his  personal  estate  married  Angus  Macaulay ; 
having  previously  by  a  deed  of  trust,  executed  in  June  1782,  with 
the  assent  of  Mr.  Macaulay,  settled  all  her  own  property,  consisting 
of  7500/.  four  per  cent.  Annuities  to  her  separate  use  for  life  ;  with 
remainder  to  the  children,  she  then  had;  and  in  case  they  should  all 
die  in  her  life,  to  herself,  her  executors  and  administrators. 

Mr.  Macaulay  in  May,  1789,  filed  a  bill  in  the  names  of  himself 
and  his  wife  against  Collier  the  administrator  with  the  will  annexed 
of  General  Philips,  praying  the  usual  accounts  of  the  testator's  per- 
sonal estate,  debts,  &c. ;  that  the  residue  might  be  ascertained ;  and 

(a)  An  agreement  entered  into  between  husband  and  wife  without  the  interven- 
tion of  trustees  would  be  void.  2  Stoiv,  Eq.  Jur.  §  1372, 1428.  See,  anU,  note 
(a)  to  Lesrard  v.  Johnson,  3  V.  352.  Where  by  a  marriage  settlement  the  whole 
real  and  personal  estate  of  the  wife  is  secured  to  her  separate  use,  the  husband  is, 
notwithstanding,  bound  to  maintain  his  wife  and  family  during  the  coverture,  and 
cannot  make  Uie  expenses  a  charge  on  her  separate  estate ;  and  the  consent,  or 
agreement  of  the  wife,  during  coverture,  that  the  expenses  should  be  borne  by  her 
separate  estate,  is  null  and  void.  Methodist  Epis.  Ckurdt  v.  Jaques,  1  Johns.  Ch. 
450.  The  wife  is  examined  apart  from  her  husband  when  she  wishes  to  waive 
her  equity.    See,  anUy  note  (a)  to  Binford  v.  Bawden,  1  V.  512. 

(6)  See,  ante,  note  (a)  to  iJkt  v.  Bensford^  3  V.  506;  2  Story,  Eq.  Jur.  §  1418. 

(e)  See,  anie,  note  [d)  to  Ball  v.  Mwdgomery,  2  V.  191. 

id)  See  the  exposition  of  this  rule,  antt,  note  (a)  to  lAkt  v.  Batsfird,  3  V.  50G. 

\t)  In  such  a  case  it  is  said,  that  the  husband  may  assign  the  teim  for  a  valua- 
ble consideration,  and  thereby  dispose  of  it,  without  the  wife  having  any  claim 
against  his  assignee ;  and,  if  he  does  not  dispose  of  it,  there  is  some  doubt, 
whether  the  wife  has  any  Elquity  against  him.  2  Story,  Eq.  Jur.  §  1410,  and  cases 
cited.  It  is  difficult  to  perceive  the  exact  grounds  on  which  this  exception  rests. 
It  constitutes  a  seeming  anomaly,  resting  more  upon  authority  than  principle ; 
and,  as  such,  it  has  been  several  times  doubted.  Ibid.  Sec  also  Dtnnt  v.  //crrf, 
2  Russ.  &.  M.  360 ;  Hanmer  v.  Morton,  3  Russ.  65. 

(/)  See,  anU,  note  (6)  to  H'nght  v.  Butter,  2  V.  673. 
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that  what  should  be  ccmiing  due  to  the  Plaintiff  Angus  Macaulay 
might  be  paid  to  him.  The  Defendant  by  his  answer  admitting,  that 
there  was  of  the  testator's  personal  estate  unapplied  the  sum  of  3000/. 
Bank  consolidated  three  per  cent.  Annuities  standing  in  his  name, 
that  sum  was  under  an  order  made  on  the  6th  of  May,  1790,  trans* 
ferred  to  the  Accountant-General. 

By  the  decree,  made  on  the  27th  of  July,  it  was  referred  to 
the  Master  to  take  the  accounts ;  with  directions  to  make  a  sepa- 
rate report  of  the  debts  and  legacies ;  and  farther  directions  were 
reserved.  The  Master  by  his  separate  report,  dated  the 
[*  16]  23d  of  *  April,  1796,  stated  what  was  due  upon  an  annuity 
given  by  the  will ;  and  that  there  were  no  debts  or  other 
legacies  remaining  unpaid.  By  an  order  made  the  19th  of  July, 
1796,  upon  the  petition  of  the  Plaintiff  Angus  Macaulay  it  was  or- 
dered, that  the  report  should  be  confirmed ;  and  that  the  Master 
should  tax  the  costs,  and  make  a  separate  report  thereof ;  and  that 
the  same  when  taxed,  should  be  raised  and  paid  by  sale  of  part  of 
the  Bank  Annuities :  and  that  1000/.  Bank  Annuities,  part  of  the 
residue,  should  be  set  apart  to  answer  the  annuity ;  and  that  Angus 
Macaulay  should  lay  proposals  before  the  Master  for  a  settlement  of 
the  Bank  Annuities  and  such  other  parts  of  the  residue  of  the  testa- 
tor's personal  estate  as  might  be  received  ;  and  it  being  alleged,  that 
the  Plaintifli  lived  separate,  it  was  ordered,  that  the  Master  should 
state  all  material  circumstances  relating  thereto. 

Soon  afterwards  the  Defendant  Collier  died.  Before  any  farther 
proceedings  in  the  cause  a  treaty  took  place  between  Mr.  Macaulay 
and  his  wife  for  the  purpose  of  compromising  the  claims  of  the  for- 
mer upon  the  personal  estate  of  General  Philips ;  and  a  correspond- 
ence passed  between  their  respective  solicitors  on  the  subject ;  in  the 
course  of  which  it  was  by  letter,  dated  the  3d  of  May,  1797,  proposed 
on  the  part  of  Mrs.  Macaulay,  that  1100/.,  part  of  the  said  Bank 
Annuities  should  be  transferred  to  Mr.  Macaulay  for  an  absolute  re- 
linquishment of  his  claims  on  his  wife's  property  and  a  total  separa- 
tion of  their  interests.  That  proposal  was  rejected  by  Mr.  Macaulay ; 
who  proposed,  that  one  fourth  of  the  produce  of  General  Philips's 
%vill  should  be  settled  on  Emily  Philips,  Mrs.  Macaulay's  youngest 
daughter ;  that  another  fourth  should  be  transferred  to  him ;  the 
remaining  half  to  belong  to  Mrs.  Macaulay.  This  proposal  was  also 
rejected  on  account  of  the  settlement  required  of  one  fourth  on  Miss 
Philips.  That  was  afterwards  waived  by  Mr.  Macaulay.  By  a  let- 
ter from  Mrs.  Macaulay's  solicitor,  dated  the  13th  of  July,  1797,  it 
was  proposed  that  1400/.  of  the  said  annuities  should  be  transferred 
to  Mr.  Macaulay,  and  that  the  costs  of  the  application  to  the  Court 
and  of  the  deed  of  separation  should  be  taken  out  of  the  fund.  Mr. 
Macaulay  objected  to  some  expressions  in  this  letter ;  and  saying 
that  if  these  proposals  should  come  from  Mrs.  Macaulay  herself 
in  a  less  objectionable  shape  he  would  give  his  final  determina- 
tion, she  repeated  the  offer  by  a  letter,  dated  the  18th  of  July ; 
which  was  agreed  toon  the  21st ;  when  Mrs.  Macaulay's  solicitor  un- 
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dertook  to  prepare  the  articles  of  separation ;  and  Mr.  Macaulay'fei 
solicitor  was  to  prepare  the  petition  for  transferring  the  stock.  It 
was  found  necessary  however  previously  to  revive  the  suit  against 
the  administrator  of  Collier.  A  bill  of  revivor  was  filed  against 
him  on  the  8th  of  August,  and  the  cause  was  revived  accord- 
ingly :  but  before  the  answer  and  before  any  farther  proceed- 
ing Mr.  Macaulay  on  the  3d  of  September  died  without  leaving  any 
issue  by  his  wife.  By  his  will,  dated  the  29th  of  August,  1797,  he 
disposed  of  all  sums  of  money  belonging  to  him,  or  which  he  was  or 
could  be  entided  to  either  in  right  of  his  wife  or  otherwise,  which 
have  arisen  orHnay  arise  from  the  estate  of  General  Philips,  and  all 
his  estate  and  interest  therein,  and  all  other  his  personal  estate. 

Mrs.  Macaulay  filed  a  bill  of  revivor  and  settlement  on  the  dd  of 
January,  1798,  in  her  own  name  against  the  administrator  of  Col- 
lier, the  administrator  de  bonis  nan  of  General  Philips,  and  the  ex- 
ecutor of  Mr.  Macaulay ;  praying,  that  she  may  be  declared  entitled 
for  her  own  use  to  all  the  said  Bank  Annuities  ^subject  only  as  to 
lOOOL,  part  thereof,  to  the  annuity  given  by  tne  will  of  General 
Philips,)  and  to  all  other  parts  of  the  residue  of  the  personal  estate 
of  the  said  testator. 

The  executor  of  Mr.  Macaulay  claimed  under  the  agreement. 

The  cases  cited  were  Band  v.  Simmansj  3  Atk.  21 ;  Packer  v. 
Wyndhamy  Pr.  Ch.  412.  Pybys  v.  Smith,  {ante  Vol.  I.  189). 
Fart  v.  Fort,  For.  171.  Heygate  v.  Annesley,  3  Bro.  C.  C.  362. 
Mbier  v.  Cobnery  2  P.  Will.  638.  Oglander  v.  Boston,  1  Vern. 
396. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  The. 
question  in  this  cause  is,  whether  the  transactions,  that  took  place 
between  Mr.  and  Mrs.  Macaulay,  give  his  representatives  in  Equity 
a  right  to  consider  the  agreement  as  binding,  and  vesting  in  him  the 
1400/.,  part  of  the  Bank  Annuities  in  question.  First  it  is  insisted, 
that  from  the  nature  of  the  property  he  acquired  the  absolute  in- 
terest in  it ;  for  whatever  might  be  the  case,  while  the  fund  was  in 
the  hands  of  the  representatives  of  the  testator  Philips  or  of  a  trus- 
tee, being  paid  into  Court  it  became  absolutely  the  property  of  the 
husband ;  and  a  dictum  for  that  is  to  be  found  in  one  case,  that  was 
cited :  but  I  should  not  have  agreed  to  that ;  though  it  had  not  been, 
as  it  has  been,  contradicted ;  and  it  would  be  most  extra- 
CMrdinary,  if  the  *  Court,  where  it  declares  the  property  to  [*  18] 
be  the  property  of  the  husband  and  wife  only  in  her  right, 
in  order  to  give  her  a  right  to  a  settlement  out  of  it,  should  take  it 
from  the  trustee  in  order  to  give  it  absolutely  to  the  husband  ;  that 
the  Equity  should  be  gone,  and  the  husband  have  a  greater  in- 
terest in  it,  when  in  Court,  than  while  it  was  in  the  hands  of  the 
trustee.  It  is  not  necessary  to  argue  much,  that  that  could  not 
have  been  the  doctrine  of  the  Court ;  and  in  Bond  v.  Simnwns  Lord 
Hardwicke  says,  the  payment  into  Court  makes  no  alteration  in 
the  right  and  property  of  the  parties.    Therefore  this  is  property 

VOL.  IV.  2 
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belon^ng  to  the  husband,  or  rather  to  the  husband  and  wife,  to 
which  he  is  entitled  only  in  right  of  his  wife  (1). 

The  question  Uien  is,  whether  upon  such  .property  any  action  of 
the  husi»nd  and  wife  not  sanctioned  by  the  Court  devests  her  either 
of  the  contingent  interest,  if  she  should  survive  him  without  a  set- 
tlement, or  of  the  Equity  to  have  a  settlement  made  upon  her  either 
with  her  own  consent  given  in  Court,  or  with  the  approbation  of  the 
Court  ?  It  is  clear,  no  agreement,  except  with  the  intervention  and 
act  of  the  trustee,  is  of  any  avail,  or  can  be  attended  to  in  any  de- 
gree :  if  it  were,  there  could  be  no  necessity  for  the  examination  of 
the  wife ;  and  it  would  be  putting  her  in  the  same  situation,  that  she 
is  in  as  to  her  legal  interests ;  of  which  tiie  husband  may  clearly 
compel  payment  to  him  at  law  by  using  her  name ;  and  the  Court 
of  Law  will  not  interfere  against  his  right.  In  Equity  it  is  directly 
the  reverse.  He  may  file  a  bill  in  her  name :  but  no  interest  of 
her's  will  be  bound  but  by  her  consent,  not  taken  by  the  negotiation 
of  friends,  but  by  the  Court  itself.  Even  if  the  trustee  after  a  bill 
filed  (2),  and  particularly  after  a  decree  for  a  proposal,  should  pay, 
the  Court  would  hold  it  a  payment  by  wrong,  and  would  set  it  aside. 
In  this  case  there  was  a  decree  for  a  proposal  for  a  proper  settle- 
ment. It  was  competent  to  the  Master  to  approve  or  disapprove  of 
the  proposal,  if  it  had  been  laid  before  him.  Suppose,  he  had  re- 
ported it  to  me :  is  it  the  habit  of  this  Court  to  take  the  consent 
of  a  feme  covert  signified  by  the  negotiation  of  friends  ?  Even 
after  the  Master  has  approved  of  the  proposal,  if  the  Court  does 
not  approve  of  it,  they  examine  the  wife 'herself,  and  only  by  the 
means  of  a  sole  and  separate  examination.     Therefore  it  is  clear, 

all,  that  passed  out  of  Court,  was  not  binding  upon  her. 
[*  19]  *  Then  the  next  question  is,  whether,  the  husband  being 

dead,  there  is  any  doubt,  that  the  equitable  interests  to 
which  the  husband  and  wife  were  entitled  in  her  right  will  survive 
to  the  survivor  of  the  husband  and  wife  ?  If  she  had  died,  notwith- 
standing his  proposal  he  would  have  been  entitled.  But  I  do  not 
mean  to  determine,  what  the  case  would  have  been,  if  the  proposal 
bad  been  approved  by  the  Court,  and  a  settlement  ordered  to  be 
made.  Perhaps  then  the  Court  would  have  considered  it  as  actually 
made.  I  am  fiir  from  determining,  that  in  that  case  the  settlement 
would  be  entirely  at  an  end :  on  the  contrary,  I  think  it  would  be 
binding,  and  the  accident  would  make  no  difierence  (3).  Therefore 
the  ground  of  my  determination  is  not  merely,  that  the  death  hap- 
pened, before  the  settlement  was  made,  and  consequently  the  prop- 
erty survived  to  the  wife,  but  that  in  this  case  there  was  no  agree- 
ment binding  upon  the  interest  of  the  wife. 

Many  cases  upon  this  point  have  been  before  me,  which  have  put 


(1)  frOrfman  V.  ffildman,  pott, 
&  Walk.  475,  6. 


;  vol.  ix.  174 ;  JVosfc  v.  JSTash,  2  Madd.  133 ;  1  Jac. 


Ifl)  Post,  vol.  X.  90 ;  Steinmitz  v.  Halthin,  1  Glyn  &  Jain.  64. 
(3)  Po9tj  Murray  v.  Lord  Elibemk,  vol.  x.  84 ;  xiii.  1 ;  xiv.  496*;  Johnson  v. 
Mnson,  1  Jac.  &  Walk  472 ;  Lloyd  v.  imiams,  1  Madd.  450. 
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me  under  the  necessity  of  considering  very  much  the  right  of  the 
wife;  and  I  am  dearly  of  opmion,  the  doubt  respecting  the  assign- 
ment of  the  husband  for  valuable  consideration  of  the  wife's  equi- 
table interest  was  not  well  founded  (1),  with  the  single  exception 
perhaps  of  a  trust  of  a  term  for  years  of  land  ;  upon  which  perhaps 
there  may  be  some  doubt  (2)  ;  but  subject  to  that,  I  am  clearly  of 
opinion,  an  assignment  for  valuable  consideration  will  not  bar  the 
Equity  of  the  wife  ;  and  it  would  be  strange,  if  it  did,  since  the  de- 
terminations in  the  Courts  of  Law  with  regard  to  an  action  brought 
against  executors  by  the  husband  for  a  legacy  due  to  his  wife.  It 
is  determined,  that  the  action  does  not  lie  (3)  ;  and  the  reason  given 
is,  that  it  would  totally  defeat  the  wife's  Equity.  It  would  be  whim- 
sical then,  that  the  assignment  by  the  husband  for  valuable  consider- 
ation should  put  that  assignee  in  Equity  in  a  better  situation  than 
the  husband  himself  is  in  at  law.  The  guard  of  this  Court  upon 
the  wife's  interest  would  be  very  singular,  if  the  husband  not  being 
entitled  at  law  might  assign  it  for  valuable  consideration  to  another 
person,  who  would  be  entitled  in  Equity.  I  am  clearly  of  opinion, 
it  was  only  a  doubt ;  and  it  never  was  decided,  that  the  husband 
could  by  such  assignment  or  any  other  means  deprive  her  of  her 
Equity. 

It  is  said  in  this  case,  that  from  her  living  apart  from  her  husband 
she  was  to  be  considered  a  feme  sole  :  but  it  would  be 
*  extraordinary,  that  he  could  by  permitting  her  to  live  in  [*  20] 
another  house  entitle  himself  to  make  a  bargain  with  her, 
which  otherwise  could  not  be  made.  There  was  no  agreement  for 
living  separate  ;  and  it  can  be  only  from  the  time  that  she  is  made 
a  feme  sole  that  she  can  begin  to  act  upon  it.  This  is  property,  to 
which  he  was  entitled  in  her  right ;  and  without  the  sanction  of 
the  Court  she  could  make  no  agreement.  Therefore  it  vested  in 
her  as  the  survivor. 

With  regard  to  the  other  part  of  the  case,  I  think  with  the  Lord 
Chancellor  and  the  Master  of  the  Rolls  in  Bond  v.  Simmons^  that, 
unless  he  received  some  fortune  with  her,  or  misbehaved  himself, 
as  Mr.  Beresford  did  by  running  away  with  a  ward  of  the  Court  (4), 
the  interest  of  her  fortune  should  be  received  by  him ;  and  one 
would  not  in  such  a  case  as  this  deprive  him  of  that  benefit. 

Therefore  declare,  that  the  residue  of  the  personal  estate  of  the 
testator  did  by  the  death  of  Angus  Macaulay  without  a  settlement 
become  vested  in  the  Plaintiff,  his  wife.  Refer  it  to  the  Master  to 
inquire,  how  long  they  cohabited  ;  whether  he  during  such  cohabi- 
tation received  any  and  what  part  of  her  property ;  and  whether  he 
did  during  cohabitation  maintain  her  or  her  issue;  (for  she  had 

(1)  See  Like  v.  Bertsford,  ante,  voL  iiL  506 ;  Dranco  v.  FVanco,  post^  515 ;  Lady 
Elibank  v.  Montotieu^  v.  737,  and  the  note,  739. 

(2)  Pod,  528. 

(3)  AnUj  vol.  ii.  676,  and  the  note. 

(4)  wMe,  Stevens  V.  Savage,  vol.  L  154;  and  tiie  note,  155;  Like  v.  Berttfard, 
iu.50a 
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issue  by  a  former  husband,  whom  he  was  not  bound  to  main- 
tain ;)  (a)  and  let  the  Master  state  the  circumstances  of  their  res- 
pective incomes  and  of  the  family ;  and  reserve  farther  directions. 
I  desire  to  be  understood,  that  I  do  not  mean  to  decide,  that  if 
a  settlement  bad  been  approved  by  the  Court,  and  ordered,  and  then 
the  husband  had  died,,  it  should  not  have  been  binding.  On  the 
contrary,  my  opinion  is,  that  if  a  proposal  had  been  approved,  and 
a  settlement  ordered,  and  one  of  them  had  died,  that  would  have 
made  no  difference ;  for  I  would  not  let  people  speculate  upon  those 
accidents.  

1.  The  singular  argument,  insisted  on,  but  overruled,  in  the  present  case,  that 
money  to  which  hfeme  coverU  has  title,  so  long  as  it  remains  in  the  hands  of  the 
trustees,  becomes  the  absolute  property  of  her  husband  as  soon  as  it  is  paid  into 
Court,  was  again  scouted  in  Johnson  v.  Johnsonj  1  Jac.  d&  Walk.  476:  if  payment 
into  Court  were  held  to  be  such  a  reduction  of  the  fund  into  the  husband's  posses- 
sion, the  interference  of  Equity,  instead  of  being  for  the  benefit  of  the  wife,  would 
counteract  the  veir  purpose  professed :  but  money  ordered  to  be  paid  to  a  husband 
in  right  of  his  wife,  is  a  vested  interest  in  him.  HtygaU  v.  Anntdey^  3  Brown, 
962. 

2.  As  to  the  extent  of  a  husband's  power  over  his  wife's  equitable  interests, 
see,  anU^  the  note  to  Burdon  v.  Deant^  2  V.  607 ;  and  as  to  the  rule  when  those 
interests  are  merely  future  and  contingent,  see  notes  6,  7,  8,  9  to  Pvhua  v.  Smiih^ 
1  V.  189.  That  property  belonging  to  n,Jtmt  coverU^  when  it  can  be  reached  by 
process  of  common  law,  may  be  taken  in  execution  for  her  husband's  debts,  or  be 
forfeited  by  him,  see  note  1  to  Langham  v.  Mnny^  3  V.  467 ;  and  that  this  is  one 
of  the  reasons  why  a  legacy  is  held  not  to  be  recoverable  by  action  at  law,  see 
note  1  to  fVright  v.  RuUarj  2  V.  67a 

3.  The  claim  of  children  to  a  settlement,  out  of  their  mother's  equitable  prop- 
erty, is  dependant  upon  her,  if  living,  up  to  the  period  of  a  final  decree.  JUurrtw 
T.  Lord  Elibank,  10  Ves.  68,  and  13  Yes.  8;  Lbyd  v.  IfiUtams,  1  Mad.  459. 
But,  if  the  mother  die  after  a  proposal  for  a  settlement  is  directed,  without  having 
waived  the  benefit  thereof,  then,  although  such  settlement  was  not  completed  in 
her  life-time,  the  husband  will  be  bound  by  the  proposal ;  Mwnwf  v.  Lord  EUbank^ 
10  Yes.  91 ;  Howe  v.  Jaduon,  cited  1  Mad  459 ;  as  will  his  assignees.  Mariin  v. 
MUheU,  cited  10  Yes.  8d  Even  if  the  wife  should  die  before  an  answer  has 
been  put  into  a  bill  filed  on  her  behalf  and  claiming  this  equity,  her  children  will 
have  an  immediate  title  to  the  provision  which  their  mother  could  have  acquired, 
if  she  had  lived.  SUmmdz  v.  HaWun,  I  Glyn  &  Jameson,  68.  It  was  held, 
however,  both  in  the  present  case  and  in  Murray  t.  Lord  Eltbank^  10  Yes.  91, 
that  tho  death  of  the  wife  whilst  the  question  of  an  equitable  settlement  rests  in 
proposal  merely,  will  not  affect  the  husband's  title  to  take  by  survivorship,  where 
there  are  no  children. 

(a)  It  seems  that  a  husband  is  not  bound  to  maintain  the  children  of  his  wife  by 
a  former  marriage.  ISibb  v.  Harriaon,  4  T.  R.  118;  Cooper  v.  Martin^  4  £!ast» 
76l  As  the  husband  succeeds  to  the  obligations  of  the  wife,  it  would  seem  to  fol- 
low that  the  mother  is  not  liable  for  the  support  of  the  children,  even  after  the 
death  of  their  father ;  though  the  controiy  has  been  held  in  Massachusetts.  Ded^ 
ham  V.  MOick,  16  Mass.  1&,  140 ;  Mgfiingale  v.  JfUhington,  15  Mass.  272. 
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WHITE  V.  EVANS. 

[Rolls. — 1798,  July  5.] 

Oj<ne  executor  being  by  a  legacy  for  his  care  clearly  a  trustee  of  the  residue  for  the 

next  of  kin,  the  other  must  be  a  trustee  also,  (a) 
Charitable  legacy,  secured  by  mortga^,  is  void  by  the  stat  9  Geo.  11.  c.  96,  [p.  21.] 
Where  it  appears  by  express  declaration  or  plain  inference,  that  executors  are  not 
intended  to  take  the  residue  beneficially,  they  are  trustees.  A  lesacy  is  onl^ 
one  mode  of  showing  it;  and  if  expressed  to  be  for  care  and  trouble,  parol  evi- 
dence cannot  be  admitted,  [p.  22.] 

James  White  by  his  will  declaring,  that  he  chose  for  his  execu- 
tors Mr.  Richard  Evans  and  Mr.  Richard  Bushby,  gave  to  his  wife 
all  the  money  belonging  to  him  in  the  five  per  cent.  Bank  Stock  and 
all  the  stock  in  trade  and  all  the  household  goods  and  the  lease  of 
the  house,  if  any  remained  at  his  death.  He  then  gave  annuities 
of  5/.  a-year  to  two  persons  for  their  lives  respectively,  and  a  similar 
annuity  to  a  married  woman,  if  she  should  be  left  a  widow,  and 
should  really  want  it.     The  testator  then  proceeded  thus : 

"  And  it  is  my  will,  that  3Z.  a-year  shall  be'  paid  to  Mr.  Richard 
Bushby  one  of  my  executors  during  his  life  for  his  care  in  seeing 
my  will  duly  executed.  All  these  legacies  to  be  paid  by  Mr.  Rich- 
ard Evans  out  of  the  interest  of  the  three  per  cent,  consolidated 
Bank  Annuities  to  be  received  by  him  or  whom  he  shall  appoint  to 
pay  the  l^acies  as  long  as  they  that  is  to  receive  it  live  out  of  the  in- 
terest of  the  aforesaid  stock  the  principal  or  capital  not  by  any  di- 
minished or  removed,  and  the  remainder  of  the  interest  in  that 
stock  except  what  is  required  to  pay  the  legacies  to  be  the  property 
of  Mr.  Richard  Evans  during  his  fife  only  I  desire  that  ^e.  will  be 
charitable  with  a  good  part  of  it  and  relieve  the  careful  and  indus- 
trious poor  not  to  give  any  to  the  slothful  and  extravagant  poor :" 
then,  after  some  directions  for  a  charitable  legacy,  "And  at  the 
death  of  Mr.  Richard  Evans  or  his  sisters  or  Mr.  Richard  Bushby 
each  of  their  legacies  at  their  death  to  be  sole  property  of  the  Saint 
Alphage  Society." 

The  testator  died,  leaving  his  wife  surviving,  but  no  issue.  The 
bill  was  filed  by  the  widow  for  an  account  of  the  personal  estate ; 
and  to  have  a  moiety  of  the  residue  paid  to  her ;  and  to  have  it  de- 
clared, that  a  charitable  legacy  secured  on  mortgage  was  void  by  the 
statute  of  Mortmain  ;  and  that  one  moiety  thereof  might  be  paid  to 
the  Plaintiif. 

The  Master  by  his  report  stated,  that  he  had  caused  advertise- 
ments to  be  published  for  the  next  of  kin ;  and  that  George  White, 
the  first  cousin  of  the  testator,  (being  the  only  surviving 
♦child  of  Edward    White,    the   testator's   uncle,)    and       [*22] 
Anne  White,  the  widow  of  the  testator,  were  his  only 

la)  See,  ante,  note  (a\  Bmnd  v.  Ba<cfte2or,  1  V.  68 ;  note  (a),  Abtine  v.  ilncft, 
IV.  344. 
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next  of  kin  living  at  his  death  ;  no  other  person  having  claimed  be- 
fore him. 

Upon  farther  directions  the  question  was,  whether  the  executors 
were  trustees  of  the  residue  for  the  next  of  kin,  or  could  claim  it 
beneficially  ? 

Mr.  C.  Smithy  for  the  Plaintiff.  Where  it  appears,  either  by  ex- 
press declaration  or  plain  inference,  that  the  executors  are  not  in- 
tended to  take  the  residue  beneficially,  they  are  trustees :  Bennet 
V.  Batchelor,  (ante,  Vol.  I.  63).  A  legacy  to  an  executor  is  only 
one  mode,  by  which  an  intention  that  he  shall  not  take  the  residue 
is  shown  (1). 

Mr.  HoUist,  for  the  Defendant  Evans,  contended,  that  there  was 
nothing  in  this  will  to  make  him  a  trustee  as  to  the  residue. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I 
agree  to  the  rule,  as  laid  down  by  the  Counsel  for  the  Plaintiff.  Is 
there  any  case,  where  one  executor  is  clearly  a  trustee,  and  the 
other  is  not  ?  In  this  case  one  is  clearly  a  trustee.  The  Court  will 
not  admit  parol  evidence,  where  a  legacy  is  given  to  an  executor  for 
his  care  and  trouble.  They  have  run  much  against  the  executors  ; 
and  have  even  laid  hold  of  the  circumstance  of  a  legacy ;  which 
is  not  the  true  criterion  of  the  intention  to  make  the  executor  a 
trustee  (2). 

I  cannot  possibly  declare,  that  one  executor  shall  be  excluded,  and 
the  other  shall  take  ;  therefore  declare,  that  the  testator  died  intes- 
tate as  to  the  residue  ;  and  that  the  charitable  l^acy,  secured  by  the 
mortgage,  is  void  by  the  statute  of  Mortmain  ^3) ;  and  becomes 
part  of  the  residue  ;  and  that  the  residue  is  divisible  between  the 
widow  and  the  next  of  kin  in  moieties. 

The  ground  of  my  decision  is,  that  one  of  the  executors  has  a 
legacy  for  his  care  and  pains  (4). 

1.  With  respect  to  the  claims  of  an  executor  to  the  residue  of  his  testator's 
assets  not  disposed  of,  and  the  circumstances  by  which  such  claims  may  be  ex- 
cluded, see,  otiie,  note  1  to  Bmnd  v.  Batdidor,  1  V.  63,  notes  3,  4,  5,  6  to  Aburse 
T.  Finchj  1  V.  344,  note  6  to  Pieken$^  v.  Lord  SUm/ordj  2  V.  272,  and  note  4 
to  Ctermd  v.  LtiolKwaiU,  2  V.  465.  The  general  rule  laid  down  in  the  principal 
case,  that  where  one  executor  is  a  trustee,  all  his  co-executors  must  likewise  be 
trustees,  was  considered  to  be  clearly  settled,  in  MUnea  v.  SUder,  8  Yes.  308.  In 
Sadler  v.  Turner,  3  Yes.  624,  and  in  GriffUhs  v.  NamUton,  12  Yes.  308,  though 
Sir  William  Grant,  in.  WiUiama  v.  Jones,  10  Yes.  81,  observed,  that  he  did  not 
know  any  rule  of  law  making  it  impossible  to  divide  an  executorship,  so  as  to 
give  to  one  the  office,  and  to  another  the  benefit 

2.  That  bequests  of  charity  are  void,  whenever  they  at  all  savor  of  the  realty, 
see  note  4  to  Grieves  v.  Case,  1  Y.  548. 


M. 


Siarkey  v.  Brooks,  1  P.  Will  390;  MordaurU  v.  Hussm,posl,  117. 

See  Aburje  v.  Finch,  anie,  vol.  i.  344 ;  ii.  78 ;  4  Bro.  C.  C.  239 ;  aenneU  v. 
LeuihwaUe,  Thornton  v.  TVoeey,  iL  465,  644 ;  Hoiford  v.  ffood,  post,  76,  and  Mr. 
Cox's  note,  1  P.  Will.  550 ;  2  Fonb.  Tr.  Eq.  127,  and  the  note,  ante,  vol.  L  362. 

(3)  See  Pidcering  v.  Lord  Stamford,  ante,  vol.  iL  272,  581 ;  iii.  332, 492 ;  AUor- 
not  General  v.  Mtyridt,  2  Yes.  44 ;  Corhyn  v.  Frer^  post,  418,  and  the  notes  427, 
vol  iL  284. 

(4)  Post,  Mines  v.  Slater,  Sailer  v.  Turner,  voL  vtii.  29.5, 617. 
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MOORE  V.  EDWARDS. 

[1798,  JuLT  5.] 

Bill  for  specific  perfonxumce  of  a  parol  agreement  to  grant  a  lease  for  twenty 
years: 

Plea  of  the  statute  of  Frauds ;  and  answer  denying,  that  facts  alleged  as  a  part- 
performance  were  done  in  part-performance :  the  plea  was  saved  to  the  hearing 
with  liberty  to  except;  the  Lord  Chancellor  inclining  to  the  opinion,  that,  though 
the  agreement  is  admitted,  the  statute  may  be 'used  as  a  defence  to  the  suit,  [a] 

[p.  2a] 

The  bill  prayed  a  specific  performance  of  an  agreement  made  in 
1786  to  grant  a  lease  of  a  farm  for  twenty  years ;  alleging  that  in 
pursuance  of  the  f^reement  the  Plaintiff  took  possession,  and  has 
continued,  and  still  is  in  possession ;  that  he  expended  large  sums 
in  rebuilding,  repairing,  and  improving,  the  premises,  as  he  had  agreed 
to  do ;  and  he  conveyed  materials,  as  he  had  agreed  to  do,  at  great 
expense  or  trouble ;  that  the  Plaintiff  and  Defendant  gave  instructions 
for  preparing  the  lease ;  and  the  Defendant  blamed  the  negligence 
of  the  attorney. 

As  to  so  much  of  the  bill  as  seeks  any  discovery  concerning  the 
agreement  the  Defendant  pleaded  the  statute  of  Frauds ;  and  that 
neither  he  nor  any  person  by  him  authorized  did  make  or  sign  any 
contract  or  agreement  memorandum  or  note  in  writing  for  granting 
the  premises  in  the  bill  or  concerning  the  same  for  the  benefit  of 
Plaintiff;  and  by  answer  said,  that  the  Plaintiff  entered  as  tenant 
from  year  to  year;  that  he  did  carry  some  materials ;  but  deserved 
no  more  for  trouble  and  expense  than  14L  5«.  and  his  trouble  was 
no  more  than  tenants  from  year  to  year  incur,  when  repairing  at  the 
expense  of  their  landlords.  He  denied  that  the  carriage  of  the  ma- 
terials and  the  trouMe  thereby  were  in  performance  of  the  agree- 
ment in  the  bill ;  that  in  pursuance  of  the  agreement  the  Plaintiff 
took  possession,  or  laid  out  money  in  building  or  repairing ;  and  that 
the  Defendant  blamed  the  neglect  of  the  attorney. 

Upon  the  argument  of  the  plea,  the  Lord  Chancellor  said,  the  an- 
swer was  argumentative  (1) :  and  ordered  the  plea  to  stand  for  an 
answer,  with  liberty  to  except ;  and  the  benefit  to  be  saved  to  the 
hearing. 

Mr.  Benyon  for  the  Defendant  moved,  that  the  words  <*  with  lib- 
fa)  There  has  been  on  this  question  no  small  conflict  of  judicial  opinion ;  but 
the  doctrine  seems  to  be  firmly  established,  that  even  where  the  answer  confesses 
the  parol  agreement,  if  it  insists,  by  way  of  defence,  upon  the  protection  of  the 
statute,  the  defence  must  prevail  as  a  competent  bar.  It  is  unmaterial,  what 
admissions  are  made  by  a  defendant,  who  insists  upon  the  benefit  of  the  statute ; 
for  he  throws  it  upon  the  plaintiff  to  show  a  complete  written  a^freement  2  Stoiy, 
£q.  Jur.  §  756, 757,  and  English  cases  cited.  And  this  doctrine  is  recognized  m 
the  United  States.  Thm^mm  v.  Todd,  1  Peters,  Circ.  388;  .^rgti^tright  v. 
Campbdl,  3  Hen.  6l  Munf.  144 ;  BowUm  v.  RowUm^  1  Hen.  &  M.  92 ;  Qvotm  v. 
CaUer,  2  Dessaus.  171.  As  to  the  effect  of  admissions  of  a  parol  agreement,  see, 
anit,  note  (a)  to  Hart  v.  Skearwoody  1  V.  241. 
(1)  Fauldar  v.  Stwai,  pottj  vol.  zi.  296. 
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erty  to  except"  should  be  struck  out  of  the  order,  or  that  the  fol- 
lowing words  should  be  added  ^^  except  as  to  such  part  of  the  said 
plea  which  insists  upon  the  Statute  of  Frauds  and  Perjuries  in  bar 
to  the  discovery  of  the  agreement  therein  mentioned." 

Lord  Chancellor  [Loughborough].  The  order  is  properly 
drawn  up.  Insist  upon  the  statute  of  Frauds  as  a  de- 
[  ^  24  ]  fence  against  performing  the  *  agreement.  Your  admit- 
ting the  agreement  does  not  prevent  you  from  insisting  up- 
on the  statute.  Saving  the  benefit  of  the  plea  to  the  heating  gives 
you  a  right  to  insist  upon  the  statute  of  Frauds  as  a  defence  to  the 
suit :  but  it  does  not  exempt  you  from  the  discovery.  If  the  agree- 
ment is  proved  by  distinct  evidence,  still  you  are  entitled  to  the  ben- 
efit of  the  statute. 

For  the  Defendant.  It  has  been  consideiM  as  settled  by  many 
cases,  that,  if  the  agreement  is  admitted,  the  statute  cannot  be  in- 
sisted on ;  as  there  is  no  danger  of  perjury. 

Lord  Chancellor.  That  is  matter  of  argument.  I  know,  it  has 
been  said  in  several  cases.  I  do  not  take  it  to  have  been  decided. 
I  take  it,  that  position  has  often  been  controverted.  There  is  a  case 
in  Atkyns,  that  misleads  people ;  where  Lord  Hardwicke  is  stated  to 
have  over-ruled  the  defence  upon  the  statute  merely  on  the  ground, 
that  the  agreement  was  admitted.  I  had  occasion  to  look  into  that ; 
and  it  is  completely  a  mis-statement.  It  appears  by  Lord  Hardwicke's 
own  notes,  that  it  was  upon  the  agreement  having  been  in  fact  ex-* 
ecuted  that  he  determined  that  case  (1). 

L  As  to  the  general  necessity  of  a  written  agreement,  to  render  a  contract 
respecting  real  estate  valid,  and  the  circumstances  which  are  held  in  Equi^  to 
take  particular  cases  out  of  the  Statutes  of  Frauds,  see,  anie,  notes  2, 3, 4  to  Brodie 
V.  St.  Paul,  1  V.  326. 

2.  Where  a  didcovery  is  merely  incidental  to  the  relief  sought  hy  a  plaintifTs 
bill,  a  plea  of  demurrer  which  is  good  as  to  the  relief,  is  good  as  to  the  discovery 
also ;  but  if  the  discovery  form  a  substantive  part  of  the  plaintiff's  case,  a  plea  or 
demurrer,  though  good  as  to  the  relief,  will  not  necessarily  protect  the  de&ndant 
from  giving  a  £scovery.    See  note  1  to  Renison  v.  MdeVy  2  V.  459. 

3.  That  admission  of  a  verbal  agreement  respecting  lands  does  not  preclude 
the  defendant  from  insisting  on  the  Statute  of  Frauds,  is  now  well  settled :  CoM 
V.  Jackaon,  6  Ves.  37 ;  Bklgden  v.  Bradbear,  12  Ves.  471 ;  Rowe  v.  Teed,  15  Vcs. 
375.  And  even  though  the  defendant  has  not,  by  his  answer,  prayed  the  benefit 
of  the  statute,  the  Court,  in  modem  times,  has  inclined  against  executing  a  parol 
aflpreement  respecting  real  estate;  though  formerly,  where  the  agreement  was 
admitted,  the  rule  was  otherwise.    Ex  parte  WkUbnadj  19  Ves.  211. 

(1)  The  principal  cases  upon  this  point  are  referred  to  in  the  note,  aniej  vol.  iii. 
3d,  39, 40. 
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WHITE  V.  WHITE, 

[Rolls.— 1798,  Jdke  30;  July  12.] 

Bill  by  devisee  in  remainder  to  bim  and  his  heirs  male  of  a  lease  for  lives  against 
tenant  for  life,  also  entitled  in  reversion  to  him  and  his  heirs,  to  compel  him  to 
procure  a  renewal,  one  life  having  dropped :  the  construction  of  the  will  being, 
that  the  lease  should  be  kept  full,  and  that  500(.  and  no  more  should  be  charged 
thereon  for  that  purpose  upon  the  dropping  of  each  life,  decreed,  that  if  the 
Plaintifr  chose  to  pay  the  excess,  the  lease  should  be  renewed,  in  trust  to  secure 
the  5002.  and,  subject  thereto,  for  the  Defendant  for  life ;  after  his  decease  to 
raise  the  farther  sum  advanced  by  the  Plaintiff  for  renewal  and  the  expense  of 
the  suit,  with  compound  interest  at  4  per  cent  during  the  life  of  Defendant ; 
and,  subject  thereto,  for  Plaintiff  in  tail  male ;  remainder  to  Defendant  and  his 
heiis :  the  Defendant  was  not  allowed  to  charge  the  estate  with  500^.  towards 
a  fine  paid  by  him  upon  a  former  renewal  in  1786  without  consent  of  the 
remainder-man. 

Tenant  for  life  of  an  estate  for  lives  being  himself  one  of  the  lives,  it  is  not  com- 
petent to  the  remainder-man  to  compel  him  to  contribute  to  the  expense  of 
renewal,  if  it  is  a  lesal  estate:  Q.  if  a  trust?  [p.  33.1 

The  rale,  that  tenant  rar  life  of  an  estate  for  lives  shall  pay  one  third  of  the  ex- 
pense of  renewal,  was  unreasonable,  and  does  not  now  prevail:  the  fair  propoN 
tion  is,  that  he  shall  keep  down  the  interest,  like  the  devisee  of  a  mortgaged 
estate,  [p.3a] 

Charles  White  being  seised  of  an  estate  in  the  parish  of  Wils- 
don  under  a  lease  granted  by  the  prebendary  of  Mapesbury  to  him, 
his  heirs  and  assigns,  for  the  lives  of  himself,  Samuel  Grubb  and 
Jdm  Ward,  and  the  life  of  the  survivor,  by  his  will,  dated  the  1st  of 
December,  1752,  and  duly  executed  to  pass  real  estates,  gave  to 
Henry  Hyatt  all  his  messuages,  lands,  tenements,  and  hereditaments, 
whatsoever,  in  the  said  parish  for  his  life ;  after  his  decease,  to  his  ^the 
testator's)  brother  William  White  for  life ;  after  his  decease  to  William 
the  son  of  the  said  William  White  ;  with  successive  es- 
tates for  life  to  Samuel,  Charles,  and  John,  the  2d,  ^'Sd,  [<»25] 
and  4th  sons,  of  William  White  the  elder,  and  to  the  tes- 
tator's brother  Dr.  Thomas  White ;  and  afterwards  to  Charles  White, 
son  of  the  said  Thomas  White,  and  to  his  heirs  male ;  and  for  want 
of  such  issue,  to  the  testator's  right  heirs  for  ever.  He  directed, 
that  bis  house  and  garden  called  Mapes  (being  part  of  the  said 
premises)  should  be  kept  in  good  repair ;  and,  if  said  Henry  Hyatt 
should  think  fit,  that  his  goods  and  household  furniture  should  be 
preserved  and  enjoyed  with  the  house ;  and  he  ordered,  that  the 
church  lease  of  his  estate  should  be  renewed,  and  the  fine  paid  out 
of  his  personal  estate,  as  soon  as  possible  after  his  decease  in  the 
name  and  for  the  Ufe  of  Mr.  Hyatt,  or  any  other  life,  he  should 
think  fit ;  and  that  in  case  any  life  or  lives,  that  should  be  nominated 
in  sucn  lease,  or  any  subsequent  lease  or  leases,  to  be  granted  or  re- 
newed during  the  life  of  Mr.  Hyatt,  or  during  the  life  or  lives  of  the 
testator's  brothers  William  and  Thomas  or  their  sons  after  Mr. 
Hyatt's  decease,  should  happen  to  die,  then  and  in  such  case  in 
order  to  keep  the  lease  full  during  their  respective  lives  and  to  ena- 
ble them  to  pay  the  fine  and  fines  of  such  renewals  the  testator 
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thereby  gave  and  granted,  willed  and  transferred,  unto  Mr.  Hyatt 
during  his  life  and  to  the  testator's  brothers  William  and  Thomas 
and  their  sons  during  their  respective  lives  as  they  should  come  into 
actual  possession  of  the  estate  full  power  and  authority  from  time 
to  time,  as  occasion  should  require  to  renew  the  lease,  to  mortgage 
the  same  and  the  estate  thereby  devised  or  any.  part  thereof  for  any 
number  of  years  to  any  person  or  persons  for  any  sum  not  exceeding 
5002.  for  renewing  the  said  lease  as  aforesaid ;  and  he  gave  to  Mr. 
Hyatt  and  to  his  said  brothers  William  and  Thomas  and  their  sons, 
as  they  should  come  into  possession  of  the  estate  full  power  and  au- 
thority to  grant  any  lease  or  leases  of  his  estate  or  any  part  thereof 
to  any  person  or  persons  for  any  number  of  years  not  exceeding 
twenty-one,  so  as  such  lease  or  leases  should  be  made  at  the  best 
rent,  that  could  be  got  without  any  fine  or  income  and  to  be  made 
payable  after  his,  her,  or  their,  death  to  such  person  or  persons  as 
should  be  entitled  to  the  reversion  or  inheritance  thereof. 

The  testator  died  in  July  1754.  Upon  his  death  Hyatt  entered ; 
and  in  October  1754  he  surrendered  the  lease ;  and  took  a  new 
lease  to  him,  his  heirs  and  assigns,  for  the  lives  oJf  himself  and  the 
two  remaining  cestuys  que  vie,  who  survived  the  testator ;  praying 
for  such  renewal  out  of  the  testator's  personal  estate  a  fine  of 

250/. 
[*  26]  *  WiDiam  White,  the  testator's  brother  died  in  1762. 

John  Ward  one  of  the  cestuys  que  vie,  died  in  the  life  of 
Hyatt ;  but  nothing  was  done  upon  his  death.  In  1774  Hyatt  died ; 
at  which  time  Grubb,  the  only  surviving  cestuy  que  vie,  was  of  the 
age  of  eighty-four.  Upon  the  death  of  Hyatt  the  testator's  nephew 
William  White  entered;  and  in  November  1774  without  any  com- 
munication with  the  remainder-men  he  surrendered  the  lease ;  and 
took  a  new  lease  to  him,  his  heirs  and  assigns,  for  the  lives  of  him- 
self and  of  Samuel  and  John  White,  his  brothers,  and  of  the  survi- 
vor of  them.  William  White  paid  500/.  as  a  fine  upon  this  renewal ; 
and,  having  borrowed  that  sum. from  Thomas  Hodgson,  he  in  1775 
in  pursuance  of  the  power  contained  in  the  will  mortgaged  the  said 
leasehold  estate  to  Hodgson  for  that  sum. 

Charles  White  died  in  1776.  Samuel  White  died  in  November 
1783.  In  April  1786  William  White  without  communication  with 
the  remainder-men  surrendered  the  lease ;  and  took  a  new  lease  to 
him,  his  heirs  and  assigns,  for  the  lives  of  himself,  his  brother  John 
White,  and  Richard  Hopkins,  and  of  the  survivor  of  them.  Upon 
this  renewal  he  paid  a  fine  of  1170/.  no  part  of  which  was  raised 
under  the  power  contained  in  the  will.  By  deed-poU  indorsed  upon 
the  renewed  lease  William  White  executed  a  new  mortgage  of  the 
said  leasehold  estate  to  Hodgson  for  ninety-nine  years,  if  the* three 
cestuys  que  vie  or  either  of  them  should  so  long  live,  for  securing  the 
500/.  borrowed  upon  the  former  renewal. 

John  White  died  in  1794 ;  and  the  testator's  brother  Dr.  Thomas 
White  died  several  years  ago.  The  bill  was  filed  by  his  son  Charles 
White  against  William  White,  the  tenant  in  possession ;  who  was 
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also  entitled,  as  heir  at  law  of  the  testator,  to  the  reversion,  subject 
to  the  remainder  to  the  Plaintiff  and  his  heirs  male,  and  against 
Hodgson,  the  mortgagee,  and  the  Bishop  of  Gloucester,  Prebendary 
of  Mapesbury ;  praying,  that  the  Defendant  White  may  be  decreed 
to  procure  another  new  lease  for  the  lives  of  himself  and  two  other 
proper  persons ;  and  that  Hodgson  may  do  any  necessary  act  to  pro- 
cure such  renewal,  and  that  the  Defendant  White  may  pay  the  nec- 
essary fine ;  and  in  case  both  the  persons  to  be  named  with  the  said 
Defendant  shall  die  in  his  life,  that  he  may  from  time  to  time  pro- 
cure additional  liyes  or  an  additional  life  to  be  added,  in  order  that 
there  may  be  always  during  the  life  of  the  said  Defendant 
three  lives  in  the  lease :  the  Plaintiff,  *  in  case  it  shall  ap-  [*  27] 
pear,  that  he  ought  to  pay  any  part  of  the  said  fine  or  fines 
to  be  paid  for  such  renewal  or  renewals,  offering  to  pay  the  same. 

It  appeared  by  the  answer,  that  the  estate  was  of  the  yearly  value 
of  600/. 

Mr.  Chrant  and  Mr.  W.  Agar,  for  the  Plaintiff.  In  general  it  is 
true,  that  tenant  for  Uves,  being  himself  one  of  the  lives,  need  not 
renew,  or  be  at  any  expense :  but  that  is  only,  if  the  testator  has  not 
given  any  direction  about  it.  If  he  has  given  any  direction,  that 
must  be  implicitly  followed ;  and  secondly,  if  the  testator  has  pointed 
out  any  particular  fund  for  renewal  the  expense  must  fall  upon  that: 
if  not,  the  expense  of  renewal  must  come  out  of  the  rents  and  profits 
of  the  estate  itself.  There  is  a  clear  intention  in  this  will,  that  the 
lease  shall  be  kept  full.  The  tenant  has  no  option  to  let  any  life 
remain  vacant.  The  injunction  upon  each  tenant  is  positive.  The 
personal  estate  of  the  testator  is  applicable  only  for  the  first  renewal. 
Another  fund  is  provided  under  the  power  to  mortgage :  but  that 
can  only  extend  to  one  sum  of  500/.  The  testator  had  no  concep- 
tion, that  500/.  would  be  required  upon  every  renewal.  It  may  be 
inferred,  that  he  thought  that  sum  would  be  sufficient  to  assist  the 
tenants  for  life  for  all  the  renewals,  till  some  person  having  an  estate 
of  inheritance  should  come  into  possession.  The  expression  <^  as 
aforesaid '' refers  to  the  words  "from  time  to  time;"  and  gives 
countenance  to  that  inference.  The  fine  upon  the  first  renewal, 
when  Hyatt's  life  was  put  in,  was  but  250/.  Upon  the  next  renewal 
it  was  increased  to  500/.  because  the  Defendant  chose  to  have  three 
new  lives.     Now  that  sum  would  not  be  nearly  sufficient. 

If  the  testator  had  been  totally  silent,  the  Court  must  have  applied 
the  ordinary  rule.  The  old  rule  was  to  put  one  third  upon  the  ten- 
ant for  Ufe.  Vemey  v.  Vemey,  I  Ves.  428 ;  Amb.  88.  Lock  v. 
Lock,  2  Vern.  666,  and  Graham  v.  Lord  Londonderry,  cited  in 
Sione  v.  Theed,  2  Bro.  C.  C.  426 ;  also  prove,  that  the  Court  will 
without  any  direction  compel  the  tenant  for  life  to  renew,  and  to 
contribute  to  the  expense ;  and  Graham  v.  Lord  Londonderry  was 
the  case  of  a  jointress ;  who  was  herself  one  of  the  lives  in  .^  qq-. 
the  lease  (1).     *The  dicta,  that  a  tenant  for  Hfe,  whose       "•       •' 

(1)  Tbo  Court  expressed  a  doubt,  whether  a  tenant  for  life,  who  is  one  of  the 
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life  is  in  the  lease,  shall  not  be  compelled  to  contribute  to  a 
renewal,  cannot  apply,  when  by  the  intention  of  the  testator  the 
estate  is  to  be  continued,  or  from  its  nature  that  is  to  be  presumed ; 
as  upon  a  marriage  settlement.  The  Defendant's  life  being  in  the 
lease  can  make  no  difference ;  for  that  is  by  his  own  act,  not  by  the 
testator.  The  old  rule  imposing  one  third  of  the  expense  upon  the 
tenant  for  life  has  certainly  been  denied.  The  rule  adopted  in 
Nightingale  v.  Lawton^  I  Bro.  C.  C.  440,  has  been  applied  only  to 
leases  for  years ;  and  where  the  tenant  for  life  was  dead ;  and  there- 
fore it  was  easy  to  ascertain  what  portion  of  the  term  he  had  enjoyed. 
It  has  never  been  applied  to  leases  for  lives.  There  is  no  case,  in 
which  it  has  been  settled  by  anticipation,  upon  what  t^rms  the  re- 
newal shall  be  made,  and  in  what  proportion  the  contribution  shall 
be,  respectively,  where  the  benefit  is  uncertain.  The  rents  of  this 
estate  are  amply  sufficient  to  bear  the  expense.  It  is  no  objection, 
that  it  is  more  for  the  Plaintiff's  benefit,  if  the  testator  has  said,  the 
tenant  must  renew,  and  has  pointed  out  no  other  fund  than  the  rents 
and  profits. 

If  the  old  rule  is  to  give  way,  and  the  whole  expense  is  to  be 
thrown  upon  the  inheritance,  the  tenant  for  life  must  at  least  keep 
down  the  interest  of  that  charge.  That  seems  to  be  consistent  with 
your  Honor's  opinion  in  Buckeridge  v.  Ingram  (ante,  Vol.  II.  666). 
In  this  case,  besides  the  positive  direction  of  the  testator  to  renew, 
there  is  a  ground,  upon  which  it  is  impossible,  that  the  Defendant 
can  be  altogether  exempted ;  for  he  has  himself,  as  heir  of  the  tes- 
tator, a  reversionary  interest,  subject  only  to  the  chance  of  the  Plain- 
tiff's surviving  him  and  leaving  issue.  If  the  Plaintiff  dies  in  his 
life  without  issue,  the  whole  benefit  may  be  his.  It  is  not  likely,  that 
he  will  waive  that  right  (1)  ;  and  the  Plaintiff  cannot  bar  it  (2).  In 
Low  V.  Burron,  3  P.  Will.  262,  it  was  held  that  the  remainder  could 
not  be  barred.  In  The  Duke  of  Chrafton  v.  Hanmer,  in  a  note  to 
that  case,  the  Duchess  of  Grafton,  the  tenant  for  life,  joined  in  a 
fine,  and  till  that  was  done,  the  Court  conceived,  the  remainders 
could  not  be  barred ;  and  though  according  to  Wastneys  v.  Chappelly 
1  Bro.  P.  C.  457,  and  the  other  cases  in  Mr.  Cox's  note, 
[  ^29  ]  3  P.  Will.  265,  any  alienation  by  the  (quasi)  tenant  *  in 
tail  will  be  sufficient  to  bar  the  remainder,  yet  it  has  never 
been  held,  that  his  act,  where  he  is  not  in  possession,  will  do  with- 
out the  concurrence  of  the  tenant  for  life ;  and  such  a  construction 
would  create  an  interest  in  this  species  of  estate  much  greater  than 
the  analogy  to  an  estate  tail,  which  the  Courts  have  always  wished 
to  preserve,  would  admit.  It  appears  in  The  Duke  of  Chrafton  v. 
Hanmer  that  there  were  trustees :  for  the  assignment  was  to  new 
trustees.     This  Plaintiff  in  truth  has  but  a  contingent  interest. 

lives  in  the  lease,  can  be  compelled  to  contribute  to  the  renewal ;  though  he  cer- 
tainly may  to  surrender  the  lease  for  that  purpose.    See  1  Ves.  429. 

(1)  An  airangement  of  that  sort  was  suggested  by  the  Court:  but  the  Defend- 
ant's solicitor  said,  he  had  no  authority  to  consent 

(2)  The  Court  seemed  inclined  to  tnink,  it  might  be  barred  by  any  conveyance. 
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Mr.  Graham  and  Mr.  F^^J^^^nq^j  for  the  Defendant.  The  gen- 
eral rule  is  clear,  that  a  person  having  a  limited  interest  for  his  own 
life  in  this  sort  of  estate  cannot  be  compelled  to  contribute.  Vemey 
V.  Vemey  recognizes  that  principle  ;  for  the  decision  was  in  respect 
of  the  circumstance,  that  the  tenant  for  life  had  not  such  a  limited 
interest.  There  is  but  one  cited  case,  Graham  v.  Lord  Landondernfy 
*to  the  contrary,  which  does  not  appear  to  be  any  where  reported ; 
and  which  I  do  not  recollect  to  have  been  cited  upon  that  occasion. 
And  Lord  Thurlow  in  his  judgment  in  Stone  v.  Theed^  2  Bro.  C.  C. 
248,  wholly  puts  by  such  an  authority.  In  3  Atk.  393,  there  is  a 
case  between  the  same  parties  upon  another  point.  That  was  in 
1746 ;  and  it  cannot  be  supposed,  that  Lord  Hardwicke  in  Vemey  v. 
Vemey  had  forgot  his  own  decree  only  four  years  before.  That  the 
Defendant's  life  was  put  in  by  himself,  and  not  by  the  testator,  can 
make  no  difference.  The  authority,  by  which  he  did  it,  was  given 
by  the  testator. 

As  to  the  proportion,  if  the  Defendant  is  to  contribute  in  any  de- 
gree, the  rule  that  prevailed  in  Vemey  v.  Vemey  has  very  properly 
ceased.  The  true  objection  to  it  is,  not  as  Lord  Macclesfield  has 
said,  that  it  is  too  low,  but  that  it  does  not  at  all  hit  the  criterion. 
The  rule  adopted  in  Nightingale  v.  Lawson  does.  How  frivolous  is 
the  distinction  between  estates  for  lives  and  terms  for  years  renewa- 
ble !  In  Barnard  v.  Heaton,  a  cause  by  consent  in  this  Court  a  few 
days  ago,  a  College  lease  for  twenty-one  years,  renewable  every  seven 
years,  was  settled  for  ninety-nine  years,  if  the  leases  should  contiue 
to  be  renewable.  The  tenant  for  life  had  lived  out  th^  whole  of  his 
interest;  having  exhausted  two  or  three  renewals.  Your  Honor 
adopted  the  rule  in  Nightingale  v.  Lawson.  If  the  provision  for  re- 
newal is  compulsory  upon  the  tenant  for  life,  which  is  doubtful,  it  is 
clear  the  charge  could  not  exceed  500/.  The  Defendant  paid  1 170/. 
upon  the  last  renewal  out  of  his  own  pocket :  not  con- 
ceiving, he  had  any  right  to  chaise  more  than  500/.  In  [  ^30  ] 
process  of  time  the  fine  may  increase  so  that  the  interest 
would  absorb  the  income  of  the  tenant  for  life.  The  Defendant 
secured,  as  far  as  he  could,  the  effect  of  the  testator's  intention  by 
getting  rid  of  the  old  life  and  putting  in  the  lives  of  those,  who  were 
all  to  take  before  the  Plaintiff. 

The  reversion  in  the  Defendant  is  in  fact  nothing.  It  is  clear 
since  Low  y.  Burron^  that  a  person  having  such  an  interest  as  the 
Plaintiff  may  cut  off  the  interests  of  those  behind  by  lease  and  re- 
lease :  but  there  are  other  modes  of  doing  it.  An  equitable  contract, 
an  agreement,  will  do  it.  Articles  in  equity,  as  Lord  Hardwicke 
says  in  Norton  v.  Fletcher,  1  Atk.  525,  will  operate  upon  it  as  a  re- 
covery upon  an  estate-tail.  Then  where  is  the  necessity  of  actual 
possession  ?  A  man  may  contract  to  sell  a  reversion  ;  which  will 
be  enforced,  whenever  he  comes  into  possession.  The  analogy  to 
an  estate-tail  does  not  hold.  In  that  case  the  concurrence  of  the 
tenant  for  life  is  necessary  to  a  recovery  on  account  of  the  tenant  to 
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the  pracipe.  That  depends  upon  the  statute  de  Danis  (1) ;  and 
can  be  barred  only  by  that  particular  mode.  This  interest  is  per- 
fectly unlike  that ;  and  is  either  an  anomalous  case,  or  a  fee  condi- 
tional at  common  law ;  and  the  Plaintiff  has  issue.  He  therefore 
has  it  in  his  power  now  to  disappoint  that  interest,  in  respect  of 
which  the  Defendant  is  called  upon  to  contribute  ;  for  he  may  enter 
into  a  contract;  which  will  be  enforced,  when  the  estate  comes 
into  possession.  He  has  the  power  of  acquiring  the  absolute  in- 
terest ;  and  the  presumption  is,  that  he  will.  The  chance  cannot 
be  made  the  subject  of  calculation.  The  Duke  of  Grafton  v. 
Hanmer  decides  nothing.  The  Duchess  might  have  been  called 
upon  to  surrender  only  to  give  effect  to  the  new  lease :  but  besides 
that  it  was  a  family  arrangement,  in  which  she  concurred  without 
difficulty. 

Reply.  All  the  cases  referred  to  are,  where  there  was  no  obliga- 
tion upon  the  tenant  for  life,  imposed  by  the  testator  or  in  any 
other  way,  to  renew  ;  and  his  own  life  being  in  the  lease,  the  Court 
has  said,  he  should  not  be  at  the  expense  of  what  was  done  for  the 
benefit  of  others.  He  might  have  refused  to  do  any  thing  or  give 
himself  any  trouble  to  prevent  the  expiration  of  the  lease :    but 

where  the  will  is  compulsory  in  directing  the  renewal,  no 
[*  31]       case  *has  been  cited  to  show,  that  it  shall  be  at  the  sole 

expense  of  those  in  remainder ;  whose  benefit  the  testator 
appears  to  have  had  in  contemplation.  A  wearing  interest  given  in 
succession  with  an  injunction  always  to  keep  it  up  is  like  a  house  to  be 
enjoyed  by  successive  occupants  with  an  injunction  to  keep  it  in  repair. 
That  must  come  out  of  the  profits  of  the  thing  itself,  like  the  case 
of  the  embankment  put  by  Lord  Thurlow  in  Stone  v.  Theed.  In 
that  case  and  Nightingale  v.  Lawson  Lord  Thurlow  allows,  that  the 
injunction  of  the  testator  makes  an  important  difference ;  and  in 
Stone  \.  Theed  the  expressioQ  was  merely  considered  equivalent  to  a 
direction  to  keep  up  the  lease ;  not  an  express  and  minute  declara- 
tion, as  in  this  instance.  Lock  v.  Lock  is  strong  to  show,  the 
tenant  for  life  has  no  option ;  for  the  first  taker  was  held  bound  to 
keep  up  the  lease  only  by  implication.  It  clearly  was  not  this  tes- 
tator's intention,  that  the  lease  should  drop,  if  it  could  not  be  re- 
newed for  500/.  That  sum  is  only  given  to  enable  them  to  do  it. 
The  fine  must  depend  upon  the  bai^in  made  and  the  number  of 
lives,  that  had  dropped.  What  is  necessary  beyond  that  sum  must 
come  out  of  the  rents  and  profits  as  in  the  case,  where  an  embank- 
ment is  necessary,  or  repairs.  The  whole  must  be  applied,  accord- 
ing to  Lord  Thurlow,  if  necessary  for  those  purposes ;  and  so  in 
these  cases:  the  principal  intention  being  to  keep  up  the  lease. 
Whatever  is  the  authority  of  Graham  v.  Lord  Londonderry ,  the  act 
of  the  Defendant  in  putting  in  his  own  life  ought  not  to  vary  the 
right  of  the  remainder-man.  No  answer  has  been  given  to  the  ob- 
jection, that  the  rule  cannot  be  applied  prospectively.     It  cannot  be 

(1)  Weetminster  the  Second,  13  Edw.  L  c.  1. 
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known,  how  much  each  is  to  enjoy.  There  is  no  doubt  of  the  old 
rule.  The  only  doubt  of  Lord  Macclesfield  was,  whether  the  value 
of  the  estate  for  life  was  fairly  estimated  at  one  third.  Nightingale 
V.  Lamon  is  not  applicable :  nor  Barnard  v.  Heaton  for  the  same 
reason ;  the  l^ise  being  for  years,  and  the  interest  determined ;  there- 
fore it  was  known,  how  long  they  had  enjoyed. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Aroen].  The 
obligation  upon  them  to  renew  must  be  intended  to  be  compulsory 
to  a  certain  degree ;  for  Hyatt  being  authorized  to  put  it  in  his  own 
life  at  the  expense  of  the  testator's  personal  estate  could  have  no 
interest  in  the  event  of  another  life  dropping  to  keep  the  lease  full, 
and  charge  his  life-estate,  which  was  all  he  could  get,  with  the  in- 
terest of  500/. 

I  think,  there  is  a  right  to  charge  500/.  toties  quoties.  It  is  very 
plain  upon  the  will.  I  must  compel  the  Defendant  to 
join  in  a  *  mortgage  for  that  sum :  but  I  can  go  no  farther.  [*  32] 
The  Plaintiff  will  judge,  whether  it  is  worth  his  while  to 
pay  the  excess.  If  he  does,  I  shall  order  the  estate  to  be  barred,  a 
surrender  to  be  made,  and  the  new  lease  to  be  to  the  Defendant  for 
life ;  remainder  to  the  Plaintiff  and  his  heirs ;  for  I  think,  the  re- 
version may  be  barred  without  the  concurrence  of  the  tenant  for  life. 

That  doctrine  of  chai^ng  one  third  upon  the  tenant  for  life  can 
never  hold.     It  was  a  most  absurd  rule. 

Jubf  I2th.  Master  of  the  Rolls.  Upon  the  death  of  Hyatt, 
one  only  of  the  lives  in  this  lease  remaining,  of  the  age  of  eighty- 
foar,  the  Defendant  succeeded;  and  he,  what  authority  he  had 
without  the  consent  of  the  remainder-man  I  do  not  know,  surren- 
dered the  lease ;  and  took  a  new  lease  for  the  lives  of  himself  and 
his  two  brothers ;  and  upon  that  occasion  he  charged  the  estate  with 
500/.  under  the  power  given  by  the  will.  That  he  was  competent 
to  do,  if  he  was  competent  to  surrender  the  lease  and  take  another. 
Afterwards  upon  the  death  of  one  of  his  brothers  he  put  in  the  life 
of  Hopkins  in  addition  to  his  own  life  and  that  of  his  brother ;  and 
for  that  he  paid  1170/.  If  he  had  applied,  I  do  not  know,  that  ac- 
cording to  my  construction  he  would  not  have  been  entitled  to  charge 
another  sum  of  500/. :  but  I  do  not  think,  he  can  now  make  such  a 
demand ;  the  renewal  being  made  without  the  consent  of  the  re- 
mainder-man. In  1794  upon  the  death  of  John  White  there  be- 
came another  vacancy :  and  consequently  it  was  competent  to  the 
Plaintiff  to  call  for  an  additional  life ;  as  he  has  by  this  bill. 

It  is  first  contended,  that  from  the  nature  of  these  estates  and  the 
orders  and  decrees,  that  have  been  made  upon  properly  of  this  na- 
ture, wherever  there  is  a  devise  of  a  leasehold  interest  for  lives,  and 
I  suppose  it  is  meant,  for  years,  to  several  persons  taking  limited  in- 
terests in  succession,  it  is  competent  to  every  person  interested  to 
call  upon  the  tenant  for  Ufe  to  contribute  some  proportion  towards 
the  fine  upon  renewal.  I  have  looked  into  all  the  authorities, 
that  were  cited;  and  have  not  yet  found  any  such  principle: 
on  the  contrary  it  appears  from  the  case  put  by  Lord  Hardwicke, 
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1  Ves.  429,  of  the  tenant  for  life  being  himself  one  of  the  cesiuys 
qtte  vie  to  have  been  admitted,  that  upon  a  legal  estate  in  such 
a  leasehold  interest  it  would  not  be  competent  to  the  remain- 
der-man to  call  upon  him ;  because  he  could  have  no  interest  in  the 
renewal ;  though  he  intimates  a  doubt  as  to  a  trust  estate,  whether 
the  cestuy  que  trust  for  life,  being  one  of  the  Uves,  could  be  com- 
pelled to  contribute ;  as  he  had  no  benefit  to  result  from  the  renewal* 
It  is  not  necessary  for  me  to  decide  that.  I  am  of  opinion,  there  is 
no  one  authority,  that  a  remainder-man  has  a  right  to  call  upon  the 
tenant  for  Ufe  to  make  any  contribution  upon  such  an  estate  as  this, 
if  the  estate  is  a  legal  estate.  I  do  not  mean  to  decide,  that  if  it  is 
to  a  trustee  in  trust  for  one  for  life,  and  after  his  decease  to  others 
in  succession,  the  trustee  might  not  be  authorized  to  raise  out  of  the 
estate  for  life  a  reasonable  proportion  in  order  to  keep  up  the  estate : 
but  I  have  no  difficulty  in  saying,  that  after  the  case  of  Nightingale 
v.  Lawson  I  cannot  conceive,  the  doctrine  of  one  third  is  in  any 
case  to  be  applied.  It  was  a  most  unreasonable  and  absurd  rule ; 
for  it  being  admitted  that  every  person  is  to  contribute  according  to 
his  interest,  a  man  of  the  age  of  eighty-four,  with  perhaps  not  a 
.  year  to  live,  must  be  said  to  have  as  much  interest  as  one  of  twenty- 
one.  Therefore  I  have  no  difficulty  in  saying,  that  if  the  tenant  for 
life  is  called  upon  to  contribute  any  proportion  of  the  fine,  one 
third  is  not  the  proportion,  the  Court  would  enforce  (I). 

The  next  question  is,  what  is  the  proportion  ?  Tne  fair  propor- 
tion is,  that  the  tenant  for  life  shall  pay  the  interest  of  the  money 
advanced.  What  is  the  case  of  a  devise  in  strict  settlement,  charged 
with  a  mortgage :  suppose  a  bill  is  filed  to  foreclose  the  mortgage : 
was  it  ever  contended,  that  the  tenant  for  Ufe  is  to  pay  one  third  of 
the  mortgage  money  ?  The  decree  is  always  for  a  mortgage ;  and 
if  a  mortgage  cannot  be  procured,  that  a  proportion  of  the  estate 
shall  be  sold.  In  the  one  case  the  tenant  for  Ufe  would  lose  the 
rents  and  profits  of  so  much  of  the  estate  as  was  sold :  in  the  other 
he  would  pay  the  whole  interest.  Therefore  if  this  Defendant  is 
bound  to  contribute,  it  should  be  only  by  directing  him  to  pay  the 
interest :  as  the  testator  has  done  in  a  limited  way. 

But  we  must  in  this  case  resort  to  the  wUl  to  see,  whether  the 
testator  has  intimated  an  intention,  that  the  estate  shall  be  kept  re- 
newed. I  am  of  opinion  he  has  done  so.  It  is  impossible  to  con- 
tend, that  he  did  not  mean  the  lease  to  be  kept  fuU :  but 
[*34]  it  is  ^also  impossible  to  suppose,  he  meant  that  contribu- 
tion should  be  made,  which,  I  think,  would  be  the  conse- 
quence, if  he  had  givqn  a  mere  intimation  of  an  intention  to  keep 
the  lease  full :  namely,  that  the  tenant  for  life  should  pay  the  in- 
terest. What  am  I  to  understand  by  the  words  <'  not  exceeding 
500/."  ?  The  testator  could  not  suppose,  that  would  be  sufficient. 
From  the  value  of  the  estates  and  the  fine  paid  upon  the  first  re- 

(1)  Po9t,  vol.  v.  107;  Man  v.  BoMouKj  2  Ves.  &  Bea.  G5;  Raadall  v.  Bus- 
seU,  3  Mer.  190. 
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newal  it  is  clear,  it  could  not  be  sufficient  from  time  to  time  to  pay 
all  the  fines,  that  from  the  casualties,  that  might  happen,  might  be 
necessary.  Therefore  the  only  construction,  I  can  put  upon  the 
will,  is,  that,  wheneyer  any  life  drops,  it  is  competent  to  the  tenant 
to  charge  any  sum  not  exceeding  500/.  for  the  renewal  of  each  life ; 
but  that  under  the  circumstances  the  Defendant  has  no  right  to  call 
upon  the  remainder-man  to  submit  to  a  mortgage  for  that  sum  in 
respect  of  the  fine  paid  by  him  upon  the  last  renewal ;  for  he  ought 
to  have  applied  upon  the  death  of  the  first  life,  if  he  intended  to 
avail  himself  of  that  clause  :  instead  of  that  without  any  consent  he 
put  in  first  the  lives  of  himself  and  his  two  brothers,  and  next  the 
life  of  Hopkins.  He  must  therefore  take  upon  himself  the  whole 
burthen  of  the  1 170/.  he  has  paid :  but  upon  the  true  construction  of 
the  will  I  think,  he  has  a  right  now  to  call  for  a  mortgage ;  but  that 
right  is  limited  to  500/. ;  and  he  cannot  call  for  more  as  a  chaige 
upon  the  estate  than  that  sum ;  of  which  he  must  pay  the  interest. 

The  case  of  Vemey  v.  Fertiey,  which  is  much  relied  upon  to 
fwove,  that  in  all  cases  one  third  of  the  fine  is  the  proportion  to  be 
paid  by  the  tenant  for  life,  when  it  comes  to  be  looked  into,  is  no 
authority  whatever :  for  it  expressly  appears  by  the  order  to  be  by 
the  consent  of  the  tenant  for  life.  It  came  on  in  the  y^ar  1749-50 
upon  the  petition  of  the  Plaintiff*,  the  son,  reciting,  that  the  late 
Master  of  the  Rolls  devised  the  lease  to  his  wife  for  life,  and  after- 
wards to  his  son  in  tail ;  that  one  of  the  lives  was  vacant  and  the 
tenant  for  life  ought  to  c<mtribute  a  proportion ;  and  she  submitted 
to  pay  such  part,  as  the  Court  should  direct.  It  appears,  she  made 
no  objection ;  and  perhaps  her  life  might  be  such  as  to  make  it  a 
reasonable  proportion.  Ii  is  impossible  to  insist  from  that  case,  that 
Lord  Hardwidie  thought,  she  was  compellable  to  pay  that. 

The  consequence  of  my  opinion  is,  that  the  Plaintiff  has  a  right 
to  call  for  a  surrender  and  renewal  of  the  lease ;  and  that 
500/.  *must  be  charged  upon  the  inheritance  of  the       [^35] 
estate:  the  interest  of  that  sum  to  be  paid  by  the  De- 
fendant  for  his  life;  and  the  principal  to  remain  a  chai^. 

In  consequence  of  this  opinion  the  Court  proceeded  to  refer  it  to 
the  Master  to  inquire,  whether  it  was  for  the  benefit  of  the  several 
posons  interested,  that  the  sum  of  1170/.  or  any  other  and  what 
sum  should  be  paid  for  the  fine  and  expenses  attending  the  renewal ; 
and  in  case  more  than  500/.  should  be  necessary,  that  tlie  Defend- 
ant should  declare,  whether  he  was  vnlling,  that  his  estate  in  the 
sBid  leasehold  premises  should  be  chaiged  with  the  interest  of  so 
much  money,  as  it  might  be  necessary  to  bcmrow  beyond  the  500/. ; 
and  if  he  should  consent,  then  that  the  trusts  of  the  new  lease  should 
be  to  secure  the  500/.  already  charged  on  the  premises  and  the  in- 
terest ;  and  next  the  sum,  the  Master  should  find  necessary  to  re- 
new the  lease ;  and,  subject  thereto,  in  trust  for  the  Defendant  for 
life ;  remainder  to  the  Plaintiff  and  bis  heirs  male ;  remainder  to  the 
Defendant  and  his  heirs :  but  in  case  the  Defendant  should  not 
consent,  then  that  the  Plaintiff  should  declare;  whether  he  is  willing 
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to  advance  the  farther  sum  beyond  the  500Z. ;  and  if  he  should  con- 
sent, then  that  the  trusts  should  be  first  to  secure  the  500/.  already 
charged  and  the  interest ;  and  next  the  farther  sum  of  500/.,  to  be 
applied  towards  the  renewal,  and  interest,  and  subject  thereto,  in 
trust  for  the  Defendant  for  life ;  and  after  his  decease  in  trust  to 
raise  for  the  benefit  of  the  Plaintifi*,  his  executors,  &c.  the  farther 
sum,  that  he  should  advance  for  the  renewal,  with  compound  inter- 
est during  the  life  of  the  Defendant ;  and  subject  thereto  in  trust  for 
the  Plaintiff,  his  heirs  and  assigns. 

The  Counsel  for  the  Defendant  being,  dissatisfied  with  this,  as  in 
the  latter  case  it  would  bar  the  Defendant's  reversion,  the  Master  of 
the  Rolls  seemed  inclined,  that  it  should  have  that  effect :  but  said, 
he  would  write  down  the  minutes  himself.  A  few  days  afterwards 
the  following  minutes  were  delivered  out: 

'^  Decree,  that  the  Plaintiff  is  under  the  will  of  the  testator  Charles 
White  in  the  pleadings  mentioned  entitled  to  have  the  sum  of  500/.  and 
no  more  raised  by  mortgage  of  the  leasehold  estate  in  question  for  the 
purpose  of  procuring  an  additional  life  to  the  two  lives  now  in  being, 

and  decree,  that  the  Plaintiff  do  go  before  the  Master  and  de- 
[  *36]       clare,  whether  he  is  willing  to  advance  *.  what  shall  be  found 

necessary  for  that  purpose  beyond  the  sum  of  500/. ;  and  in 
that  case  let  the  Defendant  White  and  all  other  proper  parties  join  in 
surrendering  the  said  lease ;  and  let  a  new  lease  be  taken  in  the  name 
of  two  trustees  to  be  approved  of  by  the  Master ;  and  let  the  trusts 
thereof  be  declared  to  be  in  trust  for  securing  the  sum  of  500/.  and , 
interest  already  charged  on  the  said  lease  of  the  premises ;  and  in 
the  next  place  to  secure  the  farther  sum  of  500/.  and  interest,  to  be 
applied  towards  procuring  a  renewal  of  the  said  lease  ;  and  subject 
to  the  said  several  sums  of  500/.  and  500/.  in  trust  for  the  Defend- 
ant for  life  ;  and  after  his  decease  in  trust  to  raise  for  the  benefit  of 
the  Plaintiff,  his  executors  and  administrators,  such  sum  of  money 
as  shall  be  advanced  by  him  beyond  the  sum  of  500/.  so  to  be  raised  as 
aforesaid  for  the  purpose  of  paying  the  fine  and  expenses  of  such  re- 
newal and  also  such  expenses  of  this  suit  as  shall  be  paid  by  the 
Plaintiff  together  with  interest  for  the  same  during  the  life  of  the 
Defendant  White  after  the  rate  of  4/.  per  cent,  per  annum ;  such  in- 
terest at  the  end  of  every  year  to  be  added  to  the  principal  and  car- 
ry the  like  interest ;  and,  subject  to  the  aforesaid  charges,  in  trust 
for  the  Plaintiff  in  tail  male,  with  remainder  to  the  Defendant  White, 
as  heir  of  the  said  testator,  and  to  his  heirs  and  assigns ;  and  let  the 
Plaintiff  pay  unto  the  Defendant  the  Bishop  of  Gloucester,  and  the 
Defendant  Thomas  Hodgson,  the  mortgagee,  their  costs  of  this  suit 
to  be  taxed  by  the  Master ;  and  reserve  the  consideration  of  the  rest 
of  the  costs,  until  after  the  said  Master  shall  have  made  his  report ; 
and  any  of  the  parties  are  to  be  at  liberty  to  apply  to  the  Court,  as 
there  shall  be  occasion  (1)."         

It  is  BOW  determined,  that  the  rate  of  contributions  by  a  tenant  for  life,  towards 
renewal  fines,  shall  be  in  proportion  to  his  enjoyment ;  not  ob  formerly,  a  fixed 

(1)  See  the  variation  made  in  this  decree  upon  a  re-hearing:  poat^  vol.  v.  554, 
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snin  of  one  third ;  nor  obliging  him  merely  to  keep  down  the  interest  Man  v. 
BadthouKj  2  Vefl.  &  Bea.  79.  So,  the  old  rule,  imposing  upon  the  tenant  for  life 
a  gross  sum,  as  his  share  of  the  burthen  of  existing  incumorances,  is  at  an  end ; 
but  he  takes  subject  to  all  the  interest  due  on  such  incumbrances,  though  it  may 
have  accrued  prior  to  his  estate.    Lord  Penrhfn  v.  HugheSy  6  Ves.  107. 


DICKENSON  t^.  LOCKYER, 
[1798,  July  10, 11, 12.] 

A  eENBaAi.  devisee  in  trust  for  the  testator's  widow  and  children  having  received 
from  the  widow,  who  was  executrix,  on  her  going  abroad  to  recover  part  of  the 
property,  bonds  for  a  debt  from  him  and  his  partners  to  the  estate,  in  settling 
the  afbiis  of  the  partnership  on  the  retirement  of  one  partner,  who  had  notice 
of  the  trust,  delivered  to  him  the  bonds  to  be  cancelled  without  the  privity  of 
the  €atmf8  que  tnut;  continuing  to  make  remittances  on  that  account  from  the 
funds  of^e  new  partnership :  Uie  partner,  who  retired,  is  not  discharged,  (a) 

Bankrupt,  who  had  ootained  his  certificate,  being  possessed  of  leasehold  premises 
as  executor  and  residuary  legatee,  mortgaged  tnem  to  secure  a  debt  of  his  own ; 
and  afterwards  assigned  the  equity  of  redemption  for  valuable  consideration : 
the  deed  reciting,  that  the  assij^ent  was  made  for  die  purpose  of  paying  the 
debts  of  the  testatrix.  The  assifirnee  took  an  assignment  of  the  mortgage.  The 
certificate  being  in  an  action  held  to  have  been  fraudulently  obtained,  the  lease 
was  claimed  by  the  assignees  under  the  bankruptcy:  but  it  was  determined, 
they  had  no  right  against  toe  assignee  for  the  valuable  consideration,  [p.  40,  note.] 

James  Furze  by  his  will  gave  to  his  friend  James  Lockyer  all 
such  estate  and  effects  as  he  should  be  possessed  of  at  the  time  of 
his  death,  both  real  and  personal^  to  hold  to  him,  his  heirs,  execu- 
tors, administrators,  and  assigns,  upon  trust  to  permit  and  suffer 
Herodia  Furze  (the  testator's  wife)  to  receive  and  take  all  interest, 
increase,  benefit  and  advantage,  which  might  arise  therefrom  or 
thereby,  during  her  natural  life,  for  and  towards  the  sup- 
port *  of  herself  and  such  of  his  children,  as  should  be  [  ^7] 
living,  bom  of  the  body  of  his  said  wife  at  the  time  of  his 
decease,  and  of  such  child  or  children,  as  she  might  be  then  preg- 

and  the  decision  upon  the  appeai,  voL  ix.  554 ;  Lard  Manyord  v.  Lord  Cadogan^ 
XTiL485;  xix.635;  2Mer.a 

(a)  This  case  furnishes  an  instance  of  the  application  of  the  doctrine  of  con- 
stractive  fraud,  arising  from  notice.  Purchases  from  executors  of  the  personal 
property  of  their  testator  are  ordinarily  obligatory  and  valid,  notwithstanding  they 
may  be  affected  with  some  peculiar  trusts  or  equities  in  the  hands  of  the  execu- 
tors. For  the  purchaser  cannot  be  presumed  to  know,  that  the  sale  may  not  be 
required,  in  order  to  discharge  the  debts  of  the  testator,  for  which  they  are  le^pdl  v 
bocmd  before  all  other  claims.  1  Story,  £q.  Jur.  §  423,  and  English  cases  cited, 
from  which  it  amwars  that  there  has  been  an  oscillation  in  the  authorities ;  Bayner 
V.  PearsaUy  3  Johns.  Ch.  578.  But,  if  the  purchaser  knows,  that  the  executor  is 
wasting  and  turning  the  testator's  estate  into  money,  the  more  easil)r  to  run  away 
with  it,  or  for  any  ^er  unlawful  purpose,  he  will  be  deemed  pariitepB  crimimsj 
and  his  purchase  will  be  set  aside  as  fraudulent  Ibid.  The  same  doctrine  is 
applied  to  the  cases  of  executors  or  administraton,  coUuding  with  the  debtors  to 
the  estate,  either  to  retain  or  to  waste  the  assets.  Ibid.  §  4S3 ;  Holland  v.  Prior, 
1  Mylne  &  R.  240;  Lancaster  v.  Evort^  4  Beavan,  158. 
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nant  with ;  and  from  and  after  her  decease  he  gave  all  such  his  said 
real  and  personal  estate  unto  and  equally  between  such  his  said  children 
as  tenants  in  common  ;  and  in  case  either  of  his  said  children  should 
attain  the  age  of  twenty-one  years  in  the  life  of  his  wife,  then  and  in 
such  case  he  directed,  that  the  sum  of  100/.  part  of  such  his  estate 
should  be  paid  unto  such  child  or  children,  and  should  be  consider- 
ed as  a  part  of  such  their  share  or  portion  of  his  said  estate ;  and 
in  case  but  one  child  should  live  to  attain  the  age  of  twenty-one, 
then  he  gave  after  the  death  of  his  wife  all  his  estate  and  effects  to 
such  only  child,  his  or  her  heirs,  executors,  administrators,  or  assigns ; 
and  he  appointed  his  said  wife  sole  executrix. 

The  testator  died  in  1778,  leaving  a  son  and  a  daughter.  His 
widow  proved  the  will. 

James  Lockyer  carried  on  business  as  a  timber-merchant  in  part 
nership  with  Isaac  Bence  and  Thomas  Woodward ;  and  the  partner- 
ship being  indebted  to  the  testator  in  the  sum  of  1000/.  before  his 
death  entered  into  a  bond,  dated  the  20th  of  July,  1778,  to  secure 
that  sum  with  interest.  The  partnership  being  &rther  indebted  to 
the  testator  at  the  time  of  his  death  in  the  sum  of  350/.  Bence  and 
Woodward  after  the  testator's  death  executed  to  Lockyer,  as  trustee 
in  the  will,  a  bond,  dated  the  20th  of  January,  1779,  for  that  sum 
with  interest,  in  trust  for  the  several  uses  and  purposes  mentioned  in 
the  will.  This  bond  was  executed  with  the  privity  of  Herodia  Furze ; 
who  was  then  consulting  touching  the  assets  and  effects  of  the  tes- 
tator with  Lockyer,  who  acted  principally  in  the  management  of  the  • 
testator's  affairs.  He  and  his  partners  resided  at  Bristol ;  which 
was  also  the  residence  of  Herodia  Furze.  In  1781  she  went  to  re- 
side at  Savannah  in  North  America,  in  order  to  recover  and  get  in 
some  property  of  her  late  husband  situated  there ;  and  before  her 
departure  she  delivered  the  said  two  bonds  to  Lockyer,  as  part  of 
the  testator's  estate,  to  be  applied  by  him  upon  the  trusts  of  the  will ; 
and  he  executed  a  power  of  attorney  empowering  her  to  collect  in 
the  testator's  estate  in  the  province  of  Georgia.  Before  her  depart- 
ure she  settled  an  account  with  Lockyer,  who  gave  credit  for  the 
interest  due  upon  the  said  bonds.  She  continued  to  reside  in  Geor- 
gia till  her  death  in  1794;  and  during  the  whole  of  that 
[  ♦  38]  time  the  *  concerns  of  the  testator's  estate  and  effects  were 
managed  by  Lockyer  with  her  privity  and  consent. 

By  articles  dated  in  October,  1785,  it  was  agreed,  that  the  part- 
nership should  be  dissolved ;  Lockyer  and  Woodward,  who  were  to 
continue  the  business,  undertaking  to  take  the  stock  and  pay  all  the 
debts ;  and  by  indentures,  dated  the  25th  of  March,  1786,  the  part- 
nership was  dissolved  accordingly.  Upon  that  occasion  the  creditors 
were  convened ;  and  their  accounts  were  adjusted  by  their  consent- 
ing to  take  bonds  of  Lockyer  and  Woodward,  and  giving  up  the 
bonds  and  securities  of  Bence,  Lockyer,  and  Woodward ;  and  Lock- 
yer without  any  communication  with  the  family  of  Furze  delivered 
up  the  said  two  bonds  for  1000/.  and  350/.  to  Bence  to  be  cancelled : 
but  no  new  security  was  taken  for  those  sums.    The  dissolution  was 
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adyertised  on  the  30th  of  May,  1786.  At  that  time  the  partnership 
was  solvent :  and  so  was  Lockyer  in  his  private  capacity.  After  the 
dissolution  the  interest,  as  it  accrued  due  upon  the  two  bonds,  was 
remitted  to  Herodia  Furze  by  Lockyer  out  of  the  funds  of  Lockyer 
and  Woodward  ;  and  in  1789  Lockypr  paid  to  the  order  of  Herodia 
Furze  1002.  for  the  use  of  Anne  Elliot,  the  testator's  daughter,  on 
account  of  the  legacy  directed  by  the  will  to  be  paid  to  the  children 
attaining  the  age  of  twenty-one.  In  1793  Lockyer  and  Woodward 
became  bankrupts.  The  principal  cause  of  the  failure  was,  that 
Lockyer  had  engaged  to  a  considerable  extent  in  buildings  near  Bris- 
tol ;  and  upon  the  war  breaking  out  could  not  complete  his  engage- 
ments. 

The  bill  was  filed  by  the  administrator  de  bonis  rum  of  the  testator, 
and  James  Furze,  the  testator's  son,  and  Anne  Elliot,  his  daughter, 
with  her  husband.  The  bill  prayed,  that  an  account  might  be  taken 
of  what  was  due  upon  the  two  bonds  for  1000/.  and  350/. ;  and  that 
Bence  might  pay  what  should  be  found  due. 

The  Defendant  Bence  by  his  answer  said,  that  in  case  the  said 
two  bonds  had  not  been  delivered  up  to  him,  he  should  have  retained 
out  of  the  partnership  effects  a  sum  of  money  equivalent  to  answer 
the  said  debts,  and  would  have  secured  the  same  for  the  benefit  of 
the  children :  but  well  knowing,  that  Lockyer  was  the  devisee  and 
trustee  of  the  testator's  effects,  that  Herodia  Furze  and  all  her  chil- 
dren were  in  Savannah,  and  that  Lockyer  had  always  acted  as  the 
agent  of  Herodia  Furze,  as  well  during  her  stay  in  England  as  dur- 
ing her  absence,  and  finding  Lockyer  in  possession  of 
•  the  bonds,  he  conceived,  and  insists,  that  Lockyer  was  the  [*  39] 
only  person,  to  whom  the  said  principal  moneys  could  be  le- 
gally accounted  for  and  paid ;  as  the  Defendant  is  advised,  that  Lock- 
yer was  in  Equity  entitled  under  the  will  to  receive  all  the  testator's 
moneys  after  payment  of  his  debts,  funeral  expenses  and  legacies  ; 
and  that  the  deUvery  of  the  said  bonds  by  Herodia  Furze, to  him 
amounted  in  law  to  an  assignment  of  her  interest  therein ;  and  that 
this  Defendant  having  notice  thereof  could  not  retain  the  money  or 
have  paid  it  to  any  other  person. 

The  Defendant  Bence  died  pending  the  suit.  It  was  revived  against 
his  executors. 

Attorney  General  [Sir  John  Scotty]  Mr.  Lloyd^  and  Mr.  Pembertony 
for  the  Plaintifis.  Having  mentioned  Scott  v.  7^/er,  2  Bro.  C.  C. 
432,  and  Andrew  v.  Wrtghy,  4  Bro.  C.  C.  125,  ^which  refer  to  most 
of  the  cases  upon  the  genend  rule,  that,  unless  mere  is  collusion,  a 
purchaser  from  an  executor  is  discharged,)  and  having  observed, 
that  Nugent  v.  CUfford,  1  Atk.  463,  where  an  assignment  of  the  tes- 
tator's mortgage  term  by  the  executor  in  satisfaction  of  his  own  debt 
was  established,  is  not  a  case  of  much  authority,  the  Lord  Chancellor 
said,  he  could  not  conceive,  what  could  be  the  defence. 

Solicitor  General  [Sir  John  Mitford],  Mr.  Granty  and  Mr.  Romr 
iUy,  for  the  Executors  of  Bence.  Humble  v.  BiU,  2  Vem.  444,  was 
reversed  in  the  House  of  Lords,  1  Bro.  P.  C.  71 :  but  a  number  of 
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circumstances  appeared  in  the  House  of  Lords.  It  was  an  appeal 
not  only  from  that  decree  but  others  ;  and  probably  upon  a  new 
state  of  circumstances.  A  fraudulent  decree  had  been  obtained  in 
1682.  Upon  aU  the  principles,  upon  which  the  pendency  of  a  suit 
is  considered  as  notice  to  every  one,  it  was  impossible  for  the  Court 
not  to  say,  the  party  took  thb  assignment  from  the  executor  with 
notice,  that  he  was  contradicting  the  order.  That  case  therefore 
proceeds  upon  such  very  particular  circumstances,  that  it  does  not 
affect  the  general  rule,  except  from  the  first  impression  of  the  Court. 
That  was  the  case  of  a  specific  bequest ;  which  is  stronger  than  a  gen- 
eral bequest.  Crane  v.  Drake,  2  Vern.  616.  From  Lord  Hardwicke's 
observations  on  that  case  in  Nugent  v.  Gf^ord  it  seems,  the  purchaser 
knew,  the  transaction  was  to  have  the  operation  of  defeating  the  cred- 
itors. In  Ewer  v.  Corbet,  2  P.  Will.  148,  no  particular  no- 
tice appears.  A  term  was  specifically  given  ;  which  *  ought  '[*  40] 
to  have  remained  in  the  situation,  in  which  it  was,  unless  it 
was  requited  for  debts.  There  is  an  essential  difference  between  a 
specific  disposition  of  a  term  for  years  and  a  disposition  of  a  residue 
of  personal  estate.  Burting  v.  Stonard,  2  P.  Will.  150,  is  upon  the 
same  point.  Nugent  v.  Gifford,  is  often  referred  to  by  Lord  Hard- 
wicke.  I  cannot  conceive,  why  it  is  not  of  authority.  Among  Sir 
Thomas  SewelPs  papers  there  is  a  very  full  note  of  what  fell  from  Lord 
Hardwicke.  That  case  was  relied  upon  by  the  Master  of  the  Rolls 
in  Andrew  v.  Wrigley.  In  Mead  v.  Lord  Orrery,  3  Atk.  235,  Lord 
Hardwicke  says,  that  upon  searching  the  Register's  Book  it  appeared, 
that  there  was  notice  in  Crane  v.  Drake.  Nugent  v.  Gifford  is  there 
also  mentioned  with  approbation  ;  and  in  Taner  v.  Ivie,  2  Ves.  466 
there  is  a  general  reference  to  it.  It  was  also  relied  on  in  Langley 
V.  Lord  Oxford  (1)  and  in  Bedford  v.  Woodham  in  the  Court  of 
Exchequer  (2).     Andrew  v.  Wrigley  is  essentially  different  from 


(1)  Reported  Amb.  17. 


The  Reporter  has  been  fkvored  with  the  following  Note  by  one  of  the 
Counsel  in  the  cause. 

In  the  ExcHEquER.    Bedford  v.  Woodhan  and  WyaH,  27th  Feb.  1790. 

This  was  a  bill  of  interpleader ;  and  the  facts  of  the  case  were  these : 

In  July,  1777,  a  commission  of  banluruptcy  issued  against  Francis  Calx ;  and 
he  was  found  a  bankrupt ;  and  afterwards  obtained  his  certificate :  but  it  appeared 
in  an  action,  which  was  ailerwards  brought  against  tlie  bankrupt,  that  the  certifi- 
cate was  fraudulently  obtained. 

In  October,  1778,  Anne  Bontine  being  possessed  of  a  lease  of  certain  premises 
for  forty-two  years  died ;  having  made  her  will ;  by  which,  after  giving  some  lega- 
cies, but  not  specifically  disposing  of  the  lease,  she  gave  all  the  residue  of  her 
personal  estate  to  the  bankrupt,  and  appointed  him  executor. 

The  bankrupt  proved  the  ^nll ;  and  in  January,  1779,  being  indebted  to  Abel 
Jenkins  in  a  sum  of  200^  mortgaged  the  lease  to  him  as  a  security  for  payment 
of  the  debt. 

On  the  27th  of  September  1785,  the  bankrupt  assigned  the  equity  of  redemption 
of  the  lease  to  the  defendant  Mary  Woodham  in  consideration  of  400L  pud  to 
him ;  and  the  deed  recited,  tliat  the  debts  of  the  testatrix  Bontine  were  unpaid ; 
and  that  this  assignment  was  made  for  the  purpose  of  paying  those  debts. 

On  the  20th  of  September  1787,  tlie  defendant  Woodham  paid  Jenkins  his 
mortgaore  debt ;  and  took  an  assignment  of  the  term  from  him. 

The  Plaintifi*,  who  was  occupier  of  the  premises,  paid  the  rent  to  Woodham  till 

VOL.  IV.  3* 
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these  cases.  The  Master  of  the  Rolls  took  great  pains  in  that  case : 
and  stated  what  appears  in  the  Register's  Book  with  regard  to  iVt^- 
gent  V.  CHffard.  The  principle  upon  these  cases  is,  that  unless 
there  is  somethiiig  improper  in  the  conduct  of  the  party,  the  trans- 
action cannot  be  impeached. 

In  this  case  Lockyer  acted  throughout  as  agent  of  Mrs.  Furze. 
After  the  debts  were  paid,  the  residue  was  properly  to  be  in  the 
hands  of  Lockyer.  There  was  no  fraud  in  the  transaction*  It  is  im- 
posable  to  impute  any  thing  to  Bence  but  want  of  sufficient  caution. 
Lockyer  from  the  dissolution  of  the  partnership  down  to  1792  pro* 
ceeded  in  remitting  to  Mrs.  Furze  the  interest  upon  these 
sums  of  10002.  and  350/.,  as  sums,  with  which  he  *charg-  [*42] 
ed  himself  upon  the  ground  of  the  transaction  between 

JanttBiy,  1789 ;  when  he  filed  his  bill  of  interpleader  agrainst  Woodham  and 
against  Wyatt,  who  was  the  surviving  assignee  of  thebanlmipt ;  stating,  that  the 
IkfendantB  respectively  claimed  this  lease ;  and  the  Defendants  by  theur  answers 
both  claimed  to  be  entitled  to  it 

Mr.  SprangeTy  for  Defendant  Wyatt  contended,  that  Calx  bein^  in  the  situa- 
tion  of  an  uncertificated  bankrupt,  and  this  lease  being  property,  which  he  became 
beneficially  entitled  to  subsequent  to  his  bankruptcy,  his  assignees  were  entitied 
to  it  to  distribute  among  his  creditors.  He  admitted,  that  ir  the  bankrupt  took 
the  lease  as  executor  merely,  the  assignee  under  the  commission  would  mive  no 
title  to  it :  but  he  contended,  that  he  took  it  in  this  case  as  residuarv  legatee : 
that  he  had  acted  upon  it,  not  as  executor,  but  as  the  person  beneficially  entitied 
to  it;  for  he  had  mortgaged  it  to  Jenkins  to  satisfy  a  debt  of  his  own;  and  though 
the  assignment  of  the  equity  of  redemption  to  Woodham  might  be  made  as  exec- 
utor, and  to  pay  the  testatrix's  debts,  yet  the  defendant  Woodham  claiming  the 
legal  estate  through  Jenkins,  if  the  assignment  to  Jenkins  was  bad  the  Defend- 
ant's claim  must  be  bad. 

Mr.  BwrUm  and  Mr.  BomUhtj  for  defendant  Woodham  insisted,  that  the  asngn- 
ees  bad  no  titie  to  the  leasehold  premises ;  that  it  was  clear,  that  the  legal  estate 
in  the  lease  was  not  vested  in  the  assignees ;  it  would  not  have  vested  in  them,  if 
the  testatrix  had  died  before  the  bankruptcy ;  and  therefore  could  not  have  vested 
in  them,  when  it  came  to  the  bankrupt  after  bankruptcy. 

No  efi^cti,  which  a  bankxuDt  holds  in  auiar  droit  vest  in  his  assignee.  -  In  3 
Biffr.  1369,  it  is  laid  down  by  Lord  Mansfield,  that  if  an  executor  becomes  bank- 
rupt, the  Commissioners  cannot  seize  the  specific  effects  of  the  testator;  not  even 
money,  which  can  be  specifically  distinguished,  and  ascertained  to  belong  to  the 
testator.  The  only  titie  therefore  of  the  as^gnee  must  be  an  equitable  titie,  and 
the  bankrupt  must  be  considered  as  a  trustee  for  the  creditors  of  the  testator,  till 
their  debts  are  paid,  and  then  as  a  trustee  for  his  own  assignees.  The  situation 
of  the  assignee  therefore  must  be  the  same  as  that  of  a  residuary  legatee ;  and 
there  is  no  doubt  that  a  residuary  legatee  will  be  bound  b^  assijgnments  of 
the  testator's  property  made  by  the  executor  for  valuable  consideration  in  every 
case  but  where  theve  is  collusion :  Ewer  v.  QnMj  2  P.  Will  148,  and  even 
though  the  executor  made  ai^  assignment  of  the  testator's  efifects  to  satisfy  a  debt 
of  h»  own,  still  neither  the  residuarv  legatee  nor  creditors  of  the  testator  could 
follow  the  property  in  the  hands  of  "me  purchaser,  as  was  held  in  Mtgent  v.  Gif" 
ford,  1  Atk.  4d3,  and  Lord  Hardwicke  tiiere  said,  that  it  was  objected,  that  it  was 
a  dewuUmi ;  because  the  consideration  was  a  debt  of  the  executor's  own ;  but 
that  there  was  no  difference  between  that  and  money  paid  down;  provided  it  were 
down  bona  fdt :  a  sum  of  money  bona  fdt  due  being  as  good  and  valuable  a 
consideration  as  any. 

Etkk,  Chief  Baron,  said,  that  these  cases  were  directiy  in  point ;  and  that  there 
was  no  pretence  to  sav,  that  the  assurnee  under  the  commission  had  any  titie  to 
this  lease,  which  had  been  assigned  for  valuable  consideration. 

HoTHAM  and  Perryn,  Barons  of  the  same  opinion. 

Thomson,  Baion,  absent 
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himself  and  his  partners.  In  1789,  the  Plaintiff  Mrs.  EUiot  having 
attained  twenty-one,  he  paid  her  1002.  under  the  directions  of  the 
will.  There  was  no  other  fund  for  payment  of  that  sum  unless 
the  capital  of  this  fund.  That  was  notice,  that  Lookyer  was  receiv- 
ing and  paying  the  testator's  estate.  Some  attempt  is  made  to  sup- 
port this  demand  against  the  estate  of  Bence  fran  what  passed  in 
1781,  when  Mrs.  Furze  deposited  the  bonds  with  Lockyer ;  but  that 
imports  the  contrary ;  for  it  was  not  necessary  for  the  purpose  <tf  re- 
ceiving the  interest.  The  evidence  shows,  Lockyer  had  foil  author- 
ity upon  the  subject  It  is  admitted,  that  payment  to  Lockyer 
would  have  been  good,  if  in  money ;  and  that  he  having  the  man- 
agement of  the  property  might  have  given  a  sufficient  discharge. 
The  cases  alluded  to  of  sales  by  executors,  where  it  is  not  necessary 
to  sell  for  the  purposes  of  the  will,  do  not  apply  to  the  case  of  a  debt- 
or ;  for  he  has  nothing  to  do  but  to  pay  his  debt  to  a  person  having 
proper  authority  to  receive  it.  He  has  nothing  to  do  with  the  ap- 
plication. Is  there  any  difference  between  actual  payment  and  a  set- 
tlement in  account  ?  In  Baldtoin  v.  BiUingshyf  2  Vern.  539,  which 
arose  upon  a  settlement  of  accounts,  the  obligor  was  held  chaigeable 
only  upon  the  ground,  that  the  trustee  had  not  the  bond  in  his  pos- 
session ;  being  evidence,  that  the  trustee  was  not  intended  to  have 
the  power  of  receiving  the  money.  Mrs.  Furze  had  intrusted  Lock- 
yer with  the  possession  of  the  bond ;  and  she  must  have  conceived, 
that  he  had  authority  to  receive  the  money ;  for  it  is  proved,  that 
with  her  consent  he  p^id  the  1002.  upon  Mrs.  Elliot's  coming  of  age. 
He  received  it,  and  passed  it  in  account,  in  consequence  of  the  gen- 
eral authority,  he  had  by  possession  of  the  bonds.  Bence  there- 
fore having  acted  fairly  ought  not  to  be  called  upon  to  pay  this  a 
second  time. 

Lord  Chancellor  [Loughborough].  It  is  not  necessary  for  me 
in  this  cause  to  consider,  how  £gu'  persons,  who  are  dealing  with  an 
executor,  who  has  the  legal  property  and  a  title  to  administer  all  the 
effects,  shall  be  liable  in  this  Court  in  respect  of  any  transaction,  either 
for  payment  of  a  debt  without  being  called  upon,  or  a  purchase  for  val- 
uable consideration,  with  a  person  standing  in  all  these  rights,  and 
perfectly  protected  at  law  (1).  I  should  not  have  much  reluctance, 
as  a  general  rule,  to  hold,  that,  unless  fraud  is  imputed  to  them,  they 
'are  safe  in  this  Court :  especially  if  they  stand  in  the  situ- 
[*  43]  ation  of*  purchasers  for  valuable  consideration  ;  and  if  they 
stand  in  the  situation  of  debtors,  who  voluntarily  paid 
their  debts  to  the  executor,  a  pretty  strong  case  would  be  necessary 
to  make  them  liable  to  pay  it  over  again ;  being  paid  in  a  legal 
course  and  to  a  person  having  a  right  to  call  upon  them.  The 
executor  has  the  whole  legal  property ;  and  he  is  bound  to  pay 
the  debts  ;  therefore  his  conversion  of  the  assets  cannot  be  quarrelled 
with.  It  may  be  necessary :  it  may  be  fraudulent :  but  unless  it  is 
fraudulent,  and  that  appears,  this  Court  will  not  interfere.     Nugent 

(1  Postf  M^Ltod  V.  Drummond,  vol.  »v.  353;  xviL  153;  and  the  note,  awtty  v. 
p.  213. 
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▼.  Crijfard  was  the  case  of  an  ezecator.  I  should  not  at  all  disagree 
with  the  case  of  an  executor :  but  what  was  Lockyer's  situation  ? 
What  was  his  legal  power  ?  He  was  no  executor :  lie  is  devisee 
nominally,  it  is  true,  of  all  the  effects*  The  widow  is  the  executrix. 
He  is  devisee  ;  but  in  trust  to  hold  the  effects,  when  liquidated,  (the 
whole  administration  being  confided  to  the  widow,)  and  to  pay  to 
the  widow  for  life  and  afterwards  to  the  children ;  with  power  to 
advance  to  each  of  the  children,  that  should  attain  the  age  of  twen- 
ty-one in  the  life  of  their  mother,  the  sum  of  100/.  He  only  stands 
in  the  character  of  a  trustee.  The  executrix  goes  abroad,  it  is  ad- 
mitted, to  recover  part  of  the  effects  situated  at  Savannah.  The  two 
bonds  were  left,  and  very  properly  left,  in  the  hands  of  Lockyer  in 
England.  There  could  be  no  use  in  carrying  them  to  America. 
The  money  due  upon  them  might  be  paid.  If  they  were  paid,  hav- 
ing the  money  in  his  possession  he  would  be  bound  by  the  trust. 
He  might  be  an  unfaithful  trustee  :  but  the  confidence  placed  in 
him  by  the  testator  was  a  good  reason  for  the  executrix  to  trust  him, 
while  she  was  abroad. 

Then  what  is  the  transaction  ?  Bence  had  notice  of  the  trust ;  for 
he  and  Woodward,  when  they  settled  the  simple-contract  debts  of 
the  partnership,  settled  the  debt  of  350/.  due  to  the  testator.  The 
mode,  they  took,  which  was  not  the  best,  was  by  giving  their  bond  to 
Lockyer.  They  could  not  give  it  to  him  upon  any  other  ground 
than  that  he  was  a  trustee  for  the  family  of  Furze.  That  fixes  them 
with  the  notice  of  the  trust.  Then  without  the  authority  of  the  ex- 
ecutrix, without  the  least  tittle  of  communication  with  her,  as  far  as 
appears  without  her  knowledge,  they  enter  into  this  agreement. 
The  only  circumstance,  from  which  that  authority  is  inferred,  is, 
that  the  business  of  the  1000/.  and  350/.  was  transacted  by  Lock- 
yer as  his  own  afiair ;  but  so  that  she  received  the  remittance,  it  was 
the  same  to  her,  whether  she  received  it  from  the  one  partner  or  the 
others.  The  payment  and  remittance  to  her  from  time  to 
*  time  upon  that  account  could  not  give  her  any  idea  of  [*  44] 
the  transaction,  that  took  place  between  them.  The  effect 
of  the  agreement,  they  then  entered  into,  was  nothing  more  than  that 
upon  the  good  opinion,  which  on  very  reasonable  ^unds  they  en- 
tertained of  Lockyer's  substance,  the  security  of  the  old  partnership 
was  exchanged  for  that  of  Lockyer  and  Woodward.  Bence  did  not 
take  a  bond  of  indemnity :  but  another  method  was  adopted.  They 
took  the  seal  off  the  bond :  but  that  is  not  payment.  Then  what  is 
the  consideration  ?  There  is  no  consideration  quoad  the  estate  of 
Furze ;  but  it  is  a  personal  consideration  to  the  trustee ;  leaving 
more  of  the  stock  in  the  hands  of  the  partnership,  than  Bence  would 
have  thought  prudent,  if  he  had  seen  the  possibility  of  being  again 
called  upon  for  this  debt  as  well  as  the  others,  which  he  took  better 
care  to  have  secured  by  getting  the  bonds  delivered  up  upon  taking 
new  bonds  from  the  two.  This  would  not  do  as  payment  at  law. 
Bence  being  jointly  bound  with  Lockyer  and  Woodward  agrees 
with  them,  that  they  shall  pay  this  debt,  and  relieves  himself :  and 
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upon  that  consideration  he  gives  them  his  share  of  the  fand,  with 
which  this  debt  was  to  be  paid.  That  can  never  be  made  a  pay- 
ment The  question  in  this  Court  is,  whether  the  trustee  of  a 
bond  can  without  the  cettuy  que  truit  release  the  obligor.  This  is  a 
very  particular  case  ;  for  he  is  debtor  with  the  two  others.  They 
cannot  by  management  amongst  themselves  destroy  that  security. 
There  was  no  real  payment  of  money  into  the  hands  of  Lockyer, 
as  money  belonging  to  the  estate  of  Furze,  to  be  laid  out  according 
to  the  will.  Three  co-obligors  in  a  bond  by  a  transaction  between 
themselves  agree,  that  one  shall  be  discharged,  and  the  whole  secu- 
rity rest  upon  the  two  without  the  privity  of  the  executor.  To  go  a 
step  farther  ;  take  the  situation  of  Lockyer  by  the  will  merely  as 
trustee :  if  payment  is  made  to  a  trustee,  and  there  is  very  slight 
evidence  of  assent  by  the  executor,  I  should  hold  it  a  good  payment 
to  the  person  intrusted  to  lay  out  the  money :  but  this  is  not  receiv- 
ing the  money,  but  agreeing  to  lessen  the  security  ;  and  letting  the 
money  be  employed  in  the  trade ;  there  being  a  broader  and  much 
better  security,  upon  which  it  rested  before.  It  is  very  near  the  case 
of  Crane  v.  Drake.  I  do  not  impute  to  them  any  idea,  that  any 
harm  would  come  of  it.  The  evidence  very  clearly  explains  the 
mistake  of  Bence ;  fcH*  Lockyer  appears  to  have  taken  the  whole, 
upon  himself;  which  as,  between  the  obligore,  he  might  very  well 
do ;  but  no  act  of  his  can  affect  those  claiming  under 
[*45]  Furze  ;  for  Lockyer  was  *the  prop^  hand  to  pay.  Then 
settling  the  new  partnership  they  give  ccmfidence  to  him. 

It  is  not  necessary  to  inquire,  what  would  have  been  the  case,  if 
actual  payment  had  been  made,  and  the  money  was  in  the  hands 
of  Lockyer.  It  would  have  depended  a  good  deal  upon  the  au- 
thority given  by  the  executrix  to  him  to  act.  If  the  two  others  had 
actually  paid  their  shares  of  the  bond  into  the  hands  of  Lockyer, 
perhaps  with  all  the  evidence  of  the  confidence  reposed  in  Lockyer 
and  his  being  trustee  in  the  wiU,  it  would  be  very  difficult  for  the 
Court  to  make  them  answerable :  but  what  they  have  done  is  noth- 
ing like  that.  By  the  agreement  with  him  they  have  reduced  the 
security  of  the  trust  from  the  bond  of  the  three  to  the  personal 
security  of  the  two.  All  the  consideration  was  personal  to  Bence 
and  Lockyer ;  not  in  the  least  affecting  the  estate. 

Therefore  the  representative  of  Bence  must  account.  Let  an 
account  be  taken  of  what  is  due  upon  the  two  bonds :  the  Plaintiffs 
to  be  at  liberty  to  prove  the  debt  under  the  commission. 

I  will  not  give  costs.  It  is  a  very  hard  case.  They  all  meant 
well ;  and  if  he  had  asked  for  an  authority,  I  have  no  doubt  he 
would  have  had  it  (1).  

No  cme  becomes  party  to  a  breach  of  trust  merely  by  baying,  or  receiving  as  a 
pledge  for  money  advanced  to  an  executor  at  the  time,  any  port  of  a  testator's 
personal  estate ;  the  disposition  of  assets  being,  prima  faciei  consistent  with  the 
duty  of  an  executor.  Keane  v.  Roberts,  4  Mad.  357 ;  Mead  v.  Lord  Orrery,  3  Atk. 
239.    It  is  only  on  the  ground  of  implied  fiaud,  that  such  a  purchase,  or  pledge, 

(1)  ExparU  Kendall,  post,  vol.  xvii.  514 ;  Devaynea  v.  MbU,  I  Mer.  530. 
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can  be  held  void  in  Equity.  M^Leodv.  Dmmmond,  14  Vee.  960;  S.  C.  17  Yes. 
155;  MtgerU  y.  Giffhrdj  2  Yes.  Sen.  269.  Any  sort  of  fraudulent  concert  with 
an  executor,  will,  however,  involve  the  purchaser,  or  pawnee,  and  convert  him 
IjitD  a  tnutee,  liable  for  the  full  value.  Sfcotf  v.  Tyler,  2  Dick.  725 ;  HUl  v.  Simp- 
Mi,  7  Ye&  166, 169;  Mtdr  v.  Skaw^  1  Sch.  &  Led  262.  And  the  strongest  sus- 
piciaii  will  arise,  when  the  alienee,  knowing,  at  the  time,  that  debts  of  the  testator 
remain  unpaid,  receives  a  transfer  of  the  property  in  discharge  of  a  debt  previously 
dae  u>  him  from  the  executor  on  his  own  account  Crane  v.  Drake,  2  Yem.  616 ; 
Aidnw  V.  H^rigletfy  4  Br.  137;  Tmfhr  v.  Hawkina,  8  Yes.  213,  (the  note  to  which 
see,^);  IFoftaw  v.  Chuk^  2  Sim.  &  Stii.  205. 


MELLISH  V.  MELLISH. 

[Rolls.— 1798,  July  12.] 

A  will  cannot  be  varied  upon  the  ground  of  mistake ;  unless  the  alleged  mistake 
is  clearly  inconsistent  with  the  intention  upon  the  whole  will,  (a) 

Samuel  Mellish  by  his  will,  dated  the  5th  of  June,  1777,  dis- 
posed thus : 

''  I  give  and  bequeath  unto  my  natural  daughter,  whom  I  had  by 
Mary  Ross,  the  sum  of  3000/.  3  per  cent,  government  securities^ 
payrf)le  upon  her  attaining  her  age  of  twenty-one  years  or  day  of 
marriage  ;  and  in  case  of  her  death  before  that  time  I  direct,  that 
the  said  legacy  shall  be  considered  as  part  of  the  residue  of  my 
estate  hereinafter  disposed  of:  " 

The  testator  then  gave  to  his  housekeeper  Mary  Whitaker  the 
sum  of  200/.  and  the  use  of  all  his  household  goods,  plate,  linen, 
and  furniture,  and  an  annuity  of  100/.  for  her  life ;  and  he  gave 
to  his  nephew  Peter  Mellish  1000/.  for  his  trouble  in 
executing  •his  will,  and  an  annuity  of  100/.  for  his  life  ;  [*46] 
and  he  directed,  that  stock  should  be  purchased,  sufficient 

(a)  Conits  of  Equity  have  Jurisdiction  to  correct  mistakes  in  wills,  when  they 
areqipaient  upon  the  fiice  or  the  will,  or  may  be  made  out  by  a  due  construction 
of  ita  terms ;  for  the  intention  will  prevail  over  the  words.  1  Story,  Eq.  Juris. 
U79)  and  English  cases  cited.  But  the  mistake,  in  order  to  lead  to  relief,  must 
be  a  clear  miS;ake,  or  a  clear  omission,  demonstrable  from  the  structure  and  scope 
of  the  will.  Ibid.  §  180.  Thus,  if  there  is  a  mistake  in  the  computation  of  a 
le^T,  it  will  be  rectified.  Ibid.  GiU»  v.  QUtty  1  Keen,  693.  So,  if  there  is  a 
mistue  in  the  name  or  description  or  number  of  the  legatees  intended  to  take,  or  the 
property  intended  to  be  bequeathed.  Ibid.  See,  ante,  note  (a)  Standen  v.  Standen, 
2  V.  589.  Bat  if  the  mistake  is  left  doubtftil.  Equity  will  not  interfere.  Ibid. 
i  181.  And  flo,  if  the  words  of  the  bequest  are  plain,  evidence  of  a  difierent  in- 
tention is  inadmissible  to  establish  a  mistake.  Neither  will  Equity  rectify  a  mis- 
take, if  it  does  not  appear  what  the  testator  would  have  done  in  the  case,  if  there 
had  been  no  mistake.  Ibid.  See  also  2  Williams,  Exec.  795.  Not  only  in  cases  of 
de?i8es  of  real  estate,  but  also  of  wills  of  personal  property.  Courts  of  Construction 
cannot,  in  their  interpretation  of  the  intention  of  tbe  testator,  pay  the  least  regard 
to  any  variance  between  the  will  as  it  stands,  and  the  instructions  given  for  pre- 
paring it  Ibid.  ATewburgh  v.  ^ewbiargJi,  5  Mad.  364 ;  Potoell  v.  Jmnchett,  Madd. 
&  Geld.  2ia  See  also  PouxU  v.  Btddle,  2  Dall.  70 ;  Sargent  v.  Towne,  10  Mass. 
303;  Jadtmm  v.  SOI,  11  Johns.  219;  Ihny  v.  Abrry,  2  Dessiaus.  115. 
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to  answer  the  said  annuities ;  and  that  upon  the  respective  deaths 
of  the  annuitants  the  said  stocks  and  the  said  furniture  and  effects 
should  be  considered  as  part  of  the  residue  of  his  estate  and  effects ; 
and  he^  directed  all  his  real  estate,  goods  and  chattels,  to  be  sold, 
and  that  the  money  arising  from  the  nle  should  be  invested  in  gov- 
ernment securities ;  and  the  whole  so  invested,  subject  to  the  two 
said  annuities,  and  all  other  the  rest,  residue,  and  remainder,  of  his 
estate  and  effects,  whatsoever  and  wheresoever,  and  of  what  nature, 
kind  or  quaUty,  the  same  should  be,  <<  I  give  and  bequeath  the  same 
unto  and  among  my  natural  children,  Mary,  Samuel,  Thomas, 
Fanny  and  Charlotte,  whom  I  have  had  by  my  said  housekeeper 
Mary  Whitaker,  equally  to  be  divided  between  them*  share  and. 
share  alike  as  and  when  the  said  sons  shall  respectively  attain  the 
age  of  twenty-one  years  or  days  of  marriage :  provided  always,  and 
I  do  hereby  direct  that  in  case  of  the  death  of  any  of  them  the 
said  Ann,  Mary,  Fanny  and  Charlotte,  before  their  respective  ages 
of  twenty-one  years  or  days  of  marriage,  or  of  the  said  Samuel  or 
Thomas  before  the  age  of  twenty-one  years  without  a  child  or 
children  then  surviving,  who  shall  attain  the  age  of  twenty-one 
years,  then  and  in  such  case  I  give  and  bequeath  the  part,  share  or 
shares,  of  him,  her  or  them,  so  dying  unto  the  survivors  of  them  share 
and  share  alike,  to  be  divided  among  them  at  the  time  appointed  for 
the  division  of  their  original  shares :  but  in  case  all  my  said  children 
but  one,  shall  happen  to  die  and  the  sons  without  issue  as  aforesaid 
without  such  attainment  as  aforesaid,  then  I  give,  devise,  and  be- 
queath, the  whole  residue  of  my  estate  and  effects  unto  such  only 
surviving  child  :  "  Provided,  that  in  case  either  of  his  said  sons 
dying  before  twenty-one  shall  leave  a  child  or  children,  who  shall 
attain  that  age,  he  gave  such  child  or  children  their  father's  share 
and  interest  in  the  said  residue,  equally,  share  and  share  alike: 
<^  provided  farther,  and  my  mind  and  will  is,  that  in  case  any  of  my 
said  natural  daughters  shall  happen  to  marry,  before  they  attain  their 
ages  of  twenty-one  years  without  the  license  and  consent  of  my  ex- 
ecutors in  writing  for  that  purpose  first  had  and  obtained,  then  and 
in  such^case  I  direct,  that  my  executors  shall  stand  possessed  of  one 
moiety  of  her  portion  or  fortune,  and  the  interest,  that  she  shall  be 

entitled  to  by  virtue  of  this  my  will,  in  trust  to  pay  the  inter- 
[*  47]       est,  dividends,  and  profits,  *  thereof  unto  my  daughter  during 

her  coverture"  for  her  separate  use ;  "  and  from  and  after 
the  decease  of  her  husband,  and  she  having  obtained  the  age  of 
twenty-ope  years,  in  trust  to  pay  and  transfer  to  such  daughter  the 
said  moiety  so  to  be  held  by  them  in  trust  as  aforesaid :  Provided 
always,  that  in  case  such  daughter  shall  depart  this  life  in  the  life- 
time of  such  husband,  having  one  or  more  child  or  children,"  who 
shall  attain  the  age  of  twenty-one,  the  trustees  shall  stand  pos- 
sessed thereof  in  trust  for  such  child  or  children  in  equal  shares 
and  proportions:  but  in  case  she  shall  depart  this  life  without 
any  child  or  children,  who  shall  attain  twenty-one  in  the  life-time 
of  such  husband,  then  the  said  moiety  shall  sink  into  the  residue 
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before  disposed  of*  He  appmnted  Mary  Whitaker  sole  guardian 
<<  of  my  said  children  by  her : "  directing,  that  they  should  remain 
under  her  care  and  tuition,  ^until  the  sons  should  attain  twenty-one 
respectively,  and  the  daughters  twenty-one  or  marriage;  bo  as  she 
should  continue  sole  and  unmarried ;  and  he  appointed  Mary 
Whitaker  and  Peter  Mellish  executors  ;  empowering  them  to  apply 
so  much  of  the  interest,  dividends,  produce  and  profits,  of  his  said 
estate  and  effects  in  the  maintenance  and  education  "  of  my  said 
children,"  as  they  should  think  proper  and  'suitable  to  their  respec* 
live  ages,  also  in  putting  out  <<  my  said  sons ''  apprentices :  the  sur- 
plus of  the  said  interest,  6lc.  to  be  laid  out  and  considered  as  part 
of  the  residue :  Provided  always,  that  in  case  Mary  Whitaker  should 
marry,  it  was  his  express  wiU  and  mind,  that  she  should  no  longer 
interfere  with  the  maintenance  and  education  <<  of  my  said  children 
or  in  the  trusts  hereby  created  "  or  otherwise  in  the  execution  of 
the  will ;  and  in  that  case  he  appointed  Peter  Mellish  sole  guardian 
<<  of  my  said  children  for  the  time  aforesaid  and  executor  of  my  wilL" 

By  a  codicil  dated  the  17th  of  December,  1781,  reciting,  that  he 
had  two  natural  children,  by  Mary  Whitaker  since  the  date  of  his 
will,  namely,  Esther  and  Harriet,  which,  it  was  his  intention,  should 
be  equally  provided  for  with  his  other  natural  children  by  her  in  the 
nid  will  named,  as  well  as  aU  such  other  children  as  he  might  have 
by  her,  or  wherewith  she  should  be  encient  and  bear  within  nine 
months  after  his  decease,  he  directed,  that  '<  the  said  children  now 
bom  <Hr  hereafter  to  be  born  shall  have  an  equal  share  and  propor- 
tion of  my  estate  and  effects  with  my  said  other  children  named 
in  the  s^d  will  by  the  said  Mary  Whitaker,  and  to  be 
*  entitled  to  the  benefit  of  survivorship  and  under  the  same  [^  48] 
limitations  and  directions,  and  in  general  in  the  same  man- 
ner, as  if  they  were  actually  named  in  the  said  will  with  their 
brothers  and  sisters,  who  are  thereby  provided  for ;  and  whereas  I 
have  misnamed  the  mother  of  my  natural  daughter  Ann,  her  moth- 
er's name  being  Elizabeth  instead  of  Mary,  as  in  the  said  will  men- 
tioned, I  hereby  confirm  the  said  legacy  given  by  my  said  will  to  my 
said  daughter  Ann." 

Ann  Ross  attained  the  age  of  twenty-one  in  1778.  The  testator 
died  in  1784.  His  daughter  Harriet  died  in  1794  under  the  age  of 
twenty-one  and  unmarried. 

The  bill  was  filed  by  the  surviving  children  of  the  testator  by 
Mary  Whitaker  against  Peter  Mellish  and  Ann  Ross  to  have  the 
will  and  codicil  established ;  and  the  question  was,  whether  Ann 
Ross  was  entitled  with  the  Plaintiffs  to  the  benefit  of  survivorship 
as  to  the  share  of  the  testator's  daughter  Harriet  ? 

Master  of  the  Rolls  [Sir  Richabd  Pepper  Arden].  When 
this  cause  came  on  to  be  heard,  it  seemed  to  be  the  opinion  of  the 
Plaintiffs,  who  filed  their  bill  to  compel  the  Defendant  Ann  Ross  to 
relinquish  any  interest,  she  might  have  in  the  residue  of  the  personal 
esitale  of  her  natural  father,  that  it  was  a  very  plain  relief  against 
her.    The  only  question  arose  upon  a  doubt,  whether  the  name 


48  HELLISH  t;.  HELLISH.  [1798. 

<<  Ann  "  in  the  clause  of  survivorship  was  interposed  by  mere  mis- 
take. When  first  it  was  opened,  I  was  very  much  inclined  to  think, 
the  mistake  was  so  apparent,  that  the  Court  could  have  excluded 
her:  but  upon  very  mature  consideration  of  this  will  I  think,  I 
should  do  too  much  violence  to  the  words,  if  I  was  to  indulge  in 
speculations,  whether  the  word  <^  Ann  "  did  or  did  not  creep  into 
the  will  by  mere  mistake.  He  begins  by  giving  Ann  Ross  d(X)(U. 
payable  at  the  age  of  twenty-one  or  marriage ;  and  in  case  of  her 
death  before  that  time  he  directs  that  legacy  to  be  considered  as 
part  of  the  residue  of  his  estate:  so  that  it  is  taking  that  sum  out 
of  the  residue  to  fall  into  it  again  in  that  event.  Then,  subject  to 
some  legacies  and  annuities,  he  gives  the  residue  among  his  other 
children ;  and  then  comes  the  clause  of  survivorship ;  upon  which 
it  is  contended,  that  the  words  <^  part,  share  or  shares  "  are  so  con- 
fined to  the  residue,  that  it  is  impossiUe,  that  the  legacy  of  Ann 
Ross  can  be  included.  The  question  is,  can  I  see  suf- 
[*  49]  ficient  to  enable  me  to  declare,  that  *  demonstrably  and 
incontrovertibly  the  name  of  "  Ann  "  ha6  crept  in  by  mere 
mistake.  I  really  believe,  it  was  so :  but  I  dare  not  as  a  Judge  take 
upon  myself  to  say,  this  word  cannot  be  reconciled  with  the  rest  of 
the  will ;  and  I  always  understood,  that  where  there  is  a  mistake  or 
an  omission,  all,  the  Court  has  to  do,  is  to  see,  whether  it  is  possi- 
ble to  reconcile  that  part  with  the  rest,  and  whether  it  is  perfectly 
clear  upon  the  whole  scope  of  the  will,  that  the  intention  cannot 
stand  with  the  alleged  mistake  or  omission. 

There  is  another  part  of  the  will,  upon  which  I  should  be  glad  to 
know,  whether  it  is  possible  to  exclude  Ann  Ross ;  the  proviso,  that 
in  case  any  of  his  said  natural  daughters  should  marry  before  the 
age  of  twenty-one  without  consent  of  his  executors,  they  shall  stand 
possessed  of  one  moiety  of  her  portion' or  fortune  not  part  or  share 
of  his  personal  estate,  and  the  interest,  in  trust,  &c.  Is  it  possible 
I  should  exclude  Ann  Ross  from  the  operation  of  this  clause  ?  It  is 
to  be  observed,  that  Ann  Ross  was  a  minor  at  the  time  of  making 
the  will ;  consequently  there  was  a  chance  of  survivorship.  If  she 
had  been  of  age  at  that  time,  I  should  have  thought  the  insertion  of 
her  name  a  clear  mistake ;  for  then  the  chance  of  survivorship,  he 
creates,  could  not  arise  with  regard  to  her*  Upon  the  whole  there- 
fore there  is  not  sufficient  upon  this  will  to  denote,  that  the  name  of 
Ann  Ross  was  inserted  by  a  clear  clerical  mistake  without  any  in- 
tention of  the  testator. 

Upon  the  codicil,  which  is  not  otherwise  material,  one  observation 
arises  ;  that  he  had  read  over  tlie  will  with  a  view  to  prevent  any 
mistake ;  and  he  has  attempted  to  be  so  accurate,  that  he  takes  no- 
tice, that  the  legacy  to  Ann  Ross  is  given  to  her  as  the  child  of  Mary 
Ross,  whereas  her  mother's  name  was  Elizabeth  Ross.  If  the  will 
contained  so  capital  a  mistake  as  the  insertion  of  the  name  of  his 
daughter  Ann  Ross  without  any  intention  to  do  so,  one  would  ex- 
pect, that  he  would  have  noticed  that  as  well  as  the  other  slight  mis- 
take. 
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Upon  the  whole  the  question  is,  whether  there  is  a  clear  demon- 
strable mistake  ?  I  admit,  if  it  is  proved  a  mistake  upon  comparison 
with  other  parts  of  the  will,  it  ought  to  be  rectified*  Hampshire  v. 
Pierce^  2  Yes*  216,  the  principle  of  which  I  very  much  approve,  is 
an  authority  to  show,  with  what  caution  the  Court 
*  conduct  themselves  in  renouncing  any  part  of  the  will.  [*50] 
lo  that  case  it  might  have  been  as  reasonable  to  indulge  a 
speculation,  that  the  four  children  of  Bamfield  were  the  children  in- 
tended, as  to  make  the  speculation  in  this  case :  but  the  Master  of 
the  Rolls  would  not  indulge  that  speculation ;  and  I  think,  he  did 
right.  The  rule  is,  that  wherever  there  is  a  clear  mistake, 
or  a  dear  omission,  recourse  is  to  be  had  to  the  general  scope 
of  the  will,  and  the  general  intention  to  be  collected  from  it: 
but  the  first  thing  to  be  proved  is,  that  there  is  a  mistake.  I  do  not 
find  enough  to  convince  me,  that  there  is  a  mistake ;  and  whenever 
it  comes  to  be  a  doubt,  the  safest  way  is  to  adhere  to  the  words.  Is 
the  expression  <^  part,  share  or  shares  "  so  emphatical  as  to  make  it 
impossible  to  suppose  Ann  Ross  intended  to  be  included?  I  am  of 
opinion,  it  is  not. 

I  have  looked  into  a  case,  I  have  oft^n  had  occasion  to  refer  to : 
Denn  v.  BagshaWy  6  Term  Rep.  B.  R.  512,  in  which  the  Court  of 
King's  Bench  were  of  opinion,  that  if  they  could  reject  the  words,  "  if 
living  at  the  time  of  her  death,"  that  construction  would  be  most 
desirable.  Lord  Kenyon  says,  <<  If  I  could  make  instead  of  con- 
struing this  will,  I  should  say,  that  the  nephews  of  the  devisor  are 
so  amply  provided  for  in  the  former  part  of  this  will,  that  they  ought 
not  to  persist  in  disinheriting  the  heir  at  law ;  which  they  will  do  by 
enforcing  this  will :  but  I  am  not  at  liberty  to  indulge  my  wishes  up- 
on the  subject." 

A  construction  may  be  put  upon  the  word  '*  Ann,"  not  inconsist- 
ent with  the  other  peurts  of  the  will ;  and  therefore  I  am  bound  to 
give  the  construction,  the  words  import ;  and  consequently  am  clear- 
ly of  opinion,  the  Defendant  Ann  Ross  is  entitled. 

One  part  of  the  will,  that  is  material,  I  forgot  to  mention :  the 
clause,  which  provides  for  the  event  of  the  death  of  all  the  children 
but  one.  The  consequence  would  be,  that  if  Ann  Ross  was  exclu- 
ded, though  she  should  have  been  the  survivor,  he  would  have  died 
intestate  (1).  

Fob.  some  of  the  leading  rules  as  to  the  construction  of  wills,  see,  antt,  note  4 
to  Blake  y.  Bunbvry^  1  V.  194 ;  an3  that  evidence  of  miatake  is  not  admissible  to 
a^ct  the  construction  of  a  will,  which  is  plainly  intelligible  as  it  stands,  see 
SkargM  V.  Boone,  13  Ves.  97a 

(1)  See  the  next  case,  and  the  note  in  page  59 ;  post,  698 ;  Sifns  v.  Dougkhf^ 
voL  v.  24a 
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PHILIPPS  V.  CHAMBERLAINE. 

[Rolls,— 1798,  July  12,  la] 

Mistake  in  a  will  corrected  upon  the  clear  intention,  appearing  on  the  whole 
will,  (a) 

The  capital  of,  the  residue  passed  by  implication;  though  the  interest  and  divi- 
dend only  were  expressly  disposed  of,  (6)  [p.  51.] 

A  mistake  in  a  will  cannot  be  corrected,  or  an  omission  supplied,  unless  it  clearly 
appears  by  fair  inference  from  the  whole  will,  [p.  57.] 

Benjamin  Bonb  Hopkins  by  his  will,  after  appointing  his  brother- 
in-law  George  Chamberlaine,  his  wife  Jane  Hc^kins,  George  Bond, 
and  Samuel  Hayes,  and  the.  survivor  of  them,  guardians  of  his 
daughter  Caroline  Bond  Hopkins,  and  appointing  Chamberlaine, 
Bond,  and  Hayes,  executors,  gave  and  devised  his  leasehold  mes- 
suage or  dwelling-house  at  Clapham  and  three  freehold  fields  adjoin- 
ing with  the  appurtenances  to  the  use  of  his  executors,  their  heirs, 
executors,  administrators,  and  assigns,  in  trust  nevertheless  for  his 
said  daughter  Caroline  Bond  Hopkins,  her  heirs,  executors,  adminis- 
trators, and  assigns,  for  ever.  He  also  gave  and  devised  his  estate 
at  Cambridge  heath  in  the  same  manner,  and  described  the  same 
trust  He  gave  and  devised  all  bis  manors,  messuages,  farms,  lands, 
&c.  and  real  estates  in  the  county  of  Surrey  (except  his  dwelling- 
house,  erections,  &c.  pleasure  grounds,  farms,  &c.  known  by  the 
names  of  Painshill  and  Fairmile  farm,  and  his  mansion-house  at  By- 
fleet  with  the  gardens,  meadows,  farms,  &c.  thereto  belonging,  and 
except  a  small  house  at  Wimbledon  with  the  appurtenances)  to  the 
use  of  his  said  executors,  their  heirs,  executors,  administrators,  and 
assigns,  and  eJl  the  rest  of  his  estates  in  the  said  county  of  Surrey, 
in  trust  also  nevertheless  for  his  said  daughter,  her  heirs,  executors, 
administrators,  and  assigns,  for  ever,  and  to  convey  the  same  to  his 
said  daughter,  her  heirs,  executors,  6lc.  for  ever,  upon  her  attaining 
the  age  of  twenty-four  years,  or  marrying  under  that  age  (by  the 
consent  of  his  said  executors  or  any  two  of  them  or  the  survivor  of 
them),  which  should  first  happen ;  and  he  directed,  that  the  said 
trustees  and  t^e  survivor  and  his  heirs  shall  out  of  the  r^nts  and 
profits  of  the  said  estate  so  devised  to  them  in  trust,  as  aforesaid,  al- 
low and  pay  any  sum  not  exceeding  eight  hundred  per  annum  for 


(a)  See,  otUe,  p.  44,  note  (a)  to  MdUsh  v.  Meaith. 

(b)  " " "^  "  ^'^-  "-  ^ «      .1     -« 


Generally,  where  the  *'  interest"  or  *^  produce"  of  a  fund  is  bequeathed  to  a 
legatee,  or  in  trust  for  him,  without  any  limitation  as  to  continuance,  the  principal 
wOl  be  regarded  as  bequeathed  also.  2  Williams,  Exec.  863,  864;  Haig  v. 
Swineyj  1  Sim.  Sl  Stu.  490;  Hawking  v.  HawkinBy  7  Sim.  178 ;  Garht  v.  Gwddy 
Ibid.  197.  Where  a  testator  directed  his  real  estate  to  be  sold  by  his  executors  and 
the  proceeds  to  be  put  out  at  interest,  and  the  interest  to  be  annually  paid  in  equal 
proportions  to  A.  B.  and  C.  and  the  survivors  of  them,  without  limitation  of  time, 
but  was  silent  as  to  any  farther  disposition  as  to  the  principal  or  residuum  of  his 
real  estate ;  this  was  held  to  be  a  bequest  of  the  vrinctval  as  well  as  the  interest ; 
it  being  apparent,  from  the  introductory,  and  otner  clauses  in  the  will,  that  the 
testator  did  not  intend  to  die  intestate,  in  that  respect  Eari  v.  €hmn,  1  Johns.  Ch. 
494. 
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the  maintenance  and  pocket  expenses  of  bis  said  daughter  until  she 
shall  attain  the  age  of  twenty-one,  or  marry  under  that  age  with 
such  consent,  as  aforesaid  ;  and  that  they  shall  invest  the  surplus  of 
the  rents  and  profits  of  the  said  estates  (so  devised  in  trust  as  afore- 
said) from  time  to  time  during  his  said  daughter's  minority,  until  she 
shall  be  entitled  to  have  a  conveyance  of  the  same  estates,  in  the 
public  funds,  to  accumulate  for  her  benefit,  until  she  shall  attain  the 
age  of  twenty-four  years,  or  marry  under  that  age  with 
such  consent  as  aforesaid  ;  when  such  accumulations  *are  [*52] 
to  be  paid  or  transferred  to  her.  He  gave,  devised,  and 
bequeathed,  his  said  excepted  mansion-house  at  Byfleet  aforesaid 
with  the  gardens,  meadows,  farms,  &c.  thereto  belonging,  to  the  use 
of  George  Chamberlaine,  his  heirs  and  assigns  for  ever ;  and  the  ex- 
cepted bouse  in  Wimbledon  to  the  use  of  his  steward  George  Muras, 
his  heirs  and  assigns  for  ever.  He  gave,  devised,  and  bequeathed, 
his  said  excepted  messuage,  &c.  of  Painshill  and  Fairmile  ferm, 
from  and  immediately  after  his  decease,  and  also  all  and  singular  his 
other  real  estates  in  London,  and  in  the  counties  of  Middlesex  or 
Essex  or  elsewhere  in  England  to  the  use  of  his  said  executors  and 
their  heirs,  executors,  administrators,  or  assigns,  for  ever ;  upon  trust 
to  sell  the  said  estates ;  and  he  also  willed,  that  his  said  trustees 
should  sell  by  auction  all  his  household  furniture  at  Painshill,  except 
books,  jewels,  plate,  pictures,  and  prints,  live  stock  upon  his  farm, 
carriages,  farm-horses,  harness,  and  farming  utensils  (unless  the  pur- 
chaser of  Painshill  should  choose  to  take  them  at  an  appraisement 
from  his  said  trustees  as  aforesaid ;)  and  he  directed,  that  his  trustees 
should  pay,  apply,  and  dispose  of,  the  money  arising  by  such  sale  or 
sales,  and  also  the  rents  and  profits  of  his  said  several  estates  in  the 
mean  time,  until  the  same  shall  be  sold,  in  the  manner  and  for  the 
intents  and  purposes  hereinafter  expressed.  He  gave  and  bequeath- 
ed the  jewels  (late  the  property  of  her  mother)  to  his  said  daugh- 
ter ;  also  his  library  of  books  at  Painshill,  all  his  pictures,  prints  and 
books  of  prints  there  (except  those  executed  in  the  stucco  at  Pains- 
hill) to  his  said  daughter.  He  gave,  devised,  and  bequeathed,  the 
lease  of  his  house  in  Grosvenor-square,  all  the  household  furniture, 
pictures,  books,  china,  glass,  prints,  &c.  in  the  said  house,  and  also 
his  sideboard  of  plate,  liquors  in  the  cellars  there  and  at  Cobham,  to 
his  dear  wife  Jane  Hopkins ;  and  he  gave  and  bequeathed  all  and 
singular  hb  moneys,  securities  for  money,  mortgagees  in  fee  and  for 
years,  and  the  manors,  lands,  hereditaments,  and  premises,  therein 
comprised,  and  all  the  rest  and  residue  of  his  real  and  personal  es- 
tate, not  hereinbefore  particularly  bequeathed,  to  his  said  executors, 
and  their  heirs,  executors,  administrators  and  assigns,  according  to 
the  nature  and  quality  of  the  same  premises  respectively,  upon  trust 
to  sell  and  dispose  of  and  convert  into  money  the  whole  of  his  said 
real  and  personal  estate  not  hereinbefore  specifically  bequeathed, 
except  such  part  thereof  consisting  of  funds  or  securities,  as 
shall  not  be  necessary  to  be  sold  to  answer  the  purposes  of  his 
will;  and  to  apply  the  money  thence  arising,  and  stand  pos- 
vor*.  IV.  4 
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the  sums  were  in  letters,  not  f^res.  The  testator  died  soon  after- 
wards. His  daughter,  who  was  his  only  legitimate  issue,  having 
attained  the  age  of  twenty-one,  but  being  under  twenty-four,  married 

Philipps  with  the  consent  of  the  surviving  guardians ;  upon 

which  occasion  a  settlement  was  made  of  the  real  estates  and  per- 
sonal property,  to  which  she  was  entitled  under  her  father's  will. 
The  testator's  widow  married Fuller. 

The  bill  was  filed  by  Mr.  and  Mrs.  Philipps,  praying  the  necessary 
accounts  and  directions ;  and  that  it  might  be  declared,  that  the 
Plaintiffs  are  entitled  under  the  will  to  the  sum  of  30,000/. 

Another  question  arose  upon  the  disposition  of  the  residue :  the 
Plaintiffs,  and  the  Defendants  Mr.  and  Mrs.  Fuller,  contending,  that 
the  interest  and  dividends  only  were  given ;  and  the  capital  was 
undisposed  of. 

Mr.  Grant  and  Mr.  W.  AgaVy  for  the  Plaintiffs.  Upon  the  first  ques- 
tion the  Court  must  adopt  the  principle,  upon  which  MeUuh  v.  MeU 
Usk  (1)  was  decided,  and  adhere  to  the  words  of  the  will ;  which 
amount  to  a  direct  bequest  of  30,000/.  immediately  fol- 
[  *56  ]  lowing  the  direction  to  pay  her  800/.  a  year ;  *  though  in 
another  part  of  the  will  he  supposes,  he  has  given  20,000/. : 
which  is  not  given.  There  is  nothing  in  other  parts  of  the  will  to 
preclude  an  intention  to  give  his  daughter  30,000/. ;  as  he  has  done 
expressly.  The  Court  cannot  take  away  this  bequest  by  inference 
and  implication,  not  absolutely  necessary,  but  rather  giving  the  Plain- 
tiffs a  right  to  make  a  double  claim,  both  to  30,000/.  and  20,000/. 
The  word  '^  hereinafter"  implies,  that  the  legacy,  to  which  it  is  ap- 
plied, is  in  a  distant  part  of  the  will :  but  this  legacy  of  30,000/. 
follows  immediately  ;  and  the  expression  '<  and  also,"  which  intro- 
duces it,  imports  addition.  It  is  hardly  possible  to  suppose,  the 
testator  could  make  such  a  mistake  in  the  very  next ;  and  it  is  also 
improbable  from  his  having  used  letters  instead  of  figures.  There  is 
not  therefore  enough  to  contradict  this  positive  and  express  bequest. 

Mr.  Romillyy  for  the  Defendants  Mr.  and  Mrs.  Fuller,  in  the  same 
interest  with  the  Plaintiffs  upon  the  second  question.  This  is  an 
attempt  to  obtain  the  capital  of  the  residue  under  a  disposition  of 
the  interest  and  dividends  merely.  He  probably  would  have  given 
the  capital,  if  it  had  been  su^;ested  to  him :  but  he  has  not  done 
so.  This  case  will  be  argued  by  analogy  to  a  devise  of  the  rents 
and  profits  of  a  real  estate :  but  there  is  no  authority  to  show,  that 
a  disposition  of  the  interest  of  personal  property  will  be  a  disposi- 
tion of  the  capital.  The  principle  of  the  former  case  cannot  be 
made  by  any  reasoning  to  apply  to  the  latter ;  for  when  a  testator 
gives  the  rents  and  profits  of  real  estate,  he  may  be  said  to  give  the 
estate ;  the  enjoyment  of  which  consists  in  the  receipt  of  the  rents 
and  profits.  That  cannot  be  said  of  a  sum  of  money.  The  receipt 
of  the  interest  is  not  all  the  enjoyment  of  that  property.  The  leg- 
atee may  spend  the  money ;  and  though  the  owner  of  a  real  estate 

(1)  The  preceding  case. 
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may  convert  it  into  money,  that  power  is  very  different  from  that  of 
the  owner  of  a  sum  of  money,  which  he  may  use,  as  he  would  the 
interest,  or  of  a  personal  chattel.  This  is  an  imperfect  disposition. 
The  testator  intended  to  make  a  distribution  of  the  whole  of  his 
property ;  but  has  failed  in  that.  His  widow  and  daughter  claim  all, 
that  is  not  disposed  of,  by  tlie  law ;  not  under  his  intention,  but  con- 
trary to  it. 

Mr.  Piggotty  for  the  Defendants  claiming  under  the  residuary 
clause,  was  stopped  by  the  Court. 

•Master  op  the  Rolls  [Sir  Richard  Pepper  Ar-  [*57] 
den].  My  opinion  is  against  the  Plaintiffs  upon  both 
points.  I  am  of  opinion,  that  there  is  a  manifest  inference  that  the 
legacy  of  30,0002.  is  a  mere  mistake  and  substitution  for  20,000/. : 
and  also,  that  the  residuary  clause  is  sufficient  to  carry  the  whole 
property. 

I  do  not  depart  from  the  principle  of  Mellish  v.  MeUUh :  namely, 
that  a  mistake  cannot  be  corrected,  or  an  omission  supplied,  unless 
it  is  perfectly  clear,  by  fair  inference  from  the  whole  will,  that  there 
is  such  mistake  or  omission. 

I  have  seen  the  original  will ;  which  is  written  by  the  testator 
himself:  and  it  is  very  extraordinary,  that  all  the  principal  legacies 
are  in  very  large  characters  except  this  one  of  30,000/.  The  first 
question  is,  whether  sufficient  appears  upon  the  face  of  the  will  to 
prove,  the  testator  did  not  give  any  other  legacy  to  his  daughter  than 
20,000/.  ?  I  admit,  I  am  bound  to  give  the  words  their  usual  and 
accustomed  import,  or  their  technical  sense,  if  they  have  any,  unless 
upon  a  perusal  of  the  whole  will  a  contrary  intention  appears  man- 
ifestly, and,  I  say,  unavoidably.  It  is  not  immaterial  to  state,  that 
the  wUl  is  so  inaccurate,  that  though  an  intention  to  give  a  legacy 
to  the  Humane  Society  is  expressed,  no  legacy  is  interposed  ;  and 
consequently  no  legacy  to  them  can  take  place.  It  is  very  true,  in 
giving  the  legacy  of  30,000/.  he  uses  the  words  "  and  abo.^^  Sup- 
pose the  will  had  stopped  after  giving  that  legacy,  and  that  there  had 
been  no  disposition  in  any  other  part  of  the  will  with  regard  to  any 
other  legacy,  even  then  a  very  considerable  argument  would  have 
arisen  to  show,  that  30,000/.  meant  20,000/. ;  for  it  appears  to  me, 
he  thought,  he  had  given  his  daughter  a  legacy  of  20,000/. ;  for  he 
gives  the  annual  sum  of  800/.  to  her  expressly  as  interest  upon  the 
l^acy  of  20,000/.  "  hereinafter  directed  to  be  paid  to  her."  There 
is  no  such  direction.  Then  the  question  would  be,  why  suppose 
30,000/.  to  be  a  mistake  more  than  20,000/.  ?  The  argument  upon 
that  would  have  been,  that  800/.  per  annum  is  not  the  interest,  in 
any  reasonable  way  of  calculating  it,  of  30,000/.  It  is  the  interest 
upon  20,000/.  at  the  rate  of  4  per  cent.  I  should  have  thought, 
great  argument  would  have  arisen,  even  if  it  had  stood  there :  but 
when  in  a  subsequent  part  of  the  will  he  directs,  that  in  the 
event  of  the  death  of  his  daughter  under  the  age  of  twenty-four 
and  unmarried,  till  which  period  she  was  to  receive  the  annual 
sum  of  800/.,  the  l^acy  of  20,000/.  <<  hereinbefore  directed  to  be 
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raised  and  paid  to  her"  shall  not  be  so  raised,  but  shall  sink 
into  the  residue ;  and  there  is  no  legacy  of  20,000/.  but  there 
is  a  legacy  of  30,000/.  before  directed  to  be  raised  and  paid 
to  her  at  the  time,  when  the  payment  of  the  interest  before  given 
would  cease,  namely,  at  her  age  of  twenty-four  or  marriage  with 
consent,  I  cannot,  with  all  the  anxiety  I  feel  to  give  every  word  its 
effect,  declare,  that  I  am  not  satisfied,  that  by  30,000/.  he  meant 
only  to  refer  to  the  legacy  of  20,000/.  the  interest  of  which  he  has 
before  given.  The  subsequent  part  of  the  will  does  by  reference  to 
the  other  demonstrate  to  my  satisfaction,  that  30,000/.  is  a  mere 
mistake  for  20,000/.  The  Plaintiffs  therefore  are  not  entitled  to  any 
other  legacy  than  20,000/. 

If  I  am  right  in  that  construction,  which  upon  very  full  consider- 
ation I  think  myself  bound  to  hold,  the  next  question  is,  whether  by 
the  residuary  clause  an  absolute  interest  is  given  to  the  legatees,  or 
only  the  use,  the  interest  and  dividends,  that  should  arise  during  their 
respective  lives :  the  principal  being  undisposed  of?  I  admit,  it  is  not 
enough  to  say,  I  suppose,  he  did  not  mean  to  die  intestate.  There 
must  be  enough  to  prove,  not  only  that  he  did  not  intend,  but  that 
he  did  not  die  intestate.  My  construction  is,  that  as  to  the  estates 
devised  to  his  daughter,  there  is  a  revocation  of  that  devise,  if  she 
did  not  live  to  attain  the  age  of  twenty-four  or  marry  with  consent 
of  her  guardians ;  and  in  that  case  those  estates  are  devised  to  his 
trustees  upon  the  same  trusts  as  the  other  estates ;  and  it  is  exactly 
as  if  they  had  been  originally  devised  to  the  trustees  to  be  sold. 
Upon  the  residuary  clause  it  is  said,  the  legal  import  is  to  give  noth- 
ing but  the  dividends  and  interest  of  the  surplus  for  the  respective 
lives  of  these  four  persons ;  for  there  are  words  of  severance.  I  am 
not  prepared  to  say,  that  I  ever  heard,  that  where  a  testator  gives 
for  ever  and  without  limitation  the  dividends  and  interest  to  accrue 
upon  the  residue  of  his  personal  property,  that  would  not  carry  the 
whole  interest.  If  the  words  "  for  ever  "  were  added,  I  suppose,  it 
would  not  be  contended,  that  it  would  not  carry  the  principal  also, 
though  without  the  word  "  executors  " :  for  there  would  be  nobody, 
who  could  ever  claim  the  capital ;  and  if  I  was  to  rest  upon  the  first 
part  of  the  clause  only,  I  should  apprehend,  that  where  the  divi- 
dends and  interest  of  the  residue  are  given  absolutely  to  the  trustee 
and  his  heirs,  upon  trust  to  pay  the  interest  and  dividends  to  A. 

from  time  to  time  without  any  limitation  of  duration,  it 
[*  59]       would  carry  the  *  whole  interest,  even  without  the  aid  of 

the  subsequent  parts  of  this  clause,  directing  the  shares  to 
be  paid  at  the  age  of  twenty-one,  with  benefit  of  survivorship  in  case 
of  the  death  of  any  of  them  before  that  age  ;  from  which  I  think 
a  fair  inference  arises.  It  is  impossible  to  suppose  such  an  absur- 
dity, as  would  result  from  the  contrary  construction.  An  absurdity 
may  be  so  great  as  to  raise  a  necessary  implication.  A  Judge  must 
divest  himself  of  common  sense  to  impute  such  an  absurdity  to  a 
testator  as  to  suppose,  that  he  gives  the  interest  to  them  for  their 
respective  lives  only,  and  that  if  any  one  shall  die  under  the  age  of. 

VOL.   IV.  4* 
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twenty-one,  then  that  share  given  for  life  only  shall  survive  to  the 
others  ;  and  so,  if  more  than  one  die  under  that  age ;  but  if  any  of 
them  should  live  to  attain  twenty-one,  in  that  case  it  should  not  go 
over  to  the  survivors,  but  be  undisposed  of.  That  part  of  the  clause 
18  perfectly  satisfactory  to  show,  that  he  did  intend  to  give  them  the 
absolute  interest.  If  they  were  to  have  only  an  interest  for  life,  of 
what  consequence  would  their  deaths  before  the  age  of  twenty-one 
be  ?  If  they  had  it  only  for  their  lives,  there  would  be  no  part  or 
share  for  the  survivor  to  have.  It  would  be  gone  with  their  deaths. 
Their  living  to  the  age  of  twenty-one  would  have  no  effect.  It  is 
dear,  he  meant  to  give  an  interest,  that  would  survive ;  even  inde- 
pendent of  the  circumstance,  that  it  is  given  as  a  residue ;  and  it 
must  always  be  remembered,  that  when  the  residue  is  given,  every 
presumption  is  to  be  made,  that  he  did  not  intend  to  die  intes- 
tate (1).  Add  to  that  the  concluding  part,  that  if  ttiree  out  of  the 
four  shall  die  during  their  minority,  the  survivor  is  to  be  entitled  '^  to 
the  whole  residue  and  surplus  aforesaid."  It  is  said,  those  words 
must  be  restrained  to  the  whole  surplus  dividends ;  but  that  is  not 
the  usual  sense  (2). 

I  have  read  over  this  will  with  great  attention  ;  and  no  Judge  is 
more  desirous  of  arming  himself  against  any  implication,  that  does 
not  result  from  the  fair  construction  of  the  whole  will  than  I  am : 
but  upon  the  fair  construction  of  this  will  I  am  of  opinion,  that  the 
Plaintiff  is  not  entitled  to  a  legacy  of  30,000/.,  but  to  one  of  20,000/. ; 
which  upon  her  marriage  with  consent  became  vested ;  and  that  the 
residue,  after  payment  of  the  debts,  legacies,  and  annuities,  vest- 
ed absolutely  in  the  Plaintiff  and  the  three  other  residuary  lega- 
tees (3).  

1.  See  the  references  given  in  the  note  to  the  last  case. 

2.  That  a  Court  always,  if  possible,  avoids  such  a  construction  of  a  will  as 
would  lead  to  an  actual  intestacy,  see  notes  2  and  3  to  MaberUy  v.  Strode,  3  V. 
450. 

3.  In  the  case  of  a  devise  of  realty,  words  of  limitation  must  be  added,  to  give 
more  than  an  estate  for  life.  In  the  case  of  a  bequest  for  personalty,  worcb  of 
qualification  are  required  to  restrain  the  extent  and  duration  of  the  interest  given. 
Sreich  v.  WatHns,  1  Mad.  258;  Clougk  v.  Wynne,  2  Mad.  191 ;  EUon  v.  Shep- 
hard,  1  Br.  532 ;  Mamaon  v.  ^mUage,  19  Vcs.  418;  5.  C.  Coop.  284;  Haig  v. 
Swiney,  1  Sim.  &  Stu.  490.  And  if  tho  qualification  consist  in  a  power  given  to 
trustees  or  executors,  who  do  not  exercise  it,  the  bequest  must  be  considered . 
absolute.    Keates  v.  Bttrton,  14  Ves.  437. 

(1)  Post,  MUmm  v.  Awdry,  Bolger  v.  Mackdl,  vol.  v.  465,  509 ;  2  Mer.  386. 

(2)  Adamsan  y.ArmUage,po3t,  vol.  xix.  416;  Coop.  283. 

(3)  Post,  vol.  xi.  208 ;  Page  v.  Leapingwell,  xvii.  463 ;  Stretch  v.  Watkins,  1 
Mad.  2Sd;  Clough  v.  Wynne,  2  Mad.  188;  Haig  v.  Swiney,  1  Sim.  &  Stu.  487. 
As  to  implication,  see  nainewright  v.  WamtwrigU,  ante,  vol.  iii.  558 ;  Upton 
V.  Lard  Ferrers,  post,  v.  801,  and  I^rd  Eldon's  definition  of  necessary  implication, 
1  Ves.  Sl  Bea.  466,  and  the  note,  post,  vol.  v.  534 ;  Ex  parte  Rogers,  2  Mad.  449. 
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CROFT  r.  SLEE. 

[Rolls.— 1798,  July  5, 12, 18.] 

A  POWER  of  appointment  not  executed  by  a  general  disposition  by  will,  (a) 
Devise :  on  condition  of  paying  5002.  in  six  months  upon  trust  to  pay  the  interest 
to  the  devisoi^s  wife  for  life ;  and  after  her  death  the  principal  according  to  her 
appointment  in  writing  with  witnesses,  whether  sole  or  married,  provided  she 
shall  release  her  dower  within  six  months ;  and  in  cose  of  her  marriage  without 
consent  of  the  trustees  one  moiety  to  go  over:  the  wife,  who  took  other  interests 
under  the  wiU,  died  within  the  six  months,  not  having  married,  nor  released 
dower :  the  5002.  did  not  vest  in  her,  [p.  60.] 
The  Court  will  not  interfere  between  representatives  by  changing  the  nature  of 
property  in  execution  of  a  trust,  the  object  of  which  has  failed,  (5)  [p.  CO.] 

JoHif  Slee  by  his  will,  dated  the  17th  of  March,  1792,  devised 
to  his  wife  an  estate  in  fee  ;  and  gave  her  all  his  household  goods, 
furniture,  and  book  debts,  absolutely.  He  devised  a  messuage  called 
the  Swan  Inn,  with  the  appurtenances  thereto  belonging,  and  other 
premises,  to  his  brother  Samuel  Slee,  his  heirs  and  assigns  for  ever ; 
provided  he  and  they  do  and  shall  pay  or  cause  to  be  paid  unto  Jon- 
athan Croft  and  John  Slater  or  their  heirs  the  sum  of  500/.  in  six 
months  after  his  decease ;  and  he  thereby  charged  the  Swan  Inn  and 
the  premises  thereto  belonging  with  payment  of  the  said  sum  of  500/. 
upon  trust,  that  Croft  and  Slater  or  the  survivor  of  them,  or  the  ex- 
ecutors or  administrators  of  such  survivor,  shall  place  out  the  sum  of 
500/.  or  any  part  thereof  upon  any  public  or  private  security,  and 
from  time  to  time  call  in  and  place  the  same  or  any  part  thereof 
out  again  from  time  to  time  as  they  shall  think  proper,  and  pay 
the  interest  or  produce  thereof  every  half  year  unto  his  wife 
Betty  Slee,  for  and  during  the  term  of  her  natural  life;  and 
from  and  after  her  decease,  as  to,  for,  and  concerning,  said  prin- 
cipal sum  of  500/.,  in  trust  for  such  person  or  persons  as  said 
Betty  Slee  shall  by  any  deed  or  instrument  in  writing  to  be  by  her 
executed  in  the  presence  of  two  or  more  credible  witnesses,  and 
whether  she  shall  be  sole  or  married,  give,  limit,  and  appoint,  the 
same ;  and  he  desired  and  directed,  that  his  said  wife  shall  within 
six  months  after  his  decease  release  her  right  of  dower  in  the  said 
messuage,  called  the  Swan  Inn  with  the  premises  thereto  belonging, 
subject  to  the  payment  of  the  said  sum  of  500/. ;  and  in  default 
thereof  the  said  bequest  hereinbefore  given  to  her  shall  cease  and  be 
void :  and  he  declared  his  will  farther  to  be,  that  in  case  his  said  wife 
shall  marry  without  the  consent  in  writing  of  Croft  and  Slater  first 
obtained,  one  moiety  of  the  said  500/.  shall  go  and  be  paid  to 
Anthony  Culverwell,  his  executors  and  administrators.  He  gave  all 
the  residue  of  his  personal  estate  to  his  wife ;  and  he  appointed 
Croft  and  Slater  executors  in  trust  of  his  said  will. 

(a)  See  /mte,  note  (b)  to  Standen  v.  Standen^  2  V.  589 ;  note  (a)  to  Hales  v.  Mar- 
gerum,  3  V.  299. 

(b)  gee  ante,  notes  [a)  and  (b)  WaOcer  v.  Dmnt,  2  V.  170. 
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The  testator  died  soon  afterwards  witliout  issue ;  leaving  his  broth- 
er Samuel  Slee  his  heir  at  law ;  who  entered  upon  the  estates  de- 
vised to  him. 

*  The  testator's  widow  by  her  will,  dated  the  9th  of  Sep-  [  *  61  ] 
tember,  1792,  attested  by  three  witnesses,  gave  and  be- 
queathed to  Croft  and  Slater  "  my  executors  hereinafter  named  all  my 
money  securities  for  money  goods  chattels  estate  and  effects  of  what 
nature  or  kind  soever  to  hold  to  them  their  executors  administrators  and 
assigns,"  upon  trustt,  that  they  shall  as  soon  as  convenient  after  her 
death  sell  and  dispose  of  her  household  goods  and  furniture,  and  call  in 
and  receive  all  such  debts,  sum  or  sums  of  money,  '<  as  shall  be  due  or 
owing  to  me  at  the  time  of  my  death  and  place  the  sum  of  2801. 
part  of  the  monies  arising  by  sale  or  disposal  and  the  money  so  to 
be  called  in  and  received  upon  government  or  other  good  and  suffi- 
cient security  "  in  trust  to  receive  the  interest  and  dividends  of  the 
said  280/.  and  apply  the  interest,  produce,  and  dividends,  thereof  to 
her  mother  Joan  Hagley  during  the  term  of  her  natural  Ufe  ;  and  ' 
from  and  after  her  decease  to  pay,  apply,  and  dispose  of,  the  interest 
and  produce  of  the  said  sum  of  2802.  in  manner  following  to  her 
nephews  and  nieces  after  mentioned  (naming  and  describing  them)  ; 
and  when  her  said  nephews  and  nieces  shall  severally  and  respec- 
tively attain  the  age  of  twenty-one,  in  trust  to  pay  to  each  of  them 
the  sum  of  20/. ;  and  in  case  either  of  them  shall  die  before  attain- 
ing that  age,  in  trust  to  pay  and  transfer  the  share  of  such  nephew 
or  niece  to  and  among  his  or  her  brothers  and  sisters,  or  brother  and 
sister,  as  shall  live  to  attain  twenty-one :  provided,  that  such  as  have 
or  shall  attain  twenty-one  during  the  life  of  the  testatrix's  mother 
shall  not  be  entitled  to  his,  her,  or  their,  shares  till  after  her  decease  ; 
'<  and  as  to  all  the  rest  and  residue  of  my  money  securities  for  money 
goods  and  chattels  of  what  nature  or  kind  soever  both  real  and  per- 
sonal I  give,  devise  and  bequeath  the  same  to  the  said  Jona- 
than Croft  and  John  Slater  their  executors  and  administrators" 
in  trust  for  certain  persons,  equally  to  be  divided  between  them  ;  and 
she  gave  her  mother  10/.  to  be  paid  in  two  months  after  her  decease ; 
and  she  appointed  Croft  and  Slater  executors  in  trust  of  her  will. 

The  testatrix  died  within  six  months  after  the  death  of  her  hus- 
band, not  having  married  again :  nor  had  she  released  her  right  to 
dower ;  never  having  been  applied  to  for  that  purpose.  The  bill 
was  filed  by  her  executors  against  Samuel  Slee ;  praying,  that  the 
will  of  John  Slee  may  be  established,  and  the  trusts  carried  into  ex- 
ecution ;  and  that  the  sum  of  500/.  with  interest  from  the  end  of 
six  months  from  the  death  of  the  testator  John  Slee  may  be  raised 
and  paid  to  the  Plaintiffs. 

*  It  was  alleged  by  the  bill,  that  the  property  of  the  tes-  [  •  62  ] 
tatrix  Elizabeth  Slee  was  not  sufficient  without  the  sum  of 

500/.  under  her  husband's  will  to  pay  her  debts  and  legacies.  The 
Defendant  by  his  answer  stated,  that  he  believed,  her  other  property 
was  sufficient  The  answer  was  replied  to :  but  no  witnesses  were 
examined  on  either  side. 
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The  first  point  raised  for  the  Plaintiffs  was,  that  the  will  of  the 
testatrix  amounted  to  an  appointment  of  the  sum  of  500Z.  under  the 
power  given  by  the  will  of  her  husband.  Tandinson  v.  Dightan,  1 
P.  Will.  149.  Standen  v.  Standen,  and  Langham  v.  Netmy,  (antej 
Vol.  II.  289 ;  Vol.  III.  467),  were  cited :  but  this  point  was  soon 
given  up  (1). 

It  was  then  contended,  that  the  Plaintiffs  were  entitled  to  have 
this  sum.  of  500/.  raised,  either  as  being  the  absolute  property  of  the 
testatrix  under  the  will  of  her  husband,  or  as  part  of  the  general 
residue  of  his  personal  estate. 

Mr.  lAoyd  and  Mr.  Romilly,  for  the  Plaintiffs.  According  to 
Hales  V.  MargeruMy  (ante,  Vol.  III.  299),  this  property  maybe  con- 
sidered at  all  events  tne  property  of  Mrs,  Slee.  There  is  no  limita- 
tion over  in  default  of  appointment.  Therefore  it  is  a  gift  absolutely 
to  her.  A  bequest  of  money  to  be  at  the  disposal  of  a  person  gives 
the  absolute  interest :  Maskelyne  v.  Maskelyne,  Amb.  750 ;  I3tan  v. 
Shephardy  1  Bro.  C.  C.  532,  The  Court  will  look  into  the  whole 
will,  and  see  the  reason  of  giving  the  power.  In  this  instance  the 
reason  was,  that  the  testator  had  in  contemplation  the  possibility  of 
her  marrying  again.  The  Defendant  took  an  estate  in  fee  with  a 
conditional  limitation  to  the  trustees,  if  he  should  not  pay  this  sum 
of  money  in  six  months.  As  the  devisee  was  also  heir  at  law,  it  is 
not  a  condition,  but  a  conditional  limitation.  Where  a  legacy  is 
charged  on  land,  and  the  time  of  raising  it  is  postponed  on  account 
of  the  age  or  any  other  circumstance  of  the  legatee,  and  the  legatee 
dies  before  that  time,  the  legacy  lapses,  and  falls  into  the  estate :  but 
where  it  is  postponed,  not  from  the  circumstances  of  the 
[  *  63  ]  legatee,  but  for  the  convenience  of  the  estate,  *  the  money 
vests  as  such  at  the  death  of  the  testator,  though  to  be 
raised  at  a  future  time.  If  it  had  been  an  absolute  gift,  payable  in 
six  months,  and  she  had  died  within  that  time,  it  would  have  vested 
without  doubt.  It  is  equally  cl^ir,  that  if  it  had  been  given  to  the 
wife  for.  life,  remainder  absolutely  to  another  person,  who  survived 
the  testator  a  single  day,  it  would  have  vested  in  the  remainder-man 
at  the  same  time  that  it  vested  in  the  widow,  though  she  died  with- 
in the  six  months.  The  delay  being  only  for  the  covenience  of  the 
estate  would  make  no  difference.  To  prove  this  a  vested  interest,  if 
she  had  married  without  consent  of  the  executors,  and  had  died 
within  six  months  after  the  death  of  the  testator,  it  would  have  been 
a  vested  interest  by  her  marriage :  -  one  moiety  would  have  passed  to 
Culverwell ;  and  the  other  hdf  must  also  have  been  raised.  The 
testator  takes  particular  notice  of  the  possibility  of  her  marrying 
again ;  and  his  provision  for  that  event  shows  the  reason  of  giving 
her  an  interest  for  life.  These  trustees  have  a  legal  right  to  take 
possession  of  the  estate  at  law,  and  to  hold  it,  till  they  raise  the  sum 
of  500/.  If  that  sum  was  in  the  hands  of  the  trustees,  the  conse- 
quence is  clear,  that  the  interest  must  have  been  paid  to  the  widow 

(1)  See  the  note,  cmU,  vol.  ii.  594. 
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for  life ;  and  if  there  is  no  farther  disposition,  it  would  result  to  the 
personal  estate  of  the  testator.  This  sum  therefore  ought  to  be  con- 
sidered as  actually  raised  at  the  death  of  the  testator ;  and  if  it  was 
not  specifically  the  absolute  property  of  his  widow,  it  must  be  part 
of  his  personal  estate  not  disposed  of.  TunstaU  v.  Bracheny  Amb. 
167.  Hodgson  v.  Rawson^  1  Ves.  44.  Dawson  v.  KiUety  1  Bro.  C. 
C.  119,  where  most  of  the  authorities  are  collected. 

Mr.  Piggotty  for  the  Defendant,  was  proceeding  to  contend,  that 
the  clear  import  of  the  will  contradicted  the  argument,  that  this  sum 
of  500Z.  was  given  absolutely  to  Mrs.  Slee,  but  was  stopped  by  the 
Master  of  the  Rolls ;  who  said,  he  would  look  into  it ;  and  did  not 
think,  he  should  have  occasion  to  trouble  the  Counsel  for  the  De- 
fendant. 

Jtdy  18.  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden]. 
The  only  question  is,  whether  under  the  circumstances  of  these  two 
wills  this  sum  of  500/.  is  become  raisable  for  the  purpose  of  being  ap- 
plied as  part  of  the  personal  estate  of  Mrs.  Slee,  having  be- 
come so  as  *  part  of  the  personal  estate  of  her  husband  undis-  [  *  64  ] 
posed  of;  for  it  was  not  with  any  confidence  contended  to 
have  been  specifically  appointed  by  the  will  of  his  widow.  She  was 
not  called  upon,  nor  did  she  during  the  six  months  signify  her  inten- 
tion to  relinquish  her  dower :  but  during  those  six  months  she  made 
her  will,  taking  no  notice  whatsoever  of  her  power  of  appointment, 
but  disposing  of  her  property  in  general  terms.  She  does  not  afiect 
in  any  manner  whatsoever  to  execute  the  power  given  to  her  to  dis- 
pose of  this  sum  of  500/.  It  is  impossible  to  consider,  that  she  has 
executed  her  power  by  this  will ;  and  it  was  very  properly  conceded 
by  the  Plaintifis  that  it  can  never  be  considered  as  an  appoint- 
ment. 

The  next  question  is,  whether  it  was  a  vested  interest  in  her  upon 
the  death  of  her  husband ;  and  several  cases  were  cited  to  prove, 
that  under  certain  circumstances  a  sum  of  money  to  be  raised  within 
a  certain  time  after  the  testator's  death,  though  the  party  to  be  enti- 
tled to  it  dies  before  the  time,  at  which  it  is  to  be  raised,  has  been 
held  vested  in  the  party,  who  would  have  been  entitled  to  it,  when 
that  period  arrived :  but  I  do  not  apprehend,  this  case  turns  upon 
those  cases  at  all.  This  cannot  be  considered  as  part  of  the  per- 
sonal property  of  the  wife  under  the  dispositions  by  her  husband's 
wiD.  It  is  not  like  the  case  of  Hales  v.  Margerum,  lately  before 
me ;  in  which  I  thought,  the  property,  which  was  the  subject  of  the 
power,  was  the  absolute  property  of  the  person,  to  whom  it  was 
given,  qualified  only  with  regard  to  her  situation  as  a  married 
woman ;  and  that  it  was  part  of  her  personal  estate  as  much  as  a 
married  woman  could  have  personal  estate.  This  is  a  mere  power 
of  disposing.  If  she  does  not  dispose  of  this  sum,  it  ought  not  to  be 
raised  at  all.  As  I  am  of  opinion,  she  has  not  disposed  of  it,  the 
consequence  is,  there  can  be  no  purpose,  for  which  it  can  be  raised, 
but  to  convert  it  from  land  to  money. 

But  it  is  contended,  that,  if  it  is  not  disposed  of  under  the  power, 
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still  by  the  will  of  the  husband  it  is  converted  into  personal  estate 
and  consequently  must  now  be  taken,  as  the  testator  has  given  it 
and  therefore  would  be  part  of  his  personal  estate  undisposed  of 
and  she  would  take  it  in  that  character.     That  was  the  only  doubt, 
I  have  had ;  being  clearly  of  opinion,  that  the  will  is  not  a  due  exe- 
ecution  of  the  power.     It  must  be  admitted,  that  if  she  had  lived  to 
the  end  of  the  six  months,  and  had  released  her  dower,  and  thereby 
entitled  herself  to  the  500Z.,  it  must  have  been  raised,  and  put  out 

at  interest ;  the  dividends  to  be  payable  to  Mrs.  Slee  for 
[*  65]       *  life  then  to  be  disposed  of  according  to  the  mode  pointed 

out  by  the  virill  of  her  husband,  in  case  she  had  executed 
her  power :  but  if  she  died  without  executing  it,  it  would  be  so  much 
money  raised  by  the  will,  and  unapplied ;  and  would  not  have  gone 
to  the  heir,  but  would  have  remained  part  of  the  personal  estate. 
But  the  question  is,  whether  for  the  mere  purpose  of  raising  this 
sum  without  an  object  I  am  to  vary  it  from  the  situation,  in  which  I 
find  it  at  the  death  of  the  testator.  He  has  pointed  out  the  only 
objects,  for  which  he  intended  it  to  be  raised.  It  is  admitted,  those 
objects  do  not  exist  any  longer ;  that  she  has  died  without  having 
executed  her  power ;  and  if  I  do  raise  it,  it  will  be  for  no  purpose 
but  to  change  the  nature  of  it  from  land  to  money.  The  Court 
never  will  act  for  that  purpose  only. 

NichoUs  V.  Crisp  (I),  26th  November,  1777,  before  Lord  Bathurst, 
is  often  quoted,  but  is  not  thoroughly  understood,  I  believe.  The 
testator  directed,  that  all  his  real  estate,  wheresoever  situate,  might 
be. sold  ;  and  he  charged  the  produce  with  certain  legacies  ;  and  if 
the  purchase-money  should  amount  to  more  than  3000/.,  he  be- 
queathed the  surplus  to  his  natural  daughter ;  who  died  before  him. 
The  bill  was  filed  by  the  next  of  kin  to  have  the  estate  sold,  and  the 
surplus  of  the  purchase-money,  after  paying  the  legacies,  paid  to  the 
Plaintiffs ;  and  it  was  aigued,  that  the  testator  had  ordered  the  es- 
tate at  all  events  to  be  converted  into  money,  as  it  must  be  for  the 
purpose  of  paying  the  legacies ;  and  that  the  surplus  would  belong 
to  the  next  of  kin :  but  Lord  Bathurst  was  very  clearly  of  opinion, 
that,  the  object  being  to  convert  the  estate  merely  for  the  purpose 
of  paying  the  legacies  to  a  limited  amount,  and  by  the  death  of  the 
testator's  natural  daughter,  to  whom  the  residue  of  the  purchase- 
money  was  given,  no  other  object  remaining,  if  the  heir  would  pay 
the  legacies,  the  estate  should  not  be  sold.  According  to  my  note 
Lord  Bathurst  made  that  decree  without  any  difficulty,  notwithstand- 
ing what  is  said  in  Ambler. 

In  this  case  there  is  no  object  to  be  answered.  The  question 
then  is,  whether  I  am  to  make  a  decree  upon  this  bill  merely  for  the 
purpose  of  turning  tliis  real  estate  into  money.  Every  rule  that  has 
prevailed  upon  this  subject,  militates  against  that.  It  is  not  accord- 
ing to  the  course  of  the  Court  to  act  for  the  mere  purpose  of  con- 
verting one  species  of  property  to  another. 

(1)  Ainb.769. 
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Under  the  authority  of  the  case  I  have  mentioned  with  others  I 
am  of  opinion,  that  under  the  circumstances  of  this  case  this  sum 
of  500Z.  is  not  to  be  raised.  The  consequence  is,  the  bill  must  be 
dismissed ;  but  without  costs  (1). 

1.  That  where  a  mere  power  of  disposition  has  heen  given,  EquiQr  will  not  in- 
terpose, if  that  power  has  not  been  executed,  see,  ante,  note  2  to  Bull  v.  Vardy, 
lV.27a 

2.  See  note  5  to  Blake  v.  Bunhury,  1  V.  194,  that  some  reference,  either  express 
or  necessarily  implied,  to  a  testator's  power  of  appointment,  is  requisite  to  enable 
the  subject  of  such  power  to  para  under  his  will. 

3.  A  Court  of  Equity  will  not  interfere,  merely  to  change  realty  into  personalty, 
or  vice  venoy  in  favor  of  any  particular  class  of  representatives ;  though,  in  the 
administration  of  the  jurisdiction  in  lunacy,  such  interposition  may,  under  certain 
restrictions,  be  proper,  for  the  benefit  of  the  actual  tenant,  who  is  incapable  of 
acting  for  himself  see  notes  3  and  4  to  Ex  parte  Bron^/dd,  1  V.  453. 
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[1798,  July  24.] 
SuBpaivA  not  necessary  to  an  amended  bilL  (a) 

After  answer  the  bill  was  amended.  The  Defendant  being 
abroad,  a  motion  had  been  made  on  the  part  of  the  Plaintiff,  as  of 
course,  that  service  of  the  subpoma  on  the  Defendant's  clerk  in  Court 
should  be  deemed  good  service. 

The  Register  declined  drawing  up  the  order. 

Mr.  'nampson  for  the  motion  distinguished  this  from  cases,  in 
which,  exceptions  to  the  answer  being  allowed,  and  the  bill  amended, 
the  usual  order  is,  that  the  amendments  and  exceptions  shall  be  an- 
swered together.  In  that  case  a  new  subp<ma  is  not  necessary  ;  a 
complete  answer  not  being  put  in.  In  this  instance  the  answer  was 
sufficient. 

Lord  Chancellor  [Loughborough]  said,  he  understood  from  the 
Register  that  there  is  no  occasion  for  a  subpcma  upon  an  amended 
bin. 

An  inquiry  into  the  practice  was  directed ;  upon  which  it  appeared, 
that  the  practice  was  not  to  serve  a  new  subpana  upon  an  amended 
bill.     The  order  therefore  was  drawn  up  (2). 

Ske,  ante,  note  2  to  LM  Mingdon  v.  BuUer  and  Benson^  1  V.  20& 

(1)  See  CkUty  v.  Parker,  ante,  vol.  ii.  271,  and  the  cases  there  referred  to. 

(a)  Murray  v.  Ljflntm,  2  Johns.  Ch.  443;  J^arton  v.  Rose,  2  Wash. 233;  Red- 
futm  V.  Ferrier,  1  Dow,  50 ;  Murray  v.  Ballow,  1  Johns.  Ch.  566 ;  Jaekaon  v. 
Kddiuwi,  8  Johns.  479. 

(2)  Angerslein  v.  Clarke,  ante,  vol.  i.  250,  and  the  note. 
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Plaintiff  merely  states  in  general  terms,  that  she  is  heir  at  law ;  and 
alsoy  that  she  is  heir  in  tail,  without  setting  forth  any  deed  or  refer- 
ing  to  any  specific  act  to  establish  that  title.  As  the  heir 
[*69]  is  a  female,  *it  might  happen,  that  if  she  could  show  an 
intail,  it  might  not  give  her  a  title,  but  without  giving  any 
interest  to  her  it  might  operate  directly  against  the  devisees  of  her 
ancestor.  In  the  cases  cited  a  special  deed  of  intail  is  stated.  In 
Dormer  v.  Fortescue,  2  Atk.  282, 3  Atk.  124,  and  PincJce  v.  JTiomy- 
croft,  before  your  Lordship,  Lord  Thurlow,  and  the  House  of  Lords 
(I),  the  title  was  as  heir  general ;  and  it  was  held,  that  though  the 
heir  has  an  equity  beyond  any  one  else,  yet  he  must  admit,  that  the 
possession  of  his  ancestor  is  prima  facie  evidence  of  seisin  in  fee ; 
and  he  must  frame  his  bill  so  as  to  satisfy  the  Court,  that  if  he 
brings  an  ejectment  upon  that  sort  of  evidence,  that  his  ancestor 
was  seised  in  fee,  he  may  meet  with  some  impediment  in  the  applica- 
tion of  that  evidence  at  law,  which  in  Equity  he  has  a  right  to  re- 
move in  order  to  try  it  at  law.  It  was  pretended  in  that  case,  that 
a  mortgage  term  would  be  set  up  against  the  ejectment. 

The  heir  in  tail  is  in  a  different  situation.  He  has  a  right  to  in- 
spect and  be  enabled  to  produce  the  deed  creating  the  intail :  but 
then  the  moment  he  proves  himself  heir  of  the  body  of  the  person 
last  seised,  he  puts  it  upon  the  other  party  to  meet  him  at  law  upon 
that  title.  The  heir  in  tail  has  no  other  right  than  to  see  the  deed 
creating  the  intail  and  the  prior  deeds,  but  not  to  call  for  the  deeds, 
by  which  that  intail  is  defeated ;  which  is  the  point  to  be  tried  at 
law.  That  was  the  principle  of  Burton  v.  NeviUe.  In  Bettison  v. 
Farringdon  it  was  an  order  of  course  to  set  forth  the  deeds  referred 
to  in  the  answer.  In  the  other  case  in  Peere  Williams  the  party 
could  not  make  Profert  of  the  deed  in  a  Court  of  law ;  and  he  had 
a  right  to  have  that  deed  produced  by  the  decree  of  a  Court  of 
Equity.  The  Court  said,  that  as  the  oUier  party  informed  the  Court, 
how  the  intail  had  been  barred,  he  must  show  the  deed,  that  the 
Court  may  determine,  whether  it  has  the  consequence,  they  attribute 
to  it :  but  they  might  have  refused  to  produce  any  except  the  deed 
of  intail  and  the  prior  deeds. 

In  a  late  case  in  the  Court  of  Exchequer  the  bill  was  filed  by  an 
heir  in  tail,  praying  a  discovery  of  all  the  deeds.  A  demurrer  was 
put  in  to  so  much  of  the  bill  as  related  to  any  deeds  subsequent  to 
the  deed  creating  the  estate-tail ;  and  the  demurrer  was  allowed. 
Stapleton  v.  Sherrard  and  Sherbone  v.  ClerJcy  2  Vern.  212,  273,  per- 
fectly warrant  that  decision.  A  person  desiring  the  pro- 
[*70]  duclion  of  deeds  *must  show  a  title  to  that  production. 
For  that  purpose  he  must  show  some  claim  under  the  deed, 
unless  the  object  is  to  set  aside  the  deed  as  fraudulent ;  the  claim  be- 
ing paramount  the  deed.  Such  a  general  right  in  the  heir  would  be 
very  mischievous.  There  is  no  case,  in  which  a  loose  bill  like  this 
has  had  that  effect     If  there  are  circumstances,  if  a  term  or  a  mort- 

(1)  1  Bro.  C.  C.  289;  Cruise,  174. 
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gage  is  stated  to  be  in  the  way,  he  has  a  right  to  a  discovery  as  to 
that,  but  to  that  only.  The  Defendant  must  state  by  his  answer, 
whether  there  are  such  incumbrances,  or  not.  The  deed  of  intail 
is  distinctly  stated  in  the  two  cases  in  Peere  Williams.  In  one  there 
is  a  Quare  by  the  Reporter,  whether  a  bare  reference  to  a  deed  will 
make  it  part  of  the  answer.  In  the  other  the  Court  appears  to  have 
gone  rather  too  far  upon  the  ground,  that  it  was  a  hard  case,  and  on 
account  of  the  complete  disinherison  of  the  Earl,  who  had  not  the 
means  of  pursuing  the  suit.  It  is  not  noticed  in  later  cases  as  having 
been  argued  ;  and  it  ought  not  to  be  much  cited. 

Reply.  The  Plaintiff  says,  she  is  heir  in  tail ;  and  if  any  intails 
were  created,  which  are  not  barred,  she  is  entitled  under  them. 
What  more  can  she  say,  when  all  the  deeds  are  in  the  hands  of  the 
Defendants ;  which  is  admitted  ?  What  more  can  she  state  than 
that  she  is  ignorant,  whether  the  devisor  was  entitled  in  fee,  and 
had  power  to  dispose  ?  The  answer  refers  to  a  great  many  deeds 
without  stating  the  contents :  but  apparently  there  are  many  settle- 
ments creating  intails.  It  is  admitted  that  the  Plaintiff  has  a  right 
to  the  inspection  of  deeds  creating  intails :  as  to  any  thing  else, 
Burton  v.  Neville  is  an  authority  against  it :  but  it  stands  in  opposi- 
iioQ  to  the  cases  in  Peere  Williams.  It  is  true,  in  both  these  cases 
an  intail  is  stated  :  but  the  order  appears  to  go  far  beyond  the  pro- 
duction of  those  deeds  ;  and  goes  clearly  to  the  deed  creating  the 
tenant  to  the  Pracipe ;  and  the  rest  only  refers  to  the  time,  when 
the  production  is  to  take  place. 

Lord  Chancellor  [Loughborough].  '  It  would  be  a  very  delicate 
point  to  order  a  general  inspection  into  all  deeds  and  settlements  on 
behalf  of  a  person  claiming  in  the  mere  character  of  heir  at  law. 
I  do  not  find  any  spark  of  Equity,  upon  which  that  application  could 
be  made  to  this  Court  and  supported  ^l).  The  title  of  the  heir  is 
a  plain  one  ;  and  it  is  a  legal  title.  All  the  family  deeds  t(^ether 
would  not  make  his  title  better  or  worse.  If  he  cannot  set  aside 
the  will,  he  has  nothing  to  do  with  the  deeds.  He  must 
make  *out  his  title  at  law,  unless  there  are  incumbrances  [*71] 
standing  in  the  way,  which  this  Coyrt  would  remove  in 
order  to  his  asserting  his  I^al  right.  There  the  principle  of  Equity 
interferes.  The  cases  in  Peere  Williams  are  those  of  an  heir  in  tail. 
A  will  is  no  answer  to  an  heir  in  tail :  a  will  established  is  an  an- 
swer to  an  heir  at  law.  An  heir  in  tail  has  beyond  the  general 
right  such  an  interest  in  the  deed  creating  the  intail,  that  the  Court, 
as  against  the  person  holding  back  that  deed,  would  compel  the  pro- 
duction of  it.  His  right  also  is  upon  a  very  plain  ground  :  to  re- 
move an  impediment  preventing  the  trial  of  a  legal  right.  In  the 
two  particular  cases  cited,  (I  do  not  go  quite  along  with  the  reason- 
ing in  either  of  them,)  the  Court  did  no  more  than  what  according 
to  the  state  of  the  case  was  perfectly  innocent,  and  led  to  no  mis- 
chievous consequence  :  for  the  production  of  the  deed  creating  the 

(1)  3  Mer.  172. 
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intail,  where  the  party  could  not  get  at  it  without  the  aid  of  this 
Court,  I  have  already  stated,  it  is  in  the  power  of  the  Court  to  order ; 
as  to  what  more  was  done,  he  being  tenant  in  tail,  and  that  admitted, 
the  Court  by  enabling  him  to  look  at  the  deed  to  make  the  tenant 
to  the  Pracipe  only  put  him  in  the  situation,  he  would  be  in  at  law 
upon  an  ejectment.  '  Where  the  tenant  in  tail  has  possession  of  the 
deed,  that  makes  the  intail,  and  can  prove  the  heirship  in  tail,  it  is 
put  to  them  to  produce  the  recovery.  All  the  proceedings  of  ne- 
cessity appear  upon  the  trial,  and  must  be  brought  forth.  They 
cannot  set  out  the  judgment  in  recovery,  but  must  set  out  the  whole 
proceedings.  I  remember  a  very  long  title  upon  a  special  verdict. 
The  consequence  was,  that  it  was  enonnously  swelled  by  setting  out 
one  or  two  recoveries.  A  proposition  was  made  to  the  Court, 
whether  it  would  not  be  better  to  state  the  fact,. that  the  recovery 
was  suffered  :  but  upon  consideration  the  Court  thought  it  quite  ne- 
cessary to  show  upon  the  Record,  that  it  was  well  suffered.  The 
Court  therefore  in  those  cases  gave  him  no  discovery,  that  in  the 
course  of  his  legal  pursuit  he  would  not  come  at ;  and  the  only  ad- 
vantage was  to  give  him  a  little  time  to  consider,  whether  it  would 
be  worth  his  while  to  go  on  to  prosecute  his  right  at  law.  I  rather 
imagine  (it  is  a  bold  conjecture  upon  Peere  Williams's  Report)  that 
<<  at  the  hearing  "  means  at  the  trial.  There  is  no  hearing  upon  a 
mere  bill  of  discovery  (a)..  Permitting  a  general  sweeping  survey 
into  all  the  deeds  of  the  family  would  be  attended  with  very  great 
danger  and  mischief;  and  where  the  person  claims  as  heir  of  the 
body,  it  has  been  very  properly  stated,  that  it  may  show  a  title  in 
another  person,  if  the  intail  is  not  well  barred.  It  may 
[*72]  set  up  a  tide,  not  •to  the  benefit  of  Lady  Shaftesbury, 
but  to  the  injury  of  the  devisees ;  indulging  a  speculation 
to  the  prejudice  of  parties,  whose  interest  this  Court  has  no  right  to 
invade. 

I  apprehend,  they  have  no  objection,  that  all  the  deeds  purporting 
to  be  deeds  of  settlement  creating  intails  shall  be  produced  for 
inspection  (I):  otherwise  it  must  go  on  to  pointing  interrogatories 
and  asking  for  an  answer.  The  Defendant  Arrowsmith  must  give 
himself  the  trouble  of  inspecting  the  deeds,  and  answering  upon 
oath,  whether  they  create  an  intail,  or  not.  Wherever  you  find  a 
deed  of  intail,  it  would  be  very  idle  not  to  produce  it,  and  also  the 
deed,  which  destroys  the  intail :  it  would  be  no  breach  of  duty  in 
the  trustee  to  give  that  qualified  communication  of  the  deeds :  but 
rather  the  contrary.  The  Plaintiff  has  a  right  to  an  answer  to  this 
question:  are  there  any  deeds,  that  contain  a  limitation  in  tail 
general  ? 

As  to  the  other  part  of  the  motion,  it  would  be  very  proper  to 
make  an  order  for  the  deposit  of  the  deeds  in  the  other  cause. 

The  Order  pronounced  was,  that  the  Defendants  shall  give  inspec- 

(a)  The  sole  object  of  such  a  bill  beintr  a  particular  discovery,  when  that  is  ob- 
tained, there  can  be  no  farther  proceeding  tliereon.    2  Story,  Eq.  Jur.  §  1463. 
(1)  Post,  Dcnr'n  v.  Clarke,  vol.  viii.  158,  and  the  note  159. 
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tion  of  all  deeds  of  settlement,  set  out  in  the  schedule,  creating 
estates  in  tail  general  (1).         

[This  note  properly  relates  also  to  Webb  v.  SbaJUahuni,  Shaftesbury  v.  Arrow- 
smkh,  7  V.  480 ;  JFM  v.  Shqfteshury,  11  V.  361.] 

1.  In  what  cases  a  Court  of  Equity  will  interfere,  by  directing  a  production  and 
inspection  of  deeds,  or  by  orderinflf  them  into  Court,  see,  ante,  t!ie  note  to  the 
Jhwnymous  cow,  1  V.  20,  and  notes  1  and  2  to  Ford  v.  Peering,  1  V.  72,  with  tlie 
note  to  Cook  v.  SL  BarthohmevpB  Hospital^  8  V.  138 ;  and,  to  uie  references  there 
given,  add  the  case  of  The  Princess  of  fVales  v.  The  Earl  of  Liverpool^  1'  Swanst. 
121,  which  recojrmzes  the  doctrine  held  in  the  principal  case,  as  to  tlie  right  of  a 
plaintiff  to  call  tor  tlie  instruments  creating  an  estate  tail  under  vhich  he  nimself 
claims ;  but  strengthens  tlie  doubt  whether  he  can  call  for  the  instrument  under 
which  the  defendant  frames  his  title:  see  Renison  v.  Ashtey,  2  Ves.  Jun.  462,  and 
Ivy  V.  Kekewich,  2  Ves.  Jun.  (j70.  And  it  has  been  said  judicially  that,  although 
much  search  appears  to  have  been  made,  no  authority  has  been  produced  to  show 
that  a  person  having  only  a  contingent  remainder  has  ever  been  permitted  to  call 
npon  the  tenant  for  life  for  an  inspection  of  title  deeds ;  but  that,  in  all  the  cases 
cited,  there  were  vested  remainders.  .\oel  v.  Hard,  1  Mad.  329.  If  this  be  so,  it 
ffoes  to  qualify  very  materially  the  doctrine  reported  to  have  been  laid  down  in 
SmUh\,  The  Duke  of  Mrthumberland,  1  Cox,  ;i85,  where  it  is  said,  that  '^the 
moment  the  plaintiff  has  established  an  interest  in  any  instrument,  he  has  certain- 
ly a  right  to  nave  a  production  of  it;" — for  a  plaintiff  undoubtedly  has  an  inter- 
est in  a  deed  of  settlement,  under  which  ho  claims  even  a  contingent  remainder ; 
though,  if  such  remainder  has  been  destroyed  by  a  recovery,  he  may  have  no 
right  to  call  for  a  production  of  the  recovery  deeds,  or  other  muniments ;  unless 
the  defendant  has,  by  his  answer,  submitted  to  produce  tlicm.    Burton  v.  JWvtZfe, 

2  Cox,  242.  See  the  note  to  Darwin  v.  Clarke,  8  V.  158.  But,  notwitlistanding 
it  seems  hardly  settled  what  must  be  the  nature  of  the  interest  which  will  give 
the  paity  alleging  such  interest  a  right  to  call  for  the  production  of  documents  by 
which  it  may  bo  established  (Firkins  v.  Love,  M'CleL  78 ;)  and  there  is  negative 
authority  to  show  that  the  mere  fact  of  establishing  some  interest  depending  on 
the  construction  of  an  instrument,  will  not  necessarily  establish  a  right  to  its  pro- 
duction :  for  instance,  a  tenant  in  tail  will  not  be  compelled  to  produce  the  deed 
under  which  he  claims,  upon  the  application  of  parties  who  are  interested  in 
showing  that  the  deed  created  an  estate  in  fee,  and  that  it  is  therefore  liable,  in 
the  tenant's  hands,  to  discharge  the  legacies  of  his  ancestor,  under  the  terms  of 
the  will  of  the  said  ancestor:  (Wilson  v.  Forster,  M'Clel.  &  Younge,  275:)  still  it 
appears  that,  whenever  the  parties  have  a  conunon  interest  in  documents,  (Bnrlon 
¥.  JSTtvUU,  2  Cox,  242,)  or  there  is  privity  between  the  plaintiff  and  defendant 
as  to  the  matters  which  documents  m  the  hands  of  one  are  necessary  to  elucidate, 
{hunan  v.  Hodt^son,  1  Younge  &  Jerv.  30,)  there  a  production  will  be  ordered, 
unless  the  applicant  is  a  tenant  disputing  the  title  of  his  landlord ;  Earl  of  Fal- 
mouth V.  Moss,  11  Price,  4G4;  but  where  there  is  no  privity  between  the  parties, 
mid  their  tides  are  perfectly  independent  of  each  other,  it  is  a  general  principle 
in  Courts  of  Equity,  that  a  person  shall  not  be  compelled  to  produce  his  title 
deeds  to  gratify  the  curiosity  of  a  person  having  no  estate  or  interest  in  the  prop- 
ertv  to  which  tiiey  relate.    Comptan  v.  Earl  Grey,  1  Younge  &  Jerv.  1.58. 

2.  However  large  the  term  may  be,  in  which  a  discretionary  power  is  given  to 
trustees ;  whether,  as  in  the  present  case,  to  appoint  new  trustees,  or  for  any  other 
purpose ;  still  that  discretion  is  under  the  control  of  the  Court,  and  must  be  hon- 
estly exercised  for  the  benefit  of  the  cestui  que  trust.  MUsins^n  v.  MiU^ave,  3 
Mad.  493 ;  ffalk^r  v.  iSftore,19  Ves.  392.  And  see  note  6  to  Huiduion  v.  Manning- 
ton,  1  V.  366.  That  new  trustees  are  not  to  be  substituted  without  the  authority  of 
the  Court,  see  the  cases  cited,  anit,  in  tlie  note  to  MUlard  v.  Eyre,  2  V.  94 ;  to 
which  add, v.  Bobarts,!  Jac.  &  Walk.  251. 

(1)  Ante,  Lokcr  v.  RoUe,  Ryves  v.  Ryves,  vol.  iii.  4,  243 ;  vosi,  Aston  v.  Lord 
Exeter,  Hylton  v.  Morgan,  vi.  288,  293 ;  Aikins  v.  JVHght,  xiv.  Oil ;  Jones  v.  Jimes, 

3  Mer.  161 ;  7  Pri.  663;  Vansittart  v.  Barber,  9  Pri.  641 ;  SampsQn  v.  Sicettenham, 
.'5  Mad.  16.    The  abstract  in  the  margin  is  incorrect. 
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3.  As  between  the  representatives  of  a  deceased  tenant  for  life  and  a  remain- 
der-man, dividends  on  stock  in  the  pablic  funds  are  never  apportioned ;  Wilson  v. 
Hcarman^  2  Ves.  Sen.  673 ;  Sherrard  v.  Sharard^  3  Atk.  503 ;  for  these  are  con- 
sidered in  the  nature  of  annuities,  payable  half  yearly,  and  not  accruing  dt  die  in 
diem :  Pearly  v.  Smithy  3  Atk.  261 :  but  this  seems  to  afford  little  ground  for  the 
hesitation,  felt  in  the  principal  case,  as  to  discharging  a  quarterns  annuity,  actual- 
ly due  to  an  annuity  creditor  before  his  death,  where  the  annuity  was  created  by 
bond,  expressly  reserving  payment  of  the  annuity  quarterly :  indeed,  although  the 
condition  of  a  bond  reserve  interest  payable  half  yearly,  this  will  not  preclude 
apportionment,  should  one  of  the  parties  to  whom  the  interest  was  reserved  die 
before  the  day  of  payment    Banner  v.  Lowe^  13  Ves.  135. 


CHETHAM  V.  LORD  AUDLEY. 
POOLE  V.   LARKINS. 

[Rolls. — 1798,  Mat  7 ;  Lincoln's-Inn  Hall.    July  24.] 

An  executor  in  India  passing  his  accounts  in  this  Court  is  entitled  to  the  commis- 
sion upon  payments,  according  to  the  practice  in  India,  (a) 

The  first  of  these  causes  arose  upon  the  following  case :  Joseph 
Moorhouse  died  in  the  East  Indies  in  1789 ;  having  by  his  will, 
after  some  pecuniary  legacies,  given  all  the  residue  of  his  estate  to 
his  wife ;  and  he  appointed  Josias  Duprie  Porcher,  Edward  Bois- 
daune,  George  Hall,  since  deceased,  and  Mrs.  Moorhouse,  his 
executors  in  India,  and  Thomas  Chctham,  John  Strode,  Robert 
Speediman,  since  deceased,  and  Mrs.  Moorhouse,  his  executors  in 
England. 

(a)  It  is  a  general  principle  of  the  English  law,  that  an  executor  or  administrator 
shall  have  no  allowance,  at  law  or  in  equity,  for  personal  trouble,  and  loss  of  time 
in  the  execution  of  his  duties.  2  Williams,  Exec.  1315, 1316,  and  note.  The 
rule  is  otherwise  in  most  of  the  States  of  the  United  States.  Wilson  v.  Wilson,  3 
Binn.  560 ;  Prevost  v.  GratZy  3  Wash.  C.  C.  434 ;  Pusey  v.  Clemson,  9  S.  &  R.  209 ; 
WaUca's  Estate,  ibid.  223 ;  Sterrei's  Appeal,  2  Penn.  426 ;  Jbidtrkon  v.  Mffy  11  S. 
&  R.  208;  Jennison  v.  Hapgoody  10  Pick.  79;  2  Kent,  Comm.  420,  (5th  ed.)  As  to 
the  allowances  to  trustees,  see  note  (a]  to  Fountaine  v.  Pellety  1  V.  337.  In  India, 
the  Courts  permit  an  executor,  as  m  the  present  case,  to  charge  a  commis- 
sion upon  the  amount  of  assets  collected  by  him  in  India ;  and  if  assets  in  India 
come  to  be  administered,  not  in  India,  but  in  England,  the  Courts  of  the  latter 
countiy  are  bound  to  follow  that  rule  which  has  been  adopted  in  India.  2  Wil- 
liams, Exec.  1317 ;  CockereU  v.  Barber,  1  Sim.  23 ;  5.  C.  2  Russ.  585.  This  rule 
is  in  confonnity  with  other  well  established  rules.  For  instance,  contracts  are  to 
be  governed  by  the  laws  of  the  place  of  perfonnance.  Andrews  v.  Pond,  13  Peters, 
68 ;  Story,  Conflict  of  Laws,  §  280.  So  in  all  cases  where  interest  is  expressly  or 
impliedly  to  be  paid,  it  is  according  to  the  law  of  the  place  where  the  contract  is 
to  be  performed.  Usurarum  modus  ex  rnore  regionis,  ubi  contradum  est,  constituUio'y 
says  the  Digest  Ibid.  §  291 ;  Fanning  v.  Conseequa,  17  Johns.  51 1 ;  iS.  C.  3  Johns. 
Ch.  610 ;  Hosford  v.  Mdiols,  1  Paige,  '220 ;  Houghtdn  v.  Page,  2  N.  H.  42 ;  Peacock 
V.  Batiksy  1  Minor,  387;  DeWolfv.  Johnson,  10  Wheat  367.  A  contract  made  in 
England  for  advances  to  be  made  at  Gibraltar,  at  a  rate  of  interest  beyond  that  of 
England,  would  be  valid  in  England;  and  so  a  contract  to  allow  interest  upon 
credits  given  in  Gibraltar  at  such  higher  rate,  would  be  valid  in  favor  of  the 
English  creditor.  Haroey  v.  Archbold,  1  Ryan  &  Moodv,  184 ;  Andreios  v.  Pond^ 
13  Peters,  65;  Story,  Conflict,  §  292. 
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Upon  the  marriage  of  Lord  Audley  and  Mrs.  Moorhouse  the 
residuary  estate  of  the  testator  was  assigned  to  trustees,  upon  trust 
as  to  one  third  for  Lady  Audley ;  and  as  to  the  other  two  thirds, 
upon  trust  to  pay  the  income  thereof  to  Lady  Audley  for  her 
separate  use  during  her  life ;  and  as  to  the  capital  of  such 
•two  thirds,  in  trust  after  the  decease  of  Lady  Audley  for  [*73] 
her  child  or  children  by  Lord  Audley ;  and  in  default  of 
such  issue,  upon  other  trusts. 

The  will  was  proved  by  all  the  executors  in  India:  and  by 
Chetham,  Strode,  and  Lady  Audley,  in  England.  A  cause  was 
instituted  for  the  administration  of  the  estate  of  the  testatoi ;  and  by 
the  decree  made  on  the  26th  of  July,  1792,  ti^e  Master  of  the  Rolls 
directed  the  usual  accounts ;  and  declared,  that  the  residue  belonged 
to  Lady  Audley  and  to  the  trustees  in  her  marriage  settlement ;  and 
an  inquiry  was  directed  as  to  the  trusts  of  the  settlement.  On  the 
6th  of  August,  1794,  a  separate  report  was  made  of  the  proceedings 
under  that  decree. 

The  Defendant  Josias  Duprie  Porcher  was  in  India  at  the  time 
the  decree  was  made.  Upon  his  return  to  England  a  supplemental 
bill  was  filed  against  him.  By  his  answer  he  submitted  to  have  an 
account  of  the  testator's  estate  taken  as  against  him ;  and  by  the 
decree  made  in  the  supplemental  cause  on  the  12th  of  December, 

1796,  the  Master  of  the  Rolls  ordered,  that  the  decree  and  account 
should  be  carried  on  against  the  said  Defendant. 

The  Master  made  his  general  report,  dated  the  27th  of  July, 

1797,  stating  a  balance  of  729Z.  13^.  id.  due  to  the  Defendant 
Porcher  from  the  testator's  personal  estate ;  and  that  the  said  Defend- 
ant claimed  to  be  allowed  the  sum  of  1022Z.  2s.  2d.  as  and  for  com- 
mission at  the  rate  of  5  per  cent,  upon  the  several  and  respective 
payments  made  by  him  in  India,  on  account  of  the  estate  of  the 
testator ;  and  that  though  it  appeared  by  affidavits  laid  before  him 
in  support  of  such  claim,  that  such  allowance  had  been  made  to 
executors  by  the  Courts  of  Law  and  Equity  in  the  East  Indies,  yet, 
inasmuch  as  he  knew  of  no  instance  of  such  an  allowance  having 
been  made  to  an  executor  upon  passing  his  accounts  in  this  Court, 
he  had  therefore  not  thought  fit  to  allow  the  same  without  a  special 
order. 

An  exception  was  taken  to  the  report  for  not  allowing  the  claim 
of  conmiission. 

The  other  cause  came  before  the  Court  upon  an  exception  taken 
on  the  same  point. 

The  point  was  argued  at  the  Rolls ;  and  evidence  was  read  of  the 
practice  in  India.     Sir  Elijah  Impey  and  other  witnesses 
*  proved,  that  it  had  been  usual  to  make  this  allowance  to       [*74J 
an  executor,  who  had  not  a  legacy.     It  was  also  in  evi- 
dence, that  the  administration  in  Ihdia  was  very  beneficial  to  the 
residuary  legatee. 

The  Master  of  the  Rolls  having  taken  some  time  to  consider, 
directed  both  causes  to  be  set  down  for  judgment. 
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Hiflay  lih.  Master  or  the  Rolls  [Sir  Richard  Pepper  Ar- 
den].  I  must  hold,  that  the  commission  is  due.  It  is  a  very  material 
point ;  and  I  am  sorry  to  be  obliged  to  decide  it,  but  I  have  found 
it  universally  allowed,  whenever  claimed ;  and  between  party  and 
party  it  has  never  been  quarrelled  with,  when  they  came  to  settle 
their  accounts.  The  exceptions  therefore  must  be  allowed  in  both 
causes ;  and  it  must  be  referred  back  to  the  Master, 

It  is  a  matter  of  very  considerable  consequence :  and  it  is  very 
well  worth  while  to  take  the  opinion  of  the  Lord  Chancellor  upon  it. 

July  24th,  The  point  was  brought  before  the  Lord  Phancellor 
upon  an  appeal  from  the  order  made  by  the  Master  of  the  Rolls  in 
the  cause  of  Chetham  v.  Lord  Audky. 

Mr.  Graham^  for  the  Appellants.  However  reasonable  this  prac- 
tice may  appear,  and  however  it  may  tend  to  expedite  the  business 
and  benefit  the  estates  of  persons  dying  in  India,  yet  there  can  be 
no  positive  law  for  it ;  and  the  acquiescence  in  particular  instances 
cannot  be  the  foundation  of  any  precedent  in  the  course  of  practice 
in  this  Court ;  which  must  look  to  the  general  principle,  that  this 
Court  will  not  allow  an  executor  to  take  any  profit  for  the  execution 
of  the  trust  reposed  in  him.  A  bad  use  may  be  made  of  it.  To 
secure  a  large  commission,  the  executor  may  make  payments,  and 
neglect  to  get  in  the  property ;  as  he  may  charge  the  commission 
either  upon  the  payments  or  the  receipts  (I). 

Mr.  Piggoit  and  Mr.  Stanley^  for  the  Executor.  This  question  was 
argued  in  both  causes  very  fully ;  and  the  Master  of  the  Rolls  con- 
versed upon  it  with  Sir  Elijah  Impey.  The  only  question  is,  whether, 
where  a  person  is  domiciled  in  India,  makes  a  will  there, 
[  *75  ]  and  appoints  an  *  executor  in  India,  who  proves  the  will 
there,  and  collects  the  property,  that  executor  is  not  to  be  al- 
lowed what  the  constant  course  of  the  practice  of  that  country  allows 
him ;  and  whether  it  is  to  depend  upon  the  accident  of  his  coming^ 
and  accounting  here.  The  case  would  be  the  same  upon  any  foreigi> 
administration.  The  question  would  be  as  to  the  allowance,  to  which 
the  executor  would  be  entitled  according  to  the  law  of  that  foreign 
country.  The  Master  of  the  Rolls  observed  upon  the  beneficial 
cflect  of  this  practice,  and  upon  the  circumstances  of  persons  dy- 
ing in  India,  deprived  of  the  presence  of  their  relations.  The  ac- 
counts are  constantly  transmitted  to  the  India  House.  In  every  case, 
in  which  the  executor  has  not  a  legacy  for  his  care  and  trouble,  this 
allowance  is  made.  Though  the  account  was  passed  here,  it  is  wholly 
an  Indian  account.  If  this  allowance  was  not  made,  the  effects  of 
persons  dying  in  India  would  not  be  collected. 

Reply.  The  case  of  a  foreign  administration  does  not  apply  to 
this.     The  question  here  relates  to  parties  governed  by  the  laws  of 

(1)  Not  nllowed  upon  receipts,  ffost^  Hovtv  v.  Blakemany  596.  In  Freeman  v. 
Fairlie,  3  Mer.  24,  the  claim  of  commissions  by  an  executor  in  India  on  receiptB 
and  payments  was  disallowed ;  the  executor  having  a  legacy,  which  in  passing  nis 
accounts  after  a  great  lapse  of  time  he  was  not  permitted  to  renounce  for  tlie  pur- 
pose of  insisting  on  tliat  claim. 

VOL.  IV.  5* 
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this  country,  or  by  local  laws  subject  to  the  regulations,  under  which 
they  are  made.  It  has  been  done  by  acquiescence :  but  that  cannot 
establish  a  general  rule ;  and  would  not  govern  the  case  of  a  married 
woman  or  of  creditors. 

Lord  Chancellor  [Loughborough].  I  rather  incline  to  allow 
this.  I  think,  the  appointment  of  an  executor  in  India,  no  legacy 
being  given  to  him  (1),  is  the  appointment  of  an  agent  for  the  man- 
agement of  the  estate.  They  give  them  the  character  of  executor. 
There  would  be  no  possibility  of  getting  the  business  done  at  all 
without  this  allowance ;  and  if  the  executors  in  England  were  to  get 
a  person  to  do  the  business  in  India,  they  could  not  get  it  done  so 
cheap. 

Affirm  the  order. 

The  Attorney  General  said,  this  commission  had  been  allowed  at 
the  Cockpit.  

Ay  executor  in  India,  who  has  accepted  a  legacy  given  him  by  his  testator's 
will,  is  entitled  to  no  farther  remuneration  for  the  trouble  of  tne  office ;  and 
tboa^h  he  might,  possibly,  have  been  at  liberty,  by  renouncing  the  legacy  in  the 
first  instance,  to  have  entitled  hiaiself  to  the  commission  usually  allowed  to  an 
executor  in  India  on  all  receipts  and  payment  made  by  him  in  that  capacity,  yet 
he  will  not  be  permitted,  after  a  great  lapse  of  time,  to  renounce  the  legacy  given 
for  his  care  and  trouble,  in  order  that  he  may  be  enabled  to  chme  commission, 
when  he  finds  that  would  be  more  for  his  benefit  Freeman  v.  fbtWie,  3  Meriv. 
98.  And  where  an  agent,  resident  in  England,  has  been  appointed  the  executor 
of  bis  principal,  he  is  not  entitled  to  charge  commission  uix>n  remittances  sent  by 
the  testator  fiom  India,  but  not  received  tSl  after  his  death.  Hovey  v.  Bktkenum^ 
A  Yes.  609. 

(1)  No  legacy  was  given  to  Porcher.  A  legacy  was  given  to  another  executor, 
who  died,  not  having  acted.  Reg.  B.  A.  1791,  fa  745;  1797,  fa  417, 435,  584, 
611. 


76  HOLFORD  r.  WOOD.  [1798. 

HOLFORD   V.  WOOD. 

[Rolls,— 1798,  July  17, 18, 24.] 

ExECUTOE  having  specific  bequests  by  will  and  codicil  held  a  trustee  for  the  next 
of  kin  as  to  the  residue  undisposed  of.  (a) 

A  will  restrained  in  point  of  extent  to  a  partial  disposition  by  a  particular  enumer- 
ation and  a  reference  to  other  instruments,  notwithstanding  the  general  words 
"  personal  estate,"  [p.  76.] 

Specific  disposition  by  will  subject  to  annuities  and  le^cies  held  auxiliary  only : 
the  general  personal  estate  to  be  applied  in  the  first  instance,  (b)  [p.  76.] 

Two  annuities  of  equal  amount  in  the  same  will  to  the  same  person :  held  not  ac- 
cumulative, (c)  [p.  76.] 

William  Eweb  dying  in  1789  by  his  will  and  a  codicil,  after  giv- 
ing a  legacy  of  500  guineas  to  Dame  Elizabeth  Wood,  and  five 
guineas  to  her  husband  Sir  Francis  Wood,  and  other  legacies,  be- 
queathed the  residue  of  his  personal  estate  to  his  brother  Thomas 
Ewer  and  Thomas  Torr,  to  be  laid  out  in  Government  securities  or 
Bank  stock ;  the  interest  to  be  paid  to  his  said  brother  for  life ;  and 
after  the  decease  of  his  said  brother  he  gave  2000/.  Bank  stock  to 
Cropley  Ashley,  and  the  interest  of  the  remainder  of  his  personal 
estate  to  Dame  Elizabeth  Wood  for  her  life ;  and  after  her  decease 
he  gave  the  whole  to  the  said  Cropley  Ashley;  and  he  appointed 
his  brother  and  Thomas  Torr  executors. 

Thomas  Ewer  by  his  will,  dated  the  22d  of  December,  1789,  after 
giving  several  legacies  and  annuities  bequeathed  all  the  residue  of 
his  estate  and  effects  to  the  said  Thomas  Torr  and  Francis  Grojan 
and  the  survivor,  his  executors  and  administrators,  in  trust  to  pay 
the  interest  and  produce  thereof  during  the  joint  lives  of  the  said 
Dame  Elizabeth  Wood  and  her  husband  Sir  Francis  Wood  unto  Dame 
Elizabeth  Wood  for  her  separate  use ;  and  if  she  should  happen  to 
survive  her  said  husband,  upon  trust  after  his  decease  to  assign  and 
transfer  the  principal  or  capital  thereof  unto  her  for  her  own  use  and 

(a)  The  question,  formerly  in  Enjrland  so  fruitful  in  nice  distinctions,  with  re- 
gard to  the  presumption  of  a  gift  of  the  unbequeathed  residue  to  the  executor,  is 
of  litUe  practical  consequence  in  the  United  States,  where  the  residue  is  by  law 
distributed  among  the  next  of  kin,  in  the  absence  of  all  contrary  expressions  of 
intention  by  the  testator.  See,  anUj  note  (a)  to  Bennd  v.  Bachelor^  1 V.  68 ;  note 
(o)  to  JVourse  v.  Finch,  1  V.  344. 

(b)  The  intention  of  the  testator  must  clearly  appear,  in  order  to  authorize  the 
exemption  of  the  personal  estate  from  the  payment  of  debts  and  legacies.  See, 
ante,  note  (a)  to  Kidney  v.  Coussmaker,  1  V.  436 ;  note  (a)  to  Gray  v.  Mmndkorpe^ 
3  V.  103. 

(c)  Where  two  legacies  of  quantity  of  equal  amount  are  bequeathed  to  the  same 
legatee  in  one  and  the  same  instrument,  the  second  is  considered  a  mere  repetition, 
and  the  legatee  shall  be  entitled  to  one  legacy  only.  2  Williams,  Exec.  924 ; 
Manning  v.  Tliesiger,  3  M.  &  K.  29.  This  seems  to  be  according  to  the  rule  of 
the  Roman  law.  2  Roper,  Legacies,  by  White,  18,  ch.  16,  §  1.  In  Mackinnan  v. 
Peachj  2  Keen,  555;  Spire  v.  Smtth,  1  Beav.  419 ;  and  Hales  v.  Damll,  3  ibid.  324, 
severad  annuities  were  held  to  be  cumulative  and  not  substitutional.  See,  also, 
Martin  v.  Drinkxoater,  2  Beav.  215;  Deunit  v.  Yalea,  10  Johns.  ]56;  and  note  (a) 
to  Mogsridgc  v.  Thackwell,  1  V.  464. 
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benefit :  but  if  she  should  die  in  his  life,  then  the  trustees  were  to 
stand  possessed  of  the  said  residue  of  the  testator's  personal  estate 
in  trust  for  the  said  Cropley  Ashley ;  and  he  appointed  his  said  trus- 
tees executors. 

By  indentures,  dated  the  25th  of  March,  1790,  executed  soon 
after  the  death  of  Thomas  Ewer  and  during  the  life  of  Sir  Francis 
Wood,  reciting  the  will  and  codicil  of  William  Ewer  and  his  death, 
and  that  Thomas  Ewer  had  since  died,  and  that  part  of  the  residue 
of  the  personal  estate  of  William  Ewer  consisted  of  a  piece  of 
ground  with  the  appurtenances  situate  at  Richmond  in  the  county 
of  Surrey ;  which  was  occupied  by  the  said  William  Ewer,  and  used 
as  a  garden,  and  had  by  a  certain  indenture  therein  mentioned  been 
assigned  to  him  for  the  remainder  of  the  term  of  50  years,  and  had 
been  valued  at  50/ ;  and  that  other  part  of  the  said  residue  consist- 
ed of  household  goods  and  furniture,  pictures,  china,  a  violin  and 
case,  a  piano  forte,  and  other  particulars  therein  ifnention- 
ed,  *  which  had  been  valued  at  668/.  7*. ;  and  that  the  [  *77] 
said  Cropley  Ashley  having  consented  to  relinquish  to  the 
said  Dame  Elizabeth  Wood  for  her  sole  and  separate  use  the  said 
piece  of  ground  and  the  said  household  goods  and  other  effects  had 
requested  Thomas  Torr  to  assign  the  same  to  William  Godfrey,  in 
trust,  as  thereinafter  mentioned  ;  and  that  Thomas  Torr  had  accor- 
dingly by  a  deed  poll  of  equal  date  assigned  the  said  piece  of  ground 
to  Godfrey  ;  it  was  witnessed,  that  Thomas  Torr  and  Cropley  Ash- 
ley assigned  all  the  said  household  goods  and  furniture  and  other 
effects  to  the  said  William  Godfrey,  in  trust  for  the  sole  and  sepa- 
rate use  of  the  said  Dame  Elizabeth  Wood,  and  to  be  held,  used, 
enjoyed,  assigned  or  disposed  of,  as  she  (notwithstanding  her  cov- 
erture) should  appoint ;  and  for  want  of  such  appointment,  in  trust 
for  her,  the  said  Dame  Elizabeth  Wood,  her  executors,  administra- 
tors and  assigns. 

By  another  indenture  of  the  same  date,  reciting  the  will  of  Thom- 
as Ewer  and  his  death,  and  that  part  of  the  residue  of  the  personal 
estate  of  the  said  Thomas  Ewer  consisted  of  a  leasehold  messuage 
in  Upper  Brook  Street,  held  for  a  term  of  ten  years  at  the  yearly 
rent  of  902.,  which  lease  had  been  valued  at  5#.,  and  that  other  part 
thereof  consisted  of  household  goods  and  furniture  valued  at  122/., 
the  said  leasehold  messuage  and  the  said  other  property  were  as- 
signed to  the  said  William  Godfrey  in  like  manner,  in  trust  for  the 
separate  use  of  the  said  Dame  Elizabeth  Wood,  and  to  be  disposed 
of  as  she  should  appoint ;  and  in  default  of  such  appointment,  in 
trust  for  her,  her  executors,  administrators  and  assigns. 

Sir  Francis  and  Lady  Wood  upon  the  31st  of  May,  1790,  duly 
surrendered  to  the  lady  of  the  manor  of  Richmond  otherwise  West- 
Sheene  in  the  county  of  Surrey  according  to  the  custom  of  the  said 
manor  all  the  copyhold  or  customary  messuages,  lands,  tenements 
and  hereditaments,  late  of  the  said  William  Ewer  and  Thomas  Ewer 
or  either  of  them  with  their  appurtenances  (to  which  the  said  Dame 
Elizabeth  Wood  had  that  day  been  admitted  as  the  nLqce  and  heir 


77  HOLFORD  V.  WOOD.  [1798. 

at  law  of  the  said  William  and  Thomas  Ewer  respectively)  to  the 
use  of  such  person  or  persons  and  for  such  estates  and  interests,  for 
such  ends,  intents  and  purposes,  and  chai^d  and  chargeable  with 
such  sum  or  sums  of  money,  annual  or  in  gross,  and  in  such  man- 
ner and  form,  with  or  without  power  of  revocation,  as  she,  the  ^d 
Dame  Elizabeth  Wood,  notwithstanding  her  coverture,  and 
[  *78]  *  whether  married  or  sole,  by  any  deed  or  writing  or  by 
her  last  will  or  any  writing  purporting  to  be  her  last  will 
should  give,  grant,  devise  or  appoint,  the  same ;  and  for  want  of 
such  appointment  to  the  use  of  the  said  Dame  Elizabeth  Wood,  her 
heirs  and  assigns  for  ever. 

Sir  Francis  Wood  died  in  July,  1795. 

Lady  Wood  being  seised  and  possessed  of  the  said  copyhold  ten- 
ements and  of  some  of  the  personal  estate  of  William  Ewer  which 
had  been  assigned  to  her  as  aforesaid,  and  also  of  a  reversionary 
interest  in  812.  145.  8d.  Bank  long  annuities,  standing  in  the  names 
of  trustees,  being  the  sum  insured  upon  a  house,  that  had  been 
burnt  down,  the  trusts  whereof  had  been  declared  by  a  deed,  execut- 
ed in  the  life  of  Sir  Francis  Wood,  to  be  for  the  benefit  of  Susan- 
nah Ewer  for  her  life,  and  after  her  decease  for  Sir  Francis  Wood 
and  Dame  Elizabeth  Wood,  their  executors,  administrators  and  as- 
signs, according  to  their  interests  in  the  said  house ;  and  being  also 
possessed  of  other  personal  estate,  comprehending  among  other  par- 
ticulars money  in  the  public  funds,  part  of  the  residue  of  the  per- 
sonal estate  of  Thomas  Ewer,  bequeathed  to  her  by  his  will,  made 
her  will  as  follows : 

<<  This  is  the  last  will  and  testament  of  me  Dame  Elizabeth  Wood 
widow  of  Sir  Francis  Wood  of  Lower  Grosvenor  Street  in  the  county 
of  Middlesex  Baronet  and  only  child  and  heir  at  law  of  Anthony 
Ewer  late  of  Queen-Square  Westminster  in  the  said  county  of  Mid- 
dlesex Esquire  deceased  All  the  copyhold  or  customary  messuages 
lands  and  hereditaments  late  of  William  Ewer  and  Thomas  Ewer 
Esquires  deceased  or  either  of  them  with  their  and  every  of  their  ap- 
purtenances situate  within  or  holden  of  the  manor  of  Richmond 
otherwise  West-Sheene  in  the  county  of  Surrey  to  which  I  have  been 
admitted  as  niece  and  heir  at  law  of  the  William  Ewer  and  Thomas 
Ewer  respectively  were  duly  surrendered  to  the  use  of  such  person 
or  persons,  to  and  for  such  estates  and  interests  and  for  such  ends 
intents  and  purposes  and  chargeable  and  charged  with  such  sum  or 
sums  of  money  either  annual  or  in  gross  and  in  such  manners  and 
form  as  the  said  Dame  Elizabeth  Wood  notwithstanding  any  cover- 
ture by  any  deed  or  writing  purporting  to  be  my  last  will  and  testament 
should  give  grant  devise  limit  or  appoint  the  same  And  whereas 
by  virtue  of  certain  leasehold  hereditaments  household 
[*  79]  *  goods  furniture  and  personal  estate  late  belonging  to 
the  said  William  Ewer  and  Thomas  Ewer  respectively 
were  assigned  to  I  do  by  this  present  writing  give  devise  limit  and 
appoint  the  said  copyhold  or  customary  messuages  lands  tenements 
and  hereditaments  and  also  the  said  leasehold  hereditaments  house- 
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hold  goods  furniture  and  personal  estate  unto  the  said  Sir  Francis 
Lindley  Wood  his  heirs  executors  administrators  and  assigns  for  his 
and  their  own  proper  use  and  benefit  subject  only  to  the  payment  of 
the  following  annuities  and  legacies  ^that  is  to  say)  I  give  to  Charles 
Richardson  of  his  Majesty's  ship  Circe  a  legacy  of  500/.  and  to 
Thomas  Newman  I  give  an  annuity  of  302.  for  his  life  payable 
quarterly  at  the  usual  quarter-days  the  first  payment  to  be  made  on 
such  of  the  same  days  as  shall  first  happen  after  my  death  To 
Caroline  Wood  daughter  of  the  late  Captain  Charles  Wood  of  Bowl- 
ing-Hall I  give  my  diamond  ear-rings  To  Thomas  Torr  of  the  Bank 
I  give  a  legacy  of  50/.  To  my  servant  I  give  all  my  wearing  apparel 
To  Elizabeth  Mole  I  give  an  annuity  of  10/.  a-year  for  her  life  and 
to  each  of  the  women  servants  who  are  living  with  me  at  the  time 
of  my  death  I  give  a  legacy  of  20/. ;  and  to  each  of  the  meii  servants 
who  are  living  with  me  at  the  time  of  my  death,  I  give  a  legacy  of  20/. 
These  legacies  to  be  severally  paid  at  the  end  of  three  months  next  after 
my  death  I  give  to  Thomas  Newman  the  butler  30/.  a  year  for  his  life. 
And  I  do  nominate  and  appoint  the  said  Sir  Francis  Lindley  Wood  to 
be  sole  executor  of  this  my  will  and  testament  whereof  the  said  Dame 
Elizabeth  Wood  have  to  this  present  writing  which  I  declare  to  be  my 
last  will  and  testament  set  my  hand  and  seal  this  28th  day  of  August 
1795  in  the  34th  year  of  his  reign  of  the  King  of  Great  Britain  France 
and  Ireland  King  Defender  of  the  Faith  and  so  forth  and  in  the  year 
of  our  Lord  1795  I  give  to  Joseph  Robinson  10/.  a-year  for  his  life." 

This  will  was  signed  by  the  testatrix,  and  attested  by  three  wit- 
nesses ;  and  the  whole  of  it  was  written  in  her  own  hand. 

The  following  codicil  was  added,  written  upon  the  same  paper, 
and  in  the  hand-writing  of  the  testatrix,  but  without  date  : 

"  I  give  to  Sir  Francis  Lindley  Wood  81/.  a  year  Long  Annuities 
I4s.  8d.  for  the  life  of  Mrs.  Ewer  at  her  death  at  the  disposal  of 
Lady  Wood  which  I  give  to  Sir  Francis  Lindley  Wood 
also  the  *  household  goods  furniture  plate  books  and  linen        [*80] 
to  his  heirs  administrators  and  assigns  at  the  house  in  Lower 
Grosvenor  Street  which  is  out  in  1800." 

The  testatrix  died  in  1796.  The  bill  was  filed  by  the  sole  next 
of  kin  ;  and  four  questions  arose : 

1st:  Whether  by  the  disposition  in  favor  of  the  executor  he  was 
a  trustee  as  to  the  residue  for  the  next  of  kin  : 

2dly :  As  to  the  extent  of  the  disposition  to  the  executor ;  whether 
it  comprehended  all  the  property  of  the  testatrix  derived  from  the 
Ewers,  or  by  reference  to  the  assignments  so  much  only  as  she  was 
possessed  of  under  them : 

3dly :  If  the  disposition  to  the  executor  was  restrained  to  what 
passed  under  the  assignments,  whether  he  took  that  property  liable 
to  the  legacies  and  annuities  in  the  first  instance,  or  only  charged  in 
aid  of  the  general  personal  estate  : 

4thly :  Whether  the  Defendant  Thomas  Newman  was  entitled  to 
two  annuities  of  30/.  or  to  one  such  annuity  only. 

Mr.  Grant  and  Mr.  Alexander j  for  the  Plaintiff.      As  to  the  first 
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point,  even  if  it  stood  upon  the  will  alone,  the  executor  is  a  trustee 
as  to  the  residue  :  but  upon  the  codicil  taken  together  with  the  will 
there  can  be  no  doubt ;  for  no  distinction,  that  can  be  stated  upon 
the  will,  can  apply  to  the  Long  Annuities  given  by  the  codicil. 

It  is  unnecessary  to  argue  the  general  proposition,  that  a  legacy  to 
an  executor  turns  him  into  a  trustee  as  to  the  residue,  unless  a  clear 
intention  appears,  that  he  shall  have  the  general  residue  as  well  as 
the  particular  bequest  (I).  It  is  equally  clear,  that  a  specific  legacy 
will  turn  him  into  a  trustee  as  well  as  a  pecuniary  legacy.  In  Martin 
V.  ReboWy  1  Bro.  C.  C.  154,  that  is  taken  as  clear  beyond  all  contro- 
versy. It  was  settled  in  Southcot  v.  Watson,  3  Atk.  226.  Besides 
the  determinations,  the  same  reason  applies  to  the  case  of  a  specific 
legacy ;  for  the  executor  would  take  it  as  part  of  the  residue.  Mr. 
Justice  BuUer's  language  in  Nourse  v.  Finch  (ante,  Vol.  I.  356)  is  to 
the  same  effect.  In  this  will  there  are  several  specific 
[*81]  bequests.  The  only  argument  in  favor  of  the  *  executor 
upon  the  will  would  be,  that  as  the  testatrix  had  a  power 
of  appointment,  she  might  have  conceived  it  necessary  to  make  a 
specific  appointment ;  and  therefore  it  may  be  considered  as  an  ap- 
pointment, not  a  bequest:  but  for  that  he  must  admit  the  other 
question,  that  nothing  passed  but  what  the  testatrix  possessed  under 
the  assignments ;  for  that  argument  would  not  apply  to  what  she 
took  merely  under  the  will  of  Thomas  Ewer.  It  will  also  be  aigued 
upon  the  ground  of  exception :  but  it  does  not  resemble  those  cases. 
There  is  however  a  clear  express  legacy  given  to  him  by  the  codicil, 
which  is  liable  to  none  of  those  objections :  namely,  the  Long  Annui- 
ties ;  which  are  not  given  by  way  of  appointment  or  exception,  and 
do  not  fall  within  any  of  the  excepted  cases ;  which  are,  where  some- 
thing is  given  by  way  of  exception,  or  upon  a  contingency,  or  an  in- 
terest for  life,  or  limited  to  a  certain  period,  and  not  absolutely. 

The  next  question  is,  what  is  to  be  considered  as  the  residue : 
that  is,  how  much  passes  to  the  executor  under  what  we  contend  to 
be  a  specific  bequest  Blind  as  the  will  is,  there  is  no  possibility  of 
mistaking  the  meaning.  If  her  intention  was,  as  will  be  contended, 
to  give  to  the  executor  all  that  part  of  her  property,  that  she  derived 
under  the  will  of  Thomas  Ewer,  there  was  no  occasion  for  her  to 
refer  to  the  assignments ;  or  if  she  thought  that  necessary,  the  refer- 
ence would  have  been  general :  but  she  took  great  pains  to  set  about 
a  very  special  recital  of  the  parts  of  the  property  of  the  Ewers,  that 
she  intended  to  give  him ;  from  which  it  is  evident  she  only  means 
to  give  parts.  The  will  is  evidently  copied  from  and  bears  a  refer- 
ence to,  some  other  instrument,  which  she  had  before  her  or  in  her 
contemplation.  There  are  many  formal  phrases  :  but  there  are  also 
many  omissions.  She  uses  the  word  "  assigned  "  not "  bequeathed." 
Here  are  instruments,  tliat  satisfy  that  word,  and  give  it  a  precise 
sense.     If  it  was  not  for  these  instruments,  that  word  would  have 

(1)  In  JSTourse  v.  JFYwcA,  arde,  vol.  i.  344;  ii.  78;  4  Bro.  C.  C.  239;  and  dentuU 
V.  Lcwthwaite,  and  Thornton  v.  Tracy^  ante,  ii.  465  and  644,  this  point  is  fully  dis- 
cussed ;  and  most  of  the  authorities  are  referred  to.    See  the  note,  <mU,  vol.  i.  302. 
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no  meaning.  All  the  recitals  tend  to  confine  it.  If  there  was  no 
omission,  she  would  have  added  "certain  indentures"  after  the 
words  "  by  virtue  of."  The  recital  is  probably  copied  from  the  in- 
strument, from  which  this  will  is  evidently  formed.  She  means  to 
say,  the  two  kinds  of  property  came  to  her  in  the  same  way.  She 
inust  therefore  mean  the  copyhold,  which  she  took  by  surrender,  and 
what  she  took  under  the  assignments.  She  recites  the  power  of  ap- 
pointment ;  and  uses  the  word  "  appoint"  among  UiQ  others. 
A  power  of  appointment  is  *  reserved  to  her  under  the  as-  [*  82] 
signments  and  the  surrender :  but  there  is  no  such  word 
in  the  will  of  Thomas  Ewer.  She  would  find  the  words, "  leasehold  " 
and  "  household  goods  and  furniture  "  in  the  assignments,  but  not 
in  the  will.  Looking  at  the  assignments  it  was  natural  for  her  to 
use  these  words ;  and  if  she  had  them  before  her,  the  inference  is 
clear,  that  she  meant  to  give  only  what  passed  to  her  by  those  instru- 
ments. 

The  third  question  is,  under  what  terms  the  executor  takes  the 
property  so  specifically  bequeathed  to  him.  The  annuities  and  leg- 
acies must  be  paid  out  of  that  property.  The  testatrix  disposes  of 
no  other  part  of  her  property  except  the  Long  Annuities  by  the  codicil. 
The  disposition  of  this  specific  part  of  her  property  to  the  Defend- 
ant, subject  only  to  the  payment  of  the  annuities  and  legacies,  is  the 
same  as  if  she  had  said,  upon  condition  of  his  paying  them.  That 
is  the  fund  therefore,  out  of  which  they  are  to  be  paid.  She  means 
to  die  intestate  as  to  part  of  her  property  and  to  dispose  of  another 
part ;  but  she  subjects  that  part  expressly  to  the  annuities  and  lega- 
cies ;  which  therefore  cannot  fell  upon  the  residue,  of  which  she 
makes  no  disposition.  The  will  only  relates  to  that  part  of  her  prop- 
erty, of  which  she  disposes.  The  utmost,  that  could  be  contended 
by  the  annuitants  and  legatees,  would  be,  that  in  case  that  fund 
should  fail,  they  should  come  upon  the  general  residue.  The  cases 
of  personal  estate  being  discharged  from  the  debts  (1)  have  no  anal- 
ly to  this.  In  cases  of  that  kind  those,  who  claim  the  personal 
estate,  must  show,  that  it  is  discharged ;  for  the  law  charges  the 
residuary  estate  with  the  debts.  No  such  necessity  is  imposed, 
where  the  question  is,  whether  legacies  are  specifically  charged. 
The  parties  are  upon  equal  terms.  The  testatrix  had  nothing  in 
view  but  the  copyhold  estates,  and  the  personal  property  comprised 
in  these  assignments,  which  are  perfectly  equal  to  the  burthen.  It 
is  like  a  gift  of  real  estate  upon  paying  a  sum  of  money.  The  only 
case,  that  has  any  analogy  to  this,  is  fVilson  v.  Lord  Bath,  before 
Lord  Kenyon,  when  Master  of  the  Rolls.  The  Defendant  being  en- 
titled to  the  reversion  of  the  Bradford  estate  cliargcd  that  estate  with 
the  sum  of  2000/.  for  the  benefit  of  the  Plaintiff  by  deed  ;  but  re- 
served a  power  of  revocation.  He  did  revoke  the  uses  by  his 
will ;  and  he  devised  the  reversion  of  the  Bradford  estate,  subject 
nevertheless  among  other  things  to  the  payment  of  the  said  sum 

(1)  See  Gray  v.  MnnethorpCj  anlty  voli  iii.  103;  and  the  note,  106. 
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of  2000/.,  charged  on  that  estate  by  the  deed,  to  the  Pulteney 
family.  When  the  reversion  came  into  possession,  the  bill  was 
filed  against  Lord  Darlington  and  Sir  William  Pulteney,  the  de- 
visee of  the  real  estate.  The  question  between  them  was,  whether 
the  personal  estate  or  the  devised  estate  should  bear  the  bur- 
then. There  was  no  gift  of  the  2000Z.  except  as  connected  with 
the  real  estate.  Lord  Kenyoa  decided,  that  the  real  estate  must 
bear  the  burtheni 

Upon  the  fourth  question,  whether  two  annuities  are  given  to 
Newman,  the  result  of  the  various  cases  is,  that  where  two  legacies 
are  given  to  the  same  person  by  the  same  instrument,  prima  facie 
they  are  not  accumulative ;  that  the  presumption  is  different,  where 
they  are  given  by  different  instruments :  but  even  in  that  case  upon 
circumstances  it  may  be  considered  as  mere  repetition.  Greenwood 
v.  Greenwood^  before  Lord  Bathurst,  Garth  v.  Meyricky  1  Bro.  C.  C. 
30.  Atten  v.  Callow  and  Barclay  v.  Wainwrigkt,  {ante,  Vol.  IIL 
289,  462)  in  which  all  the  other  cases  are  cited  (1).  In  Barclay  v. 
Wainwrighty  though  the  second  legacy  was  given  by  a  different  in- 
strument, your  Honor  held  it  a  mere  substitution ;  though  the  dif- 
ference was  much  more  marked  than  in  this  case.  It  would  require 
much  more  than  occurs  in  this  case  to  make  this  accumulative. 

Mr.  Graham,  Mr.  Richards,  and  Mr.  Fonblanque,  for  the  Defend- 
ant, the  executor.  Upon  the  first  question  it  is  contended,  that 
wherever  a  legacy,  be  it  pecuniary  or  specific,  is  given  to  an  execu- 
tor, it  necessarily  makes  him  a  trustee  as  to  the  residue  for  the  next 
of  kin,  unless  there  is  irresistible  proof,  that  the  executor  is  intended 
to  take  it.  Bowker  v.  Hunter,  1  Bro.  C.  C.  328,  which  contains  an 
epitome  of  all  the  law  upon  the  subject,  differs  essentially  from  the 
rule  so  stated.  Lord  Thurlow's  rule  was  the  result  of  great  inquiry, 
and  was  adopted  by  the  present  Lord  Chancellor  (2) ;  that  in  ail 
cases  the  presumption  is,  that  the  executor  takes  tlie  residue  bene- 
ficially as  at  law ;  and  nothing  will  take  it  from  him  but  an  irresisti- 
ble inference  arising  from  the  will,  or  an  express  declaration,  that 
the  executor  shall  not  have  it.  The  cases  cited  do  not  sustain  tiic 
conclusion  drawn  from  them.  In  Southcot  v.  Watson,  though  Lord 
Hardwicke  seems  inclined  to  the  opinion,  that  the  infer- 
[*  84]  ence  arises  as  fairly  from  a  specific  as  from  a  *  pecuniary 
legacy,  he  did  not  consider  that  as  conclusive ;  and  he 
argues  particularly  upon  the  circumstances,  showing  a  clear  inten- 
tion, that  the  executrix  should  be  accountable  for  the  rest  of  tiie 
property.  In  Nourse  v.  Finch,  the  specific  legacy  would  have  de- 
cided the  case  at  once,  if  that  point  is  perfectly  clear.  Notwith- 
standing the  authorities,  that  there  is  not  much  diflerence  between 
specific  and  pecuniary  legacies,  it  cannot  be  said  in  all  cases,  that 
because  a  specific  legacy  is  given  to  the  executor,  he  is  not  entitled 
to  the  residue.     We  know,  that  frequently  the  intention  in  making 

(!)  See,  also,  Hodges  v.  Peacock,  ante,  vol.  iii.  735;  and  the  note,  L  4G(l 
(2)  See  J^owse  v.  Pinch,  ante,  vol.  ii.  8^,  upon  the  appeal. 


1798.]  HOLFORD   17,  WOOD.  84 

an  executor  is,  that  he  shall  take  all  the  property  not  disposed  of. 
There  may  be  good  sense  in  giving  a  legacy,  in  all  events  to  pre- 
serve something  for  the  executor.  He  will  be  entitled  to  a  horse 
specifically  given  to  him,  though  all  the  personal  estate  is  not  more 
than  sufficient  for  the  debts.  Many  testators  do  not  know  the  ex- 
tent of  the  personal  estate  or  of  their  engagements. 

Mr.  Justice  Buller  in  Nourse  v.  Finch  lays  down  the  rule  too 
broadly.  He  also  thought,  no  evidence  could  be  admitted  but  as  to 
what  passed  at  the  time  of  making  the  will :  but  the  Lord  Chancel- 
lor differed  from  him  upon  that.  Neither  of  them  however  decided 
the  case  upon  the  specific  legacy.  Appointing  this  Defendant  sole 
executor  is  as  much  as  to  say,  he  only  shall  have  to  do  with  her 
property.  Lawson  v.  LawsaUy  7  Bro.  P.  C.  511,  proves,  that  the 
mere  circumstance  of  a  legacy  to  the  executor  is  not  conclusive ; 
and  that  it  is  not  necessary  for  him  to  do  more  than  to  show,  that 
his  legal  title  is  not  inconsistent  with  the  intention  appearing  on  the 
will ;  as  it  is,  where  a  legacy  is  given  him  for  his  care  and  trouble, 
or  where  he  is  made  executor  in  trust.  The  testatrix  cannot  be  taken 
to  make  the  distinction,  that  after  her  husband's  death  the  property 
was  her  own,  and  did  not  require  appointment ;  as  she  might  be 
supposed  to  think  before.  She  gave  the  long  Annuities  by  the  cod- 
cil  for  the  same  mistaken  reason  ;  that  it  would  not  pass  without  a 
specific  appointment.  The  instruments,  if  they  lay  before  her,  prob- 
ably misled  her  to  think  an  appointment  necessary  as  to  that  also ; 
and  that  otherwise  it  would  not  pass ;  and  probably  at  the  same 
time  it  occurred  to  her,  that  it  was  necessary  particularly  to  mention 
the  household  goods,  &c.  It  has  never  been  determined  in  specicy 
that  a  legacy  by  a  codicil  excludes  an  executor.  It  is  certainly  dif- 
ficult to  support  the  distinction :  but  put  the  case  of  property  ac- 
acquired  after  the  execution  of  the  will :  the  testatrix  might  have 
thought,  that  property  would  not  have  passed  by  the  will.  A  legacy 
by  a  codicil  therefore  is  not  so  conclusive  as  a  legacy  by 
*  the  will.  The  exception  will  not  apply  to  any  thing,  [  *85  ] 
unless  the  appointment  of  the  executor  is  held  to  carry 
the  rest.  The  diamond  ear-rings  and  wearing  apparel  could  not 
come  out  of  that  specific  property ;  for  they  were  part  of  the  per- 
sonal property  of  the  testatrix  herself.  What  could  be  subject  to 
this  exception  but  the  general  property  ?  How  is  the  annuity  to 
Robinson  to  be  paid,  except  out  of  the  general  assets  ? 

Upon  the  second  question  it  is  impossible  to  say,  all  the  property, 
she  had  from  William  and  Thomas  Ewer  did  not  pass  to  the  Defend- 
ant. The  words  "by  virtue  of"  may  refer  to  various  titles.  Can  it 
be  supposed,  that  after  an  anxious  and  careful  enumeration  of  her 
property  she  meant  to  give  these  trifling  benefits  to  the  principal 
object  of  her  bounty  ?  Is  the  word  "  assigned  "  occurring  in  a  will, 
acknowledged  very  inaccurate,  to  be  construed  in  its  appropriate 
legal  sense  ?  It  means  made  over  to  her ;  and  will  apply  to  the  will. 
She  might  be  misled  as  to  that  word  by  the  will  of  Thomas  Ewer ; 
which  directs  the  trustees  to  assign  to  her.    The  sense  of  that  word 
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is  surely  large  enough  to  comprehend  in  the  Contemplation  of  an 
ignorant  person  property  otherwise  given.  The  plaintiff  cannot  re- 
sort to  the  assignments ;  which  are  dehors  the  will. 

Upon  the  third  point:  this  is  the  common  case  of  a  specific  devise 
charged  with  debts  or  legacies  without  any  words  to  mark,  whether 
the  subject  devised  is  exclusively  charged,  or  only  chained  in  aid  of 
the  general  personal  estate.  Nothing  but  necessary  inference  can 
discharge  that  natural  fund.  Where  is  that  necessary  inference  ? 
The  intention  is  only,  that  these  legacies  and  annuities  must  at  all 
events  be  paid.  It  is  not  a  gift  upon  condition,  but  subject  to  the 
payment  of  them.  The  case  before  Lord  Kenyon  is  not  applicable. 
There  were  circumstances,  that  the  Court  was  entitled  to  look  at. 
A  specific  estate  was  charged  with  the  sum  of  2000Z.  for  a  very 
active  and  useful  agent.  Then  the  testator  not  choosing  to  do  it  in 
that  way  gave  the  estate  by  way  of  specific  devise  subject  to  that  sum 
of  2000/.  The  conclusion  is  inevitable,  that  it  was  intended  to 
come  out  of  that  estate,  and  not  as  a  general  debt.  If  this  was 
given  to  a  person,  who  was  not  executor,  it  would  make  a  great  dif- 
ference. It  is  very  strong  to  argue,  that  where  the  testatrix  has  not 
given  the  residue,  and  it  goes  to  the  next  of  kin,  because 
[  *86  ]  no  intention  concerning  it  appears,  they  *  shall  take  it,  as 
if  it  was  expressly  discharged.  Claiming  the  residue,  be- 
cause no  intention  is  expressed  about  it,  can  they  call  upon  the  De- 
fendant to  put  back  into  that  residue  what  he  takes  by  the  express 
bounty  of  the  testatrix  ?  The  question  always  must  be,  whether  a 
condition  is  imposed  ?  They  are  driven  to  state  it  as  a  condition  : 
but  it  is  nothing  more  than  a  charge,  which  in  tdl  events  provides 
for  the  payment  of  the  annuities  and  legacies.  It  is  like  the  case, 
where  an  estate  is  devised  charged,  and  another  estate  is  left  to  des- 
cend. It  is  supposed,  that  a  mere  absence  of  intention  will  do. 
Will  a  devise  subject  to  a  mortgage  exempt  the  personal  estate  ?  A 
distinction  has  been  attempted  between  a  direct  charge  and  a  gift 
subject  to  the  payment  of  a  sum  of  money.  That  distinction  is  rep- 
robated by  Lord  Thurlow  in  Donne  v.  LevnSy  2  Bro.  C.  C.  262 :  but 
even  a  direct  charge  will  not  exonerate  the  personal  estate,  unless 
there  are  affirmative  or  negative  words  to  exempt  it.  There  is  no 
authority  for  the  distinction  between  debts  and  legacies,  as  applied 
to  this  subject.  The  testator  may  have  the  same  purpose  in  maddng 
an  auxiliary  fund  for  the  payment  of  legacies  as  of  debts,  where 
there  is  a  fund,  that  would  not  be  subject  to  debts. 

Upon  the  fourth  point  the  Counsel  for  the  executor  contended 
that  the  Defendant  Newman  was  entitled  only  to  one  annuity  of 
30/.  In  addition  to  the  other  cases  in  support  of  the  general  rule 
they  cited  the  late  case  of  Conolly  v.  Lord  Dartmouth,  and  BeU  v. 
Conway,  (cited  ante,  Vol.  III.,  292,)  before  the  Lord  Chancellor. 

Mr.  Daniel,  for  the  Defendant  Newman,  the  annuitant.  It  is  too 
late  to  dispute  the  general  rule  as  to  double  legacies :  but  the  doc- 
trine is  considered  as  very  strange  in  Masters  v.  Masters,  1  P.  Will. 
421,  and  by  Mr.  Justice  Aston  in  Hooley  v.  Hatton,  Bro.  C.  C. 


1798.]  HOLFORD   V.  WOOD.  86 

390,  n.  Very  slight  circumstances  will  be  sufficient  to  show,  that  it  is 
meant  to  be  accumulative.  It  is  possible,  that  the  intention  might 
be  to  charge  one  of  these  annuities  upon  the  ](>roperty  specifically 
given  ;  and  that  the  other  should  come  out  of  the  general  personal 
estate. 

Reply.  The  first  question  is  established  by  repeated  decisions. 
If  it  yfBS  a  new  question,  I  might  admit,  that  a  plain  and 
*  necessary  inference  does  not  ^rise  from  the  circumstance  [*87] 
of  a  legacy  to  the  executor ;  and  that  there  may  be  reason 
for  giving  him  a  legacy :  though  he  takes  the  residue :  but  it  is  now 
decided,  that  prima  facte  a  legacy  makes  him  a  trustee :  as  the  ap- 
pointment of  an  executor  gives  him  prima  fade  a  right  to  the  residue. 
The  executor  must  show  some  particular  circumstances ;  for  if  it  is 
given  purely,  absolutely,  and  does  not  come  under  any  of  the  excep- 
tions, the  presumption  does  stand  in  Equity. 

Upon  the  second  point,  it  is  impossible,  that  the  testatrix  could 
mean  a  general  disposition.  The  enumeration  by  the  testatrix  of 
the  property,  she  means  to  dispose  of,  negatives  that.  It  is  objected, 
that  the  Defendant  cannot  resort  to  the  assignments;  which  are 
ithors  the  will :  but  the  Plaintiff  goes  much  more  out  of  the  vnll  by 
referring  to  the  will  of  Thomas  Ewer,  to  which  there  is  no  reference 
in  that  of  Lady  Wood.  It  is  absolutely  necessary  to  see,  what  prop- 
erty the  testatrix  had  under  the  assignments ;  and  it  is  not  going  out 
of  the  will ;  which  refers  to  some  assignment.  If  one  gives  all  the 
property  he  had  from  A.  to  another,  it  is  absolutely  necessary  to  in- 
quire, what  that  property  is.  All  the  property,  the  testatrix  recites, 
is  noticed  as  coming  to  her  in  the  same  way,  and  is  to  be  disposed 
of  in  the  same  way.  There  is  nothing  in  the  will  of  Thomas  Ewer 
about  leasehold,  household  goods,  furniture,  &c.  It  does  not  even 
contain  the  words  <^  personal  estate: "  but  those  words  do  occur  in 
the  deeds  of  assignment ;  and  upon  the  supposition,  that  she  was 
copying  from  them,  and  meant  to  confine  herself  to  the  words  in 
them,  it  was  not  unnatural,  that  she  should  use  the  words  '<  personal 
estate."  There  are  some  articles,  that  would  not  come  under  any 
other  words.  The  introduction  of  them  was  necessary  to  carry  the 
whole  of  what  does  pass  under  the  assignments.  What  is  the  use 
of  all  this  recital,  if  she  meant  to  pass  every  thing? 

Upon  the  third  question  it  is  contended,  that  it  is  necessary  to 
find  as  strong  and  explicit  an  intention  to  exonerate  a  residue  as  in 
the  common  case  to  exonerate  the  personal  estate  from  payment  of 
the  debts.  There  is  not  the  least  resemblance.  This  is  not  a  case 
of  debts.  The  personal  estate  is  the  proper  fund  for  the 
♦debts.  This  is  not  a  case  of  legacies  generally.  It  is  [*88] 
not  a  case  of  a  complete  testacy.  It  is  a  case  of  partial 
intestacy  coupled  with  certain  specific  dispositions.  She  says,  what- 
ever she  gives  is  to  come  out  of  that  specific  fund,  because  she  does 
not  mean  to  make  any  disposition  out  of  any  other  part.  There  is 
an  immediate  connection  between  these  legacies  and  the  fund,  upon 
which  they  are  charged.    It  is  given  subject  to  the  payment  of  the 

VOL.  IV.  6 


88  HOLFORD  V.  WOOD.  [1798. 

legacies.  There  is  no  difference  between  this  and  the  case  before 
Lord  Kenyon. 

The  point  as  to  the  double  annuity  cannot  be  seriously  contended 
since  the  late  cases,  AUen  v.  CaUow,  and  Barclay  v.  fVainwright. 

There  was  some  dispute  at  the  Bar  as  to  the  property,  the  testa- 
trix had  at  the  time  of  making  the  will.  It  was  said  for  the  executor, 
that  before  she  made  the  will  she  had  parted  with  the  property,  she 
took  from  Thomas  Ewer  under  the  assignment ;  which  was  denied 
by  the  Plaintiff.  It  was  also  suggested,  that  the  property  given  by 
the  codicil  might  have  been  acquired  after  the  will  was  made. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden], 
proposed  an  inquiry :  but  it  was  declined ;  and  the  parties  appeared 
to  admit,  that  the  aubjects  comprised  in  the  will  and  codicU  were 
composed  of  what  the  testatrix  derived  from  the  Ewers  under  the 
assignments  and  ttie  will  and  of  other  personal  property  belonging 
to  her. 

Feb.  24^A.  Master  of  the  Rolls.  I  do  not  find,  that  they 
are  desirous  of  an  inquiry  to  bring  before  the  Court  the  exact  situa- 
tion of  the  property.  Therefore  I  am  to  take  it,  as  it  stands  upon 
the  kind  of  admission  at  the  Bar,  and  upon  the  proof  of  these  assign- 
ments and  what  they  contained. 

As  to  the  points  in  this  cause,  the  only  doubt,  I  had,  was  as  to 
what  is  comprised  in  the  bequest  of  Sir  Francis  Wood  in  the  outset 
of  the  will.  I  did  conceive,  the  words  <<  personal  estate  "  might  re- 
quire some  subject,  to  which  they  could  be  annexed :  but  I  am  now 
satisfied  upon  the  language  of  the  assignments  and  the  ar- 
[*  89]  gument  *  for  the  Plaintiff,  to  which  I  cannot  frame  an  an- 
swer, that  if  the  object  was  to  give  to  him  all  the  property 
that  ever  had  belonged  to  them,  it  is  impossible  to  suppose,  she 
would  have  used  all  these  words.  She  would  have  said,  <^  I  give 
all  the  property,  that  belonged  to  William  and  Thomas  Ewer."  She 
has  by  blind  words  certainly  endeavored  to  select  part  of  the  property 
belonging  to  them ;  which  she  intended  to  give  to  him  as  a  specific 
bequest.  Next,  to  what  part  of  the  property  could  she  mean  to  ap- 
ply the  words  ^<  leasehold  hereditaments,  household  goods,  furniture," 
&c.  They  have  produced  two  assignments,  which,  without  com- 
menting upon  the  word,  are  entitled,  and  indorsed  upon  the  back  of 
them,  "  Assignments  "  made  by  Ashley  of  particular  effects  belong- 
ing to  Thomas  and  William  Ewer ;  and  which  by  two  instruments, 
technically  to  be  called  assignments,  he  did  convey  to  her ;  and  the 
words  of  the  bequest  do  to  a  certain  degree  tally  with  the  assign- 
ments. It  is  said  there  are  household  goods  and  other  articles, 
which  could  not  possibly  be  comprehended  in  the  assignments :  but 
it  is  plain  they  were  comprehended  under  the  words  "  personal  es- 
tate." The  words  are  pretty  much  the  same  in  both  the  assign- 
ments. The  words  "  household  goods  and  furniture  "  are  satisfied 
by  the  words  of  the  will ;  and  the  other  articles  are  referred  to  as 
part  of  the  residue  of  the  personal  estate  of  Ewer.  When  I  am  put 
to  a  construction  upon  words,  which  are  Certainly  to  be  considered 
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as  words  of  restriction,  I  dd  not  know  where  to  stop,  unless  I  refer 
to  these  assignments.  I  have  nothing  to  restrain  it  by  but  them. 
There  are  no  other  limits.  I  must  give  the  whole,  and  cannot  stop, 
if  I  do  not  apply  the  wiU  to  these  assignments ;  and  then  I  must 
recur  to  this  absurdity ;  that  meaning  to  give  all  the  property,  that 
ever  did  belong  to  them,  the  testatrix  uses  all  these  words  of  restric- 
tion. It  is  said,  those  words  will  apply  to  these  assignments ;  and 
upon  the  fair  construction  of  them  I  am  bound  to  hold,  that  the 
restriction  applied  to  them.  I  am  in  this  dilemma ;  that  I  am  obliged 
to  give  these  words  a  restrictive  effect ;  and  there  is  nothing  to  re- 
strain them  to  but  the  assignments. 

The  next  question  is,  whether  this  specific  bequest  is  a  gift  to  the 
executor,  charged  with  the  original  creation  of  certain  legacies ;  and 
from  the  payment  of  which  as  executor  he  is  discharged  ?  The 
Counsel  for  the  Plaintiff  seem  to  have  forgot  that  the  legatee  is  the 
same  person,  who  by  virtue  of  his  office  would  be  obliged  to  pay 
every  legacy  not  specifically  charged  upon  and  solely  to  arise  out  of 
some  other  subject  not  given  to  the  executor.  At  the  time,  I  am 
asked  to  restrain  the  bequest  to  him  to  the  property  ac^ 
quired  *  under  the  assignments,  I  am  also  desired  to  sub-  [*  90] 
ject  certain  articles  expressly  comprehended  in  the  will, 
which  do  not  form  any  part  of  the  subject,  out  of  which  the  assign- 
ments are  supposed  to  arise.  The  ear-rings  and  the  wearing  apparel, 
it  is  admitted,  formed  no  part  of  the  subject  of  the  assignments. 
When  I  am  asked  to  make  the  legatees  liable  to  lose  their  legacies, 
if  the  fund,  upon  which  they  are  specifically  charged,  is  deficient,  I 
shall  look  with  very  jealous  eyes  to  see,  if  I  cannot  make  them  gen- 
eral l^acies.  When  I  come  to  give  my  opinion  upon  the  other 
point,  that  the  executor  as  such  does  not  take  the  general  residue,  I 
should  make  a  very  harsh  decision  by  holding,  that  these  specific 
funds  only  are  liable  to  the  legacies  and  annuities.  The  effect  is 
only  to  make  these  specific  funds  liable,  if  the  general  personal  es- 
tate, which  as  such  is  applicable  to  the  payment  of  the  legacies  and 
annuities,  should  not  be  sufficient. 

Upon  the  next  question,  whether  as  executor  he  takes  the  whole  ? 
I  have  already  declared  my  opinion.  Suppose  the  specific  bequest 
of  this  property  so  charged  by  the  will  would  not  bar  him,  the  codi- 
cil has  barred  him  according  to  every  rule.  How  can  the  Defend- 
ant get  over  the  codicil  ?  If  the  rule  was,  that  there  must  be  an 
irresistible  inference,  parol  evidence  could  not  be  admitted.  There- 
fore that  is  not  the  rule.  But  in  this  case  the  testatrix  has  by  the 
codicil  given  part  of  the  residue  to  the  executor.  It  is  clear  she  did 
not  think,  that  by  making  him  executor  she  had  given  him  every 
part  of  her  personal  property.  That  part  which  she  thought  had 
not  passed,  she  has  by  express  words  given  to  him.  He  is  barred 
by  the  specific  legacies  in  the  will,  and  more  by  those  in  the  codicil. 
If  the  testatrix  thought,  she  had  given  him  the  whole,  she  would  not 
have  given  him  part  by  way  of  specific  disposition. 

Declare,  that  under  the  specific  bequest  such  leasehold  premises. 
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furniture  and  elBects,  late  belonging  tor  William  and  Thomas  Ewer, 
as  were  comprised  under  the  assignments,  only,  passed  to  the  De- 
fendant Sir  Francis  Lindley  Wood ;  that  the  said  Defendant  as 
executor  is  not  entitled  to  the  general  residue  of  the  testatrix's  per- 
sonal estate  ;  but  it  belongs  to  the  next  of  kin  ;  subject  nevertheless 
to  the  payment  of  the  annuities  and  legacies  in  the  first  instance  ; 

and  that  the  specific  bequest  to  the  executor  of  the  several 
[*91]       articles  hereinfore  *  mentioned  is  not  to  be  considered  as 

the  primary  fund  for  the  l^acies  and  annuities,  but  as  an 
auxiliary  fund,  in  case  the  general  personal  estate  is  not  sufficient; 
and  declare,  that  the  second  annuity  of  301.  given  to  the  Defendant 
Thomas  Newman  is  not  to  be  consida'ed  as  accumulative,  but  as 
the  same  annuity  of  30Z.  given  to  him  in  the  prior  part  of  the  will* 

1.  As  to  the  exclusion  of  an  executor's  claims  to  a  beneficial  interest  in  the 
residue  of  his  testator's  personal  property,  not  disposed  of  by  his  will,  see  note  1 
to  Bennet  v.  Bachelor,  1  V.  63,  the  notes  to  Mntrae  v.  Finchj  1  V.  344,  and  note 
4  to  Moggridge  v.  Tka€ku!eUj  1  V.  464. 

2.  That  it  will  depend  upon  the  intention  of  the  testator,  discoverable  from  the 
context  of  his  will,  whether  a  bequest,  in  terms  which,  if  Uiey  stood  alone,  would 
pass  his  whole  personal  estate,  shall  or  shall  not,  by  his  previous  specification  of 
certain  articles,  be  restrained  to  articles  ^nsdem  generis,  see  note  2  to  Benrtet  v. 
Bctchdor,  ubi  auprcu 

3.  As  to  the  course  and  order  in  which  a  testator's  assets  are  applicable  to  the 
discharge  of  his  debts  and  legacies,  see  notes  2  and  4  to  HandUon  v.  WorUy,  2  V. 
62,  notes  1,  4,  6,  9, 10,  to  KiSnev  v.  Coussmaker,  1  V.  436,  and  the  notes  to  ^rum- 
mel  V.  Protheroe,  3  V.  111. 

4.  When  legacies  will  be  held  accumulative,  and  when  one  will  be  understood 
to  have  been  intended  as  a  substitution  for  another,  see  notes  2  and  3  to  Mog' 
gridge  v.  ThackweU,  1  V.  464. 
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Bill  for  specific  performance  of  a  parol  agreement  for  a  lease  within  the  Statute 
of  Frauds,  charging  possession  taken  under  the  agreement  and  other  acts  of 
part-performance:  }uea  of  the  statute,  and  answer,  not  denying  tlie  acts  alleged 
as  a  part-performance ;  but  stating,  tbat  being  advised  he  entered  as  tenant  at 
will,  he  gave  notice  to  quit:  plea  overruled,  (a) 

The  bill  stated,  that  the  Defendant  in  June,  1797,  applied  to  the 
Plaintiff,  for  a  lease  of  a  house,  of  which  the  Plaintiff  was  seised  in 
fee,  at  Chase-side,  Enfield.  The  Plaintiff  said,  he  had  many  appli- 
cations, and  was  then  in  treaty  with  a  person,  named  Armstrong ; 
to  whom  he  had  proposed  to  grant  a  lease  determinable  at  the  end 
of  seven,  fourteen,  or  twenty-one,  years,  at  the  option  of  Armstrong, 
at  the  rate  of  40Z.  a-year,  from  Midsummer,  1797,  upon  Armstrong 

(a)  It  is  essential  that  acts  of  partrperformance  should  clearly  appear  to  be 
done  solely  with  a  view  to  the  agreement  being  performed.  See  note  (a)  to  fViUs 
v.fifet«fltiig,3V.37e. 
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agreeing  to  keep  the  same  in  good  repair  and  to  execute  a  lease 
with  the  usual  covenants,  and  to  pay  all  taxes  then  imposed, 
or  such  other  taxes  as  might  happen  to  be  imposed,  except  the 
land-tax,  and  to  take  the  fixtures  at  an  appraisement:  but  that 
if  Armstrong  should  not  agree  to  accept  a  lease  upon  such  terms 
before  the  26th  of  June,  the  Plaintiff  would  let  the  said  house  and 
premises  to  the  Defendant  upon  the  same  terms,  that  he  had  pro- 
posed to  Armstrong ;  and  the  Defendant  then  agreed  to  accept  a 
lease  of  the  said  house  and  premises  upon  those  terms,  in  case 
Armstrong  should  refuse  to  take  the  same ;  and  the  Defendant  re- 
quested the  Plaintiff  to  inform  such  persons,  as  had  applied  or  might 
apply  for  a  lease,  that  the  Defendant  would  take  it,  if  Armstrong 
did  not ;  and  the  Plaintiff  accordingly  wrote  to  several  persons,  who 
had  applied  to  him  for  a  lease  to  that  effect.  The  Plaintiff  in  conse- 
quence of  such  agreement  made  the  following  memorandum  in  his  own 
hand-writing ;  which  he  afterwards  signed  with  the  initials  of  his  name : 

"Agreed  with  Mr.  Cator  of  Guilford-Street,  that  in  case  Mr. 
Armstrong  does  not  take  my  house  on  or  before  Monday  next  the 
26th  of  June  1797  upon  lease  for  seven,  fourteen,  or  twenty-one, 
years  (keeping  the  same  in  good  repair)  the  lease  to  run  with  the 
usual  covenants  at  40/.  a-year  from  Midsununer  1797, 
paying  all  taxes,  or  what  other  taxes  may  happen,  *  except  [*  92] 
land-tax,  then  Mr.  Cator  is  to  have  it.  Supposing  the 
house  let  have  accordingly  by  Mr.  Cator's  desire  wrote  to  that  effect 
to  some  applications :  all  the  fixtures  to  be  taken  by  appraisement. 
N.  W.  B." 

Armstrong  having  declined  taking  a  lease  of  the  said  house  and 
premises,  because  they  were  on  too  small  a  scale,  the  Plaintiff  on  or 
about  the  21st  of  June,  1797,  signed  the  said  memorandum  with  the 
initials  of  his  name ;  and  delivered  the  same  to  Parry,  his  attorney, 
and  directed  him  to  call,  and  inform  the  Defendant,  and  to  prepare 
a  lease  according  to  the  agreement.  Parry  called  on  the  2l8t  or 
22d  of  June,  and  read  the  memorandum  to  the  Defendant ;  who 
agreed  to  accept  a  lease  for  the  term  of  twenty-one  years  determi- 
nable at  the  end  of  the  first  seven  or  fourteen  years,  if  he  thought 
proper,  upon  the  terms  mentioned  in  the  said  memorandum  or  agree- 
ment ;  and  Parry  copied  the  memorandum  with  the  assent  of  the 
Defendant,  as  instructions  for  him  to  prepare  a  lease  from  the  Plain- 
tiff to  the  Defendant ;  and  the  Defendant  in  pursuance  of  the  said 
agreement  on  or  about  the  25th  or  26th  of  June,  1797,  entered  into 
possession  of  the  said  house  and  premises  ;  and  took  possession  of 
the  fixtures  therein,  and  hath  ever  since  been  in  possession  thereof. 
Some  disputes  having  arisen  between  the  Plaintiff  and  Defendant  as 
to  what  fixtures  ought  to  be  purchased  by  the  Defendant,  and  what 
should  be  taken  da  belonging  to  the  house,  and  the  value  thereof, 

the  Plaintiff  agreed  to  leave  the  same  to Erwood  ;  who  was 

recommended  to  him  by  the  Defendant ;  who  proposed  to  leave  the 
same  to  the  said  Erwood ;  and  the  Plaintiff  and  the  said  appraiser 
accordingly  with  the  consent  of  the  Defendant  made  an  inventcvy  or 
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account  and  valuation  of  such  fixtures,  as  the  Defendant  ought  to 
purchase  ;  and  the  value  thereof  amounted  to which  yet  re- 
mains unpaid ;  and  the  Defendant  also  purchased  certain  other  fix- 
tures in  the  house ;  which  belonged  to  the  former  tenant.  The 
Plaintiff  has  been  always  ready  to  grant  a  lease  according  to  the  true 
intent  of  the  said  agreement ;  and  in  December  last  caused  a  draft 
of  a  lease  to  be  prepared  and  sent  to  the  Defendant  by  Parry :  but 
the  Defendant  returned  the  same  with  tlie  following  memorandum 
thereon  : 

'^  I  am  surprised,  you  should  send  me  this  draft,  after  having  given 
Mr.  Bowers  notice  to  quit.  Had  I  been  in  the  way,  when  it  was 
left,  I  should  have  returned  it  by  the  same  hand,  that  brought  it. 

C.  W.  CatorJ' 
[  *93J  *  Parry  afterwards  tendered  a  lease :  but  the  Defendant 

refused  to  execute. 

The  bill  charged,  that  the  agreement  is  to  be  taken  as  reduced  to 
writing ;  but  if  not,  that  the  Defendant  entered  into  possession  of 
the  said  house  and  premises  under  and  by  virtue  of  such  agreement 
before  mentioned  ;  and  still  is  in  the  occupation  thereof  under  the 
said  agreement ;  and  that  he  purchased  divers  fixtures,  as  before 
mentioned,  of  which  he  is  in  possession  ;  which  must  be  taken  as  a 
part-performance  of  the  said  agreement ;  and  that  he  ought  not 
therefore  now  to  be  permitted  to  object  to  carrying  the  said  agree- 
ment into  execution. 

Then  in  answer  to  the  pretences,  that  the  house  was  not  in  ten- 
antable  or  habitable  repair,  and  that  the  Defendant  mentioned  it  at 
the  time  he  took  possession,  and  that  the  Plaintiff  refused  to  repair, 
the  Plaintiff  charged,  that  at  the  time  the  Defendant  took  possession, 
the  house  was  in  a  very  tenantable  and  habitable  state ;  and  he 
never  made  any  objection  to  the  condition  of  the  house,  until  he  had 
been  long  in  the  occupation  thereof ;  and  submits,  that  if  it  had  not 
been  in  proper  repair,  and  if  the  Plaintiff  was  bound  to  repair,  yet 
the  Defendant  having  taken  possession,  and  not  having  made  any 
objection  to  the  state  of  the  house  till  long  afterwards,  he  ought  not 
now  to  be  permitted  to  make  the  objection. 

The  Plaintiff  farther  charged,  that  in  order  to  avoid  any  dispute 
with  the  Defendant,  Parry  on  the  22d  of  December,  1797,  before 
the  notice  to  quit  had  been  given,  wrote  to  the  Defendant,  that  Bow- 
ers was  desirous  of  knowing,  what  the  Defendant  expected  to  be 
done  to  the  house ;  and  if  the  Defendant  would  favor  him  with  the 
particulars  in  writing,  he  would  wait  upon  Bowers,  and  immediately 
send  the  Defendant  his  determination :  although  Mr.  Bowers  did  not 
consider  himself  bound  to  repair,  yet  rather  than  there  should  be 
any  difference,  he  was  inclined  to  do  it ;  and  upon  the  25th  of  De- 
cember following  Parry  by  another  note  again  requested  to  know, 
what  repairs  the  Defendant  required.  The  Defendant  sent  no  an- 
swer :  but  after  receiving  the  first  note  he  sent  a  notice  to  quit  to  the 
Plaintiff.  The  bill  also  charged,  that  the  Defendant  refused  an  ar- 
bitration ;  and  prayed  a  specific  performance  of  the  agreement. 

VOL.  IV.  6* 
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To  this  bill  the  Defendant  put  in  the  following  plea  and  answer : 

To  so  much  and  such  part  of  the  said  bill,  as  seeks  from  this  De- 
fendant discovery  and  relief  concerning  an  agreement  thereby  pre- 
tended to  have  been  made  and  entered  into  for  granting  a  lease  by 
the  said  complainant  unto  this  Defendant  of  the  house  and  premises 
in  the  bill  mentioned,  and  as  seeks  to  compel  this  Defendant  spe- 
cifically to  perform  the  said  pretended  agreement,  and  to  accept  a 
lease  of  the  said  house  and  premises  upon  the  terms  in  the  bill  men- 
tioned, the  Defendant  pleads  in  bar  the  statute  of  Frauds : 

And  this  Defendant  not  waiving  his  said  plea,  but  wholly  relying 
and  insisting  thereon,  for  answer  to  the  said  bill,  or  to  so  much  and 
such  part  thereof  as  this  Defendant  is  advised,  that  it  is  in  anywise 
material  or  necessary  for  him  to  make  any  answer  unto,  answereth 
and  saith,  he  admits,  he  did  at  or  about  Midsummer,  1797,  enter 
into  possession  or  occupation  of  the  house  and  premises  in  the  bill 
mentioned :  but  the  Defendant  being  advised,  that  he  only  entered 
thereupon  as  tenant  at  will  to  the  Plaintiff,  and  being  desirous  of  quit- 
ting the  possession  thereof,  did  upon  the  22d  of  December  then  next 
following  give  the  Plaintiff  notice,  that  the  Defendant  should  upon 
Midsummer,  1798,  quit  possession.  This  Defendant  did  accordingly 
quit  and  leave  in  the  beginning  of  May,  1798 ;  and  is  not  now,  nor 
hath  been  ever  since,  in  the  occupation  thereof;  and  this  Defendant 
denies,  that  any  agreement  in  writing  ever  existed  between  the 
Plaintiff  and  Defendant,  as  in  the  said  bill  mentioned  ;  or  that  the 
Defendant  entered  in  consequence  of  any  written  agreement  what- 
soever ;  and  the  Defendant  admits,  that  he  was  in  treaty  with  the 
Plaintiff  for  the  purchase  of  his  fixtures  in  the  said  house  and  prem- 
ises ;  but  denies,  that  any  actual  purchase  of  any  of  the  fixtures  or 
fixture  in  the  said  house  and  premises  ever  took  place  by  the  Defend- 
ant of  the  Plaintiff  or  any  other  person  or  persons  whatsoever,  or 
any  act  whatsoever  to  the  knowlege  or  belief  of  the  Defendant, 
which  can.  or  ought  fairly  to  be  considered  as  a  part  performance  of 
the  said  pretended  agreement,  or  with  reference  thereto. 

Mr.  RomiUy  and  Mr.  BeU,  for  the  Plaintiff.  The  plea,  as  far  as 
it  is  a  plea,  that  the  Defendant  had  not  signed  the  agreement  or  au- 
diorized  any  person  to  do  so,  does  not  apply ;  for  this  is  a  case  of  a 
parol  agreement  in  part  executed.  It  is  not  put  as  an  agreement 
signed  by  the  Pefendant.  It  was  necessary  for  him  to 
have  *  answered  as  to  the  part-performance.  According  [*  95] 
to  all  the  decisions  this  is  a  part-performance ;  and  he  has 
not  denied  it.  He  has  taken  possession  under  this  agreement ;  and 
was  not  in  possession  before.  Lord  AylesfortTs  Case^  2  Str.  783, 
which  is  exactly  this  case,  has  been  frequently  recognized,  and  par- 
ticularly in  Whitchurch  v.  Bevis,  2  Bro.  C.  C.  559.  From  Butcher 
V.  Stapehy,  1  Vern.  363 ;  Pylce  v.  WiUiams,  2  Vern.  455 ;  ClerJce 
V.  fVright,  1  Atk.  12;  Lacm  v.  Mertins,  3  Atk.  1 ;  emdM^Leiah 
v.  Tate,  Cowp.  781 ;  it  is  plain,  that  taking  possession  is  a  part- 
performance  (1).     The  circumstance,  that  possession  was  taken 

(1)  The  principal  cases  upon  this  point  are  collected  in  the  note,  ante^  vol,  ill. 
3^. 
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under  the  agreement,  distinguishes  this  from  the  late  case  of  Wttts 
V.  Stradling  (ante.  Vol.  III.  378).  The  answer  does  not  support 
the  plea.  It  is  necessary  for  the  Defendant  pleading  the  Statute 
and  denying  part-performance  to  deny  positively  the  circumstances 
of  part-performance ;  which  is  a  question  of  fact :  but  this  Defend- 
ant saysy  he  is  advised,  that  he  entered  and  took  possession  as  ten- 
ant at  will.  It  is  a  mere  fact  within  his  own  knowledge  only.  He 
ought  to  have  stated  an  agreement,  that  he  should  hold  from  year  to 
year.  He  only  swears  as  to  the  opinion  of  some  other  person.  In 
Mitf.  212,  it  is  stated,  that  <<  in  all  these  cases,  if  any  matter  is 
charged  by  the  bill,  which  may  avoid  the  bar  created  by  the  Statute, 
that  matter  must  be  denied  generally  by  way  of  averment  in  the  plea ; 
and  it  must  be  denied  particularly  and  precisely  by  way  of  answer 
to  support  the  plea."  In  a  late  case  before  your  Lordship,  Moore 
V.  Edwards  (ante,  23),  the  bill  prayed  a  specific  performance ;  charg- 
ing money  laid  out  in  repairs,  as  a  part-performance.  Your  Lord- 
ship held,  that  the  Defendant  ought  not  to  put  in  an  argumentative 
plea,  but  ought  to  reduce  the  case  to  a  single  point.  This  is  in  form 
a  plea,  and  in  substance  an  insufficient  answer. 

Solicitor  General  [Sir  John  Mitford],  for  the  Defendant.  The 
real  question  is,  whether  there  was  an  agreement  between  the  par- 
ties ;  and  it  appears  by  the  letter  stated  at  the  close  of  the  bill,'  that 
the  agreement  never  was  conclusive.  The  bill  does  not  state,  that 
the  Defendant  was  called  upon  to  sign  a  similar  agreement.  The 
most  important  part  of  the  agreement,  relative  to  the  condition,  in 
which  the  house  was  to  be  placed  for  the  lease,  remained  unascer- 
tained. 
[*  96]  *  It  cannot  be  contended,  that,  where  the  bill  charges, 

that  possession  was  taken  in  pursuance  of  the  parol  agree- 
ment, the  Court  will  not  expect  a  denial,  that  possession  ^^as  taken 
in  pursuance  of  that  agreement:  but  when  the  bill  shows,  that  a 
most  important  part  of  the  contract  remained  unsettled,  and  contin- 
tinued  so  long  after  possession  was  taken,  the  possession  could  not 
be  taken  upon  that,  which  was  to  be  the  binding  contract  between 
the  parties.  It  was  a  possession  only  for  the  purpose  of  occupying 
the  house  as  tenant  at  will,  till  that  important  part  of  the  agreement 
in  discussion  between  them  could  be  settled.  For  that  purpose  it 
remained  open. 

As  to  the  plea  not  meeting  the  bill.  Lord  Thurlow  felt  a  difficulty 
to  conceive,  how  this  defence  came  to  be  in  the  form  of  a  plea, 
where  there  is  no  charge  in  the  bill,  that  there  was  an  agreement  in 
writing.  Upon  original  reasoning  perhaps  that  is  not  the  proper 
form. 

Lord  Chancellor  [Loughborough].  The  letter  sent  in  Decem- 
ber does  not  admit,  that  the  Plaintiff  was  bound  to  do  any  repairs. 
According  to  the  terms  of  the  memorandum  tlie  Defendant  is  to 
keep  in  repair ;  but  only  according  to  the  condition,  in  which  he 
found  the  house.  The  letter  does  not  admit,  that  there  was  an  ob- 
ligation upon  the  part  of  the  Plaintiff  to  do  any  thing :  but  to  avoid 
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disputes  he  consented  to  do  something,  if  the  Defendant  would  let 
him  know,  what  he  wanted. 

The  plea  must  be  over-ruled ;  for  the  answer  does  not  support  it  at 
all.  It  is  quite  evasive  as  to  the  statement  of  possession  under  and 
by  virtue  of  the  agreement.  The  Defendant  avers,  that  he  did  not 
take  possession  in  consequence  of  any  written  agreement.  There 
was  not  any  in  the^sense,  in  which  he  used  it;  for  he  never  agreed 
in  writing,  and  instead  of  answering  the  facts  alleged  as  a  part-per- 
formance he  says,  that  being  advised,  that  he  took  possession  as 
tenant  at  will,  he  therefore  gave  a  notice  to  quit. 

The  plea  was  over-ruled  (1). 

As  to  the  circnmstaaces  which  are  held,  in  Equi^,  to  take  &  case  out  of  the 
Statute  of  Fzauds,  see  notes  2, 3,  4,  to  BrodU  v.  SL  Paul,  1  V.  33a 
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[1798,  July  Sa] 

One  trustee  for  the  sale  of  an  estate,  having  released  and  conveyed  to  his  co- 
tnwtee,  refused  to  join  in  the  receipt  of  the  purchase-money :  upon  the  special 
expression  of  the  deed  the  purchaser  was  not  held  to  the  agreement  witn  the 
remaining  trustee :  it  would  have  been  otherwise,  if  one  had  merely  renounced.(a) 

By  indentures,  dated  the  7th  and  8th  of  February,  1772,  executed 
previously  to  the  marriage  of  John  Cornway  Glynn  and  Sarah  Crewe, 
Sarah  Crewe  the  elder  conveyed  certain  real  estates  to  the  use  of 
herself  for  life;  remainder  to  the  use  of  Sir  William  Wheeler, 
Offley  Crewe,  and  Thomas  Boydell,  their  heirs  and  assigns  for  ever, 
in  trust,  that  they  the  said  Sir  William  Wheeler,  Offley  Crewe,  and 
Thomas  Boydell,  and  the  survivor  of  them,  and  the  heirs  and  assigns  of 
such  survivor,  should  after  the  death  of  Sarah  Crewe  the  elder  sell 
the  said  estates  for  the  best  price,  that  at  the  time  of  the  sale  can  in 
the  judgment  of  the  said  trustees  be  had :  and  apply  the  money 
arising  by  the  sale  thereof  upon  the  trusts  therein  mentioned ;  pro- 
vided, and  it  was  thereby  declared  and  agreed,  and  Sarah  Crewe  the 
elder  for  herself,  her  heirs,  executors,  administrators,  and  assigns,  did 
thereby  declare,  direct,  limit,  and  appoint,  that  the  receipt  or  receipts  of' 
the  said  Sir  Williani  Wheeler,  Offley  Crewe,  and  Thomas  Boydell,  and 
the  survivor  of  them,  and  the  heirs  and  assigns  of  such  survivor,  of  the 
purchase-money  to  arise  from  such  sale  of  the  said  estates  or  any  parts 
thereof  shall  be  full  and  sufficient  discharges  for  the  same  to  the  pur- 
chaser or  purchasers  thereof,  his,  her,  or  their,  heirs  or  assigns,  res- 

(1)  -Post,  Bm^  V.  Adams,  voLvi.  586;  Morison  v.  Tumour^  xviiL  175;  Howe 
V.  Vuppa,  1  Yes.  &.  Bea,  511 ;  James  v.  Stulgrove,  1  Sim.  &  Stu.  4. 

(a)  As  the  enforcement  of  the  specific  performance  of  an  agreement  is  within 
the  sound  discretion  of  the  Court,  it  cannot  he  invoked  where  Uie  title  is  doubtful. 
See,  anie,  note  (a)  to  Owper  v.  Dcrme,  1  V.  565. 
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pectively ;  and  that  such  purchaser  or  purchasers  shall  not  be  farther 
answerable  or  accountable  for  the  application  of  such,  his,  her,  or 
their,  purchase-money,  nor  be  any  way  obliged  to  see  the  same  ap- 
plied upon  the  trusts  therein  contained ;  and  that  from  the  time  or 
times  of  making  such  sales  the  purchaser  or  purchasers  of  the  said 
premises  respectively  and  his,  her,  or  their,  heirs  and  assigns,  shall 
hold  and  enjoy  dischai^ed  from  all  right,  title,  claim,  and  redemption, 
whatsoever  of  each  and  every  person  or  persons  claiming  under  Sarah 
Crewe  the  elder  or  any  of  her  ancestors ;  and  it  was  declared  that  it 
should  be  lawful  to  and  for  the  said  Sir  William  Wheeler,  Offley  Crewe 
and  Thomas  Boydell,  and  the  survivor  of  them,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  from  time  to  time  to  deduct  and  retain  out 
of  all  or  any  of  the  moneys,  which  should  by  virtue  of  these  pres- 
ents or  any  trust  therein  declared  come  to  their  or  any  of  their  hands, 
all  costs,  charges,  &c.  which  they  or  any  of  them  shall  expend  or  be 
put  unto,  or  in  anywise  sustain,  in  executing  or  performing  the  trusts ; 
and  that  they  the  said  Sir  William  Wheeler,  Offley  Crewe, 
[  *  98  ]  and  Thomas  Boydell,  and  the  *  survivor  of  them,  his  heirs, 
executors,  administrators,  or  assigns,  shall  be  charged  and 
chargeable  only  each  of  them  for  and  with  his  own  respective  re- 
ceipts, payments,  acts,  and  wilful  defaults,  and  not  the  one  for  the 
other ;  nor  shall  they  or  any  of  them  be  charged  or  chargeable  with 
any  sum  or  sums  of  money  other  than  such  as  shall  actually  and  respec- 
tively come  to  his  or  their  own  hands  severally  and  respectively  by 
virtue  of  these  presents,  nor  with  any  loss,  which  may  happen  in  re- 
mitting, paying,  or  applying,  the  moneys,  or  by  depositing  the  same 
in  any  bank  for  safe  custody,  nor  with  any  loss,  which  may  happen 
relative  to  any  of  the  trusts  aforesaid,  without  his  or  their  respective 
wilful  default. 

The  marriage  took  effect ;  after  which  Sarah  Crewe  the  elder  and 
Thomas  Boydell  died.  Sir  William  Wheeler  being  unwilling  to  act 
in  the  trusts  after  the  death  of  Boydell  by  indentures  of  lease  and 
release,  dated  the  26th  and  27th  of  October,  1776,  conveyed  and 
released  all  and  singular  the  said  premises  and  all  his  estate  and  in- 
terest therein  to  Offley  Crewe  and  his  heirs. 

Offley  Crewe  afterwards  contracted  with  Thomas  Dicken  to  sell 
some  of  the  said  estates  to  him  for  7500?. ;  and  a  proper  agreement 
in  writing  was  executed  between  them  for  that  purpose :  but  Dicken 
refused  to  take  the  Qonveyance,  unless  Sir  William  Wheeler  would 
join  in  the  receipt  of  the  purchase-money ;  which  he  declined.  The 
bill  was  therefore  filed  by  Offley  Crewe  against  Dicken  to  compel  a 
specific  performance  of  the  agreement. 

The  Defendant  submitted  by  his  answer,  that  the  receipt  for  the 
purchase-money  signed  by  the  Plaintiff  alone  will  not  be  a  sufficient 
discharge  for  the  same  ;  and  that  Sir  William  Wheeler  ought  to  join 
in  the  receipt. 

Solicitor  General  [Sir  John  Mitford],  and  Mr.  Richards,  for  the 
Plaintift'.  The  difficulty  arises  from  Sir  William  Wheeler's  having 
conveyed  the  estate  to  the  other  trustee.     It  would  be  perfectly  clear, 
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only  that  the  instrument,  he  has  executed,  is  not  that  sort  of  instru- 
ment, that  he  ought  to  have  executed,  for  he  did .  not  execute  the 
deed  of  trust ;  nor  did  he  ever  act  in  it.  In  Sir  Thomas  RumboWs 
Case  he  refused  to  accept  upon  the  authority  of  Bonifant  v.  Green' 
field,  Cro.  Eliz.  80,  which  cites  Statute  21  Hen.  VIII.  c.  4.  Nothing 
vested  in  him ;  and  it  was  the  same  as  if  he  was  actually  dead.  The 
Plaintiff's  conveyance  and  receipt  will  be  sufficient.  Sir 
William  Wheeler  has  released  all  his  interest  to  *the  [*99] 
Plaintiff;  and  a  release  from  one  joint-tenant  to  another 
will  release  all  the  estate,  he  ever  had.  Undoubtedly  it  all  passes  at 
law :  and  in  the  same  manner  the  whole  eqoitaUe  estate  is  by  the 
release  vested  in  the  other,  to  whom  the  release  is  made. 

Attorney  Oeneral  [Sir  John  Scott],  and  Mr.  Steele,  for  the  De- 
fendant. This  objection  is  well  founded.  Where  an  estate  is  de- 
vised or  conveyed  to  trustees  upon  trust  to  sell,  and  no  authority  is 
given  to  them  to  discharge  the  purchaser  and  by  their  receipt  pre- 
vent the  necessity  of  his  seeing  to  the  application  of  the  purchase- 
money,  it  has  been  much  controverted,  whether  their  receipt  would 
have  that  effect.  In  a  case  at  the  Rolls,  though  it  was  not  decided. 
Lord  Kenyon,  then  Master  of  the  Rolls,  inclined  strongly  to  the 
opinion,  that  having  the  power  to  sell,  they  must  have  the  power 
incident  to  the  character,  namely,  the  power  to  give  that  discharge. 
This  is  very  different  from  that  case,  and  from  the  ordinary  case, 
where  the  power  to  discharge  the  purchaser  by  the  receipt  of  the 
trustees  is  given.  The  manner,  in  which  the  trust  is  created  by  this 
settlement,  is  by  making  them  first  joint-tenants  by  express  convey- 
ance :  but  the  mode,  in  which  they  are  to  exercise  the  power  of  sale, 
and  to  give  the  receipt,  is  not  by  making  a  trust  to  them,  their  heirs 
and  assigns :  but  the  parties  having  reposed  their  confidence  in  the 
judgment  of  these  three  trustees  direct,  that  they,  the  said  Sir  Wil- 
liam Wheeler,  Ofliey  Crewe,  and  Thomas  Boydell,  and  the  survivor 
of  them,  and  the  heirs  and  assigns  of  such  survivor,  should  sell  for 
the  best  price,  that  can  in  the  judgment  of  the  said  trustees  be  had  : 
then  follow  the  directions  as  to  the  application  of  the  purchase- 
money,  and  that  the  receipt  or  receipts  of  the  said  Sir  William 
Wheeler,  Offley  Crewe  and  Thomas  Boydell,  and  the  survivor  of 
them  and  the  heirs  and  assigns  of  such  survivor  shall  be  a  suffi- 
cient discharge  to  the  purchaser.  A  conveyance  by  them  to  three 
other  trustees  would  vest  the  estate  in  them :  but  it  is  very  difficult 
upon  the  expression  of  this  deed,  that  the  judgment  of  these  persons 
shall  be  exercised,  and  that  the  receipt  of  these  persons  shall  be  a 
dischai^,  to  say,  that  the  judgment  or  the  receipt  of  the  others  was 
meant.  Suppose,  Crewe  had  died,  and  the  estate  had  descended 
upon  his  heir,  Sir  William  Wheeler  still  living :  it  is  impossible  to 
say,  the  heir  of  Crewe  is  the  heir,  whose  judgment  was  to  be  exer- 
cised, and  whose  receipt  was  to  be  given.  The  power  also  is  collat- 
eral, and  incapable  of  delegation.  The  case  cited  would  not  cure 
the  difficulty,  even  if  Sir  William  Wheeler  had  not  acted  at 
all.     In   that  case   the   four  trustees  were  also  executors;   and 
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the  Court  seemed  to  be  of  opinion,  the  devise  was  to  them 
qiM  executors ;  and  that  the  testator  must  be  presumed  to  know, 
that  those  only,  who  acted,  would  be  his  ^xectitors.  There- 
foie  unless  some  bill  is  filed  by  those,  who  are  to  have  the  purchase- 
money,  or  Sir  William  Wheeler  can  be  brought  before  the  Court  to 
join,  it  is  not  possible  to  say,  the  purchaser  is  not  bound  to  see  to 
the  application  of  the  money.  The  Defendant  therefore  cannot  be 
compelled  to  take  the  estate  upon  the  receipt  of  one  trustee  only. 

Reply.  If  a  person  refuses  to  accept  a  trust,  it  is  precisely  the 
same  as  if  he  was  not  named:  Smith  v.  fVheelefy  2  Vent.  128, 
2  Keb.  772.  The  power  is  not  collateral ;  for  the  sale  is  pafrt  of  the 
trust  and  the  purpose,  for  which  the  estate  is  vested  in  the  trustees. 
Attorney  Oeneral  v.  Olegy  1  Atk.  356,  (1)  illustrates  this  as  to  the 
principle,  that  the  discretion  is  left  to  all  the  trustees. 

Lord  Chancellor  [Loughborough].  I  do  not  feel,  how  it  is 
possible  to  help  the  Plaintiff.  If  he  had  renounced,  as  in  the  case 
that  has  been  put,  he  might  dissent,  where  no  estate  passes  (2). 
The  whole  estate  would  have  been  in  the  Plaintiff,  exactly  as  if  the 
two  other  trustees  had  died  in  the  life  of  the  testator.  He  would 
have  been  the  only  person.  But  according  to  the  way  they  have 
managed  it  he  has  accepted  the  trust,  and  conveyed  away  the  estate. 
That  part  of  the  trust,  that  consists  in  the  application  of  the  money 
he  could  not  convey  away.  The  hazard  probably  is  not  great ;  but 
I  do  not  know  how  to  make  the  purchaser  run  the  hazard.  Taking 
the  title  with  knowledge  of  the  trust  he  would  be  bound  to  see  to 
the  application  of  the  money.  I  do  not  feel,  that  I  can  make  the 
purchaser  pass  over  this  objection. 

Had  you  not  better  file  another  bill  on  behalf  of  the  cestuys  que 
trust,  praying  a  sale ;  and  there  may  be  an  inquiry,  whether  the  sale, 
that  has  been  made,  is  beneficial  ? 

The  cause  stood  over  upon  the  application  of  the  Counsel  for  the 
Plaintiff;  in  order  to  consider,  whether  the  bill  should  be  amended, 
or  another  bill  should  be  filed. 

The  doctrine  of  the  principal  case  was  examined,  and  the  grounds  on  which 
the  decision  was  made  explained,  by  Lord  Eldon,  in  ^/tdioUon  v.  tfordsworth,  2 
Swanst.  369-372.  That  there  would  have  been  no  difficulty  in  the  case,  if  the 
trustee  who  declined  to  sign  the  receipt  for  the  purchase  money  had  renounced  the 
trust  ab  initio^  see  Mama  v.  Taunloriy  3  Mad.  438.    ^on.  2  Freem.  13. 

Jl)  Reported  also  in  Ambler,  584. 
2)  Mams  v.  TaurUatif  5  Madd.  435 ;  see  Mtcholson  v.  Wordswortk,  2  Swanst. 
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YOUNGE  V.  COMBE. 

[Rolls.— 1798,  July  2a] 

Testator  devised  real  estate  to  A.  in  tail  male ;  remainder  over;  and  gave  a  sum 
of  money  in  trust  to  be  laid  out  in  land,  to  be  settled  to  the  same  uses:  by 
codicil  be  devised  the  same  real  estate  to  B.  and  his  hein ;  and  gave  every 
ihing,  he  had  given  by  his  will  to  A.,  in  as  ample  a  manner  to  B. :  fi.  is  tenant 
in  fee  of  the  real  estate ;  and  is  entitled  to  have  the  money  paid  to  him.  (a) 

Trustee  charged  with  mterest,  (b)  [p.  101.] 

Henrt  Capper  by  his  will,  dated  the  6th  of  September,  1763, 
gave  and  devised  all  his  real  and  personal  estate  to  John  Dennet  and 
William  Salkeld  and  their  heirs,  upon  trust  to  pay  the  rents  arising 
from  his  estate  at  Wincanton  in  the  county  of  Somerset,  called 
Pransfield's  Aldermead  and  the  Black  Lyon  Inn,  of  all  which  he  was 
seised  in  fee,  to  and  for  the  education  and  maintenance  of  his 
nephew  William  Grapper  during  his  minority,  or  for  putting  him  ap- 
prentice, clerk,  or  in  such  other  manner,  as  should  be  approved  of 
by  his  executors  ;  and  afterwards  upon  trust  to  permit  him  to  receive 
the  rents  and  profits  thereof  to  his  own  use  for  ninety-nine  years,  if 
he  should  so  long  live ;  but  if  he  should  die  before  the  expiration  of 
said  term  of  ninety-nine  years  without  lawful  issue  male  living  at 
bis  decease,  he  gave  the  same  to  his  nephew  James  Gapper  for 
the  residue  of  the  said  term  of  ninety-nine  years,  if  he  should  so 
long  live.  The  testator  then  among  several  other  legaoies  gave 
100^  to  each  of  his  said  nephews  William  and  James  Grapper ;  to 
be  paid  to  them,  if  ever  they  should  attain  the  age  of  twenty- 
one  years:  otherwise  to  sink  into  the  residuum  of  the  testator's 
personal  estate ;  and  he  ordered  the  interest  of  200/.  due  to  him 
upon  the  Wincanton  turnpike  to  be  paid  to  Anne  Tarway  for  the 
maintenance  of  Peter  Tarway  Gapper,  his  son  by  her,  during  the 
time  she  should  continue  single,  and  to  take  care  of  him  herself, 
or  till  he  should  be  put  out  apprentice  or  to  some  business,  as 
his  executors  should  approve ;  and  for  which  they  are  to  assign  any 
part  of  the  said  200/. :  the  residue  to  be  paid  to  Peter  Tarway  Gap- 
per at  twenty-one  or  setting  up  his  business  ;  which  should  be  thought 
best;  and  the  testator  desired,  that  all  the  residue  of  his  money, 
whether  due  upon  bond  or  otherwise,  after  payment  of  his  just  debts 
and  funeral  expenses,  and  also  all  his  household  furniture,  plate, 
jewels,  watches,  books,  and  every  species  of  goods  and  chattels, 
should  be  sold  as  soon  after  his  decease  as  possible ;  and  that  with 
the  moneys  arising  therefrom  an  estate  should  be  purchased  by  the 
said  John  Dennet  and  William  Salkeld,  and  settled  in  the  same  man- 
ner as  his  said  estate  called  Pransfield's  Aldermead  and  the  Black 
Lyon  Inn  were  heretofore  setded,  in  trust  for  the  uses  there  and 

(a)  The  money  would  not  be  limited  over.  See  Hovenden's  note  at  the  end  of 
Everest  v.  GeU,  1  V.  286;  note  (a)  to  Fordyce  v.  Ford,  2  V.  536. 

(6)  When  trustees  will  be  charged  with  interest  See,  ante,  note  (c)  to  Tew  v. 
mnUrion,  1  V.  451. 
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hereinafter  mentioned :  that  is  to  say,  to  his  nephew  said  William 
Oapper  for  ninety-nine  years,  if  he  should  so  long  live  ;  and 
[  *  102]  after  his  decease  to  his  issue  male ;  and  in  default  *  thereof 
for  the  residue  of  the  said  term  of  ninety-nine  years  to  his 
nephew  said  James  Gapper ;  and  if  both  said  William  Capper  and 
James  Gapper  should  happen  to  die  without  issue  male  living  at 
their  respective  deaths  and  before  such  issue  male  should  attain  the 
age  of  twenty-one  years,  he  devised  all  his  estates  in  possession  and 
reversion  to  be  equally  divided  among  all  his  sisters  and  their 
heirs  for  ever  as  tenants  in  common ;  and  he  appointed  his  trustees 
executors. 

By  a  codicil,  dated  the  2d  of  November,  1764,  the  testator  reciting 
several  of  the  legacies  given  by  the  will  disposed  of  them  to  other 
persons  ;  and  he  gave  to  Peter  Tarway  Gapper  the  two  legacies  of 
100/. ;  which  were  by  the  will  given  to  the  testator's  nephews.  The 
codicil  then  proceeded  thus : 

<'  And  do  also  give  all  my  estate  called  the  Black  Lyon  Pransfield 
and  Aldermead  which  were  before  given  to  my  nephews  William  or 
James  Gapper  unto  my  said  son  Peter  and  his  heirs.  And  I  do 
also  give  every  thing  I  had  given  by  my  said  will  unto  either  of  my 
said  nephews  William  or  James  Gapper  I  do  now  devise  and  give 
the  same  in  as  ample  a  manner  to  my  said  son  Peter  but  if  my  said 
son  Peter  should  happen  to  die  before  he  attained  the  age  of  twenty- 
one  years  and  without  issue  then  I  order  the  whole  of  this  my  codicil 
to  be  void  and  my  will  to  be  and  remain  in  full  force  Instead  that 
I  give  to  my  maid  servant  Anne  Tarway  a  legacy  of  501.  instead  of 
the  legacy  of  20Z.  left  to  her  by  my  said  will :" 

The  testator  then  desired  Peter  Taylor  to  act  as  trustee  in  the 
room  of  Salkeld. 

The  testator  died  in  May  1767.  Dennet  proved  the  will,  and 
employed  an  attorney  to  act  in  the  trust :  who  finally  settled  the 
trust  account  with  him  upon  the  30th  of  May,  1769 ;  leaving  a  bal- 
ance of  SI 51. 3s.  1 1  l-2d.  in  the  hands  of  Dennet  on  account  of  the 
trust.  In  1772  Dennet  died,  having  appointed  Richard  Broderip 
his  executor  and  residuary  legatee ;  who  proved  the  will,  and  died 
in  1774,  having  appointed  Bennet  Combe  his  executor  and  residuary 
legatee.  Peter  Tarway  Gapper,  having  attained  the  age  of  twenty- 
one,  became  a  bankrupt  in  1793. 

The  bill  was  filed  in  January,  1797,  by  the  assignees  of  the  bank- 
rupt against  Combe;  praying,  that  the  said  balance  on 
[*  103]  account  *  of  the  personal  estate  of  the  testator  Gapper  may 
be  paid  to  the  Plaintifis,  with  interest  from  the  time  it 
came  into  the  hands  of  Dennet ;  and  that  an  account  may  be  taken 
of  the  personal  estate,  debts,  &c.  of  the  testators  Gapper,  Dennet, 
and  Broderip :  and  that,  if  the  Court  shall  be  of  opinion,  that  the 
residue  of  Capper's  personal  estate  ought  to  be  laid  out  in  land,  it 
may  be  so  laid  out,  &c. 

As  to  the  claim  of  interest,  the  following  facts  appeared  upon  the 
answer,  and  were  admitted  by  agreement : 
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The  Defendant  Combe  had  no  notice  of  the  demand  till  the  year, 
1784.  Dennet  was  the  surviving  trustee.  Assets  were  admitted. 
A  doubt  arising  as  to  what  estate  Peter  Tarway  Gapper  was  entitled 
to  under  the  will  and  codicil,  the  opinion  of  Mr.  Fearne  was  taken 
in  1785;  who  advised,  that  a  suit  should  be  instituted.  Other 
opinions  were  taken.  In  1787  the  solicitor  for  Peter  Tarway  Gap- 
per took  an  opinion.  Drafts  of  a  bill  and  answer  were  prepared  at 
the  request  of  the  Defendant's  solicitor.  Then  upon  the  bank- 
ruptcy various  proposals  were  made  for  indemnifying  the  Defendant ; 
and  at  last  the  suit  was  commenced. 

The  Defendant  by  his  answer  stated,  that  he  was  always  ready  to 
pay  the  balance ;  but  was  advised,  that  he  could  not  with  safety  on 
account  of  the  opposite  claims  under  the  will ;  and  submitted,  that 
he  ought  not  to  be  charged  with  interest ;  especially  as  except  for  a 
very  short  time  he  had  constantly  since  the  death  of  Broderip  had 
in  the  hands  of  his  bankers^  more  than  the  said  balance ;  out  of 
which  he  would  have  paid  it,  if  he  had  known  it  was  due,  and  that 
he  could  have  paid  it  with  safety. 

Mr.  Graham  and  Mr.  King,  for  the  Plaintiff.  The  first  question 
is,  what  estate  the  Plaintiffs,  as  representing  Peter  Tarway  Gapper, 
are  entitled  to :  whether  the  money  is  to  be  laid  out  in  land  or  to  be 
handed  over  to  the  Plaintiffs  in  the  right  of  Gapper,  as  being  entitled 
to  an  estate  in  fee,  or  an  estate-tail  with  no  remainder  over.  The 
testator  clearly  meant  to  give  a  greater  interest  to  this  natural  child 
by  the  codicil  than  he  had  by  the  will  given  to  his  nephews.  He 
did  not  mean,  that  his  nephews  should  have  the  absolute  interest  in 
the  real  estate  or  in  that  directed  to  be  purchased.  They  were  to 
take  in  succession  an  interest  for  ninety-nine  years,  with  a 
remainder  in  tail.  By  the  codicil  the  natural  son  *is  sub-  [*  104] 
stituted ;  and  the  real  estate  is  given  to  him  and  his  heirs. 
In  the  subsequent  disposition  the  words  ^/in  as  ample  a  manner" 
refer,  not  to  the  manner,  in  which  he  had  given  to  his  nephews,  but 
to  the  immediately  preceding  devise  to  his  son. 

As  to  the  question  of  interest,  the  Defendant  ought  at  least  to  pay 
interest  from  the  year  1784,  when  he  had  full  notice.  Perhaps  it 
ought  to  be  carried  higher.  Leaving  money  in  his  banker's  hands 
is  not  a  sufficient  excuse  (1).  Why  did  he  not  carry  the  money  to 
the  Bank,  and  have  it  laid  out  ? 

Mr.  Cox,  for  the  Defendant,  contended,  upon  the  circumstances 
of  this  case,  that  the  Defendant  ought  not  to  be  compelled  to  pay 
interest. 

Master  of  the  Rolls  [Sir  Richard  P£pp£r  Auden].  I  do 
not  see  the  difficulty  upon  the  first  question.  I  cannot  see,  how  the 
interest  given  to  Peter  Tarway  Gapper  is  limited  by  that  of  the 
nephews.  The  testator  gave  a  limited  interest  to  his  nephews :  but 
when  he  comes  to  give  the  very  same  estate  to  his  natural  son,  he 
gives  it  to  him  and  his  heirs  absolutely ;  and  then  he  gives  every 

(1)  Ante,  vol.  i.  CO,  and  the  note  29. 
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thing,  he  had  given  to  his  nephews  by  the  will,  <<  in  as  ample  a 
manner "  to  his  said  son ;  and  the  limitation  over  is  to  take  place 
only  in  case  of  his  death  under  the  age  of  twenty-one  and  without 
issue  (1). 

Upon  the  second  question,  this  being  a  fund  to  be  laid  out  in  land, 
and  settled,  the  trustee  ought  to  have  made  it  productive.  But  it 
cannot  be  carried  higher  than  the  year  1784.  If  the  bill  had  been 
filed  then,  he  would  have  had  an  easy  course  ;  and  might  have  paid 
it  into  Court. 

Refer  it  to  the  Master  to  take  an  account  of  the  personal  estate, 
&c.  and  to  compute  the  interest  upon  the  sum  of  375/.  35.  41  1-2(2. 
from  the  year  1784  at  the  rate  of  4  per  cent. ;  and  to  take  an  ac- 
count of  all  sums  reasonably  and  properly  expended  in  the  execution 
of  the  trust.  

A  PERSON  who  lodges  trust  funds,  in  his  own  name,  at  his  own  banken,  will 
be  held  to  have  derived  benefit  from  so  doing,  and  will  be  chargeable  with  inter- 
est accordingly:  Rodce  v.  Hart,  11  Yes.  61 ;  Ex  parte  Toum^nd,  15  Yes.  470 : 
but  even  if  it  could  be  established  that  no  use  had  been  made  of  the  money,  that 
would  be  no  justification  of  his  neglect  of  trust  in  keeping  it  bacL  Danjown  v. 
MasBOf,  1  Ball  &.  Bea.  230.  And  an  executor,  who  improperly  retains  assets  in 
his  own  hands,  may  subject  himself  not  only  to  interest,  out  to  costs.  See,  aiHU^ 
notes  3  and  4  to  Teio  v.  Tht  Earl  ofWirOarUm^  1  Y.  451. 
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A  REFERENCE  uudor  the  statute  7  Gea  U.  c.  20,  must  proceed  upon  admission  of 
the  principal  and  interest  due  upon  the  mortgage ;  and  the  Master  cannot  ad- 
mit evidence. 

The  bill  was  filed  for  foreclosure  of  a  mortgage  for  the  sum  of 
392?.  45.  3rf. 

The  Defendant  applied  by  petition  to  the  Master  of  the  Rolls 
under  the  statute  7  Geo.  II.  c.  20  (2)  ;  by  which  it  is  enacted,  that 
upon  a  bill  of  foreclosure  the  Court  upon  application  by  the  Defend- 
ant, having  a  right  to  redeem,  and  upon  admission  of  the  right  and 
title  of  the  Plaintiff,  may,  before  the  cause  shall  be  brought  to  hear- 
ing, make  such  order  or  decree  as  the  Court  could  have  made,  if  the 
cause  had  been  regularly  brought  to  a  hearing :  Provided,  the  Act 
shall  not  extend  to  any  case,  where  the  person  against  whom  the  re- 
demption is  prayed,  shall  by  writing,  to  be  delivered,  before  the 
money  shall  be  brought  into  Court,  to  the  attorney  or  solicitor  for 
the  other  side,  insist,  either,  that  the  party  has  no  right  to  redeem, 

(1)  AnU,  Everest  v.  Gett,  vol.  i.  286,  and  the  note. 

(2)  On  this  statute  see  post,  Bastard  v.  Clarke,  vol.  vU.  489 ;  WakereU  v.  De- 
light,  ix.  36 ;  Coop.  27 ;  HeunU  v.  McCartney,  xiii.  560 ;  Amis  v.  IJotfd,  3  Yes.  & 
Bea.  15. 
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or  that  the  premises  are  chargeable  with  other  principal  sums  than 
what  appear  upon  the  face  of  the  mortgage,  or  shall  be  admitted 
upon  the  other  side,  or  where  the  right  of  redemption  shall  be  con- 
troverted by  different  persons ;  nor  shall  be  any  prejudice  to  subse- 
quent mortgagees  or  incumbrancers. 

Upon  the  petition  of  the  Defendant  under  this  statute,  stating, 
that  the  principal  sum  had  been  reduced  to  340/.  and  that  the  in- 
terest was  paid  up  to  the  4th  of  August,  1792,  a  decretal  order  was 
made  at  the  Rolls  ;  by  which  it  was  referred  to  the  Master  to  take 
an  account  of  what  was  due  for  principal,  interest,  and  costs. 

The  Master  admitted  evidence,  that  payments  had  been  made  on 
account  of  principal  and  interest ;  and  upon  that  evidence  which 
was  obtained  by  a  commission  issued  into  Cumberland,  the  Master 
stated  by  his  report,  that  there  was  due  to  the  Plaintiff  upon  the 
mortgage  in  the  decretal  order  mentioned  the  principal  sum  of  340/. 
only  ;  and  that  the  interest  upon  the  said  mortgage  was  paid  up  to 
the  4th  of  August,  1792. 

Exceptions  were  taken  to  the  report :  first,  that  the  Master  certi- 
fied, that  there  was  due  to  the  complainant  upon  the  mort- 
gage *  in  the  decretal  order  mentioned  the  principal  sum  [*  106] 
of  340/.  only ;  whereas  the  Master  ought  to  have  certified, 
that  there  is  due  to  the  said  complainant  upon  the  said  mortgage 
the  whole  of  the  principal  sum  of  392/.  4s.  3d.  in  the  bill  men- 
tioned :  the  Defendant  having  by  such  decree  or  decretal  order 
admitted,  and  the  fact  being,  that  the  last-mentioned  principal  sum 
is  due : 

Secondly,  that  the  Master  found,  that  the  interest  upon  the  mort- 
gage in  the  said  decree  or  decretal  order  mentioned  had  been  paid 
up  to  the  4th  of  August,  1792 :  whereas  the  Master  ought  to  have 
found,  that  the  whole  of  the  interest  from  the  4th  of  August,  1778, 
to  the  18th  of  November,  1794,  when  the  said  complainant  took 
possession  of  the  premises  comprised  in  the  said  mortgage,  remained 
due ;  and  ought  to  have  computed  such  interest. 

Attorney  Oeneral  [Sir  John  Scott],  for  the  Exceptions.  The  con- 
sequence of  the  reference  under  this  statute  is,  that  the  Defendant 
admits,  that  the  principal  and  interest  is  due.  Instead  of  proceed- 
ing upon  that  admission  the  Master  has  permitted  an  examination 
by  a  commission  into  Cumberiand.  They  have  brought  back  large 
depositions,  stating  a  great  number  of  loose  conversations ;  from 
which  it  is  contended,  that  part  of  the  money  due  upon  the  mort- 
gage has  been  paid.  The  object  is  to  do  away  that  admission,  which 
is  the  ground,  upon  which  the  Court  by  means  of  the  statute  make 
the  reference.  Unless  they  agree  in  that  admission,  the  Court  has 
DO  authority.  The  constant  course  is  not  to  examine  into  the  ^tian- 
tvm  of  what  is  due. 

Mr.  Bell,  for  the  Defendant.  Contended,  that  under  the  statute 
the  inquiry  is  to  be  made  as  usual. 

Lord  Chancellor  [Loughborough].  I  do  not  see  what  answer 
there  is  to  the  statute.     I  think,  if  it  had  been  attended  to,  the 
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order  should  not  have  been  made.  The  statement  of  the  petition 
is,  that  only  340/.  is  due.  I  do  not  know  how  to  get  rid  of  the 
objection,  that  the  Master  ought  not  to  have  inquired  into  the 
money  due. 

Allow  the  exceptions. 

The  Solicitor  Oeneral  [Sir  John  ]\^Etford],  being  applied  to  by  the 
Lord*  Chancellor  said,  that  if  the  Defendant  stopped  the 
[*  107]  proceedings  before  answer,  *  he  must  take  the  statement 
of  the  bill  to  be  true :  if  he  litigates  the  fact,  he  may 
answer :  then,  where  he  has  applied  to  stay  proceedings,  when  the 
Plaintiff  was  aware  of  the  objection,  and  thePlaintiff  has  not  admitted 
it,  and  has  offered  an  issue,  the  Court  has  in  no  instance  made  the 
order.  

See  this  case  adverted  to,  arffuendo,  in  Bastard  v.  CZanfc,  7  Yes.  489 ;  in  which, 
as  in  the  principal  case,  it  was  decided,  that  no  order  could  be  made  under  the 
statute  of  7  Geo.  II,  c.  20,  unless  the  object  of  the  proceedings  was  confined  to  a 
mere  foreclosure.    See  the  note  to  the  case  cited,  post 


PHELIPS  t;.  CANEY.  (I) 
[1798,Jult31.] 

Administratoii,  disputing  by  his- answer  the  foundation  of  the  bill,  namely,  a 
balance  of  accounts  against  the  intestate's  estate,  need  not  set  forth  an  account 
of  the  personal  estate,  &c.  by  way  of  schedule,  (a) 

The  bill  was  filed  by  an  executor,  against  the  administrators  of 
an  intestate :  stating,  that  the  testator  and  the  intestate  had  cross 
demands  against  each  other;  and  that  upon  a  balance  of  accounts, 
which  were  unsetded,  a  large  sum  was  due  to  the  testator.  The 
*bill  charged  that  the  Defendants  as  administrators  had  possessed 
assets  of  the  intestate  more  than  sufficient  to  pay  debts,  including 
the  Plaintiff's  demand ;  and  prayed,  that  the  Defendants  might  ad- 
mit assets  or  set  forth  an  account  by  way  of  schedule. 

The  Defendants  by  their  answer  disputed  the  Plaintiff's  demand ; 
and  contended,  that  upon  a  balance  of  all  accounts  a  large  sum,  as 
they  verily  believe,  would  be  found  due  .to  the  Defendants. 

They  farther  stated,  that  the  personal  estate  of  the  intestate  was, 
as  they  believed,  more  than  sufficient  for  the  payment  of  his  debts 
and  all  claims  upon  his  estate  :  but  as  the  Plaintiff's  demand  was 
not  ascertained,  they  did  not  admit  assets ;  and  they  insisted,  they 
were  not  bound  to  set  forth  any  account  by  way  of  schedule ;  sub- 
mitting to  be  examined  upon  interrogatories,  in  case  the  Plaintiff's 

(1\  Exrdatione. 

(a)  In  negativing  the  ground  upon  which  the  account  js  prayed,  the  jurisdiction 
of  the  Court  is  displaced.  There  is  nothing  requiring  the  peculiar  aid  of  Equity. 
See  1  Story,  Eq.  Jur.  §  458 ;  Fotter  v.  Spencer,  2  Johns.  Ch.  171 ;  Kitig  v.  Eo89di, 
2  Y.  &  J.  3a 
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demand  should  be  substantiated,  and  a  balance  should  appear  to  be 
due  to  him. 

Exceptions  were  taken  to  the  answer  for  not  setting  forth  the  ac- 
count of  the  intestate's  personal  estate  and  of  his  debts. 

The  Master  disallowed  the  exceptions ;  and  reported  «the  answer 
to  be  sufficient  to  a  common  intent. 

Exceptions  were  taken  to  the  Master's  report. 

*  Solicitor  Oeneral^  [Sir  John  Mtford],  and  Mr.  Johnr     [*  108 J 
son,  for  the  Exceptions.     Mr.  Stanley,  for   the  Report. 
The  exceptions  were  over-ruled  (1). 

asSy  anU,  the  note  to  2%<!  MarquU  of  Donegal  v.  SUwart,  3  V.  46& 


PERRY  V.  PHELIPS. 
PERRY  V.  SMITH. 

[1798,Jult31.] 

T&U8TBE  for  the  purchase  of  land  died  without  personal  aasets,  but  having  pur- 
chased hmd:  tne  estates  purchased  were  held  not  liable  to  Uie  tnist:  the  cir- 
cumstances affording  no  presumption,  that  they  were  purchased  in  execution 
of  the  trust  (a) 

John  Lockter,  being  seised  in  fee  of  real,  and  possessed  of  per- 
sonal estate,  by  his  will,  dated  the  13th  of  June,  1734,  devised  his 
lands  and  hereditaments,  (subject  to  some  annuities  long  since  ex- 
pired,) unto  his  brother  Thomas  Lockyer,  until  his  son  John  or  any 
other  of  his  younger  sons  shall  attain  twenty-one :  which  shall  first 
happen :  in  case  he  shall  have  no  younger  son,  that  shall  live  to  at- 

(1)  It  has  been  since  settled,  that  this  defence  can  be  made  by  plea  only.  See 
the  note,  ante^  voL  1, 294.  Admission  of  assets  prevents  the  necessity  of  setting 
forth  the  accounts.    PuUen  v.  Smitk^  poit^  vol.  v.  21. 

(a)  This  case  affords  an  illustration  of  the  doctrine  of  trusts  implied  from  acts 
done  by  trustees,  apparently  within  the  scope  of  their  duty.  If  a  trustee,  author- 
ized U>  purchase  lemds  for  his  ceslws  que  trugty  should  purchase  them  with  the 
tnist  money,  and  take  the  conveyance  in  his  own  name,  without  any  declaration  of 
the  trust,  a  Court  of  Equity  would  deem  the  property  to  be  held  as  a  resulting 
trust  for  the  persons  beneficially  entitled  thereto.  2  Fonbl.  Eq.  B.  2,  ch.  5,  §  1, 
note  (c):  2  Story,  Eq.  Jur.  §  1210 ;  and  English  cases  cited.  For,  in  such  a  case, 
Equi^  will  presume,  that  the  poitv  meant  to  act  in  pui^uance  of  his  trust,  and 
not  in  violation  of  it.  It  roust  be  clear,  however,  that  the  lands  have  been  paid  for 
out  of  the  trust  money ;  and  if  this  appears,  a  tnist  will  be  implied,  not  only 
when  the  party  may  be  presumed  to  act  in  execution  of  the  trust;  but,  even,  when 
the  investment  is  in  violation  of  the  trust  In  every  such  case,  where  the  trust 
raon^  can  be  distinctly  traced,  a  Court  of  Equity  will  fasten  a  trust  upon  tlie 
land  in  favor  of  the  persons  beneficially  entitled  to  the  money.  2  Story,  Eq.  Jur. 
§  1210.  And,  generally,  whatever  acts  are  done  by  trustees,  in  regard  to  the 
trust  property,  shall  be  deemed  to  be  done  for  the  benefit  of  the  cesttd  que  trusty 
and  not  for  the  benefit  of  the  titistee.  Ibid.  §  1211 ;  see,  ante,  note  (a)  to  Which- 
coU  V.  Lawrence^  3  V.  740. 
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tain  the  said  age,  then  until  such  only  son  shall  attain  the  said  age ; 
in  trust,  that  the  clear  rents,  issues  and  profits,  of  the  premises 
(after  all  charges  and  reparations  deducted),  except  a  dwelling-house 
at  Ilchester  and  the  gardens  and  orchard  thereto  belonging,  which 
the  testatoB  directed  to  be  enjoyed  by  him  for  his  own  use  for  the 
term  above-mentioned,  be  preserved  and  improved,  and  the  same 
with  the  produce  thereof  be  laid  out  and  employed  in  manner  as 
hereinafter  directed  with  regard  to  the  overplus  of  his  personal 
estate ;  and  when  and  as  soon  as  his  said  nephew  John  Lockyer  or 
any  other  of  the  younger  sons  of  his  said  brother  Thomas  Lockyer 
bom  or  to  be  born  shall  attain  twenty-one,  then  he  gave  his  said 
dwelling-house,  orchard,  and  gardens,  and  all  other  his  said  lands 
and  hereditaments  thus  charged  as  aforesaid  unto  his  said  nephew 
John  Lockyer,  or  unto  such  other,  as  for  the  time  being  shall  be  a 
younger  son  of  his  said  brother,  and  shall  first  attain  the  age  of  one- 
and-twenty  years,  and  to  the  heirs  and  assigns  of  such  respective 
younger  son  for  ever :  but  if  his  said  brother  shall  have  but  one  son, 
that  shall  live  to  attain  the  said  age,  then  the  testator  gave  the  same 
unto  such  only  son,  his  heirs  and  assigns  for  ever. 

The  testator  then  reciting  that  his  brother  Thomas  and  his  eldest 
son  Joseph  Tolson  Lockyer,  or  one  of  them,  was  entitled  to  the  fee 
simple  or  other  estate,  of  inheritance  in  lands  called  Chester  Meads 
in  the  county  of  Somerset,  directed,  that  if  his  said  brother,  or  his 
son  Joseph,  or  such  as  shall  have  legal  title  thereto,  shall 
[*  109]  *  convey  the  said  lands  to  the  same  uses,  intents  and  pur- 
poses, as  near  as  may  be,  as  the  testator's  said  lands  and 
hereditaments  are  hereby  devised,  that  there  be  paid  to  the  said  Jo- 
seph Lockyer,  or  to  such,  in  whom  the  said  premises  shall  be  then 
vested,  and  shall  execute  such  conveyance,  the  sum  of  3000/.  out  of 
his  personal  estate  in  lieu  of  the  lands  to  be  thus  conveyed  and  set- 
tled, as  aforesaid ;  and  as  to  his  personal  estate,  after  his  debts,  1^- 
cies  and  funeral  expenses  deducted,  he  gave  the  same  to  his  said 
brother  Thomas  Lockyer,  whom  he  made  his  executor,  in  trust,  that 
he  improve  the  same  in  the  best  manner,  as  he  shall  think  proper, 
until  such  son  as  will  be  entitled  to  his  lands  shall  attain  the  age  of 
one-and-twenty  years ;  and  then  to  lay  out  the  same  and  the  pro- 
duce thereof  in  the  purchase  of  other  lands  of  inheritance,  and  do 
settle  and  assure  such  new-purchased  lands  to  and  for  the  same 
uses,  intents  and  purposes,  as  near  as  may  be,  as  his  lands  and  here- 
ditaments are  devised  ;  and  he  declared  his  will,  that  no  part  of  the 
estate  thereby  devised  be  applied  to  the  maintenance  or  education 
of  his  said  brotlier  Thomas's  sons  during  tlieir  nonage ;  but  that  his 
brother  be  at  the  sole  charge  of  such  their  maintenance  ;  and  in  case 
his  said  brother  Thomas  shall  have  no  son,  that  shall  attain  the  age 
of  one-and-twenty  years,  then  he  gave  unto  his  niece  Betty  Cleeve 
the  sum  of  500/.  And  all  the  residue  of  his  estate  both  real  and 
personal  he  gave  unto  his  said  brother  Thomas,  his  heirs,  executors 
and  administrators. 

The  testator  died  in  November  following;  leaving  his  brother 
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Thomas  his  heir  at  law,  and  Joseph  Tolson  Lockyer  and  John 
Lockyer,  the  two  sons  of  Thomas  Lockyer  then  living.  John  Lock- 
yer, the  younger  son  of  Thomas,  died  in  1751  under  the  age  of 
twenty-K>ne ;  upon  which  Joseph  Tolson  Lockyer  became  and  con- 
tinued till  his  death,  the  only  son  of  Thomas  Lockyer.  In  1752  he 
married ;  and  by  his  will,  dated  the  26th  of  September,  1759,  he 
devised  in  the  following  terms : 

'^  As  to  such  worldly  estate  of  what  nature  or  kind  soever  whether 
in  possession  reversion  or  remainder  wherewith  it  hath  pleased  God 
to  intrust  and  that  I  shall  die  seised  or  possessed  of  interested  in  or 
entitled  unto  invested  in  or  that  shall  belong  to  me  at  my  decease 
wheresoever  or  howsoever  in  any  manner  or  wise  the  debts  which  I 
shall  owe  at  the  time  of  my  decease  and  my  funeral  charges  and 
expenses  being  thereout  first  deducted  paid  and  satisfied  I 
do  give  devise  and  bequaath  the  same  and  *  every  part  and  [*  1 10] 
parcel  thereof  fully  wholly  and  absolutely  unto  my  dear 
wife  Maria  Lockyer  to  be  by  her  her  heirs  executors  administrators 
and  asogns  peaceably  and  quietly  held  occupied  and  enjoyed  for 
ever  free  from  the  claim  or  demand  of  any  other  person  or  persons 
out  of  from  or  to  the  same  or  any  part  thereof:  ^' 

He  appointed  his  wife  sole  executrix ;  and  he  died  in  January 
1764. 

Thomas  Lockyer  upon  the  death  of  his  brother  John  Lockyer  en- 
tered upon  and  took  possession  of  his  real  and  personal  estate. 
Joseph  Tolson  Lockyer  having  attained  the  age  of  twenty-one  upon 
the  15th  of  February,  1749,  was  by  his  father  put  into  possession  of 
the  house,  garden,  and  estate,  of  the  testator  John  Lockyer :  but  a 
short  time  afterwards  Thomas  Lockyer  re-entered  on  the  said 
estates ;  and  continued  in  possession  and  receipt  of  the  rents  and 
profits  and  produce  of  the  real  and  personal  estates  of  the  testator 
John  Lockyer  till  his  death  in  July,  1785.  By  his  will,  made  shortly 
before  his  death,  he  gave  all  his  real  and  personal  estate  to  his  exec- 
utors, upon  trust  to  pay  the  interest,  dividends,  and  produce  of  the 
personal  estate  and  the  rents  and  profits  of  the  real  to  the  separate 
use  of  his  daughter  Mary  Smith  for  fife ;  and  upon  her  decease,  as 
to  the  personal  estate,  to  pay  the  principal  to  her  children  according 
to  her  appointment,  if  more  than  one :  in  default  of  appointment, 
equally ;  and  if  but  one,  to  that  one ;  and  on  the  decease  of  his 
daughter  he  gave,  devised,  and  bequeathed,  bis  real  estate  to  her 
son  Thomas  Smith,  his  heirs  and  assigns  for  ever. 

The  widow  of  Joseph  Tolson  Lockyer  married Perry ;  and 

they  filed  the  bill,  claiming  under  the  will  of  Joseph  Tolson  Lockyer 
against  the  devisees  of  Thomas  Lockyer,  and  against  Edward  Wil- 
liams, heir  at  law  of  the  testator  John  Lockyer,  of  Joseph  Tolson 
Lockyer  and  Thomas  Lockyer  (1). 

(1)  See  the  first  points,  that  arose  in  this  cause,  ante,  vol.  L  251 ;  where  it  was 
detennined,  1st,  that  the  interests,  given  bv  the  will  of  John  Lockyer  in  trust  for 
the  yonngest  or  only  son  of  Thomas  Lockyer  attaining  the  age  of  twenty-one, 
vested  by  executory  devise  in  Joseph  Tolson  Lockyer,  the  only  surviving  son, 
upon  his  attaining  that  age,  liable  to  be  devested  by  the  birth  of  another  son : 
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I 

By  the  decree  made  upon  the  29th  of  January,  1790  by  Mr.  Jus- 
tice Buller,  sitting  for  the  Lord  Chancellor,  the  wills  of 
[♦111]  *John  Lockyer  the  elder  and  Joseph  Tolson  Lockyer 
were  established;  and  it  was  referred  to  the  Master  to 
take  an  account  of  the  personal  estate  of  the  testator  John  Lock- 
yer, and  of  the  rents  and  profits  of  his  real  estate  accrued  since  his 
death,  received  by  Thomas  Lockyer  in  his  life-time,  or  by  Edward 
Phelips  and  Samuel  Smith  since  his  death,  or  any  of  them,  &.c. ;  and 
the  Master  was  directed  to  inquire,  whether  Thomas  Lockyer  re- 
ceived any  and  what  sums  of  money  for  fines  upon  renewing  the 
leases  of  any  and  what  estates  of  John  Lockyer,  the  testator:  an 
account  was  directed  of  the  personal  estate  of  Thomas  Lockyer, 
and  of  the  debts,  legacies,  and  funeral  expenses,  of  John  Lockyer ; 
and  an  application  of  his  personal  estate  in  the  payment  of  his  debts, 
&c.  in  a  course  of  administration  ;  and  the  Master  was  to  inquire, 
in  what  manner  Thomas  Lockyer  paid,  applied,  and  disposed  of, 
the  personal  estate  and  the  rents  and  profits  of  the  real  estate,  and 
the  money  received  by  fines  and  renewing- the  leases  of  John  Lock- 
yer's  estate  ;  and  whether  he  laid  out  or  invested  the  same  or  any 
part  thereof  in  the  purchase  of  any  and  what  estates  ;  and  particularly 
it  was  ordered,  that  the  Master  should  inquire,  what  estates  Thomas 
Lockyer  purchased  after  Joseph  Tolson  Lockyer  attained  the  age  of 
twenty-one :  but  without  prejudice  ;  and  the  usual  directions  were 
given  for  taking  the  accounts  and  discovery  of  the  matters  aforesaid  ; 
and  that  all  deeds  and  writings  relating  to  the  freehold  and  leasehold 
.  estates  of  John  Lockyer  devised  to  the  Plaintiff  by  the  will  of  Joseph 
Tolson  Lockyer  should  be  delivered  to  the  Plaintiff  upon  oath ;  and 
it  was  ordered,  that  all  deeds  and  writings,  relating  to  the  estates 
purchased  by  Thomas  Lockyer  since  the  year  1750,  in  the  custody 
or  power  of  any  of  the  parties,  should  be  produced  by  them  before, 
and  left  with,  the  Master  upon  oath ;  and  interest,  costs,  and  farther 
directions  were  reserved. 

This  cause  was  reheard  at  the  petition  of  the  Defendants  upon 
the  following  points : 

1st,  As  to  the  directions  to  take  an  account  of  the  rents  and 
profits  of  the  real  estates  of  the  testator  John  Lockyer  accrued  since 
his  death,  received  by  Thomas  Lockyer  and  the  Defendants  Phelips 
and  Smith  since  his  death;  whereas  John  Lockyer  by  his  will 
directed,  that  his  dwelling  house  at  Ilchester  should  be  enjoined 
by  his  brother,  until  his  son,  John  Lockyer  or  any  other  younger 
son,  or  any  only  son,  shall  attain  twenty-one ;  which  therefore  ought 
to  be  expected. 

2dly,  As  to  the  general  account  directed  of  the  rents 

[*  1 12]      *  and  profits  of  the  real  estate  of  the  testator  John  Lockyer 

accrued  since  his  death,  received  by  Thomas  Lockyer,  and 

2d]y,  That  the  rents  and  profits  of  the  real  estate,  accrued  afler  Joseph  Tolson 
Lockyer  made  his  will,  being  jiart  of  the  trust  fund  directed  to  be  laid  out  in 
land,  were  an  equitable  interest  in  land;  and  therefore  passed  by  tliat  will  to  hie 
devisee. 

VOL.  IV.  7* 
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by  the  Defendants  since  his  death :  the  petitioners  insisting,  that  the 
rents  and  profits  of  the  real  estate  of  John  Lockyer  accrued  after 
Joseph  Tolson  Lockyer  attained  twenty-one  in  the  life-time  of 
Thomas  Lockyer  are  not  disposed  of  by  the  will  of  John  Lockyer  ; 
and  belonged  to  Thomas  as  heir  at  law  : 

3dly,  As  to  the  direction  to  inquire,  what  estates  Thomas  Lock- 
yer purchased,  after  Joseph  Tolson  Lockyer  attained  twenty-one : 
the  petitioners  contending,  that  there  was  no  ground  for  directing 
sach  inquiry  : 

4thly,  As  to  the  direction,  that  all  deeds  and  writings  relating  to 
the  estates  purchased  by  Thomas  Lockyer  since  the  year  1750  in 
the  custody  of  any  of  the  parties  should  be  produced  before  the 
Master :  the  petitioners  insisting,  that  the  Plaintiff  has  no  right  to 
such  production ;  particularly  as  the  same  belong  to  persons,  who 
have  purchased  such  estates,  and  are  become  legally  entitled  thereto 
by  settlement,  and  are  not  parties  to  the  suit. 

By  an  order  made  on  the  3d  of  August,  1790,  upon  the  petition 
of  rehearing  it  was  ordered,  that  the  decree  should  be  varied  so  far 
as  it  related  to  the  account  of  the  rents  and  profits  of  the  dwelling- 
bouse,  garden,  and  orchard,  at  Ilchester,  mentioned  in  the  will  of 
the  testator  John  Lockyer,  from  the  time  of  his  death  ;  and  it  was 
ordered  that  such  account  should  be  taken  fi-om  the  time  of  the 
death  of  Thomas  Lockyer  only :  and  with  this  variation  the  decree 
was  affirmed. 

Th^  Master  by  his  general  report,  dated  the  8th  of  August,  1797, 
set  forth  several  estates  purchased  by  Thomas  Lockyer ;  stating  the 
annual  value  of  each ;  and  distinguishing  between  those  purchased 
before  the  15th  of  February,  1749,  when  Joseph  Tolson  Lockyer 
attained  twenty-one,  and  those  purchased  afterwards.  He  stated, 
that  no  evidence  had  been  produced  before  him  of  the  prices  paid 
for  the  purchase  of  any  of  the  said  estates  :  or  whether  such  pur- 
chase-money or  any  part  thereof  was'  paid  by  Thomas  Lockyer  out 
of  the  personal  estate  <^  the  testator  John  Lockyer  or  the  rents  of 
his  real  estate  or  either  of  them :  but  he  found  that  Thomas  Lock- 
yer was  in  his  life-time  in  the  habit  of  laying  out  to  the  most  advan- 
tage the  moneys,  which  came  to  his  hands,  in  Government 
securities,  *or  mortgages,  or  in  the  purchase  of  lands,  as  [*  113] 
opportunity  oflTered. 

The  cause  coming  on  for  farth^  directions,  the  question  was, 
whether  the  deficiency  of  the  personal  estate  of  Thomas  Lockyer 
to  answer  the  account  of  the  rents  and  profits  and  produce  of  the 
real  and  personal  estate  of  the  testator  John  Lockyer  subject  to  the 
trusts  of  his  will  should  be  made  good  out  of  the  real  estates  pur- 
chased by  Thomas  Lockyer. 

Attorney  General  [Sir  John  Scott,]  Mr.  Mansfield,  and  Mr.  Fon- 
blanquej  for  the  Plaintiff.  The  rule,  that  cestuy  que  truit,  where  a 
trustee  having  received  money  dies,  is  a  creditor  by  simple-contract 
only,  does  not  apply,  where  the  trustee  is  under  an  obligation  to  lay 
out  the  money  in  land.     Sowden  v.  Sowden,  1  Bro.  C.  C.  582,  has 
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detennined,  that  where  a  man  is  bound  to  do  an  act,  and  he  does 
what  may  enable  him  to  do  the  act,  it  shall  be  taken  to  be  done  by 
him  with  the  view  of  doing  that,  which  he  was  bound  to  do.  This 
case  is  not  stronger  than  that.  Trustees  were  there  to  be  interpos- 
ed, and  other  acts  to  be  done :  but  there  was  no  interposition  with 
or  advancement  to  the  trustees ;  and  it  was  decided  upon  the  moral 
principle,  that  he  shall  be  intended  to  discharge  the  obligation. 
Lechmere  v.  Lechmerej  For.  80,  is  very  strong  to  the  same  point. 
There  is  no  difference  in  that  case,  but  that  the  sum  was  certain  :  in 
this  it  is  a  balance  in  the  hands  of  Thomas  Lockyer  arising  from  the 
estate  of  his  brother.  He  was  to  lay  it  out  himself :  no  trustee  was 
interposed :  no  intervening  act  was  to  be  done.  He  receives  the 
rents  and  profits  during  the  minority  of  his  son ;  and  he  was  bound 
from  the  moment  that  son  came  of  age  to  lay  out  the  fund  in  land. 
Having  this  money  in  his  hands  he  does  purchase  land.  It  is  ascer- 
tained, that  he  did  purchase  estates  after  his  son  came  of  age.  If 
this  doctrine  cannot  be  maintained,  the  money  will  be  lost.  There 
is  no  fund  without  resorting  to  the  real  estate.  There  ou^ht  to  be 
an  inquiry,  what  sums  of  money  he  had  in  his  hands  ;  and  the  real 
estate  ought  to  be  answerable  for  so  much  as  the  personal  estate  is 
deficient. 

SoUciior  General  [Sir  John  3Etford]  and  Mr.  Cox,  for  the  De- 
fendants. Lechmere  v.  Lechmere  and  Sowden  v.  Sowdeux  are  upon 
a  totally  different  principle :  namely,  that  where  a  man  dies  intestate, 

as  between  the  persons  entitled  to  his  real  and  personal 
[*I14]    estates,  taking  by  devolution  from  *him  what  the  law 

would  give  them,  the  heir  shall  not  take  the  benefit  of  a 
contract  entered  into  for  conversion  of  personal  into  real  estate,  at 
the  same  time  taking  by  descent  that  real  estate,  with  which,  it  was 
to  be  presumed  from  the  circumstances,  the  covenant  was  intended 
to  be  performed.  In  Sowden  v.  Sowden  the  difficulty  arose  from  the 
terms  of  the  settlement ;  for  if  it  had  been  simply  a  covenant  to  lay 
out  money  in  land,  without  more,  it  would  have  been  precisely  the 
case  of  Lechmere  v.  Lechmere.  The  Master  of  the  flolls  had  no  con- 
ception, that  if  the  estate  had  been  devised,  he  could  have  made  it 
responsible  otherwise  than  as  it  was  assets  bound  by  the  covenant : 
but  be  took  it,  that  as  no  actual  disposition  was  made  of  the  prop- 
erty, it  was  to  be  presumed,  the  intention  was  to  perform  the  cove- 
nant. Could  it  be  considered  upon  that  case,  that  the  lien  was  to 
defeat  other  specialty  creditors  or  judgment  creditors  ?  It  was  not 
argued,  or  thought  of.  This  therefore  cannot  apply  to  the  case  of  a 
trustee  having  money  in  his  hands ;  which  he  is  to  lay  out,  as  oppor- 
tunity shall  offer,  in  the  purchase  of  land.  No  such  case  is  to  be 
found.  Sowden  v.  Sowden  decides  nothing  but  as  between  real  and 
personal  representatives  upon  an  intestacy.  It  is  said.  Lord  Thur- 
low  decided,  that  the  attainment  of  the  age  of  twenty-one  by  the 
son  of  Thomas  Lockyer  was  the  time,  at  which  the  money  was  to 
be  laid  out  in  land.  The  decree  has  no  such  decision.  An  inquiry 
was  pressed  for.     It  did  not  appear,  what  the  circumstances  were ; 
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or  whether  there  were  personal  assets,  or  not.  Thomas  Lockyer 
would  not  have  acted  according  to  his  trust,  if  he  had  laid  out 
the  fund  during  his  life.  According  to  the  will  it  might  have  been 
laid  out  by  his  executors  after  his  death.  From  the  decision  upon 
the  rehearing,  that  Thomas  Lockyer  was  entitled  to  the  house  at 
Ilchester  during  his  life,  as  it  could  not  be  ascertained,  whether  there 
would  be  a  younger  son,  or  whether  Joseph  Tolson  Lockyer  would 
be  entitled,  it  is  clear,  that,  as  long  as  Thomas  Lockyer  lived,  there 
was  no  trust  to  lay  out  the  money  in  land.  He  acted  upon  the  idea, 
that  he  was  owner  of  the  rents  and  profits  during  his  life.  From  his 
subsequent  conduct  it  cannot  be  supposed,  that  he  intended  to  do 
this.  At  least  it  is  necessary,  that  the  thing  done  shall  perfectly 
tally  in  all  its  parts  with  that,  which  the  party  is  bound  to  do.  Sup- 
pose, the  obligation  was  to  lay  out  the  money  in  lands  in  Oxford- 
shire, and  he  had  purchased  lands  in  Buckinghamshire  :  suppose,  he 
was  bound  to  do  it  at  the  end  of  one  year ;  and  he  did  it 
at  another  time:  could  the  Court  raise  the  *  presumption  [*115  ] 
of  an  intention  to  execute  the  trust  ?  This  therefore  is  the 
common  case  of  a  person  dying  without  assets,  who  has  in  his  life 
laid  out  large  sums  of  money  in  real  estates.  The  Court  has  often 
lamented,  that  in  such  cases  the  real  estate  is  not  answerable :  but 
such  is  the  Law  ;  and  there  is  no  Equity  upon  the  subject  Sup- 
posing it  to  have  been  a  trust  in  Thomas  Lockyer  to  lay  out  this 
money,  it  must  be  inquired,  whether  these  purchases  are  for  the  ben- 
efit of  the  objects  of  the  trust.  The  Court  cannot  hold  assets  to  be 
bound  in  this  way.  If  the  purchase  is  not  expressly  for  the  purpose 
of  the  trust,  there  is  nothing,  upon  which  that  intention  can  be  pre- 
sumed ;  and  then  the  only  question  is,  whether  property  not  subject 
to  a  debt  in  its  nature  shall  be  made  so. 

Lord  Chancellor  [Loughborough].  The  j>oint  for  the  Plain- 
tiff requires  a  much  broader  principle,  than  they  choose  to  state. 
They  only  make  their  demand  for  the  deficiency  of  the  personal  as- 
sets :  but  their  principle  will  go  to  all  the  purchases ;  if  they  can  trace 
the  money  in  his  hands  at  the  time.  They  must  assert  this ;  that  in 
all  cases,  where  there  is  a  trust  of  money  to  be  laid  out  in  land,  if 
he  buys  land,  that  must  be  considered  as  done  in  execution  of  his 
trust.  Then  they  must  claim  all  the  land,  he  has  purchased  from 
the  time  they  suppose  him  clothed  with  the  trust.  All  the  money, 
that  came  into  his  hands,  they  must  say,  is  the  price  of  the  land  ; 
and  that  he  bought  it  in  execution  of  his  trust. 

Attorney  General^  [Sir  John  Scott],  in  reply.  We  have  a  right 
to  consider  it  so.  I  cannot  state  any  authority,  except  those  that 
have  been  mentioned :  but  there  is  no  authority  against  it.  The 
general  cases  have  been,  that  when  a  trustee  has  money  in  his  hands 
upon  a  personal  trust,  and  lays  it  out  in  land,  you  cannot  follow  that 
land,  except  under  some  very  particular  circumstances.  In  Lech- 
mere  v.  Lechtnere  not  one  of  the  circumstances  occurs,  which  are 
now  apprehended  to  be  necessary.  The  purchases  were  nqt  made 
witli  the  sum  of  24,0002.  nor  with  the  other  sum  of  6000/.  but 
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with  different  sums  from  time  to  time,  not  in  the  aggregate  making 
up  that  sum  of  30,000f. ;  and  even  between  such  creditors  as  repre- 
sentatives, between  whom  your  Lordship  has  been  in  the  habit  of 
sajring  there  is  no  Equity  (1),  yet  between  such  parties  the 
[*116]  *  covenantor  shall  be  understood  to  intend  to  satisfy  his 
covenant ;  if  the  act  is  one,  whereby  his  covenant  can  be 
satisfied.  Even  though  the  person  claiming  the  personal  estate  does 
not  stand  in  the  character  of  a  creditor,  yet  it  shall  be  so  held  against 
the  heir.  Lord  Kenyon,  I  admit,  made  the  decision  at  the  Rolls 
with  great  reluctance.  The  principle,  as  it  is  handed  to  us  by  the 
Report,  has  nothing  to  do  with  the  character  of  the  party:  but  the 
principle  is,  that  where  a  man  is  bound  to  do  an  act,  and  does  what 
may  enable  him  to  do  it,  he  shall  be  taken  to  do  that  in  perform- 
ance of  what  he  is  bound  to  do  ;  and  that  between  representatives. 
It  is  stronger  in  favor  of  a  bona  fide  creditor  than  of  a  mere  volun- 
teer. When  once  the  son  attained  the  age  of  twenty-one,  it  is  im- 
possible to  deny,  that  there  was  a  son,  who  by  himself  or  his  repre- 
sentatives could  take.  If  Thomas  Lockyer  was  not  bound  to  lay 
out  the  fund  during  his  life,  neither  was  his  executor :  for  then  the 
son  attaining  the  age  of  twenty-one  was  the  only  person  interested ; 
and  would  take  the  money.  I  agree,  I  am  bound  to  go  the  whole 
length  of  saying,  I  have  a  right  to  claim  the  land  (2)  and  to  claim  all 
the  rents  and  profits  of  the  land ;  which  does  create  great  difficulty  : 
but  that  depends  upon  the  former  consideration  ;  whether  the  prin- 
ciple I  have  stated,  that  being  under  an  obligation  he  shall  be  taken 
to  mean  to  execute  it,  does  exist.  It  is  very  difficult  for  a  Court  of 
Justice  to  refuse  the  construction  of  these  cases,  if  they  hold  him  to 
have  been  under  an  obligation. ' 

Lord  Chancellor  [Loughborough].  Lord  Lechmere  was  under 
an  acknowledged  engagement  by  his  own  act.  Before  you  come  at 
your  presumption,  you  must  make  out,  that  Lockyer  felt  himself  to 
be  under  that  obligation. 

I  wish,  I  could  adopt  your  principle ;  for  if  I  could  go  so  far,  I 
could  go  a  great  way  farther ;  and  it  would  not  be  undesirable  to  get 
to  that  point ;  for  I  should  hold,  that  all  real  estates  purchased  by  a 
man  indebted  were  assets  for  the  payment  of  his  simple-contract 
debts.  He  is  under  a  moral  obligation  to  pay  his  simple-contract 
debts,  and  to  dispose  of  his  property  so  as  that  his  creditors  may 
have  access  to  it.  If  he  purchases  land,  he  is  under  an  obligation 
to  charge  that  land  with  his  debts.  The  case  before  the  Master  of 
the  Rolls,  which  you  say  was  determined  upon  great  consideration, 
seems  to  me  to  go  upon  a  very  obvious  and  clear  presump- 
tion. The  party  was  under  an  obligation  to  lay  out  2000/. 
in  a  purchase   of  land.     He   lays   out  in  the  purchase  of  land 

(1)  See,  wnlt^  Chitty  v.  Parker^  vol.  ii.  271,  and  the  cases  there  cited,  and  BaUi' 
dMf  v.  HwUon,  iii.  210. 

(2)  See  post^  vol.  xvii.  180, 1 ;  where  Lord  Eldon  thinks  he  went  too  far  by  this 
admission ;  and  missed  the  point,  whether  there  was  any  trust  to  lay  out  this  fund 
in  land  until  the  death  of  Thomas  Lockyer. 
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21502.  Yoa  will  hardly  get  a  nearer  purchase  to  the  sum  of 
2000/.  The  daughter  claimed,  not  as  a  volunteer,  but  a  daugh- 
ter, who  if  she  could  not  raise  the  presumption,  and  the  land  was 
not  to  be  held  to  have  been  purchased  in  performance  of  the  obliga- 
tion, had  a  right  as  a  creditor  to  have  the  sum  of  2000/.  raised  out 
of  the  personal  estate.  The  benefit,  that  arose  to  her  from  fixing 
the  charge  upon  the  land  purchased,  was  perfectly  contingent.  It 
left  the  personal  estate  more  free.  The  ground  of  the  determination 
was,  that  he  must  be  presumed  in  making  the  purchase  to  have  in- 
tended to  fulfil  his  obligation.  I  can  find  no  case,  no  authority  or 
principle,  that  enables  me,  where  there  is  not  a  ground  of  presump- 
tion, where  in  point  of  fact  I  must  be  satisfied,  tlic  party  did  not 
mean  to  execute  the  trust  or  conceive  himself  to  be  under  a  trust,  to 
hold,  that  the  estate,  he  purchased,  is  subject  to  the  trust.  I  admit, 
he  was  under  a  trust ;  and  if  I  had  been  to  determine  upon  the  con- 
duct of  Mr.  Lockyer,  this  Court  would  have  taken  care  that  the 
rents  and  profits  should  have  been  laid  out  in  land  ;  and  more  than 
that,  would  have  taken  care,  that  he  was  improving  the  estate  during 
the  time  he  was  to  have  the  rent9  and  profits.  But  it  is  clear,  he 
conceived  himself  entitled  to  the  rents  and  profits.  He  acted  upon 
it ;  taking  upon  himself  the  purchase  of  the  estates ;  and  I  cannot 
raise  the  presumption  in  opposition  to  the  fact ;  especially  as  in  the 
case  relied  on  the  purchase  made  was  within  a  trifle  of  the  precise 
sum,  the  party  was  bound  to  lay  out  (1). 

See,  anit^  the  notes  to  iS!.  C.  1  V.  251. 


MORDAUNT  v.  HUSSEY. 
[1798,  August  2.] 

Testatrix  by  will  appointed  an  executor,  and  gave  him  a  legacy :  aderwards  by 
a  testamentary  paper  she  directed  the  residue  to  be  disposed  of  according  to 
private  instructions  to  him ;  and,  having  by  a  subsequent  codicil  added  another 
executor,  died  without  giving  any  instructions:  the  executors  are  trustees  of 
the  residue  for  the  next  of  Idn.  (a) 

The  testatrix  by  her  will  appointed  the  Defendant  Hussey  her 
executor  ;  and  gave  him  a  legacy. 

Afterwards  by  a  testamentary  paper,  which  was  proved  in  the 
Ecclesiastical  Court,  the  testatrix  directed  the  residue  of  her  personal 
estate  to  be  disposed  of  according  to  private  instructions  to  her  ex- 
ecutor Hussey. 

By  a  subsequent  codicil  she  appointed  the  Defendant  Dennet  to 
be  one  of  her  executors.* 

(I)  See  this  decision  affirmed  by  Lord  Eldon,  posly  vol.  xvii.  173 ;  Lenc/i  v. 
Ltnih^  X.  511 ;  DenUm  v.  Domes,  xviiL  499. 
(a)  See,  aiUCf  p.  75,  note  (a),  Holford  v.  fVooiL 
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The  cause  ccKning  on  for  farther  directions  upon  the  report  of 
the  Master  under  a  decree  to  take  the  usual  accounts,  the  Defen- 
dant Dennet  set  up  a  claim  on  behalf  of  himself  and  his  co-ex- 
ecutor to  the  residue ;  the  testatrix  having  given  the  Defendant 
Hussey  no  instructions  virith  respect  to  it 

Mr.  Sutton^  for  the  next  of  Kin,  admitted,  that  a  legacy  to  one 
of  two  executors  would  not  defeat  their  right  to  a  residue  undisposed 
of;  but  insisted,  that  the  testamentary  paper  showing  an  intention 
to  make  a  future  disposition  of  the  residue,  which  was  not  completed, 
turned  the  executors  into  trustees  for  the  next  of  kin. 

Mr.  Johnson,  for  the  Defendant  Dennet.  This  case  is  distin- 
guished by  this  circumstance ;  that  one  of  the  executors  is  appointed 
by  an  instrument  subsequent  to  that  which  discovers  an  intention 
to  dispose  specifically  of  the  residue.  That  purpose  might  have 
been  abandoned,  when  the  testatrix  made  the  last  codicil.  In  JSen- 
nei  V.  Batchelor,  3  Bro.  C.  C.  28 ;  ante,  Vol.  I.  63,  Lord  Thurlow's 
language  seems  to  infer,  that  the  appointment  of  the  executor 
and  the  disposition,  that  defeats  his  cbim,  must  be  by  the  same  in- 
strument. 

Lord  Chancellor  [Loughborough].  This  instrument  is  proved 
as  a  testamentary  paper.  Upon  the  whole  disposition,  the  testatrix 
has  made,  she  has  reserved  an  ulterior  disposition  of  the  residue. 
That  ulterior  disposition  being  either  not  made,  or  not  known  to  be 
made,  of  course  the  executors  can  claim  nothing  (1). 

See  note  4  to  Murse  v.  IXnck,  1  V.  344. 

(1)  Bishop  of  Cloyne  v.  Young,  2  Ves.  91 ;  .Yourse  v.  Finch,  4  Bro.  C.  C.  239; 
ante,  vol.  i.  344;  IL  78;  Stcaiuy  v.  Brooks,  1  P.  Will  390;  H'kitt  v.  Emns,  ante, 
21.    See  the  note,  ante,  vol.  i.  362. 
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MATTHEWS  v.  WALLWYN. 
[1708,  Feb.  10;  March  13;  August  6.] 

AssiGNXENT  of  a  mortgage  without  the  privity  of  the  mortgagor:  the  assignee 
takes  subject  to  the  accohnt  between  the  mortgagor  and  mortgagee,  (a) 

A  settled  account  between  attorney  and  client  opened  upon  general  allegations 
by  tke  client  of  error,  admitted :  tfaouffh  no  specific  errors  were  pointed  out,  ib) 

rp.  119.] 

As  between  mortgagee  and  persons  claiming  under  him,  without  tlie  privity  of  the 
mortgagor,  they  cannot  add  to  what  is  due,  settle  the  accoimt,  or  turn  mterest 
into  principal,  (c)  {p.  128.] 

Thomas  Matthews,  being  tenant  for  life  of  real  estates,  applied 
to  Wallwyn  Shepheard,  who  was  his  solicitor,  to  procure  him  the 
sum  of  2000/.  Shepheard  accordingly  procured  Jolin  Baker  to  ad- 
vance that  sum  upon  the  mortgage  of  the  estates,  of  which  Matthews 
was  tenant  for  life,  and  an  assignment  of  a  pcrficy  of  in- 
surance *for  2000/.  made  by  Matthews  for  his  life  in  [*119] 
January,  1788.  That  mort^ige  and  assignment,  dated 
the  20th  of  May,  1788,  were  executed  accordingly  to  Baker,  his 
executors,  administrators  and  assigns,  for  ninety-nine  years,  if  Mat- 
thews should  so  long  live,  subject  to  redemption  ;  with  a  covenant, 

(a)  See  1  Powell,  Mortgages,  Coventry  6l  Rand,  154;  3  Ibid.  904,  905.  The 
OBsignec  of  a  mortgage  takes  it  subject  to  all  the  eq\titics  existing  between  the 
-mortgagor  and  mort^Lgee ;  but  not  subject  to  the  latent  equities  of  third  per- 
sons, unless  the  assignee  had  notice  of  such  equities.  James  v.  Morey,  2  Cowen, 
247.  Dealings  with  a  mortgagee  before  notice  of  an  assignment  are  valid. 
James  v.  Jokfuon,  6  Johns.  Ch.  417 ;  Jadaan  v.  Blodfcet,  5  Cowen,  202.  See  1 
HUliard,  Abr.  301,  302 ;  HUIy.  EUiott,  12  Mass.  26 ;  Clvte  v.  JRo&tVi«m,  2  Johns. 
595 ;  Murray  v.  Gouvemetxr,  2  Johns-  Cas.  438 ;  Wheeler  v.  Hvghes,  1  Dall.  23. 
As  to  notice  of  prior  registered  and  miregistered  conveyances,  see,  ante,  note  (a) 
to  JoUand  v.  Slamhni^,  3  V.  476. 

(6)  Coorti  of  Equity  will  not  open  a  settled  account,  where  it  has  been  signed, 
or  a  security  taken  on  the  foot  of  it,  unless  for  fraud,  or  for  errors,  distinctly  speci- 
fied in  the  Bill,  and  supported  by  evidence.  Story,  Eq.  PI.  §  800.  As  assumpsit 
upon  an  insimal  compvtassent  lies  at  law,  there  is  no  ground  for  resorting  to  Equity, 
on  a  stated  account,  unless  some  special  matter  is  shown,  which  calls  tor  its  inter- 
position. 1  Story,  Eq.  Jnr.  §  523  ;^  Chappcdelaine  v.  Dedienaux^  4  Cranch.  306 ; 
Perkins  v.  Harl,  11  Wheat  237 ;  Barrow  v.  Rhinelander,  1  Johns.  Ch.  550.  A  siaUd 
account  properly  exists,  where  accounts  have  been  examined,  and  the  balance 
admitted  between  the  parties,  without  being  paid.  When  the  balance  thus 
admitted  is  paid,  the  account  is  deemed  a  aeltied  account  Story,  Eq.  PI.  §  708 ; 
Phelps  v.  SprouU,  1  Mylne  &  K.  231 ;  Dorthey  v.  Iju,  2  Y.  &  C.  5 ;  Weed  v. 
Small,  7  Paige,  573 ;  EtuIo  v.  Caleham,  1  Youngc,  306.  A  stilled  account  between 
client  and  attorney,  as  in  the  present  case,  or  between  persona  standing  in  confi- 
dential relations  to  each  other,  will  be  more  readily  opened  tlian  any  others.  1 
Story,  Eq.  Juris.  §  523,  note.  See  also,  Stoughtwi  v.  Lynehy  2  Johns.  Ch.  217 ; 
Hifrginson  v.  Fabrt,  3  Dessaus.  93. 

(c)  It  is  laid  down  as  a  rule  tliat  arrears  of  interest  shall  not  be  considered  as 
principal  at  the  pleasure  of  the  mortgagee,  yet  if  tlie  mortgagor  be  a  party  to 
the  transfer,  such  arrears  will  become  principal,  os  being  m  tlie  nature  of  a 
farther  sum  advanced  by  tlie  assignee  on  behalf  of  the  mortgagor,  and  tlie  same 
was  formerly  considered  to  have  been  tlie  case,  although  he  were  not  a  party,  if 
the  arrears  due  were  actually  and  bona  fide  paid  by  the  assignee.  1  Powell, 
Mortgages,  by  Coventry  &  Rand,  154,  note. 
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that  Matthews  would  keep  the  said  sum  of  20002.  insured  for  his  life. 
Baker  leaving  been  afterwards  paid  by  Shepheard,  Matthews  gave 
Shepheard  a  bond  for  2000/.,  dated  the  25th  of  March,  1791 ;  and 
by  indentures  of  the  same  date  the  mortgage  and  the  policy  of  insu- 
rance were  assigned  to  Shepheard.  In  January  1792  Shepheard 
borrowed  from  Hercy  and  Co.,  bankers,  the  sum  of  2000/. ;  and  on 
that  occasion  he  deposited  with  them  the  indentures,  of  the  20th  of 
May,  178S,  and  the  25th  of  March,  1791,  and  the  bond  and  the 
policy  of  insurance,  and  a  note,  under  hi&  hand,  declaring,  that  ttie 
said  instruments  were  deposited  as  a  security  for  that  sum  with  in- 
terest. In  March  1794  Hercy  and  Co.  calling  for  repayment,  Shep- 
heard applied  to  Wallwyn  and  Co.,  bankers,  to  open  an  account 
with  him ;  requesting  them  to  lend  him  2000/. ;  and  proposing  to 
deposit  the  deeds  and  securities  then  in  the  hands  of  Hercy  and  Co. 
as  a  security  ;  and  representing,  that  it  would  be  necessary  to  have 
part  of  such  moneys  for  the  purpose  of  redeeming  them,  before  he 
could  deliver  them  to  Wallwyn  and  tlo.  They  consented  to  open 
an  account  with  liim,  and  to  advance  or  give  him  credit  for  the  sum 
of  2000/.  upon  the  proposed  security  and  the  farther  security  of  his 
note.  On  the  21  st  of  March,  1794,  they  advanced  him  the  sum  of 
1000/.  for  the  purpose  of  redeeming  the  securities ;  and  upon  the 
24th  of  March  he  deposited  all  the  said  securities  with  them ;  and 
gave  them  his  promissory  note  at  three  months  for  2000/.  and  inter- 
est ;  and  he  wrote  a  note  declaring  the  purpose  of  the  deposit.  Af- 
terwards, before  the  24th  of  June,  1794,  he  drew  upon  them  to  the 
amount  of  1431/.  95.  4d.  exclusive  of  the  1000/.  originally  advanced. 
They  received  upon  his  account  only  600/. ;  and  upon  the  24  th  of 
June,  1794,  when  his  note  became  due,  the  balance  due  to  Wallwyn 
and  Co.  was  1856/.  135.  5d,  In  January  1795,  Shepheard  became 
a  bankrupt.  By  indentures,  dated  the  29th  of  September,  1797, 
executed  in  pursuance  of  a  decree  made  at  the  Rolls  upon  the  14th 
of  June,  1797,  upon  a  bill  filed  by  Wallwyn  and  Co.  in  December, 
1794,  the  assignees  of  Shepheard  assigned  all  the  said  securities  to 

the  Plaintiffs  in  that  cause.     Matthews  was  made  a  De- 
[*  120J     fendant  in  that  suit :  but  *  before  the  hearing  the  Plaintiffs 

had  the  bill  as  against  him  dismissed  with  costs. 
Shepheard  as  the  attorney  and  solicitor  of  Matthews  was  in  the 
habit  of  receiving  and  paying  large  sums  of  money  upon  his  account ; 
and  the  premiums  upon  the  policy  of  insurance  were  paid  by  him, 
and  charged  in  account  with  Matthews.  Upon  the  bankruptcy  of 
Shepheard,  Wallwyn  and  Co.  paid  one  premium  upon  that  policy, 
which  became  due  in  January  1795.  By  ah  account  settled  and 
signed  by  Matthews  and  Shepheard  upon  the  1 1th  of  October,  1794, 
a  balance  of  4400/.  appeared  due  to  Shepheard.  Matthews  had  no 
notice  of  Shepheard's  transactions  with  Hercy  and  Co.  and  Wallwyn 
and  Co.  as  to  the  securities  assigned  to  him  by  Matthews,  till  the 
bill  was  filed  against  him  in  December  1794. 

This  bill  was  filed  by  Matthews  against  Wallwyn  and  Co.  and 
against  the  assignees  of  Shepheard,  who  was  dead ;  praying  that 
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the  assignees  of  Shepheard,  may  be  decreed  to  come  to  a  fair  settle- 
ment of  accounts  depending  between  the  Plaintiff  and  Sbepheard ; 
and  that  the  Plaintiff  may  be  at  liberty  to  redeem  the  mortgaged 
premises,  if  any  thing  shall  appear  to  be  due  from  him  upon  the  set- 
tlement of  accounts  in  respect  of  the  said  mortgage :  and  that  the 
Defendants  Walwyn  and  Co.  may  re-convey  and  re-assign  to  the 
Plaintiff  the  mortgaged  premises,  and  deliver  up  the  said  securities 
to  be  cancelled  ;  and  that  they  may  be  restrained  by  injunction  from 
proceeding  at  law  ;  the  Plaintiff  offering  to  pay  what,  if  any  thing, 
shall  appear  to  be  due  from  him  upon  the  aforesaid  settlement  of  ac- 
counts on  account  of  the  said  mortgage. 

The  bill  chaiged,  that  the  Plaintiff  having  been  informed  by  some 
of  Shepheard's  friends,  tiiat  ^e  was  in  an  embarrassed  situation,  but 
that  if  the  Plaintiff  would  give  him  a  security  for  the  balance  then 
due  to  him,  it  would  be  of  infinite  service  to  him  in  enabling  him  to 
settle  with  his  creditors,  and  the  Plaintiff  being  willing  to  assist  Shep- 
heard,  and  imagining  himself  to  be  more  in  debt  to  him  than  he 
really  was,  promised  to  do  so,  when  the  account  should  be  properly 
made  out  and  settled.  In  a  few  hours  Shepheard  produced  an  ac- 
count, and  requested  the  Plaintiff  to  sign  it ;  and  the  Plaintiff  did 
sign  it  at  his  earnest  solicitation,  and  upon  his  agreeing  to  permit  the 
Plaintiff  to  take  it  into  the  country  for  the  purpose  of  ex- 
amining it  and  making  such  alterations,  *as  should  be  [*121] 
proper.  The  Plaintiff  has  since  discovered,  that  Shep- 
heard previous  thereto  had  received  for  the  Plaintiff's  use  divers 
sums  of  money,  for  which  he  had  not  given  the  Plaintiff  credit  in 
the  account ;  and  that  if  such  sums  together  with  several  sums  re- 
ceived by  him  since  signing  the  account  were  deducted,  a  consider- 
able balance  would  be  due  to  the  Plaintiff;  especidly  as  he  has  also 
discovered,  that  several  sums,  with  which  he  was  charged  in  the  ac- 
count, as  having  been  paid  by  Shepheard,  were  not  paid  by  him. 

The  Defendants  Wallwyn  and  Co.  by  their  answer  submitted, 
that  Shepheard  being  the  Plaintiff's  attorney  was  sufficient  notice  to 
him ;  and  that  they  are  entitled  to  a  specific  lien  upon  the  mortgaged 
premises  and  securities  in  respect  of  the  sum  of  1856/.  135.  5d., 
the  balance  due  to  them  from  Shepheard  upon  the  24th  of  June, 
1794 ;  whether  the  said  sum  of  2000/.  was  or  was  not  due  from  the 
Plaintiff  to  Shepheard,  when  the  Defendants  advanced  the  said 
2000/.  upon  the  said  securities ;  or  wliether  the  same  was  or  was 
not  afterwards  satisfied  or  paid  to  Shepheard  by  the  Plaintiff,  or  by 
reason  of  moneys  received  by  Shepheard  upon  his  account ;  and 
that  they  ought  not  to  be  restrained  from  proceeding  by  ejectment 
to  recover  possession. 

The  assignees  of  Shepherd  by  their  answer  submitted  to  account. 

The  cause  was  heard  upon  bill  and  answer.  •  When  it  was  first 
opened,  the  Lord  Chancellor  directed  it  to  stand  over,  that  it  might 
be  formally  argued  ;  considering  the  point  to  be  new,  and  of  great 
importance,  as  it  might  effect  the  general  credit  of  mortgages. 

Solicitor  General  [Sir  John  Mitford]  and  Mr.  Richards,  for  the 
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PlaintifT.  It  is  a  settled  principle,  that  the  assignee  of  a  mortgage 
can  be  in  no  better  situation  than  the  mortgagee.  Upon  inquiry  as 
to  the  practice  in  the  Master's  office  it  appears,  that  in  the  account 
between  the  mortgagor  and  mortgagee  the  Master  takes  into  consid- 
eration, what  is  the  real  debt ;  and  if  the  mortgagee  has  received 
money  collaterally,  the  mortgagor  shall  have  credit  for  it.  According 
to  a  manuscript  note  of  Lunn  v.  St  Johuy  Lord  Thurlow  expressed 
a  strong  opinion  upon  this  point  against  a  mortgagor ;  though  it  does 
not  amount  to  a  decision.      An  account  was  directed  of  what  was 

due  at  the  time  of  the  mortgage,  what  was  due  at 
[*  122]     *  the  time  of  the  assignment,  and  what  remained  due  (1). 

Consider  the  cdse  of  a  West  India  mortgage.  Payments 
on  that  account  are  usually  made  by  bills  upon  this  country  at  long 
dates  and  by  instalments.  It  is  not  the  practice  upon  the  receipt 
of  each  bill  to  indorse  that  upon  the  mortgage  deed.  There  is  a 
dealing  between  the  mortgagor  and  mortgagee ;  in  consequence  of 
which  the  debt  is  much  reduced :  it  is  always  considered,  that  the 
account  is  to  be  taken  upon  the  foot  of  the  transactions  between  the 
parties.  There  is  no  case  to  be  found  in  ierminis  like  this :  but  it  is 
impossible  upon  principle  not  to  see,  that  the  assignee  is  affected  by 
all  the  Equity,  that  affects  the  mortgagee.  It  must  be  known,  that 
the  mortgage  is  only  a  security  for  a  debt.  It  has  never  been  doubt- 
ed, that  the  assignee  has  no  right  to  call  upon  the  mortgagor  for 
interest,  which  he  has  paid  to  the  mortgagee.  The  mortgagor  may 
in  the  account  with  the  assignee  take  advantage  of  payments  of  in- 
terest to  the  mortgagee,  though  the  assignee  has  no  notice.  In  1 
£q.  Ca.  Ab.  328,  tit.  Mortgage,  it  is  laid  down,  that  if  a  mortgagee 
in  possession  assigns  without  the  assent  of  the  mortgagor  to  an  insol- 
vent person,  the  mortgagee  is  bound  to  answer  the  profits  both  before 
and  after  the  assignment.  The  Quare  there  proves  the  principle  of 
the  case.  In  the  same  book  it  is  held,  that  if  a  mortgagee  assigns, 
he  must  be  a  party  to  a  bill  of  redemption  ;  that  he  may  account  for 
the  profits  he  has  received.  That  shows,  he  has  not  discharged  him- 
self from  all  connection  with  the  mortgagor  by  assigning  the  mort- 
gage. There  is  another  case  to  show,  that  an  account  between  tlie 
mortgagee  and  the  assignee  will  not  conclude  the  mortgagor ;  but 
there  must  be  an  inquiry,  what  was  due  at  the  time  of  the  assign- 
ment. The  assignee  therefore  is  to  be  bound  by  the  receipts  and 
payments,  and  by  the  Equity  of  the  mortgagor. 

In  this  case  a  similar  course  to  that  adopted  in  lAinn  v.  St  John 
ought  to  be  taken.  An  account  must  be  directed  of  what  was  due 
to  Shepheard  at  the  time  of  the  assignment  to  him  ;  and  what  was 
due  at  the  time  the  Plaintiff  had  first  notice  of  the  assignments, 
Shepheard  made ;  which  was  by  the  bill  filed  in  1794.  The  Plain- 
tiff was  dealing  with  Shepheard,  under  the  idea,  that  he  was  the  per- 
son, who  had  a  right  to  call  for  what  was  due  upon  the  mortgage. 
He  was  the  confidential  attorney  of  the  Plaintiff.      The  assignment 

(I)  See  this  case  and  the  final  decision  of  it  particularly  stated  in  the  judgment. 
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to  the  Defendants  was  merely  equitable,  by  a  deposit  of  the 
securities.  Will  the  mere  circumstance  of  their  having  now  got 
the  legal  estate  give  them  a  right  to  have  the  mortgage  money 
paid  over  again  ?  It  was  by  their  fault,  in  neglecting  to  give 
the  Plaintiff  notice,  that  Shepheard  received  payments  on  his 
account.  A  singular  case  may  arise,  if  the  Plaintiff  is  not 
right.  If  the  Defendants  had  applied  upon  the  bond,  which  was 
also  deposited  with  them  by  Shepheard,  they  must  have  been  affected 
by  all  the  Equity,  that  bound  him  ;  then  it  would  be  extraordinary, 
where  both  securities  are  for  the  same  thing,  and  the  mortgage 
is  considered  only  as  a  collateral  security,  that  the  principal  in- 
stmment,  the  bond,  shall  not  avail  the  Defendants  at  all,  or  at 
least  not  more  than  what  is  justly  due,  but  if  he  chooses  to  resort 
to  the  other  security,  he  shall  be  entitled  to  recover  the  whole. 
The  inconvenience  would  be  very  great.  Suppose,  the  mortgagee 
lives  at  a  distance :  it  cannot  be  imputed  to  the  mortgagor  as  laches, 
that  he  does  not  see  the  indorsement  made  upon  the  deed.  There 
would  be  no  way  of  securing  himself  from  paying  over  again  but 
by  paying  the  whole  at  once.  No  man  is  obliged  to  give  a  re- 
ceipt ;  and  in  tithe  cases  particularly  receipts  are  not  given  from  an 
apprehension  of  creating  evidence.  This  case  is  not  like  that  of 
a  purchaser  for  valuable  consideration  without  notice,  taking  the 
le^  estate ;  for  the  nature  of  the  thing  shows,  it  is  a  security 
for  money. 

Mr.  Mansfield  and  Mr.  Buske,  for  the  Defendants  Wallywn  & 
Co.  There  is  no  doubt,  if  a  bond  or  covenant  is  assigned,  it  is  as- 
signed subject  to  all  the  Equity  between  the  original  obligor  or  cov- 
enantor and  the  obligee  or  covenantee.  There  is  a  great  difference 
between  an  instrument  in  its  nature  assignable,  and  conveying  the 
estate  at  law,  and  an  instrument  not  in  its  nature  assignable.  A 
mortgage  conveys  a  legal  right.  The  assignee  has  nothing  to  do 
with  the  Equities  between  the  mortgagor  and  mortgagee.  The 
deed  being  left  in  the  hands  of  the  assignee  without  indorsement  is 
evidence  to  all  the  world,  that  the  mortgage-money  is  still  due. 
Many  cases  are  to  be  found,  that  leaving  deeds  in  the  possession  of 
a  person,  showing  a  title  in  that  person  to  the  estate,  is  considered 
as  a  case  of  fraud.  In  Tourk  v.  Rand,  2  Bro.  C.  C.  650,  Lord 
Thurlow  certainly  shook  that  doctrine;  which  however  was  laid 
down  as  clear  in  Equity  by  Lord  Chief  Justice  Willes :  but  it  has 
never  been  imputed  as  laches,  that  a  person  taking  fairly 
the  legal  estate  for  valuable  consideration  has  *not  gone  [*  124] 
to  inquire  into  the  account  as  to  th^  principal  money  be- 
tween the  mortgagor  and  mortgagee :  as  to  the  account  of  interest 
no  one  will  ever  advance  more  than  the  principal  without  commu- 
nication with  the  mortgagor.  The  assignee  will  take  care,  that  no 
interest  shall  be  paid  to  Sie  mortgagee  after  the  assignment.  Why 
did  the  mortgagor  suffer  his  deeds  to  remain  with  the  Defendants  ? 
It  was  his  laches.  He  might  have  found  out  from  Shepheard, 
where  his  deeds  were.     Having  paid  all  the  money  due  he  ought  to 
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have  had  them  delivered  to  him.  A  mortgagor  may  always  be  se- 
cure by  indorsing  upon  the  deed,  if  he  pays  part,  and  by  taking  up 
the  deed  if  he  pays  the  whole.  As  to  the  cases  cited  from  Equity 
Cases  Abridged,  certainly  the  Court  will  not  permit  the  mortgagee  to 
injure  the  mortgagor  by  taking  the  legal  possession,  and  transferring 
it  to  an  insolvent  person.  It  is  truly  said,  that  then  the  mortgagee 
is  a  trustee  of  the  profits ;  the  other  case,  that  the  mortgagor  shall 
not  be  concluded  by  an  account  between  the  mortgagee  and  as- 
signee, I  conclude,  related  to  some  computation  of  interest ;  and  it 
rather  supposes  the  mortgagee  to  be  in  possession.  It  would  have 
been  very  simple  and  easy  to  have  said  as  to  the  question,  how  the 
account  was  to  be  taken,  that  the  assignee  should  be  accountable 
just  as  the  mortgagee  was.  Where  it  is  a  simple  ti'ansaction  be- 
tween a  mortgagee  and  a  person,  to  whom  he  owes  money,  it  is 
never  necessary  for  the  mortgagor  to  join.  The  Defendants  iiad  no 
notice,  that  Shepheard  was  the  Plaintiff's  attorney. 

Attorney  General  [Sir  John  Scott]  ^  for  the  Defendants  the  assignees 
of  Shepheard,  cited  Dawson  v.  Dawson,  1  Atk.  1 ;  Taylor  v.  flay- 
lin,  2  Bro.  C.  C.  310,  and  Johnson  v.  Curtis,  3  Bro.  C.  C.  266,  as 
authorities,  that  a  settled  account  even  with  the  expression  "  errors 
excepted,"  cannot  be  opened,  unless  specific  errors  are  pointed 
out. 

Solicitor  General  [Sir  John  Mitford],  in  reply.  If  this  point  had 
not  been  always  considered  clear  in  favor  of  the  mortgagor  it  must 
have  come  on  upon  the  question  of  notice.  The  decree  at  the  Rolls, 
the  Plaintiff  being  no  party  to  the  suit,  cannot  affect  him.  The  case 
of  a  mortgagee  in  possession,  which  has  been  frequently  decided, 
and  is  the  case  most  likely  to  happen,  decides  this  question.     The 

only  difference  is,  that  where  the  mortgagee  has  been  in 
[*125]     *  possession,  there  must  be  an  account  of  the  rents  and 

profits :  but  if  he  has  not  been  in  possession,  then  it  is 
equally  clear  there  is  an  account  of  debtor  and  creditor  to  be  taken. 
The  assignee  has  always  notice,  that  he  takes  an  assignment  of  a 
matter  of  account ;  and  therefore  it  is  due  from  him  to  see  to  the  ac- 
count. It  is  not  the  practice  to  take  an  assignment  without  the 
mortgagor's  being  a  party  ;  unless  he  cannot  be  got  at ;  and  then  it 
is  incumbent  upon  thp  assignee  to  take  all  means  of  inquiry :  and 
there  is  always  a  covenant  upon  the  part  of  the  mortgagee,  that  the 
sum  stated  in  the  assignment  is  due  upon  the  mortgage.  The  mort- 
gagor has  no  right  to  insist  upon  an  indorsement  on  the  deed :  on 
the  contrary  the  mortgagee  may  take  even  the  whole  money,  and 
refuse  to  execute  an  assignment,  till  his  Counsel  approve  it.  An 
action  may  be  brought  upon  the  bond,  even  after  the  mortgage  is 
assigned.  Can  the  assignee  of  the  mortgage  have  the  benefit  of  that, 
which  is  part  of  the  security,  though  the  assignee  of  the  bond,  part 
of  the  same  security,  could  not  ?  Particular  notice  is  not  neces- 
sary ;  because  a  mortgage  is  always  considered  as  a  case  of  notice, 
that  there  is  an  account,  debtor  and  creditor,  to  be  taken :  else  the 
question  must  often  have  been  before  the  Court  as  a  question  of 
notice. 
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The  Lord  Chancellor  [Loughborough]  during  the  argoment 
made  the  following  observations : 

As  to  the  question  upon  the  account,  admitting,  that  a  settled  ac- 
count is  not  to  be  opened,  unless  specific  errors  are  pointed  out, 
will  this  Court  permit  an  account  to  stand,  where  upon  the  face  ojf 
the  account  the  attorney  admits,  that  he  has  not  given  credit,  and 
produced  that  state  of  his  affairs,  that  the  client  was  entitled  to 
have  ?  It  is  the  business  of  the  attorney  to  keep  his  client's  ac- 
counts. 

Upon  the  other  point,  the  mortgagee  may  convey  the  estate,  the 
land  vested  in  him,  without  the  privity  of  the  mortgagor :  he  cannot 
charge  more  money :  he  cannot  increase  the  principal :  he  cannot 
make  the  interest  principal.  If  cither  ^e  bond  or  the  covenant  was 
put  in  suit,  no  doubt,  all  money  paid  by  the  mortgagor  would  be  set 
oflT.  It  struck  me  at  first,  that  it  was  quite  different  from  the  case 
of  the  bond ;  for  that  is  not  assignable  at  law.  A  mort- 
gage *  is  a  conveyance  of 'a  legal  estate ;  though  this  Court  [*  126] 
only  holds  it  a  security :  for  what  ?  For  the  money,  that 
upon  the  face  of  the  mortgage  appears  to  be  due. 

It  is  strong  in  my  mind,  that  the  question  has  been  determined  in 
bankruptcy  upon  a  mortgage  for  a  given  sum  of  money,  but  for  a 
floating  debt ;  where  there  has  been  a  transfer  of  the  mortgage  with 
other  securities.  West  .India  mortgages  are  almost  always  for  a 
floating  debt :  a  security  given  for  a  certain  sum ;  which  is  to  cover 
what  may  be  the  balance. 

In  order  to  prevent  the  mortgagor  from  paying  the  interest  to  the 
mortgagee,  I  conceive,  in  the  common  course  of  business  no  man 
will  take  an  assignment  of  a  mortgage  without  notice  immediately 
after  taking  it  to  the  mor^agor.  Then  where  he  gives  no  notice  to 
the  mortgagor,  but  trusts  to  the  mortgagee  for  payment  of  his  inter- 
est, does  he  not  take  it  upon  the  credUt  of  the  mortgagee  ? 

The  mortgagor  cannot  call  for  the  mortgage  deed  without  paying 
the  whole  money.  Suppose  you  had  kept  Matthews  before  the  Court, 
and  taken  the  common  decree  for  a  foreclosure ;  in  taking  the  ac- 
count all  payments  made  to  Shepheard  before  the  filing  of  the  bill 
must  have  been  allowed  to  Matthews,  at  least  in  discharge  of  interest ; 
because  here  was  no  notice  of  the  assignment  but  by  the  bill.  It  is 
a  litde  difficult  to  distinguish  the  interest  from  the  principal.  I  am 
not  sure  what  is  the  advantage  of  making  mortgages  transferable 
without  the  knowledge  of  tlie  mortgagor. 

This  question  is  new  in  specie.  I  will  consider  it,  in  order  to 
think  a  little  more  upon  the  different  bearings  of  it.  It  does  seem 
to  me  not  consonant  to  the  general  course  of  Equity  to  consider  the 
estate  as  more  than  a  security  for  a  debt;  and  I  do  not  find  the 
means  of  distinguishing  between  the  interest  and  the  principal. 

August  6th.  Lord  Chancellor.  In  this  cause  the  question  was 
only,  whether  the  assignee  of  a  mortgage  had  a  right  to  be  paid  ac- 
cording  to  the  sum,  that  appeared  due  upon  the  mortgage  deed, 
whatever  might  be  the  state  of  the  account  between  the  mortgagor 
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and  mortgagee.  The  circumstances  had  nothing  in  them  so  partic- 
ular as  to  vary  at  all  the  general  question.  Matthews  had 
[  *127]  created  a  *  mortgage,  upon  which  Shepheard  had  advanced 
money ;  and  Shepheard  being  his  attorney,  the  purpose  of 
creating  the  mortgage  was,  that  money  might  be  raised  for  the  use 
of  Matthews.  Shepheard  ought  not  to  have  made  any  use  of  the 
mortgage,  but  for  the  purpose,  for  which  it  was  created :  namely,  to 
raise  money  for  Matthews :  but  he  thought  fit  to  assign  the  mortgage 
without  the  privity  of  the  mortgagor ;  and  the  assignee  now  claims 
to  hold  the  mortgage  to  the  full  extent  of  the  sum  appearing  due 
upon  the  face  of  the  deed. 

When  the  cause  came  on  before  me,  a  case  was  referred  to,  in 
which,  it  was  supposed,  Lord^  Thurlow  had  entertained  an  idea,  but 
not  decided,  that  a  mortgagor  having  permitted  the  mortgage  deed 
without  any  endorsement  upon  it  to  be  in  the  possession  of  the 
mortgagee,  an  assignee  taking  from  that  mortgagee  might  have  a  right 
to  hold  that  mortgage  to  the  full  extent  of  it  against  the  mortgagor, 
who  permitted  the  mortgagee  to  deal  with  and  to  make  a  seeurity 
upon  it.  It  was  also  supposed,  that  in  practice  there  is  no  occasion 
to  make  the  mortgagor  a  party ;  and  in  some  cases  it  may  not  be 
possible  to  make  him  a  party  to  the  assignment ;  and  that  to  hold, 
that  the  assignee  of  a  mortgage  is  bound  to  settle  the  accounts  of 
the  person,  from  whom  he  takes  the  assignment,  would  tend  to  em- 
barrass transfers  of  mortgages.  I  have  got  all  the  information  I 
could ;  and  I  think,  I  have  got  the  best.  The  result  is,  that  persons  most 
conversant  in  conveyancing  hold  it  extremely  unfit,  and  very  rash, 
and  a  very  indifferent  security,  to  take  an  assignment  of  a  mortgage 
without  the  privity  of  the  mortgagor,  as  to  the  sum  really  due ;  that 
in  fact  it  does  happen,  that  assignments  of  Mortgages  are  taken  with- 
out calling  upon  the  mortgagor ;  but  that  the  most  usual  case,  where 
that  occurs  is,  where  it  is  the  best  security,  that  can  be  got  for  a 
debt  not  otherwise  well  secured ;  and  it  is  not  in  the  course  of 
transferring  mortgages,  but  of  raising  money  upon  such  securities  : 
but  no  conveyancer  of  established  practice  would  recommend  it  as 
a  good  title  to  take  an  assignment  of  a  mortgage  without  making 
the  mortgagor  a  party,  and  being  satisfied,  that  the  money  was  really 
due  (1). 

With  regard  to  the  case,  that  was  quoted,  I  believe,  that  from  the 
circumstances  of  the  first  order,  that  was  made,  there  might  have 
been  some  doubt  expressed  at  the  time  upon  the  point.  The  bill 
was  filed  by  Lunn  and  others,  assignees  of  Lodge,  a  bank- 
[  *128]  rupt,  *  against  St.  John.  According  to  the  state  of  the 
case,  I  have  had.  Lodge  made  a  mortgage  to  Pitman  ;  who 
being  indebted  to  St.  John  made  an  assignment  to  him  for  a  sum 
less  in  fact  than  the  sum  due  upon  the  mortgage.  It  was  stamped 
and  signed  ;  but  not  sealed.     Lodge  and  Pitman  both  became  bank- 

(1)  Post,  vol.  ix.  264,  410,  411 ;  1  Buck,  303.  [See  1  PoweU,  Mort^ges,  by 
Coventry  &.  Rand,  153,  note.] 
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rupts.  The  bill  was  filed ;  insisting,  that  nothing  was  due  upon  the 
account  between  their  estates.  The  Defendant  St.  John  insisted, 
that  the  Plaintiffs  must  redeem  him ;  who  was  a  fair  mortgagee ;  and 
had  nothing  to  do  with  the  account.  Lord  Thurlow  in  the  decree 
gave  special  directions  to  the  Master  to  inquire,  what  was  due  at  the 
time  of  the  mortgage,  what  was  due  at  the  time  of  the  assignment, 
and  what  remained  due  ;  saving  the  point,  how  far  St.  John  would 
be  affected,  till  after  the  report  upon  that  special  direction.  It  came 
on  upon  the  report  before  the  Lords  Commissioners :  the  Master 
having  reported,  that  Pitman  was  indebted  to  Lodge  in  7000/.  By 
the  order  made  upon  that  report  it  was  declared,  that  the  assign- 
ments, dated  the  13th  of  February  1755  and May   1776, 

made  by  Pitman  to  the  Defendants  St.  John  and  Muilman  are  to  be 
deemed  null  and  void  against  the  estate  of  Lodge,  the  bankrupt,  and 
arc  to  be  delivered  up  by  the  Defendants  St.  John  and  Muilman  to 
the  Plaintiff*,  the  surviving  assignee  of  Lodge,  to  be  cancelled ;  that 
all  deeds  and  writings  relating  to  the  estate  of  Lodge  be  delivered 
up  upon  oath ;  and  that  the  Defendants  join  in  reconveying  the 
estate.  The  final  result  therefore  was,  that  nothing  being  due  upon 
the  original  mortgage,  the  two  assignees  of  it  took  no  benefit  by  the 
assignments.  Therefore  that  case  is  a  direct  authority  in  favor  of 
Matthews. 

The  cases  decided,  and  long  decided,  in  Precedents  in  Chancery 
and  Vernon  seem  also  to  bear  very  much  upon  it ;  where  it  was  made 
a  question,  now  perfectly  settled,  that,  as  between  the  mortgagee 
and  the  persons  claiming  under  him,  without  the  privity  of  the  mort- 
gagor they  cannot  add  to  what  is  due,  settle  the  account,  or  turn  in- 
terest into  principal.  The  mortgagee  having  been  in  possession,  the 
assignee  is  bound  to  settle  the  account  of  the  rents  and  profits  receiv- 
ed by  the  mortgagee,  from  whom  he  takes  the  assignment.  Consid- 
ering the  general  principles,  upon  which  this  Court  acts  with  regard  to 
mortgages,  I  have  no  difficulty  in  deciding  the  point.  It  is  true 
there  is  a  legal  estate  or  term :  but  it  must  be  apparent  upon  the 
face  of  the  title,  that  it  is  not  an  absolute  conveyance  of 
the  term  or  legal  estate,  but  as  a  security  for  *  a  debt ;  and  [  *129] 
the  real  transaction  is  an  assignment  of  a  debt  from  A.  to 
B. :  that  debt  collaterally  secured  by  a  charge  upon  a  real  estate. 
The  debt  therefore  is  the  principal  thing ;  and  it  is  obvious,  that  if 
an  action  was  brought  upon  the  bond  in  the  name  of  the  mortgagee, 
as  it  must  be  (a),  the  mortgagor  shall  pay  no  more  than  what  is 
really  due  upon  the  bond :  if  an  action  of  covenant  was  brought  by 
the  covenantee,  the  account  must  be  settled  in  that  action.  In  this 
Court  the  condition  of  the  assignee  cannot  be  better  than  it  would 
be  at  Law  in  any  mode,  he  could  take  to  recover  what  was  due 
upon  the  assignment. 

(a)  After  an  assignment  of  an  estate  niortpiged,  by  the  mortgagee,  he  has  no 
longer  any  right  or  interest  therein ;  and  an  action  to  obtain  possession  in  this 
case  can  only  be  maintained  in  the  name  of  the  assignee.  Gotdd  v.  ^ewman^  6 
Mass.  239. 
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Therefore  the  Plaintiff  must  be  at  liberty  to  redeem  upon  pay- 
ment of  what  the  Master  shall  find  due  upon  the  original  mortgage 
from  him  to  Shepheard.  I  will  direct  the  account  exactly  in  the 
same  way,  as  Lord  Thurlow  made  the  direction  in  the  case  I  have 
cited :  an  account  of  what  was  due  at  the  time  of  the  mortgage,  what 
was  due  at  the  time  of  the  assignment,  and  what  remains  due. 

The  account  in  that  case  was,  X  apprehend,  changed  by  trans- 
actions subsequent  to  the  mortgage :  however,  I  do  not  know 
that  (1).  

1.  It  is  firmly  established  as  a  general  rule,  that  in  order  to  entitle  a  }daintiff 
to  surcharge  and  falsify  a  settled  account,  some  specific  errors  must  be  charged, 
fi}r  it  might  be  impossible  for  the  defendant  to  protect  himself  against  a  general 
allegation  of  error:  Chamben  v.  Goldmn,  9  Ves.  266;  Dnw  v.  PouxTj  1  Sch.  & 
Le£  192:  Palmar  v.  Mure,  2  Dick.  490:  but  the  circumstances  of  the  principal 
case  plainly  took  it  out  of  the  general  rule. 

2.  A  recital  in  the  assignment  of  a  mortgage  wiU  not  bind  the  mortgagor,  un- 
less he  was  a  party  to  the  assignment ;  (Coreto  v.  Johnstone,  2  Sch.  &  Lef.  296 ; 
Porter  v.  HoUcard,  2  Freem.  184 ;  J^orrisk  v.  McEnhaU,  5  Mad.  481 ;)  or,  at  least, 
has  had  full  notice  of,  and  has  subsequently  approved,  the  representation  made  by 
the  assignor.    Ex  parte  Monroe^  Buck,  903 ;  Chambers  v.  GoUbmn^  9  Ves.  270. 

(1}  fmiam  V.  SorrtU,  post,  389 ;  Buck,  303. 
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Settlchent  upon  marriage  of  stock,  the  property  of  the  wife,  in  trust  from  time 
to  time  to  receive  the  dividends,  and  pay  them  into  the  hands  of  the  wife  for 
her  sole  and  separate  use ;  her  receipt  to  be  a  discharge ;  afler  her  decease,  if 
the  husband  should  survive,  for  Mm  for  life ;  and  afler  the  decease  of  the  sur- 
vivor to  transfer  the  principal  among  the  children  according  to  her  appointment 
by  will ;  in  default  thereof,  equally ;  if  no  children,  according  to  her  appoint- 
ment by  will.  The  trustees  with  the  privity  of  the  wife  sold  the  stock ;  and 
paid  the  money  to  the  husband,  taking  his  bond  of  indemnity :  he  died  insol- 
vent Upon  the  bill  of  the  widow  and  children  the  fund,  havmg  been  replaced 
by  the  trustees,  was  transferred  to  the  Accountant  General  upon  the  trusts  of 
the  settlement ;  the  trustees  to  pay  the  dividends  to  the  widow  from  the  death 
of  the  husband;  with  costs,  (a) 

As  to  creditors  of  the  husband  or  persons  dealing  with*  a  married  woman  as  to 

(a)  The  question  in  the  present  case  was,  whether,  under  the  direction  to  the 
trustees  **  to  receive  the  dividends  and  pay  them  into  the  hands  of  the  wife  for 
her  sole  and  separate  use,"  the  wife  had  such  an  absolute  property  as  would 
authorize  a  conveyance  by  her.  What  terms  in  the  instrument  of  settlement  will 
create,  either  an  express  or  a  virtual  restraint  upon  her  power  of  disposing  of  her 
separate  property  has  been  often  discussed,  and  upon  the  authorities,  there  is 
some  nicety  of  construction.  2  Story,  £q.  Jur.  §  1990,  note.  Those  were  all 
reviewed  in  Jaquea  v.  The  Methodist  Episcopal  Ckwrdiy  1  Johns.  Ch. ;  S,  C.  3 
Ibid.  77 ;  and  17  Johns.  548 ;  and  it  was  held  by  Mr.  Chancellor  Kent,  that  the 
power  of  a  married  woman  over  her  separate  estate,  did  not  extend  beyond  the 
plain  meaning  of  the  deed  creating  the  estate,  and  that  she  was  to  be  considered 
a/eiiK  soU  in  relation  to  the  estate,  only  so  far  as  the  deed  had  expressly  con- 
ferred on  her  the  power  of  acting  as  a  feme  sole ;  and  that  when  a  particular 
mode  was  pointed  out  for  the  disposition  of  the  separate  estate  of  a  married 
woman,  she  could  not  dispose  of  it  in  any  other  towf.  The  same  principle  was 
recognized  in  Etuing  v.  Smithy  3  Dessaus.  417 ;  £anca8ter  v.  Dclan^  1  Rawle, 
231;  Thomas  v.  FolwelL,  2  Wharton,  11;  Morgan  v.  Utem,  4  Yerger,  375;  2 
Kent,  Com.  166,  note.  If  she  has  an  absolute  power  to  dispose  of  property,  she 
may  execute  it  in  any  manner  capable  of  transferring  it  2  Story,  £q.  Jur.  §  1:%J0. 
Notwithstanding  the  present  case,  it  seems  to  be  now  established,  that  a  married 
woman  to  whom  personal  estate  is  limited  for  separate  tue,  without  an  express 

?Dwer  of  disposition,  may  dispose  of  it  by  will ;  FeUyplacc  v.  Gorges,  1  Vesey, 
r.  46 ;  Rich  v.  Cockel,  9  Ves.  369.  That  she  may  assign  it  as  a  security  for  an 
annuity  granted  by  her  husband ;  JVagslaff  v.  Smith,  9  Ves.  520.  That  the  words 
**to  pay"  into  the  hands  of  the  feme  covert,  or  "to  permit  her  to  receive"  for  her 
separate  use,  equally  empower  )ier  to  dispose  of  the  fund  as  she  pleases.  Ibid ; 
Sha^  V.  Corpy  13  Ves.  190.  That  the  grant  of  an  annuity  by  a  feme  covert, 
having  separate  estate,  without  express  power  of  appointment,  is  valid.  Brown 
V.  Ukt,  14  Ves.  302 ;  Essex  v.  Mans,  ib.  542 ;  Dalhiac  v.  Dalhak,  16  Ves.  116. 
So  far  as  Lord  Loughborough,  in  the  present  case,  wajs  influenced  by  the  absence 
of  express  powers  of  appointment  to  the  feme  covert,  that  ground  has  been  alto- 
gether disregarded  in  every  succeeding  case  on  the  subject,  the  Court  holding 
that  the  words  "  separate  use  "  imply,  from  their  nature,  a  power  of  appointment 
See  Clancy,  Husband  and  Wife,  308-321,  chap.  7.  The  principle  upon  which 
this  is  founded  would  seem  to  be,  that  when  once  the  wife  is  permitted  to  take 
personal  property  to  her  "separate  use"  as  a  feme  sole^  she  must  so  take  it,  with 
all  its  privileges  and  incidents,  one  of  which  is  the  jus  disponmdi.  See  1 
Williams,  Kkcc.  47,  and  cases  cited;  Mwlin  v.  Mwlin,  1  S.  &  R.  278.  There 
are  various  forms  of  expression  which  have  been  held  to  denote  •*  separate  use." 
These  arc  collected  by  Mr.  Justice  Stor}'.  2  Story,  Eq.  Jur.  §  1382, 1382a,  and 
English  cases  cited.  See  an  interesting  article  on  the  Contracts  of  Married 
Women  either  at  Law  or  in  Equity,  London  Law  Mag.  vol.  26,  p.  288. 
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separate  proper^,  equity  ought  to  go  no  farther  than  to  leave  any  legal  right 
undisturbed ;  not  to  improve  the  security,  (a)  [p.  145.] 

By  a  settlement,  dated  the  19th  of  July,  1780,  previous  to  the 
marriage  of  John  Whistler  and  Deborah  Williams,  it  was  declared, 
that  the  sum  of  1200/.  3  and  a  half  per  cent.  Bank  Annuities,  the 
property  of  Deborah  Williams,  which  had  been  transferred  to  James 
Maidment  and  Spencer  Newman,  should  stand,  remain,  and  be,  in 
the  names  of  them,  the  said  James  Maidment  and  Spencer  New- 
man ;  and  that  they  and  the  survivor  of  them  and  the  executors  and 
administrators  of  such  survivor  should  stand  possessed  of  the  same 
to,  for,  and  upon,  the  several  trusts,  intents,  and  purposes,  and  sub- 
ject to  the  provisos,  limitations,  and  agreements,  thereinafter  men- 
tioned and  declared  concerning  the  same :  that  is  to  say ; 
[♦  130]  *  in  trust  to  and  for  the  said  Deborah,  her  executors  and 
administrators,  until  the  marriage  ;  and  from  and  immedi- 
ately after  the  solemnization  thereof,  then  in  trust,  that  they,  the  said 
Maidment  and  Newman,  and  the  survivor  of  them,  should  from  time 
to  time  receive  and  take  the  interest,  dividends,  and  profits,  thereof, 
and  of  every  part  thereof,  as  the  same  should  become  due  and  pay- 
able, and  pay  the  same  and  every  part  thereof  into  the  hands  of  her, 
Deborah  Whistler,  for  and  during  her  natural  life,  for  her  own  sole, 
separate,  personal,  and  peculiar,  use ;  so  that  the  same  should  not 
be  subject  or  liable  to  the  debts,  engagements,  disposition,  inter- 
meddling, or  control,  of  the  said  John  Whistler  during  her  then  in- 
tended coverture  by  or  with  the  said  John  Whistler  ;  but  that  the 
receipt  alone  of  the  said  Deborah  Whistler  should  notwithstanding 
her  coverture  be  a  sufficient  discharge  for  the  same ;  and  from  and 
after  the  decease  of  the  said  Deborah,  in  case  she  should  happen  to 
die  in  the  life-time  of  her  intended  husband,  then  in  trust  to  permit 
and  suffer  the  said  John  Whistler  to  have,  receive,  and  take,  the  in- 
terest, dividends,  and  profits,  thereof  and  of  every  part,  as  the  same 
should  become  due  and  payable,  for  his  own  proper  use  and  benefit 
for  his  natural  life  ;  and  after  the  several  deceases  of  John  Whistler 
and  Deborah  Whistler  and  of  the  survivor  then  in  trust  to  pay,  as- 
sign, transfer,  and  dispose  of  the  said  principal  sum  of  1200/.  Bank 
Annuities  unto  and  among  aU  and  every  the  child  and  children  of 
the  marriage,  or  to  such  one  or  more  of  them  in  such  parts  and  pro- 
portions, manner  and  form,  and  at  such  times,  respectively,  as  Deb- 
orah Whistler  at  any  time  or  times  hereafter  notwithstanding  her 
coverture,  or  whether  she  should  be  then  covert  or  sole,  by  her  last 
will  and  testament  in  writing,  or  any  writing  purporting  to  be  or  in 
the  nature  of  her  last  will,  by  her  to  be  duly  executed  in  the  presence 
of  two  or  more  credible  witgesses,  should  direct,  limit,  or  appoint ; 
and  in  default  of  such  direction,  limitation,  or  appointment,  then  in 
trust  to  pay,  assign,  transfer,  and  dispose  of,  the  said  principal  sum 
of  1200/.  Bank  Annuities  unto  and  among  all  and  every  the  chil- 
dren equally ;  and  if  but  one,  to  that  one,  his  or  her  executors  and 

(a)  See,  caUe,  note  (a)  to  LUlia  v.  .^trey,  1  V.  377. 
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administrators ;  to  be  paid  to  the  sons  at  the  age  of  twenty-one,  to 
the  daughters  at  the  age  of  twenty-one  or  marriage ;  and  in  case 
there  should  be  no  children  of  the  marriage,  or  all  should  die  in  the 
life  of  the  survivor  of  their  parents,  before  their  shares  should  be- 
come vested  and  payable,  without  issue,  in  trust  to  pay,  assign,  trans- 
fer, and  dispose  of,  the  said  principal  sum  of  1200/.  Bank 
Annuities  to  *such  person  or  persons,  and  in  such  manner  [*  131] 
and  form  and  at  such  time  or  times  ^nd  for  such  uses,  in- 
tents, and  purposes,  as  Deborah  Whistler  at  any  time  or  times,  not- 
withstanding her  coverture,  or  whether  she  should  be  then  covert  or 
sole,  by  her  last  will  and  testament  in  writing,  or  any  writing,  pur- 
porting to  be  or  in  the  nature  of  her  last  will,  to  be  duly  executed 
in  the  presence  of  two  or  more  credible  witnesses,  should  bequeath, 
direct,  limit,  order,  and  appoint ;  and  in  default  of  such  bequest, 
limitation,  order,  appointment,  and  as  to  such  part,  whereof  she 
should  make  no  such  bequest,  limitation,  order,  or  appointment,  in 
trust  to  pay,  assign,  transfer,  and  dispose  of,  the  said  principal  sum 
of  1200/.  Bank  Annuities  unto  her  executors  or  administrators ;  and 
to  and  for  no  other  use,  trust,  intent,  or  purpose,  whatsoever. 

The  marriage  took  place ;  and  in  1782  the  trustees  sold  out  the 
1200/.  Bank  Annuities ;  and  paid  the  money  produced  by  the  sale 
to  John  Whistler.  Maidment,  the  trustee,  was  uncle  to  Whistler, 
and  at  the  time  this  transaction  took  place  was  one  of  his  creditors. 
In  1791  John  Whistler  died  insolvent;  leaving  his  wife  and  six 
children  by  her  surviving.  About  a  year  after  the  death  of  Whistler 
the  trustees  replaced  the  stock  by  purchasing  1200/.  3  per  cent. 
Bank  Annuities :  the  stock,  in  which  the  trust  fund  was  formerly 
invested,  having  been  reduced. 

The  bill  was  filed  by  the  widow  and  children  against  Newman 
and  against  the  executors  of  Maidment,  deceased ;  praying,  that 
the  Defendants  may  pay  to  the  Plaintiff  Deborah  Whistler  the  amount 
of  the  dividends  upon  the  1200/.  Bank  Annuities  from  the  time  the 
trustees  had  transferred  the  same :  and  that  the  1200/.  Bank  An- 
nuities purchased  by  the  said  trustees  to  replace  the  said  trust 
Annuities  may  be  transferred  to  the  Accountant  General  upon  the 
trusts  of  the  settlement. 

The  Defendants  by  their  answer  stated,  that  the  trustees  had  sold 
out  the  stock,  and  paid  the  money  to  John  Whistler,  upon  the  im- 
portunity and  request  of  him  and  his  wife,  but  more  particularly  of 
the  said  Deborah  Whistler,  to  the  end  and  with  the  expectation, 
that  the  produce  thereof  being  employed  by  John  Whistler  in  his 
trade  might  be  increased  for  the  general  benefit  of  John  and 
Deborah  Whistler  and  their  children.  The  trustees  took 
a  bond  of  ^^ indemnity  from  John  Whistler;  to  which  [♦132] 
his  wife  was  a  subscribing  witness ;  and  upon  replacing 
the  stock  in  1791,  the  Defendant  Newman  took  a  bond  of  indemnity 
fix>m  Maidment.  Since  the  repurchase  the  dividends  had  not  been 
paid  to  any  one. 

The  Defendants  admitted,  that  they  had  refused  to  pay  to  the 
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Plaintiff  Deborah  Whistler  the  dividends  accrued  between  the  time 
of  selling  out  the  stock  and  the  repurchase ;  and  they  submitted, 
th^Lt  she  is  not  entitled  to  call  for  them  ;  the  stock  having  been  sold 
out  at  her  instance  and  request,  and  with  her  privity,  consent  and 
direction ;  which  she  was  competent  to  give ;  the  said  dividends 
being  setUed  to  her  separate  use ;  and  as  to  the  dividends  accrued 
since  the  repurchase,  they  were  claimed  by  the  Defendants,  the  ex- 
ecutors of  Maidment,  during  th&  life  of  Deborah  Whistler,  to  reim- 
burse his  estate  for  what  he  had  paid  and  was  liable  to  pay  on 
account  of  the  repurchase. 

The  only  evidence  in  the  cause  was  the  deposition  of  the  attorney, 
who  prepared  the  bond  of  indemnity  from  John  Whistler  to  the 
trustees.  The  deponent  and  Deborah  Whistler  were  the  two  sub- 
scribing witnesses  to  the  bond.  His  evidence  went  to  her  impor- 
tunity and  request  to, the  trustees. 

Mr.  Mansfield  and  Mr.  Johnson,  for  the  Plaintiffs.  If  the  whole 
of  this  defence  was  proved,  it  is  no  answer  to  the  bill.  This  case  is 
totally  unlike  the  cases  upon  an  assignment  made  by  the  wife  for 
valuable  consideration.  They  have  gone  the  length  of  establishing, 
that  a  feme  covert  shall  be  considered  as  a  fetne  sole  as  to  her  sep- 
arate property.  Even  those  cases  are  received  by  the  Court  with 
great  jealousy  ;  and  the  Master  of  the  Rolls  in  some  degree  put  a 
stop  to  them  in  a  late  case  of  Sockett  v.  Wray,  4  Bro.  C.  C.  483  ; 
where  though  the  wife  consented  in  Court,  as  her  power  was  only 
to  dispose  by  will,  the  Master  of  the  Rolls  would  not  let  the  money 
go.  There  is  no  case  proving,  that  the  wife  can  bind  the  property, 
unless  it  clearly  appears  to  be  the  intention  of  all  the  parties,  that 
she  shall  have  power  to  bind  it. 

In  this  case  she  has  no  power  to  assign  the  fund.  There  is  noth- 
ing to  show,  she  intended  to  devest  herself  of  her  interest  in  it ;  or 
that  she  consented  to  its  being  disposed  of  in  the  way,  in  which  the 
Court  would  expect  a  married  woman  to  consent.  She 
[*  133]  *  did  not  understand,  that  the  fund  would  be  lost,  and  she 
might  be  deprived  of  the  interest.  The  trustees  took  a 
bond  of  indemnity  from  the  husband.  They  ought  to  have  told  her, 
it  would  be  a  breach  of  trust.  There  is  no  case  governing  this  ;  and 
the  Court  will  not  make  such  a  precedent. 

Attorney  General  [Sir  John  Scoti\y  and  Mr.  Hart,  for  the  De- 
fendants. It  was  perfectly  competent  to  Mrs.  Whistler  to  make  a 
security  for  her  husband's  debts,  or  to  make  a  present  of  the  fund 
to  her  husband.  Pybus  v.  Smith,  3  Bro.  C.  C.  340 ;  {ante.  Vol.  I. 
189,)  was  heard  by  Lord  Thurlow  with  great  inclination  to  get  rid 
of  the  law  of  the  Court  upon  this  subject.  His  Lordship  strained 
very  hard  for  that  purpose :  but  it  was  insisted,  that  all  the  cases 
proved,  that  when  once  it  is  seen,  that  property  is  given  to  a  married 
woman  for  her  separate  use,  in  that  case  she  may  make  any  dispo- 
sition of  it  she  thinks  proper.  It  was  doubted  in  that  case,  as  it  is 
now  put,  whether  she  had  any  idea  of  the  effect  of  her  act ;  and 
therefore  an  inquiry  was^  directed,  which  perhaps  ought  to  be  made 
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in  this  instance,  as  to  the  circumstances,  under  which  she  consented. 
After  that  inquiry  Lord  Thtirlow  with  great  reluctance  found  him- 
self compelled  to  establish  it.  Mli$  v.  Atkinson^  Clarke  v.  Pistor^ 
and  Newman  v.  Cartany,  3  Bro.  C.  C.  347,  in  the  note,  and  565, 
were  considered  upon  that  occasion.  In  the  two  last  mentioned 
cases  the  bringing  the  bill  was  held  to  be  equivalent  to  an  appoint- 
ment. In  Hubne  v.  Tenant^  1  Bro.  C.  C.  16,  the  trust  was  to  re- 
ceive and  pay  the  rents  and  profits  of  a  real  estate  to  the  wife  for 
her  separate  use  for  life,  and  to  convey  the  estate  itself  according  to 
her  appointment  by  deed  or  will :  she  executed  an  instrument  in  the 
form  of  a  bond :  though  the  bond  was  void  at  law,  it  was  held  an 
agreement  in  Equity,  that  this  Court  would  execute.  There  are 
other  cases,  in  which  a  devise  to  the  separate  use  of  a  married 
woman  without  more  has  been  held  to  give  her  a  power  of  appoint- 
ing by  deed.  This  cannot  be  considered  a  breach  of  trust  without 
overturning  all  the  cases  since  the  year  1740.  They  have  gone  to 
this  extent ;  that  the  Court  will  compel  the  trustees  to  give  up  the 
property  to  the  husband ;  as  in  Mrs.  BnUer^s  case,  in  the  same  note. 
Allen  V.  Papwarthy  1  Yes.  163,  is  precisely  this  case.  The  husband 
in  this  case  was  in  credit  at  the  time.  The  object  of  the  trustees 
was  to  benefit  him  and  his  family  by  increasing  his  capital  in  trade. 
The  bond  was  taken  to  indemnify  the  trustees  with  regard  to  the 
interest  of  the  children,  not  to  that  of  the  wife.  The  con- 
sideration is  her  *  intention  to  give  the  property  to  her  [*  134] 
husband  to  employ  it  in  trade  for  the  benefit  of  herself 
and  her  family.  In  Benyan  v.  Gollings,  2  Bro.  C.  C.  323,  (not  re- 
ported as  to  this  point)  8002.  part  of  the  portion  of  the  wife  was 
before  the  marriage  settled  to  the  separate  use  of  the  wife  for  life ; 
after  her  decease  to  the  use  of  the  husband  for  life  ;  and  after  the 
decease  of  the  survivor  to  the  children  ;  with  reversion  to  the  wife, 
if  there  should  be  no  children.  The  trustees  sufiered  the  husband 
to  get  possession  of  the  whole  property.  The  bill  was  filed  to  com- 
pel the  trustees  to  make  it  good.  The  decision  was,  that  though 
the  trustees  must  make  it  good  for  the  benefit  of  the  issue,  the  wife 
should  not  take  any  benefit,  but  the  interest  for  her  life  was  the 
property  of  the  trustees.  An  inquiry  had  been  directed ;  and  it 
came  on  upon  farther  directions.  Taking  it  to  be  a  breach  of  trust, 
the  wife  as  a,  feme  sole  cannot  complain. 

Mr.  MansJieM,  in  reply.  In  all  cases  the  wife  has  had  a  power  to 
assign,  and  there  has  been  a  clear,  regular,  formal  act  by  the  wife, 
assigning  the  property  for  valuable  consideration.  This  is  an  ex- 
press trust  to  pay  the  dividends  into  the  hands  of  the  wife.  I  think, 
she  might  have  directed  the  trustees  to  pay  the  dividends  to  her 
husband.  The  Court  will  never  endure  such  a  transaction  as  this 
by  trustees,  whose  duty  it  is  to  protect  the  wife.  Can  she,  going  to 
the  trustees  either  with  her  husband  or  his  attorney,  be  considered 
as  acting  freely  ?  Sockett  v.  Wray  is  directly  contrary  to  AUen  v. 
Papworth.     There  is  a  great  difierence  between  the  act  done  with 
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these  trustees  and  the  consent  of  the  wife  in  Court.  There  she  has 
all  the  guards,  the  law  requires. 

Lord  Chancellor  [Loughborough].  Are  not  all  these  cases 
only  between  the  wife  and  a  creditor  of  her  husband  or  herself? 
But  is  there  any  case  where  a  trustee,  acting  grossly  against  his  duty 
in  permitting  the  wife  to  do  this,  shall  avail  himself  of  that  act  done 
by  her  ?  If  she  gives  it  for  a  debt  of  her  husband,  she  has  a  right 
to  be  repaid  out  of  her  husband's  estate.  She  has  trustees  to  guard 
her  against  those  acts,  she  might  be  induced  to  do  by  the  influence 
of  her  husband.  Those  trustees  make  themselves  parties  to  the  act ; 
and  they  rest  upon  the  credit  of  the  husband.  They  say  to  the 
cestuy  que  trust  *<  Do  this ;  because  I  will  take  a  security  from  your 
husband."  Then  they  must  make  it  good.  What  they  have  done, 
for  which  they  are  to  answer,  is  an  enormous  breach  of  trust  by 
.  selling  the  whole  stock.  That  they  had  no  right  to 
[*  135]  do.  Then  *  they  have  sold  it,  taking  a  security  from  the 
husband ;  being  placed  to  guard  the  wife  against  his  influ- 
ence. They  do  it  upon  the  ground  of  taking  a  security  from  the 
husband.    That  is  a  good  ground  for  saying,  they  shall  make  it  good. 

I  do  not  think,  any  of  the  cases  c6me  up  to  the  present.  They 
are  all  cases  of  clear  substantial  creditors  dealing  with  the  wife  upon 
a  security,  she  thought  fit  to  give  them.  I  feel  a  strong  inclination 
to  take  it  thus  against  these  trustees ;  you  have  no  right  to  allege 
her  consent :  she  is  defrauded,  abused,  and  cheated ;  and  you  know, 
she  was  unfairly  dealt  with.  Making  her  witness  the  bond,  so 
strange  a  way  of  getting  her  consent,  marks  the  iniquity  of  the 
transaction.  I  must  suppose  trustees,  acting  according  to  their  duty, 
to  say  to  her,  "  you  are  not  only  by  this  act  parting  with  your  own 
interest ;  but  you  are  sacrificing  the  interest  of  your  children." 

The  cases  have  certainly  gone  this  length,  (and  I  am  bound  by 
those  decisions,)  that  if  a  married  woman  has  separate  property,  she 
may  dispose  of  it ;  and  the  trustees  a!re  bound  to  follow  her  dispo- 
sition. One  cannot  but  regret  it:  but  I  do  not  know  how  to  help 
it.  But  the  disposal  of  her  interest  for  life  in  this  case  is  only  ac- 
cessary to  her  disposition  of  the  principal ;  which  was  a  gross  breach 
of  trust.  If  the  trustees  had  set  themselves  in  the  way,  and  said 
they  would  not  suffer  the  stock  to  be  sold,  I  am  by  no  means  satis- 
fied, the  wife's  interest  would  have  been  affected ;  for  it  would  not 
have  answered  the  purpose,  for  which  they  wanted  to  get  the  mon- 
ey ;  if  it  was  to  pay  off  the  debts  of  the  husband  or  to  increase  his 
capital.  If  the  trustees  had  refused  to  sell,  the  purpose  failing,  why 
am  I  to  suppose,  her  interest  was  to  be  affected  by  itself? 

Upon  the  evidence  it  does  not  appear  to  me,  that  this  case  is  very 
different  from  those,  that  have  been  determined ;  for  in  no  one  of 
them  have  the  trustees  been  active.  They  have  in  every  former  in- 
stance been  perfectly  passive ;  submitting  to  the  wife.  In  this  they 
are  taking  an  active  and  most  mischievous  part.  They  with  the 
husband  and  his  attorney  by  not  asserting  their  duty  as  trustees  to 
keep  the  fund,  as  it  was,  have  trapped  the  wife  to  give  up  her  in- 
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terest ;  for  it  is  very  different  if  her  interest  only  passes,  or  the 
whole  property  is  to  be  given  up  for  the  good  of  the  fam- 
ily *  in  augmenting  the  trade  of  the  husband.  The  whole  [*  136] 
act  must  be  taken  together.  It  is  a  large  conclusion,  that 
she  has  given  up  her  separate  interest,  because  she  has  allowed  the 
whole  fund  to  be  disposed  of.  If  by  the  refusal  of  the  trustees  the 
purpose  had  failed  entirely,  the  fund  would  have  remained,  as  it  was. 

I  do  not  recollect  a  case,  where  the  trustee  has  stood  before  me, 
aiding  the  husband  to  ruin  his  family.  But  with  this  impression 
upon  my  mind,  I  think,  there  ought  to  be  an  inquiry.  They  have 
a  right  to  her  examination.     They  might  have  filed  a  cross-bill. 

It  was  referred  to  the  Master  to  inquire  and  state  to  the  Court, 
under  what  authority  the  1200/.  Bank  Annuities  were  sold  out  and 
transferred  by  the  trustees ;  and  all  parties  were  to  produce  upon 
oath  all  deeds,  papers,  and  writings,  in  their  power  relating  thereto, 
^nd  were  to  be  examined  upon  interrogatories. 

The  Master  by  his  report,  dated  the  27th  of  July,  stated,  that  the 
Plaintiff  Deborah  Whistler  had  been  examined  upon  interrogatories ; 
and  he  found,  that  she  and  her  late  husband  did  before  the  execution 
of  the  bond  after  mentioned  frequently  apply  to  the  said  trustees 
Newman  and  Maidment  (which  said  Maidment  was  the  husband's 
uncle),  and  requested  them  to  sell  the  said  1200/.  annuities,  and  to 
let  him  the  said  John  Whistler  have  the  money,  for  which  the  same 
should  be  sold,  to  employ  in  the  trade  ;  which  the  said  trustees 
agreed  to  do  upon  being  indemnified  by  him  against  any  claims  of 
the  children ;  and  the  trustees  accordingly  sold  out  the  said  Bank 
Annuities,  and  paid  the  produce  thereof  to  the  husband ;  who  exe- 
cuted and  delivered  to  the  trustees  a  bond  dated  the  13th  of  May, 
1782,  in  the  penalty  of  3000/.  to  indemnify  the  trustees  against  all 
damages  by  reason  of  such  transfer  to  the  said  John  Whistler  and 
his  wife :  the  execution  of  which  bond  was  attested  by  the  said 
Deborah  Whistler ;  who  was  informed  of  the  contents  thereof. 
John  Whistler  died  insolvent  in  December,  1791,  leaving  the  Plain- 
tiff Deborah  Whistler,  his  widow,  and  the  six  infant  Plaintiffs,  his 
only  children.  The  dividends  were  paid  by  the  trustees  to  the 
Plaintiff  Deborah  Whistler  up  to  the  time  of  the  sale.  About 
twelve  months  after  the  decease  of  John  Whistler  the  Plaintiff  Deb- 
orah required  the  trustees  to  replace  the  said  Bank  Annu- 
ities and  to  *pay  the  dividends  to  her  ;  and  the  trustees  [*  137] 
did  accordingly  upon  the  26th  of  January,  1793,  purchase 
in  their  names  and  with  their  own  money  1200/.  3  per  cent.  Bank 
Annuities  ;  and  the  same  now  remain  in  their  names  :  but  the  div- 
idends have  not  been  received  since  that  period.  The  Master  is  of 
opinion,  that  the  said  trustees  sold  out  and  transferred  the  said 
1200/.  3  and  a  half  per  cent.  Bank  Annuities  upon  the  application 
and  at  the  request  of  the  said  John  Whistler  deceased  and  his  said 
wife. 

Upon  this  report  the  cause  came  on  for  farther  directions. 

Solicitor  General  [Sir  John  Mitford]  and  Mr.  Johnson,  for  the 
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Plaintiffs.  The  question  upon  this  report  is,  whether  under  the  cir- 
cumstances of  this  settlement  the  application  of  the  wife  is  a  suffi- 
cient indemnity  to  the  trustees  against  her  demand  ?  Clearly  it  is 
not,  with  regard  to  the  capital,  if  there  should  be  no  children  ;  for 
by  the  express  terms  of  the  settlement  she  had  no  power  to  dispose 
of  the  capital  but  by  will.  It  was  not  to  be  executed  by  deed ; 
therefore  it  was  not  the  intention,  that  she  should  dispose  of  it  to 
her  husband  to  her  own  prejudice.  It  was  aipied  upon  the  principle, 
that  the  wife  having  a  provision  for  her  separate  use  must  be  taken 
as  a  feme  sole  with  respect  to  any  disposition,  she  makes  according 
to  the  power  of  disposition  given  to  her  by  the  instrument.  It 
must  be  so  qualified.  This  disposition  is  not  in  conformity  to 
her  power,  but  against  the  trusts  of  the  settlement  with  regard 
to  the  capital.  It  makes  the  settlement  perfectly  nugatory.  Pyhas 
V.  Smith  was  relied  on  as  having  settled  the  law  on  the  subject. 
I  have  no  objection  to  consider  it  so.  That  case  is  in  strict 
conformity  to  the  preceding  decisions.  The  appointment  was  in 
perfect  conformity  to  the  power,  with  all  the  guards  and  solemnities 
required  for  her  protection.  The  real  question  was,  whether  she 
could  devest  herself  of  the  property  without  a  judicial  examination 
in  the  nature  of  a  fine  ;  and  the  authorities  cited  show,  that  a  judi- 
cial examination  is  not  required  in  such  a  case,  however  desirable  ; 
and  from  the  particular  reference  to  Cowey  v.  Richardson,  stated  by 
Lord  Hardwicke  from  the  Register's  Book  in  Pawlet  v.  Delaval,  2 
Ves.  669,  it  is  perfectly  clear,  that,  notwithstanding  the  doubt  in 
Lord  Thurlow's  mind  in  Pybus  v.  Smith  and  Ellis  v.  Atkinson,  if  a 
married  woman  disposes  of  her  separate  property  according  to  her 
power,  it  is  a  good  disposition  ;  though  in  fav^r  of  her  husband  or 
to  secure  his  debt.  It  is  too  late  now  to  say,  it  would  not 
[*  138]  *  be  a  good  appointment ;  for  a  great  deal  of  property  de- 
pends upon  those  decisions.  But  it  is  absolutely  necessary, 
that  the  act  done  should  have  all  the  solemnities  required  by  the  set- 
tlement itself.  Unless  that  is  pursued,  the  act  can  have  no  effect. 
No  irregular  act  can  deprive  a  married  woman  of  the  property  se- 
cured to  her  separate  use.  It  is  true  in  Peacock  v.  Monk,  1  Ves. 
193,  it  was  held,  that  a  bond  by  a  married  woman  should  operate  as  a 
charge  upon  her  separate  property  :  but  it  was  treated  as  her  debt, 
properly  contracted  by  her,  and  therefore  properly  to  be  satisfied  out 
of  her  separate  property. 

As  to  Allen  v.  Papworth  (1),  1  Ves.  163,  it  is  true  a  married 

(1)  The  Solicitor  General  upon  citing  Men  v.  PapwoHh  observed,  that  there  is 
no  state  of  the  case  in  the  report;  and  that  it  is  to  bo  lamented,  that  in  tlie  book, 
from  which  it  was  cited,  the  judgment  of  the  Court  is  generally  much  more  cor- 
rectly given  than  the  statement  of  the  facts. 

From  the  circumstances,  under  which  that  collection  of  cases  was  submitted  to 
tlie  Public,  the  Autlior  could  not  avail  himself  of  the  free  use  of  papers  and  the 
easy  access  to  the  records  of  the  Court,  now  so  liberally  afforded  as  to  deprive 
negligence  and  error  of  all  excuse.  The  notes  were  taken  at  an  early  period  of 
life,  while  the  Author  was  a  student;  for  a  short  time  that  he  continued  at  the 
English  Bar ;  and,  after  having  quitted  it,  at  different  times,  when  he  was  occasion- 
ally in  London,  while  the  Court  happened  to  be  sitting.    For  several  years  he  had 
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woman  may  bind  herself  by  what  she  does  by  her  Counsel.  In 
Violet  V.  Bulfinch  the  question  was,  whether,  a  feme  covert  having 
permitted  a  decree  by  consent  could  afterwards  alter  that :  the  Court 
was  of  opinion,  that  on  account  of  the  rights  of  other  parties  she 
could  not ;  though  there  ought  to  be  caution  in  such  case :  but  no 
fraud  or  improper  conduct  appeared.  In  Grigly  v.  Cox,  1  Ves. 
517,  the  question  was,  whether  the  deed,  that  was  executed  by  the 
married  woman,  was  an  execution  of  her  power  of  appointment.  It 
was  admitted,  that  it  was  according  to  her  power ;  and  it  did  not 
appear  from  any  evidence  in  the  cause,  that  the  wife  had  been  sur- 
prised and  defrauded.  The  same  sort  of  question  was  made  as  was 
attempted  to  be  raised  in  Pawlet  v.  Delaval  and  Pybus  v.  Smithy 
that  there  must  be  a  judicial  examination  of  the  wife :  but  that  was 
determined  not  to  be  necessary.  Thayer  v.  GoiUd  at  the  Rolls,  was 
cited.  The  decision  against  the  trustees  was  upon  the  same  ground, 
that  decided  Cunningham  v.  Moody^  1  Ves.  174.  That 
case  has  been  repeatedly  *  acted  upon  since ;  and  is  con-  [*  139] 
sidered  as  having  settled  the  law  upon  the  subject.  There 
is  no  doubt  now,  that  if  money  is  to  be  laid  out  in  land,  and  settled 
upon  a  married  woman  for  life,  there  must  be  an  examination ;  be- 
cause if  the  money  is  laid  out,  there  must  be  a  fine.  There  are 
general  expressions  in  many  cases,  that  a  /eme  covert  is  with  regard 
to  her  separate  property  to  be  considered  as  a  feme  sole.  In  Pea- 
coci:  V.  Monk  this  is  stated  as  having  fallen  from  the  Lord  Chancel- 
lor :  <<  And  farther  if  a  wife  having  an  estate  to  her  separate  use 
borrows  money,  which  she  gives  a  bond  to  pay  under  hand,  this 
would  give  a  foundation  to  demand  the  money  against  her  out  of 
her  separate  estate,  she  being  considered  as  a  feme  sole  as  to  that, 
and  the  declarations  of  her,  the  debtor,  may  be  read  in  evidence." 
That  is  very  clear.  It  is  merely  a  dictum ;  but  it  demonstrates  what 
was  Lord  Hardwicke's  idea  upon  the  subject ;  that  the  bond  under 
her  hand  would  give  a  foundation  to  demand  it  out  of  her  separate 
estate.  It  is  in  the  nature  of  an  appointment.  She  constitutes  her- 
self debtor  fojr  money  actually  paid  to  her. 

In  this  case  the  attempt  to  chai^  the  Plaintiff  is  made  upon  her 
personal  application  to  the  trustees  and  her  being  a  witness  to  the 
bond  of  indemnity.  It  ivill  probably  be  insisted,  that  her  being  a 
witness  to  the  bond  is  upon  the  authority  of  Peacock  v.  Monk  a  suf- 
ficient appointment  in  writing  by  her  according  to  the  terms  of  the 
power.     That  is  not  the  nature  of  her  interest  in  this  property.     In 

no  intention  of  making  them  pablic ;  but  was  induced  to  comrnit  thorn  to  the 
Press  by  the  recommendation  and  desire  of  Lord  Bowes,  Uien  Lord  Chancellor  of 
Ireland ;  who,  having  heard  those  notes  frequently  cited,  desired  to  see  them,  and 
in  very  flattering  terms  expressed  his  opinion ;  which  his  Lordship  more  strongly 
rairked  by  appomtingthc  Author  to  the  considerable  situation  in  the  Court,  which 
he  held  for  many  years. 

The  anxious  wish  of  the  Author  of  this  note  to  see  a  work,  in  which  he  feels  a 
peculiar  interest,  relieved  fix)ra  the  observation,  that  in  this  instance  accompanied 
the  general  acknowledgment  of  its  merit,  has  been  fulfilled  by  the  care  and  dili- 
gence of  Mr.  Belt 
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Pybiu  V.  Smith  and  all  the  other  cases  a  power  of  appointment  was 
given  to  the  wife :  the  whole  of  the  income  was  to  go  according  to 
an  instrument  in  writing ;  and  having  executed  such  instrument  in 
writing  she  ought  to  be  bound  by  it.  In  this  case  there  is  no  such 
power.  The  only  discharge  to  the  trustees  is  payment  into  the  hands 
of  the  Plaintiff  and  her  receipt  acknowledging  that.  This  case 
therefore  differs  importantly  from  Pybus  v.  Smith.  No  act  done  by 
the  Plaintiff  was  an  appointment  under  her  power ;  clearly  not  as 
to  the  principal ;  and  if  as  to  the  interest,  it  must  be  held,  that  if  all 
tlie  children  should  die  during  the  life  of  their  mother,  though  the 
interest  passed,  the  capital  did  not ;  and  it  would  belong  to  her  rep- 
resentatives after  her  death.  In  Pybus  v.  Smith  and  all  the  other 
cases  the  trustees  were  not  culpable :  in  this  they  show,  they  knew, 
they  were  acting  wrong,  by  the  bond  of  indemnity  taken  from  the 

husband,  and  by  the  special  bond  of  indemnity,  which 
[*  140]     after  his  death  Newman  required  *from  Maidment.    This 

case  is  distinguished  from  all  the  others  upon  this :  that 
the  act  is  not  pretended  to  be  an  execution  of  her  power,  but  is  ad- 
mitted to  be  a  breach  of  trust. 

Attorney  General  [Sir  John  Scott]  and  Mr.  Hart,  for  the  Defend- 
ants. If  the  transfer  had  not  been  made,  but  by  the  consent  of  Mrs. 
Whistler  the  trustees  had  paid  the  dividends  into  the  general  'fund  to 
support  the  family,  it  would  be  the  ordinary  case ;  and  the  Court 
would  consider  her  satisfied  by  permitting  her  to  have  an  account 
for  one  year.  I  admit,  if  there  never  had  been  a  decision  upon  this 
subject,  the  last  thing  to  be  expected  would  be,  that  such  decisions 
as  have  taken  place  would  ever  be  made :  but  after  so  many  deci- 
sions contradicting  the  principle  of  the  Plaintiff,  under  which  property 
of  this  kind  has  by  very  irregular  acts  been  made  matter  of  security 
and  commerce  in  the  world,  it  would  be  very  dangerous  to  property 
now  to  go  back  to  the  proper  principle.  Possibly  it  may  have  occur- 
red to  the  Court  from  time  to  time,  that  such  provisions  are  rather 
mischievous  than  useful.  The  decisions  show  the  opinion  of  the 
Court.  Lord  Thurlow  expressed  a  very  strong  disinclination  to 
decide  against  the  wife.  In  Hubne  v.  Tenant  he  stated  the  principle, 
that  as  to  separate  estate  a  feme  covert  is  to  all  intents  and  purposes 
a  feme  sole.  That  must  be  the  principle.  His  idea  of  Pybus  v. 
Smith  was,  that  it  was  an  application  desiring  him  under  circum- 
stances, which  made  him  very  unwilling  to  comply,  to  charge  the 
property  in  a  way,  in  which  by  the  terms  of  the  settlement  it  was 
not  chargeable.  Miss  Vernon  was  a  ward  of  the  Court.  The 
settlement  was  made  in  consequence  of  that.  Lord  Thurlow  endea- 
vored to  establish  the  principle,  that  is  now  set  up  in  support  of  this 
demand ;  for  he  repeatedly  said,  he  thought,  a  feme  covert  having 
separate  estate  should  be  treated  as  a/em€  sole  to  the  extent,  in  which 
the  terms  of  the  instrument  made  her  a  feme  sole,  and  no  farther : 
but  that  principle  could  not  possibly  be  reconciled  with  the  prior 
decisions.  He  argued  it  thus ;  that  by  a  settlement  thus  artificially 
and  distinctly  framed,  as  to  that,  which  was  to  be  income,  and  that^ 
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which  was  to  be  capital,  it  never  could  be  the  intention  of  the 

trustees,  or  the  Court,  or  any  one  dealing  for  the  lady,  that  with  all 

this  prudence,  thus  expressed,  she  and  her  htisband  might  the  next 

day  appropriate  the  whole  of  4he  dividends  in  a  lump  to  the  payment 

of  a  demand  upon  the  husband:  but  he  could  not  decide,  that  that 

property,  of  which  ishe  was  meant  to  be  a  life-renter,  was 

not* absolutely  and  out  and  out  her  own;  and  he  very     [*141] 

reluctantly  acted  upon  it.     EBis  v.  Atkinson  had  occurred 

a  little  before.     Lord  Thurlow  deliberated  much  upon  it ;  and  the 

occasions  of  the  family  made  them  compromise  it. 

Where  the  Court  has  decreed  upon  the  husband  and  wife  merely 
filing  a  bill,  the  wife  has  not  been  protected ;  her  will  being  con- 
sidered sufficiently  declared  by  her  consent  signified  by  filing  the 
bill  with  her  husband.  There  was  no  appointment  from  time  to 
time,  no  payment  into  her  hands.  No  receipt  given  by  her :  yet 
the  money  was  ordered  to  be  paid  out  of  Court.  It  is  impossible  to 
deny,  that  in  such  a  settlement  as  that  in  Hubne  v.  Tenant,  where 
the  whole  history  of  all  these  cases  is  gone  into,  the  intention  must 
be,  that  the  appointment  should  apply  only  to  the  principal,  not  to 
the  interest :  but  Lord  Thurlow  laid  it  down  that  it  was  competent 
to  a  feme  covert  to  act  with  regard  to  her  separate  property  as  if 
she  vras  a  feme  sole ;  that  that  was  the  proper  rule ;  and  he  gave 
execution  upon  that  bond.  His  Lordship  carried  it  to  the  extent, 
that  the  gift  being  to  her  separate  use  implied  all  the  powers 
of  disposition ;  that  she  is  to  receive  the  dividends  as  long  as  the 
capital  remains  undisposed  of  by  her:  when  she  has  disposed  of  that, 
she  can  no  longer  receive  in  respect  of  it.  Accordingly  in  Fettiplace 
V.  Gorges,  3  Bro.  C.  C.  8,  {ante,  Vol.  L  46,)  he  held,  that  a  gift  to 
the  separate  use  of  a  married  woman  is  the  same  as  a  power  to 
appoint  by  deed  or  will :  if  so,  these  words  thrown  in  by  the  convey- 
ancer can  make  no  difference.  Lord  Thurlow  thought,  all  those 
phrases  <<  to  pay  into  her  own  hands,"  &c.  were  included  in  the 
general  gift  to  her  separate  use.  It  is  not,  that  nothing  but  her 
receipt  shall  be  a  sufficient  discharge,  but  that  it  shall  be  a  discharge, 
though  she  is  a  fem^  covert.  It  is  impossible  to  adopt  the  former 
construction ;  for  then  payment  to  the  husband  with  her  consent 
from  time  to  time  and  expenditure  in  the  family  concerns  with  her 
consent  would  leave  the  trustees  liable.  The  meaning  is  only  to 
enable  her  to  give  a  receipt.  There  is  no  precise  form  for  her  con- 
sent. Her  intention  being  expressed,  it  is  no  more  than  if  she  had 
contracted  a  debt  and  applied  to  the  trustees  to  pay  to  her  husband, 
in  order  that  it  might  be  discharged. 

SoUdtor  General  [Sir  John  Mtford,]  in  reply.  The  argument 
amounts  to  this ;  that  the  terms  of  the  settlement  signify 
nothing;  and  it  is  supposed,  the  *  opinion  of  Lord  Thur-  [*  142] 
low  in  Hulme  v.  Tenant  is  in  direct  opposition  to  Sockett 
V.  Wray ;  in  which,  though  the  wife  appeared  in  Court  to  consent, 
the  Master  of  the  Rolls  would  not  direct  the  trustees  to  transfer ; 
saying,  she  had  a  power  to  dispose  of  the  capital  by  will  only.    The 

VOL.  IV.  9 


142  WHISTLIIR  V.  NEWMAN.    ,  [1796. 

effect  would  be  to  strike  out  all  the  provisions  by  way  of  guard  to 
the  wife.  Fettiplace  v.  Gorges  is  a  case  of  a  very  different  descrip- 
tion. It  was  to  the  separate  use  of  Mrs.  Fettiplace.  There  was  no 
direction,  that  she  should  have  a  power  of  appointment  by  will  in 
respect  of  what  should  be  due  to  her  upon  that  account.  She  by 
will  made  a  general  disposition  of  all  her  property  to  her  niece  and  the 
question  was  between  the  niece  and  the  husband.  It  was  held,  that 
she  must  have  some  mode  of  disposing  of  it ;  and  as  the  trust  did 
not  express  any  mode,  it  must  be  in  the  ordinary  mode,  in  which 
personal  property  is  disposed  of;  that  a  power  of  disposition  is  inci- 
dent in  its  nature  to  a  settlement  for  the  separate  use  of  a  married 
woman.  Suppose  it  had  required  a  will  with  two  witnesses :  if  not 
so  executed,  it  would  not  have  been  a  good  appointment  against  the 
husband.  If  the  power  is  compUed  with,  the  disposition  will  be 
good,  though  in  favor  of  the  husband,  unless  something  improper  in 
the  mode  of  obtaining  it  is  proved. 

The  question  is,  whether  the  trustees  have  acted  in  conformity  to 
the  settlement  ?  They  have  parted  with  the  capital  clearly  in  breach 
of  the  trust  as  to  the  children.  The  settlement  has  not  given  her  a 
power  of  executing  any  instrument,  by  which  she  can  authorize  the 
trustees  to  put  it  out  of  their  power  to  have  the  dividends  in  their 
hands  to  answer  the  purposes  of  the  trust.  If  she  has  done  such 
an  act  according  to  the  settlement,  she  cannot  call  upon  the  trustees 
for  the  dividends :  if  not,  the  trustees  are  responsible  to  her ;  for 
her  acts,  if  not  according  to  the  settlement,  are  no  acts.  In  Huhne 
V.  Tenant  the  wife  executed  a  bond,  by  which  she  constituted  herself 
debtor :  though  an  informal  instrument,  it  was  in  the  nature  of  an 
instrument  under  her  hand  directing  the  trustees  to  convey. 

Mr.  Piggott  (Amicus  Curia)  mentioned  Hyde  v.  Price,  (ante,  Vol. 
III.  437,)  where  this  point  was  considered  by  the  Master  of  the 
Rolls. 

Mr.  Lloyd  said,  that  at  the  very  time  the  settlement  in 

[*  143]     Pybiu  V.  Smith  *  was  submitted  to  the  Court,  they  were 

preparing  the  deed,  by  which  the  effect  of  it  was  defeated. 

Lord  Chancellor  [Loughborough].  Sir  Thomas  Sewell  never 
would  let  a  transfer  be  made  by  the  trustees  of  a  married  woman 
without  seeing  her  in  Court. 

I  wish  to  see,  whether  there  are  any  cases,  that  control  the  rule 
in  these  two  before  Lord  Thurlow :  particularly  Hulme  v.  Tenant. 
Nothing  could  be  more  perfectly  without  all  law  than  the  bond  in 
that  case.  It  seems  to  require  this  principle  in  all  its  extent ;  that 
where  the  married  woman  has  the  property  in  the  principal  or  divi- 
dends, whatever  disposition  she  makes  of  it,  if  it  is  her  pleasure  to 
do  it  even  in  so  absurd  a  way  as  by  giving  a  bond,  supposing  she 
knows  she  is  doing  it,  this  Court  will  support  it,  and  build  upon  it. 
It  lakes  away  all  protection  from  married  women ;  and  makes  trusts 
for  their  benefit  of  very  little  importance. 

Aug.  6th.  Lord  Chancellor  [LoughborouoD].  This  question 
occurs  on  the  Master's  report.     The  bill  was  filed  by  Mrs.  Whistler 
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and  her  infant  children  against  the  trustees  in  the  settlement  made 
upon  her  marriage.  The  subject  of  that  settlement  was  a  sum  of 
1200/.  3  and  a  half  per  cent.  Bank  Annuities ;  which  was  vested  in 
Newman  and  Maidment,  upon  trust  to  pay  the  dividends  to  the  wife 
for  life  for  her  separate  use,  and  in  case  she  should  die  in  the  life  of 
her  husband,  to  him  for  life,  and  the  principal  to  the  children  by  the 
marriage  ;  with  a  power  to  the  wife  to  appoint  by  will  in  default  of 
children,  to  such  uses  as  she  should  think  fit. 

It  happened,  that  the  trustees  upon  the  solicitation  of  the  husband 
and  with  the  privity  of  the  wife,  thought  fit  to  sell  out  the  stock,  and 
to  give  the  money  produced  by  the  sale  to  the  husband  :  he  being 
indebted  to  one  of  them :  but  I  put  that  circumstance  out  of  the 
question ;  choosing  to  take  it  rather  upon  the  general  point  than 
upon  any  special  ciruumstances  appearing  upon  the  report.  They 
took  a  bond  of  indemnity  from  the  husband  ;  and  the  wife  signed 
as  a  witness  to  the  bond.  The  husband  became  insolvent,  and  died ; 
and  the  object  of  the  bill  is  to  compel  the  trustees  to  re- 
place the  stock.  The  trustees  bought  in  the  stock  *  again ;  [*  144] 
which  is  transferred  to  the  Accountant  General ;  and  they 
objected  at  the  hearing,  that  the  wife  as  to  her  interest  for  life  ought 
to  be  bound  by  the  act,  that  was  done.  What  that  was  not  appear- 
ing very  distinctly,  when  the  cause  first  came  on,  they  had  a  right 
to  the  examination  of  the  wife.-  She  has  been  examined  ;  and  in 
the  result  of  that  examination  she  does  certainly  admit  an  assent  to 
the  act  done  by  the  trustees.  All,  that  she  has  done,  is  merely  the 
circumstance  of  signing  as  a  witness  to  the  bond.  That  she  was 
privy  to  the  act,  she  admits.  She  relates  the  history  of  it.  She 
was  prevailed  upon  in  the  common  manner,  in  which  things  bad  in 
themselves  are  done,  partly  by  being  coaxed,  partly  by  being  bullied. 
The  trustees  insist  upon  the  benefit  of  the  dividends  for  Uie  life  of 
the  wife.  Newman  got  an  indemnity  from  the  other  trustee :  but 
if  I  affect  them  both,  their  transactions  between  themselves  are  im- 
material. 

The  discussion  at  the  hearing  led  to  the  examination  of  several 
cases ;  particularly  Hulme  v.  Tenanty  Pybus  v.  Smiiky  and  EUis  v. 
Atkinson ;  in  which  a  married  woman,  without  any  formal  examina- 
tion, any  act  done  by  lier,  or  any  thing  to  give  validity  and  sanction 
to  the  act,  she  was  about  to  do,  having  a  right  to  the  separate  use  of 
an  income  of  a  real  estate,  or  of  a  fund  vested  in  trustees  and  there- 
fore under  the  control  of  this  Court,  was  considered  as  being  sui  juris ; 
and  the  Court  dealt  with  her  exactly  as  they  would  have  done  with 
the  husband.  On  the  other  hand  a  reference  was  made  to  SocJcett 
V.  fVrayy  and  to  Hyde  v.  Priccy  a  very  late  case  determined  by  the 
Master  of  the  Rolls. 

I  do  not  hold  it  necessary  to  go  into  the  investigation  of  these 
€lifferent  cases :  but  I  cannot  help  making  one  remark ;  that  if  the 
rule  laid  down  in  them  is  to  be  pushed  to  its  full  extent,  a  married 
iTiroman,  having  trustees  and  her  property  under  the  administration 
of  this  Court,  is  infinitely  worse  off,  and  much  more  unprotected 
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Upon  either  petition :  he  could  not  settle  this  sum  to  the  separate 
use  of  the  wife ;  and  must  leave  it,  as  it  was  (1). 

See,  anU,  the  notes  to  &  C.  3  V.561. 


[*  147]  SERGISON,  Et  parte  : 

In  the  Matter  of  Cripps,  an  Infant. 

[1798,  AT  THE  Rolls,  June  12. — ^Before  the  Lord  Chancellor,  Auor  6.] 

The  Lord  Chancellor  and  Master  of  the  Rolls  inclined  to  think,  the  legal  estate 
in  mortgaged  premises  passed  hy  a  ^nenil  residuary  devise  hy  the  mortgagee 
to  A.,  who  was  also  executor,  hu  heirs,  executors,  administrators,  and  assigns, 
for  ever  on  the  side  of  his  mother,  (a) 

A.  heing  nineteen,  the  Lord  ChanceUor  would  not  order  him  to  join  in  the  con- 
veyance under  the  statute  7  Anne,  c.  19,  but  ordered  the  money  to  be  paid  into 
the  Bank  ex  parte  the  infant ;  and  said,  when  he  should  come  of  age,  it  would 
be  very  reasonable,  that  he  should  join,  [p.  147.] 

Where  an  infant  is  sole  executor,  administration  shall  be  granted  to  the  guardian 
or  such  person  as  the  Spiritual  Court  think  fit,  till  the  infant  is  twenty-one ; 
at  which  time  and  not  before  probate  shall  be  granted  to  him,  [p.  149,  note.] 

By  an  order  made  on  the  5th  of  April,  1798,  on  petition  it  was 
referred  to  the  Master  to  examine  and  certify,  in  whom  the  legal  es- 
tate in  certain  premises  was  vested ;  and  whether  John  Marten  Cripps, 
an  infant,  was  a  trustee  or  mortgagee  within  the  intent  and  meaning 
of  the  Statute  7  Anne,  c.  19. 

By  the  report,  dated  the  23d  of  May,  the  Master  stated,  that 
Warden  Sergison  executed  a  mortgage  in  fee  of  the  estates  in  ques- 
tion by  indentures  of  lease  and  release,  dated  the  4th  and  5th  of 
June,  1792,  to  Richard  Hamshar,  to  secure  the  sum  of  2000/.  with 
interest ;  that  by  indentures  of  lease  and  release,  dated  the  4th  and 
5th  of  December,  1793,  the  mortgage  was  assigned  to  John  Mar- 
ten, and Jiis  heirs  and  assigns  for  ever.  John  Marten  lately  died  ; 
having  duly  made  his  will,  dated  the  20th  of  September,  1797  ;  by 
which,  after  devising  certain  real  estates  in  manner  therein  men- 
tioned to  his  great-nephew  the  said  John  Marten  Cripps,  he  gave 
and  devised  all  the  rest,  residue,  and  remainder,  of  his  estate 
both  real  and  personal  and  of  what  nature  and  kind  soever  and 
wheresoever,  not  therein  before  specifically  given,  devised  and  be- 
queathed, to  the  said  John  Marten  Cripps,  his  heirs,  executors,  ad- 
ministrators and  assigns  for  ever  on  the  side  of  his  mother ;  and  he 
appointed  the  said  John  Marten  Cripps  sole  executor. 

The  Master  also  found,  that  John  Marten  Cripps  is  an  infant 

(1)  BuUodc  V.  Menziesj  post,  798.    See  the  note,  anU,  vol.  ii.  199. 
(a)  See,  ante^  Luds  v.  Mundav,  3  V.  348,  where  a  contrary  doctrine  is  expressed^ 
though  the  present  is  undoubtedly  better  law.    See  note  (a)  to  Leeds  v.  Mundm^^ 

VOL.  IV.  9* 
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of  the  age  of  nineteen ;  and  that  at  the  date  of  the  will  he  was 
eighteen. 

The  Master  stated,  that  he  was  of  opinion,  that  the  estate  afore- 
said did  not  pass  by  the  general  devise  contained  in  the  will,  but 
descended  to  the  testator's  nephew  John  Wood ;  who  was  his  heir 
at  law.  He  was  also  of  opinion,  that  the  said  John  Marten  Cripps 
was  not  a  mortgagee  or  trustee  of  the  said  estate  within  the  intent 
and  meaning  of  the  Act. 

The  petition  was  presented  by  the  mortgagor  to  the  Master  of 
the  Rolls,  stating  these  proceedings,  and  that  the  Master 
*  ought  to  have  certified,  that  John  Marten  Cripps  was  an  [*  148] 
infant  mortgagee  and  trustee  within  the  Act ;  and  praying, 
that  if  the  Court  shall  be  of  opinion,  that  the  said  estate  did  not 
pass  by  the  will  of  John  Marten,  then  that  the  report  may  be  con- 
firmed ;  but  if  the  Court  shall  be  of  a  contrary  opinion,  that  the 
said  John  Marten  Cripps  may  be  declared  to  be  an  infont  mortga- 
gee and  trustee  within  the  intent  and  meaning  of  the  said  Act,  and 
may  be  ordered  to  convey  the  said  estate  to  the  petitioner,  or  as 
he  shall  appoint. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Akden]  (1).  I 
have  read  and  considered  this  petition;  and  I  think  the  Master 
wrong  in  his  judgment.  I  am  of  opinion,  that  John  Marten  Cripps 
is  a  trustee  of  the  mortgaged  premises ;  but  I  cannot  order  him  to 
convey  the  estate :  because  he  as  the  executor  is  entitled  to  the 
money  secured  on  the  mortgage ;  and  I  cannot  permit  an  infant, 
though  he  is  an  executor,  to  receive  the  money,  I  do  not  know 
what  you  can  do  without  filing  a  bill. 

I  have  spoken  to  several  of  the  Judges  and  also  to  a  very  great 
Civilian  upon  this  subject ;  and  I  really  think,  the  Legislature  should 
forbid  the  Ecclesiastical  Court  to  grant  probate  to  an  infant.  The 
Ecclesiastical  Judge  told  me,  the  Spiritual  Court  always  do  grant  it ; 
because  they  conceive,  if  it  was  refused,  the  Court  of  King's  Bench 
would  compel  them  by  a  Mandamus  to  grant  it.  I  asked,  whether, 
a  Mandamus  ever  had  been  granted  for  such  a  purpose ;  but  I  do 
not  find,  it  ever  has. 

This  matter  was  considered  in  Compart  v.  Comparty  3  Bro.  C.  C. 
195. 

But  as  I  do  not  dismiss  the  petition,  if  you  are  not  satisfied  with 
my  opinion  and  judgment,  you  may  apply  to  the  Lord  Chancellor. 

Upon  this  a  petition  was  presented  to  the  Lord  Chancellor ;  pray- 
ing simply,  that  the  Master's  report  may  be  confirmed. 

It  was  stated  at  the  Bar,  that  the  heir  at  law  was  willing  to 
convey. 

The  Lord  Chancellor  seemed  inclined  to  think,  there  was 
enough  in  this  will  to  pass  the  mortgaged  estate. 

Mr.  Roupettj  for  the  petition,  observed  upon  the  situation  of  the 
mortgagor ;  and  said,  the  Act  distinguished  between  a  trustee  and  a 

(1)  The  Judgment  of  the  Master  of  the  Rolls,  ex  relaiumt. 
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mortgagee  by  the  word  "  or ; "  and  in  this  case  though  the  words 
'^  on  the  side  of  the  mother "  in  the  residuary  devise  are  void, 
Co.  Lit.  13,  a,  yet  they  afford  a  strong  inference,  that  the  devisor 
could  not  intend  to  pass  the  mortgaged  estate. 

Mr.  Cox,  for  the  infant,  said,  that  all  the  late  cases  required  ex- 
press words  to  make  the  mortgaged  estate  pass  by  the  will. 

The  Solidior  General  [^ir  John  Mitford],  (Amicus  Curia)  said, 
Lord  Northington  and  Lord  Thurlow  had  overruled  Lord  Hard- 
wicke's  opinion  (1)  ;  and  Lord  Thurlow  said,  he  thought  it  better  to 
go  back  to  Lord  Macclesfield's  opinion. 

Lord  Chancellor  [Loughborough].  The  best  order,  I  can 
make  for  you,  is  to  confirm  the  report,  and  to  order  the  money  to 
be  paid  into  the  Bank  in  the  name  of  the  Accouhtant-General,  ex 
parte  the  infant  in  this  matter.  You  will  therefore  take  your  con- 
veyance from  the  heir  at  law ;  who,  you  say,  has  no  objection ; 
and  when  the  infant  comes  of  age,  if  you  choose  he  should  join,  I 
should  think  it  very  reasonable.  So  you  will  have  your  title  qua- 
cunque  via  data. 

The  order  was  so  drawn  up  (1). 

1.  As  to  the  general  rule,  that  a  mortgage  in  fee  vill  pass  under  a  ffeneral 
devise,  and  the  qualifications  of  that  general  rule,  see,  ante,  note  7  to  TTie  Attorney 
General  v.  Bowyety  3  Ves.  714. 

2.  In  order  to  bring  an  infant  trustee  within  the  statute  of  7  Anne,  c.  19,  he 
must  have  been  a  £7  trustee,  without  interest:  In  re  Janaway,  7  Price,  689: 
therefore,  when  he  was  not  only  seised  as  mortgagee  but  also  entitled  to  the 
mortgage  mqpev,  he  could  not,  by  virtue  of  the  statute  cited,  reconvey  the  mort- 
gaged estate ;  though,  when  such  a  party  was  trustee  for  himself  and  a  co-execu- 
tor, as  the  mortgage  monev  might  be  paid  to  the  co-executor,  if  that  was  done  the 

infknt  might  be  considered  as  a  naked  trustee.    v.  Uandcocky  17  Ves.  384 ; 

Quarrel  v.  Bedcford,  1  Mad.  278;  Expmie  Txdinj  3  Yes.  &  Bea.  150.  But  now, 
by  virtue  of  the  10th  section  of  the  statute  of  6  Geo.  IV.  c.  74,  infant  or  lunatic 
trustees  are  expressly  enabled  to  make  conveyances  or  transfers,  notwithstanding 
such  trustees  may  have  some  beneficial  interest  in  the  subject  of  conveyance  or 
transfer.  The  application  in  such  cases  should  be  by  petition ;  Eiodyn  v.  Foreter^ 
8  Yes.  196;  Baynea  v.  Bounce,  9  Yes.  462 ;  and  the  necessary  costs  of  the  infant 
or  lunatic  trustee  will  be  allowed.    Ex  parte  Cant,  10  Yes.  554. 


s. 


1  Atk.  605. 

.  ^  See  Mr.  Butler's  note  Co.  Ldt.  203,  6,  note  96.  The  Duke  qf  Leeds  v. 
Munday,  ante,  vol.  iii.  348,  and  the  note  349. 

The  circumstances  of  this  case  had  considerable  effect  in  producing  the  Act  of 
Parliament,  38  Geo.  III.  c.  87,  s.  6  and  7 ;  reciting,  that  inconveniences  arise  from 
granting  probate  to  infants  under  the  age  of  twenty-one ;  and  enacting,  that 
where  an  infimt  is  sole  executor,  administration  with  the  will  annexed  shall  be 
granted  to  the  guardian  of  such  infant,  or  to  such  other  person,  afi  the  Spiritual 
Court  shall  think  fit,  until  such  infant  shall  have  attained  the  full  age  of  twenty- 
one  years ;  at  which  period,  and  not  before,  probate  of  the  will  shall  oe  granted  to 
him;  such  administrator  to  have  the  same  powers  as  an  administrator  duitinfe 
fiunort  atate  of  the  next  of  kin. 
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ROBERTS  V.  POCOCK. 

[1796,  Feb.  34 ;  August  9.]    ^ 

Leoaciss  to  be  paid  out  of  a  specific  security,  which  failed,  held  general  upon  the 
circumstances,  (a) 

Nathaniel  Barlow  by  his  will  dated  the  5th  of  February,  1785, 
after  desiring,  that  all  his  just  debts  and  funeral  expenses  should  be 
fully  paid  and  satisfied,  gave  and  bequeathed  to  his  two  nieces  Jane 
Bean  and  Sophia  Bean  the  sum  of  4000/.,  when  and  as  soon  as  they 
shall  severally  attain  their  respective  ages  of  twenty-one  years, 
equally  to  be  divided  between  them,  share  and  share  alike ;  and  in 
case  either  of  them  shall  happen  to  die  under  age,  then  he  gave 
the  whole  of  the  said  4000Z.  unto  the  survivor,  when  and  as  soon  as 
she  shall  attain  that  age :  but  in  case  they  should  both  die  under 
age,  he  directed  the  whole  of  the  said  4000/.  to  sink  into  the  residue 
of  his  estate  and  effects  ;  and  he  gave  to  Sophia  Millar  the  sum  of 
500/.,  when  and  as  soon  as  she  shall  attain  her  age  of  twenty-one 
years  ;  and  he  directed  the  same  to  sink  into  the  residue  of  his  es- 
tate, in  case  she  should  die  under  that  age ;  and  he  gave  and  be- 
queathed to  Thomas  Berdmore  the  sum  of  500/.  for  the  trouble,  he 
had  already  had  in  the  management  of  his  (the  testator's)  affairs, 
and  which  he  would  have  in  the  execution  of  his  will.  The  will  then 
proceeded  thus : 

"  And  I  direct,  that  all  the  aforesaid  legacies  shall  be  paid  by  and 
out  of  the  moneys,  which  are  now  due  and  owing  from  Alexander 
Davidson  of  Madras  Esq.  upon  bond :  but  my  will  is,  that  in  case  I 
shall  receive  the  said  moneys,  or  alter  the  said  security,  such  receipt 
or  alteration  shall  not  be  deemed  or  construed  a  revocation  of  any 
or  either  of  the  said  legacies  ;  but  the  same  shall  in  such  case  be  paid 
by  and  out  of  some  other  part  of  my  estate  and  effects ;  and  that  all 
such  legacies  shall  bear  interest  after  the  rate  of  5  per  cent,  per  an- 
num from  the  time  of  my  decease ;  and  that  the  interest  of  the  several 
l^acies  intended  for  the  said  Jane  Bean,  Sophia  Bean,  and  Sophia 
Millar,  shall  be  paid  to  them  respectively,  or  be  applied  by  my  exec- 
utors hereinafter  named  for  or  towards  the  maintenance  and  educa- 
tion of  them,  the  said  legatees,  according  to  their  several  provisions 
so  intended  for  them  respectively,  until  the  said  principal 
legacies  shall  be  paid  and  payable  ;  and  as  to,  for  and  *  con-  [  *151] 
earning  all  the  rest,  residue,  and  remainder,  of  my  estate 
and  effects,  of  what  nature  or  kind  soever,  and  whether  in  set- 
tlement, or  not,  I  give,  devise,  and  bequeath  the  same  unto  my 
dear  and  loving  wife  Mary  Barlow  for  her  own  use  and  benefit 
absolutely." 

(a)  See,  cmte^  note  (a)  to  Coleman  v.  Colman^  2  V.  640 ;  as  to  the  difference 
between  specific  and  general  legacies,  see  poti^  p.  748,  note  (aSKirby  v.  PoUer^ 
•B  to  legacies  of  debts,  see,  poat,  p.  55S,  note  (a)  ChawoHh  v.  Beech. 
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He  appointed  his  wife  and  Thomas  Berdmore  executor  and  exec- 
utrix. 

The  testator  being  about  the  time  of  making  his  will  possessed 
of  three  bills  upon  the  East  India  Company,  amounting  in  the 
whole  to  the  sum  of  8471/.  13«.  4d!.,  which  constituted  the  greatest 
part  of  his  property  in  England,  by  indentures  dated  the  4th  of  Feb- 
ruary, 1785,  (the  day  preceding  the  date  of  his  will,)  declared,  that 
Thomas  Berdmore,  in  whose  hands  the  said  bills  were,  his  executors 
and  administrators,  should  stand  possessed  thereof  upon  trust  to  lay 
the  same  out  in  government  security,  and  transfer  the  same  according 
to  the  joint  appointment  of  the  testator  and  his  then  wife  by  deed ; 
and  for  want  thereof,  and  until  appointment,  to  pay  the  dividends  to 
his  said  wife  during  their  joint  lives  for  her  absolute,  sole,  and  pecu- 
liar, use ;  and  after  his  decease,  in  case  she  should  survive  him,  to 
pay  such  dividends  to  her  and  her  assigns  for  her  life ;  and  after 
her  decease,  and  for  want  of  such  joint  appointment,  to  pay  and 
transfer  the  principal  according  to  the  appointment  of  the  testator  by 
deed  or  will. 

The  bond  mentioned  in  the  will  was  dated  the  5th  of  May, 
1783;  and  was  executed  by  Davidson  to  secure  the  sum  of 
5000Z.  and  an  arrear  of  interest  due  from  him  to  the  testa- 
tor. The  condition  expressed  was  for  the  payment  to  Mrs. 
Mary  Barlow,  the  wife  of  Nathaniel  Barlow,  or  such  other  person 
as  should  be  authorized  to  receive  the  same  in  London,  the  sum 
of  42,866  Arcot  Rupees  .12  Annas  and  1  Pice,  with  interest  at  5 
per  cent. 

The  testator  sailed  to  the  East  Indies  immediately  after  the  execu- 
tion of  his  will :  and  he  died  in  August,  1786,  upon  his  return  to 
'Europe.  Thomas  Berdmore  died  in  November,  1785.  In  1792 
Davidson  died  at  Madras  insolvent. 

The  testator's  widow  married Pocock ;  and  the  bill  was 

filed  against  her  and  her  husband  by  the  legatees  to  have  their  lega- 
cies paid  out  of  the  general  personal  estate. 
[*  152]  *The  answer  stated,  that  it  appears  by  the  books  of  the 
testator,  that  shortly  before  his  departure  from  Madras  he 
wrote  to  Davidson,  inclosing  an  account  of  the  principal  and  in- 
terest due  upon  the  bond  to  the  2d  of  June  then  next ;  inform- 
ing Davidson,  that  he  was  advised  to  get  away  as  soon  as  pos- 
sible ;  that  he  had  taken  the  liberty  to  inclose  his  account  current 
up  to  the  2d  of  June  next,  with  interest  charged  at  8  per  cent., 
and  which  he  flattered  himself,  he  (Davidson)  would  not  think 
unreasonable ;  as  no  part  of  it  had  been  paid  in  England ;  and 
stating  the  balance  to  him  at  14,243  pagodas,  or  5697/.  4s. ;  and 
saying,  he  would  take  it  as  a  favor,  if  Davidson  could  spare  him 
5()00  pagodas  ;  which,  he  said,  would  hardly  clear  him  and  pay  his 


The  Defendants  believe,  no  part  of  the  principal  and  interest  se- 
cured by  the  bond  was  paid  to  the  testator,  except  that  Davidson 
did  in  consequence  of  that  application  pay  him  5000  pagodas  to 
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enable  him  to  discharge  some  of  the  debts,  he  owed  in  India,  and 
defray  the  expense  of  his  passage  to  Europe ;  and  th^  Defendants 
are  induced  so  to  believe,  because  they  have  found  among  the  papers 
of  the  testator  an  account  current,  in  which  credit  is  given  for  5000 
pagodas  received  from  Davidson.  The  principal  and  interest  upon 
the  bond  remaining  due,  after  deducting  the  amount  of  the  5000 
pagodas,  amounted  on  the  9th  of  March  1786  to  8958  pagodas  28 
fanams  and  60  cash ;  being  equal  to  3583/.  9s.  6d, ;  as  appears  by 
an  account  current  in  the  hands  of  Davidson  to  tliat  time,  found 
among  the  testator's  papers.  They  believe,  that  at  the  death  of  the 
testator  Davidson  was  insolvent ;  and  that  the  only  hopes  of  his  cred- 
itors were  from  his  retaining  his  situation  under  the  East  India  Com- 
pany. The  testator  was  apprized,  that  the  bond  was  not  paid :  and 
he  made  no  attempt  to  enforce  payment ;  knowing,  that  Davidson's 
abiUty  to  pay  depended  entirely  upon  his  retaining  his  rank  in  the 
Company's  service.  The  Defendants  had  heard  long  before  the 
death  of  the  testator,  that  the  circumstances  of  Davidson  had  been 
and  were  greatly  embarrassed :  but  the  Defendant  Mary  Pocock 
denies,  that  she  knew,  believed,  or  suspected,  or.  bad  any  reason  to 
believe  or  suspect,  that  the  testator  at  the  time  of  his  death  believed, 
that  the  conduct  of  Davidson  was  such  as  would  ultimately 
tend  to  ruin  and  waste  his  estate :  on  the  *  contrary  she  be-  [*  153] 
lieves  the  testator  had  then  sanguine  expectations,  that  David- 
son would  be  confirmed  in  the  office  of  Governor  of  the  Presidency ; 
and  would  therefore  ultimately  be  enabled  to  retrieve  his  affairs,  and 
satisfy  all  his  creditors.  The  Defendants  do  not  know  or  believe, 
that  the  testator  ever  attempted  to  commence  any  action,  or  endeav- 
or to  procure  the  money  otherwise  than  by  friendly  applications 
and  by  representing  the  necessity  of  his  return  to  Europe  on  account 
of  his  health,  and  his  occasion  for  money  to  discharge  some  debts 
and  defray  his  passage. 

The  evidence  for  the  Defendants  proved,  that  in  August,  1786, 
the  circumstances  of  Davidson  were  generally  reputed  and  es- 
teemed to  be  in  a  very  embarrassed  situation  ;  and  that  he  was  to- 
tally insolvent. 

Solicitor  General  [Sir  John  Mitford]^  Mr.  Orant,  and  Mr.  Whi^ 

skaw,  for  the  Plaintiffs.     The  question  is,  whether  a  direction  to  the 

executors  to  pay  out  of  a  particular  fund  a  legacy  antecedently 

given  purely  and  absolutely  shall  convert  that  into  a  specific  legacy. 

The  application  of  the  will  to  this  fund  is  in  the  shape  of  direction ; 

and  there  is  no  connection  between  the  gift  and  that  direction. 

The  Court  will,  if  possible,  in  every  case  lay  hold  of  circumstances 

to  construe  the  bequest  pecuniary  :  Rider  v.  Wager^  2  P.  Will.  328. 

Attorney  General  v,  FarJcyn,  Amb.  566,  and  mentioned  in  Mr.  Cox's 

note.    The  Court  has  in  all  cases  pursued  the  maxim  laid  down  by 

Lofd  Camden  ;  who  seems  in  that  case  to  have  entertained  a  doubt, 

^irhether,  even  if  the  legacy  was  of  A  debt  due  to  the  testator  by 

sftiother  person,  yet  if  the  amount  of  the  debt  is  mentioned  in  the 

bequest,  that  should  not  turn  it  into  a  pecuniary  legacy.     In  Ash- 
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burner  v.  MChiire^  2  Bro.  C.  C.  108,  also  mentioned  in  Mr.  Cox's 
note  to  Ri4^r  v.  Wager  (1),  Lord  Thurlow  dissented  from  that 
doctrine  of  Lord  Camden.  Badrick  v.  Stevens^  3  Bro.  C.  C.  431, 
will  probably  be  cited  for  the  Defendants :  but  there  it  was  evident 
the  testator  meant  to  parcel  out  the  bond  among  the  l^atees,  and 
to  give  them  nothing  but  that  bond ;  with  a  bequest  to  the  obligor 
himself  of  the  remaining  part  of  the  money  due  upon  it,  after  the 
legacies  were  deducted.  In  Powkfs  Case,  Sir  T.  Raym.  335,  the 
leading  case,  mentioned  by  Lord  Camden,  the  legacy  was  held  abso- 
lute with  a  demonstration  of  a  particular  fund,  which  might  answer 
that  legacy.  In  Coleman  v.  Coleman,  (an^e.  Vol.  II.  639,)  nothing 
could  be  more  specific  than  the  legacy :  but  upon  the  whole  view  of 

the  case  your  Lordship  thought  it  impossible,  that  the  tes- 
[*  154]     tator  could  mean  any  thing  more  *  than  to  give  that  bill 

upon  the  supposition  that  it  was  not  called  in  at  his  death. 
Your  Lordship  there  intimated,  that  Attorney  General  v.  ParJcyn 
was  determined  upon  great  consideration,  and  that  Lord  Camden 
gave  a  very  able  judgment.  Upon  the  authority  of  that  case  Carte^ 
ret  V.  Lord  Carteret,  stated  in  Ashbumer  v.  APChiire,  was  deter- 
mined by  Lord  Bathurst  SaviOe  v.  Bhcket,  1  P.  Will.  777. 
Ford  v.  Fleming,  2  P.  Will.  469.  There  is  a  material  and  impor- 
tant distinction  between  a  gift  of  a  security  simply  and  a  gift  of  a 
sum  of  money  payable  out  of  a  security.  In  the  latter  case  it  is 
considered  as  given  according  to  the  language  of  the  civilians  in  nu- 
meratis  ;  and  the  fund  is  pointed  out  only  for  the  sake  of  the  arrange- 
ment, or  to  prevent  abatement.  That  distinction  though  it  has  been 
complained  of  by  some  Judges,  and  was,  I  believe,  thought  refined 
by  Lord  Thurlow,  will  upon  accurate  consideration  appear  not  to  be 
arbitrary  or  refined,  but  founded  on  principle :  particularly  that  of 
Lord  Camden,  that  this  Court  presumes  against  specific  legacies ;  and 
will  construe  a  legacy  general,  unless  a  Mrong  intention  to  the  con- 
trary appears  ;  which  rests  upon  the  great  principle  in  the  interpre- 
tation of  wills,  a  desire  to  effectuate  the  intention.  Upon  this  ques- 
tion there  is  on  the  one  hand  a  mere  presumption  of  an  intention  to 
revoke  the  legacy :  on  the  other  there  is  a  strong  expression  in  &vor 
of  the  legatee.  The  Court  therefore  adopts  the  express  purpose 
in  preference  to  that,  which  is  implied  ;  and  conceives,  that  in  gen- 
eral the  intention  is  more  likely  to  be  answered  by  construing  it  to 
be  a  general  legacy,  unless  there  is  a  strong  implication,  that  it  is 
intended  to  be  specific.  The  case  of  loss  to  specific  legatees  by  the 
failure  of  the  particular  fund  is  much  more  likely  to  happen  than  a 
deficiency  of  property  to  answer  the  general  legacies.  It  is  very 
rare,  that  a  general  legatee  claims  to  be  considered  as  a  specific  leg- 
atee ;  but  cases  to  the  contrary  are  very  numerous. 

The  general  inclination  of  the  Court  receives  strong  confirmation 
from  the  particular  circumstances  of  this  will.     The  drawer  of  the 

will  provides  against  the  only  cases  in  the  contemplation  of  the  tes- 

•__ 

(1)  See  also  Mr.  Cox*8  note  to  Hitihn  v.  Pindte,  1  P.  Will.  540. 
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tator ;  namely,  bis  receiving  the  money  himself  or  altering  the  se- 
curity. In  the  latter  case,  if  he  meant  to  make  it  specific,  and 
merely  that  the  legatees  should  take  their  chance  of  the  bond,  it 
was  natural  for  him  to  have  substituted  the  new  security  in  the  place 
of  the  other.  He  goes  on  to  give  interest  at  5  per  cent,  from  the 
time  of  his  decease,  not  making  that  depend  upon  the  re- 
covery of  the  bond,  •but  purely  and  absolutely.  They  [*155] 
could  have  demanded  that  interest ;  and  it  would  have 
been  no  answer  by  the  executors,  that  they  had  not  received  the 
amount  of  the  bond.  It  would  be  absurd,  that  interest  should  be 
paid  out  of  his  general  estate  upon  a  legacy  not  payable  out  of  the 
general  estate.  Both  clauses  ought  to  have  effect,  if  possible ;  which 
can  only  be  by  construing  the  second  additional,  accumulative,  and 
auxiliary.  It  is  not  likely,  he  could  mean  the  maintenance  and  edu- 
cution  of  these  his  near  relations  to  depend  upon  a  doubtful  and 
precarious  fund ;  as  this  certainly  was ;  the  5000  pagodas  having 
been  recovered  by  mere  accident.  The  same  observation  applies  to 
the  legacy  to  Berdmore ;  which  was  intended  as  a  reward  for  his 
care  and  trouble. 

Attorney  Oeneral  [Sir  John  Scott],  Mr.  Mansfield  and  Mr.  Lloyd ^ 
for  the  Defendants.  The  only  addition  necessary  to  be  made  to  the 
question,  as  it  has  been  stated,  is,  that  the  general  tenor  of  the  will 
must  in  all  cases  be  looked  to.  This  is  the  weakest  case,  that  has 
occurred.  The  sum  secured  by  the  bond  does  not  much  exceed  the 
amount  of  the  legacies.  The  rate  of  interest  upon  the  legacies  is 
the  same  with  that  produced  by  the  bond.  The  testator  has  not 
left  to  inference  the  cases,  in  which  these  legacies  should  be  paid 
out  of  the  residue.  The  particular  cases  specified  exclude  any  other. 
He  was  aware  of  the  law  as  to  the  ademption  of  a  legacy  and  of 
the  distinction  between  specific  and  pecuniary  legacies.  By  altering 
the  security  he  could  not  mean  altering  the  person  of  the  debtor ; 
for  he  could  not  do  that  without  receiving  the  money ;  which  is  the 
other  case  specified.  It  must  mean,  if  he  should  take  any  other  se- 
curity from  Davidson.  He  looked  to  the  case,  that  some  of  the 
legatees  might  die  before  him ;  and  having  distinctly  said,  he  meant 
to  give  his  wife  every  thing  but  so  much  of  this  debt  as  could  be  re- 
alized, whether  in  his  life,  or  not,  he  adds,  that  if  any  of  the  legatees 
die  in  his  life,  his  wife  shall  have  even  a  part  of  that,  except  in  the 
case  of  survivorship  pointed  out.  The  word  "  such  "  shows,  that  if 
the  legacies  were  not  payable,  the  interest  would  not  be  payable. 
The  interest  and  principal  are  meant  to  come  from  the  same  fund ; 
and  the  bond  would  have  produced  the  interest.  Suppose,  upon  his 
arrival  in  India  he  had  found  Davidson  dead  insolvent,  and  had  been 
asked,  whether  he  meant  by  his  will,  that  50002.  not  being  recover- 
able, that  his  wife  should  have  the  residue  minus  5000/.  It  is  im- 
possible to  suppose  that  to  be  his  intention.  It  is  not  to 
be  supposed  he  would  have  taken  so  much  •  out  of  the  bulk  [  ^156  ] ' 
of  his  fortune  given  to  his  wife,  but  upon  the  supposition 
that  this  fund  would  be  productive.     Suppose^  all  the  rest  of  his 
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property  would  only  make  up  these  legacies ;  could  it  then  be  argu 
ed  ?  It  must  be  admitted,  that  these  legatees  must  have  abated 
among  themselves,  in  case  Davidson's  assets  had  produced  4000/. 
As  to  the  argument  from  the  particular  nature  of  these  legacies,  it 
never  occurred  to  the  testator,  that  the  case  would  happen,  that  has 
happened.  This  is  not  the  case  of  a  pecuniary  legacy,  where  the 
modus  of  payment  only  fails.  There  is  as  clear  an  intention  to  give 
his  wife  his  other  property  as  to  give  to  these  legatees  this  part,  which 
in  the  event  is  lost.  It  is  an  accident ;  and  the  legatees  can  claim 
only  the  500Q  pagodas  received  by  the  testator. 

Coleman  v.  Coleman  had  a  circumstance  in  it,  which  brings  it  very 
exactly  to  the  Attorney  General  v.  ParJcyn :  the  bill  of  exchange 
was  given  in  strict  settlement.  Another  circumstance  was,  that  it 
constituted  the  bulk  of  his  property.  Your  Lordship  stated  the  ar- 
gument with  regard  to  the  Attorney  General  v.  Parkyn^  that  arose 
fairly ;  that  upon  the  whole  context  of  the  will  the  testator  intended 
to  give  his  property.  Badrick  v.  Stevens  was  clearly  specific :  the 
remainder  of  the  debt  being  given  to  the  debtor,  if  the  debt  was  re- 
ceived by  the  testator,  it  could  not  be  contended,  that  it  continued 
as  a  legacy.  All  the  cases  except  SaviUe  v.  Blacket  arise  upon  the 
act  of  the  testator.  In  that  case  the  fund  failed,  as  in  this  instance. 
It  is  a  very  singular  case ;  and  upon  the  particular  justice  of  it  there 
could  be  no  doubt ;  though  the  language  of  the  Court  is  represented 
as  general.  There  is  a  great  difference,  where  the  legacy  fails  by 
the  act  of  the  testator,  and  where  the  fund  itself  is  lost.  Many 
cases  of  the  former  kind  have  occurred,  in  which  it  was  impossible 
to  suppose,  the  testator  meant  the  legacy  to  fail ;  as  in  Ashbumer 
y.  M^Guire:  but  in  the  other  case,  the  testator  having  made  the 
disposition  upon  a  calculation  of  his  property,  if  the  fund  fails,  it 
alters  the  whole  plan  of  his  will. 

Solicitor  General  [Sir  John  Mttford,]  in  reply.  The  question  is, 
whether  the  testator  meant  to  give  to  his  wife  every  thing  but  5000/. 
not  that  sum  of  5000/.  The  estate  might  have  been  greatly  increased, 
or  greatly  diminished.  If  he  had  acquired  a  large  fortune,  that  would 
have  gone  to  his  wife ;  but  not  upon  the  state  of  the  property,  he  had 
in  view  at  the  time  of  making  the  will.  The  true  question 
[*  157]  *  is,  whether  this  is  a  conditional  legacy,  as  every  specific 
legacy  is,  or  whether  it  is  absolute.  By  altering  the  secu- 
rity he  must  mean  either  to  lend  the  money  to  somebody  else,  or  to 
take  another  security  from  Davidson.  It  is  clearly  not  upon  any  cal- 
culation of  his  property.  There  are  no  negative  words.  It  is  like  the 
common  case  of  a  general  legacy  directed  to  be  paid  out  of  real  estate ; 
from  which  it  does  not  follow,  that  it  is  not  to  be  paid  out  of  the  per- 
sonal estate.  It  is  a  constant  rule,  that  subsequent  words  shall  be 
construed  strictly,  so  far  as  they  go  to  defeat  what  has  been  previously 
given  absolutely.  Another  rule  is,  that  what  is  directory  shall  not 
control  the  substance  of  the  gift ;  as  in  the  common  case  of  a  lega- 
cy at  the  age  of  twenty-one,  and  a  legacy  payable  at  twenty- 
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one  (1).  The  direction,  in  case  he  should  receive^the  money  or  alter 
the  security,  applies  to  his  apprehension,  that  it  might  operate  as  a 
revocation  of  the  legacy  ;  but  does  not  go  upon  any  calculation  of 
his  property.  The  Court  cannot  conjecture  against  an  absolute  gift. 
There  must  be  certainty.  Voet  upon  the  Pandects,  35,  tit.  1,  j.  5. 
^<  Si  testator  scripserit,  aureos  quadringentos  Pamphilae  dari  volo,  ita 
ut  infra  scriptum  est:  ab  Julio  autore  aureos  tot ;  et  in  castris  quos 
habeo  tot ;  et  in  numerator  quos  habeo  tot ;  et  post  mtdtus  demum 
annos  decesserit,  cum  jam  omnes  summa  in  alios  usus  translate  essentj 
responsum  fait,  PampkUa  quadringenta  deberi ;  quia  verosimilius  est^ 
patrem'familias  demonstrare  potius  haredilms  voluisse,  unde  aureos 
quadringentos  sine  incommodo  rei  familiaris  contrahere  possent,  quam 
condidonhm  Jidei  commisso  injedsse,  quod  ab  initio  pure  datem  essetJ^ 

The  same  construction  has  prevailed  in  all  cases.  If  a  pure  and 
absolute  estate  is  created,  and  words  follow  importing  limitation, 
such  words  are  always  construed  strictly ;  for  a  condition  is  to  be 
imposed  upon  an  absolute  gift,  not  upon  probability,  but  demonstra- 
tion (2).  The  Defendant  must  take  the  residue  with  all  the  conse- 
quences. There  is  no  reason  to  suppose,  the  testator  intended,  that 
she  should  take  the  whole  of  his  property,  and  his  own  family  noth- 
ing, because  Davidson  has  failed.  By  a  voluntary  settlement  made 
only  the  day  before  the  execution  of  the  will  he  made  a 
very  considerable  provision  for  her.  By  the  will  he  *  has  [*  158 J 
denoted  no  intention  in  her  favor,  except,  that  she  shall 
take  the  residue ;  that,  is,  what  remains  after  all  the  purposes  of  the 
will  are  answered.  This  being  a  clear  specific  fund,  he  thought  it 
convenient  in  the  state  of  his  property,  that  it  should  be  applied  to 
this  purpose.  In  Earl  of  Thomond  v.  Earl  of  Suffolk,  \  P.  Will. 
461,  there  were  new  words  of  gift ;  which  is  not  the  case  here.  In 
Kiricpatrick  v.  Kirkpatrick,  before  Lord  Kenyon,  when  Master  of 
the  Rolls,  legacies  were  given  to  persons  in  India,  and  legacies  to 
persons  in  England  ;  to  be  respectively  out  of  the  effects  in  the  res- 
pective countries ;  that  was  held  to  be  only  a  direction  as  to  the 
payment ;  not  to  make  them  specific. 

Lord  Chancellor  [Loughborough].  I  wish  to  consider  of  this 
case. 

Lord  ^  Chancellor,   (after  stating  the  will). 

The  event,  which  produced  this  question,  is,  that  the  effects  of 
Mr.  Davidson,  who  resided  in  India,  have  from  circumstances  well 
known  to  us,  though  he  was  of  considerable  reputed  property, 
turned  out  to  pay  little  or  nothing. 

The  question  arising  upon  an  event,  that  was  not  at  all  in  the 
contemplation  of  the  testator,  leads  to  that  sort  of  discussion,  which 
is  always  extremely  unsatisfactory  in  the  result :  namely,  what  the 

(1)  This  distinction,  adopted  from  the  positive  rule  of  the'  Ecclesiastical  Court 
as  to  peTaonal  legacies,  has  not  been  approved ;  and  does  not  take  place  as  to  lega^ 
cies  charged  on  real  estate ;  which  sink  by  the  death  of  the  le^tee  before  the 
time  of  payment    See,  anU,  vol.  iii.  543,  and  Pecnrce  v.  Loman,  lii.  15. 

(2)  Bradltij  v.  Peixtfto,  ante,  vol.  iii.  324. 
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testator  would  have  done  in  a  case,  tbat  was  not  foreseen  by  him. 
On  the  part  of  the  residuary  legatee  it  was  argued  very  plausibly, 
that  upon  the  whole  of  the  will  it  was  to  be  collected,  that  the  tes* 
tator  had  made  an  estunate  of  his  fortune,  that  upon  that  fortune  so 
estimated,  calculating,  that  he  had  a  sum  of  5000/.  well  secured,  he 
meant  upon  that  supposition  in  his  own  mind  to  give  these  particular 
l^acies ;  and  that  exclusive  of  that  all  the  rest  of  his  fortune,  not  de- 
fined in  the  will,  but  supposed  to  be  defined  and  estimated  in  his  own 
imagination,  he  intended  to  give  to  his  wife.  Therefore  it  is  conclud- 
ed in  the  argument  on  one  side,  that  if  it  had  been  in  his  view,  that  a 
case  might  happen,  in  which  that  5000/.  would  be  lost,  and  the  prop- 
erty would  be  diminished  to  so  great  an  extent,  the  probability  is, 
he  would  not  have  given  these  legacies,  at  least  he  would  not  have 
broken  in  to  such  an  amount  upon  the  provision,  he  meant  to  give 
to  his  wife.     It  is  also  contended,  that  he  has  specified  two  ways, 

in  which  his  specific  purpose  might  fiul  of  effect :  his  cali- 
fs 159]     ing  in  the  money,  or  altering  this  *  security;  and  it  was 

contended  with  a  good  deal- of  plausibility,  that  having  ex- 
pressed what  was  to  be  done  in  those  two  cases,  an  implication 
arises,  that  it  could  not  be  his  intention  in  the  case,  that  has  hap- 
pened, that  the  legatees  should  charge  the  residue.  On  the  other 
side  it  was  contended,  and  very  plausibly  likewise,  that  the  inten- 
tion was  definite  with  regard  to  the  legatees ;  that  the  sum  of  his 
bounty  is  definite  and  absolute  with  regard  to  them ;  that  they  stood 
in  a  near  degree  of  relation  to  him :  two  were  his  nieces :  the  third 
was  probably  connected  with  him :  the  fourth  is  a  legatee  expressly 
for  past  services,  and  as  an  inducement  to  him  to  act  qua  executor 
in  the  execution  of  the  will  and  in  making  good  the  residue  to  the 
wife;  that  with  respect  to  her  there  is  no  definite  intention:  he 
gives  to  her  what  he  did  not  know  how  otherwise  to  dispose  of; 
what  the  law  would  have  disposed  of,  if  he  had  not ;  a  loose  float- 
ing residue ;  that  they  are  not  entitled  to  argue,  that  suflicient  ap- 
pears upon  the  will  to  induce  the  Court  to  think,  he  had  made  it 
upon  a  calculation. 

The  arguments  upon  the  one  side  and  the  other  lead  to  this  con- 
clusion ;  that  I  cannot  pronounce  with  any  degree  of  certainty,  what 
the  testator  would  have  done  in  a  case,  that  never  occurred  to  him. 
First,  it  is  evident,  there  was  no  supposition,  that  could  induce  him 
to  make  a  provision  for  the  case,  that  has  happened.  I  am  there- 
fore to  take  the  will,  as  I  find  it.  The  Court  always  feels  itself  dis- 
posed to  entertain  that  sort  of  reasoning.  One  would  wish  to  do 
what  one  must  suppose  would  have  been  the  intention  of  the  testa- 
tor in  the  event,  that  has  happened :  but  it  really  amounts  only  to 
conjecture.  If  I  was  asked  my  opinion,  I  must  fairly  say,  the  ar- 
guments upon  the  one  side  and  the  other  baladte  themselves  very 
much.  These  legacies  I  find  given,  certainly  not  as  specific  lega- 
cies ;  and  I  cannot  apply  any  rule,  that  has  been  laid  down  as  to 
specific  legacies,  to  these.  He  has  not  given  the  bond  in  form  or 
in  substance.    The  legacies  are  charged  upon  the  bond :  but  they 
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do  not  amount  to  it.  Supposing,  as  he  did,  that  the  bond  was  a 
good  security,  it  was  worth  much  more. than  the  amount  of  the  leg- 
acies with  interest  at  5  per  cent,  from  the  decease  of  the  testator. 
Being  in  India,  it  could  not  be  immediately  called  in.  The  benefit  of 
the  bond  therefore  belongs  as  a  substantive  part  of  his  estate  to  the 
residuary  legatee,  charged,  I  think,  with  these  legacies.  The  Court 
would  have  laid  hold  of  it ;  and  would  not  have  permitted 
it  to  be  applied  to  the  prejudice  *  of  the  legatees,  except  [*  160] 
for  the  payment  of  debts.  In  this  respect  it  might  be  raid 
to  be  specific ;  that  they  were  not  to  abate :  but  you  cannot  argue 
that  upon  this  will ;  for  there  are  no  other  legacies.  These  are  the 
only  l^acies.     It  rather  assumes  the  question  to  be  decided. 

Is  it  then  a  conditional  legacy  ?  The  legacies  to  the  two  nieces 
and  the  other  girl  are  contingent  with  regard  to  the  principaj :  but 
there  is  no  condition  with  regard  to  the  interest  of  those  three,  and 
it  is  remarkable,  that  they  are  to  be  paid  with  interest  at  5  per  cent, 
from  his  death,  expressly  for  education  and  maintenance.  If  I  am 
to  adopt  conjecture,  it  is  a  great  strain  to  hold,  that  if  he  was  exer- 
cising his  judgment,  he  should  have  so  provided,  that  the  mainten- 
ance should  be  paid  for  three  or  four  years,  and  then  all  at  once 
cease  by  the  accident,  to  which  such  legacies  are  liable,  and  that 
has  happened  in  this  instance. 

There  is  no  principle  therefore,  upon  which  I  can  say,  these  1^- 
acies  are  not  to  be  paid  out  of  the  residue,  except  by  indulging  in  a 
strain  of  conjecture,  which  is  too  slight  and  too  dangerous  for  the 
Court  to  act  upon  (1).  

As  to  the  distinctidns  between  freneral,  specific,  and  demonstrative  legacies, 
see,  anUj  the  notes  to  Cokman  v.  Vokman^  2  V.  63Q, 
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[1798,  August  9.] 

Mutual  wills  by  two  unmarried  sistere  under  twenty-one :  the  marriage  of  one 

does  not  revoke  the  will  of  the  other,  (a) 
Beqaest  to  A.  and  in  case  of  her  death  to  B.  held  an  absolute  interest  in  A.,  (6) 

[p.  160.] 

Richard  Hinckley  by  his  will  dated  the  6th  of  May,  1767,  gave 
to  his  wife  all  his  real  and  personal  estate  for  life ;  and  after  her  de- 
cease he  gave  all  such  estates  both  real  and  personal  (except  the 
leasehold  lands  after-mentioned)  to  his  eldest  son  Thomas  Hinckley, 

(1)  See  the  note,  anU^  voL  iL  641. 

(o)  See,  antcy  note  (a)  to  WalpoU  v.  Orford,  3  V.  408,  where  the  subject  of 
mutual  wills  is  considered. 

[h]  As  to  the  effect  of  the  phrase  **  in  case  of  her  death,"  and  the  limitation  of 
chattels,  see,  anie,  note  (a)  to  Dougku  v.  Oudmer,  2  V.  501. 
VOL.  IV.  10 
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his  executors,  administrators  and  assigns,  for  ever,  or  for  such  other 
estate,  as  he,  the  said  testator,  had  in  the  same  respectively  ;  sub- 
ject and  chai^eable  v^ith  the  payment  of  several  sums  of  money  for 
the  fortunes  of  the  younger  sons  of  the  testator  ;  and  he  charged  all 
the  said  estates,  both  real  and  personal,  except  the  said  leasehold, 
with  the  sum  of  lOOOZ.,  which  he  gave  to  his  daughter  Elizabeth 
Hinckley,  and  the  farther  sum  of  1000/.,  which  he  gave  to  his  daugh- 
ter Mary  Hinckley  ;  and  he  directed  the  said  respective  legacies  to 
be  paid  within  twelve  months  after  the  death  of  liis  said  wife,  in 
case  his  said  daughters  should  then  be  twenty-one ;  and  if 
[*  161]  either  of  them  should  die,  before  *  their  respective  l^;a- 
cies  should  become  payable,  that  the  surviving  daughter 
should  be  entitled  to  200/.,  part  of  the  fortune  of  the  daughter  dy- 
ing ;  and  if  both  should  die,  before  they  should  be  entitled  to  re- 
ceive their  respective  legacies,  he  charged  all  his  estates  with  the 
sum  of  1000/.  only  ;  which  he  gave  to  his  yoynger  sons.  He  gave 
the  said  excepted  leasehold  premises  to  his  daughter  Elisabeth 
Hinckley  for  the  remainder  of  the  term  ;  and  declared,  that  all  his 
children  should  take  their  respective  legacies  in  satisfaction  of  any 
settlement  or  provision  made  for  them  before  his  marriage.  He  ap- 
pointed his  wife  and  his  son  Thomas  executors. 

The  testator  died  in  1773.  Elizabeth  Hinckley  when  of  the  age 
of  twenty  and  upwards,  but  under  twenty-one,  made  the  follow- 
ing will. 

'<  I  Elizabeth  Hinckley  of  Litchfield,  spinster,  do  make  this  my  last 
will  and  testament ;  and  I  do  give  and  bequeath  unto  my  sister  Mary 
Hinckley  all  my  fortune  and  every  thing  I  have  a  power  to  leave  ; 
and  in  case  of  her  death  I  do  then  give  and  bequeath  all  I  have  to 
my  mother  Mary  Hinckley ;  and  I  do  hereby  appoint  Mary  Jones  of 
Litchfield  executrix  to  this  my  last  will  and  testament ;  in  witness 
whereof  I  have  now  set  my  hand  and  seal  this  30th  day  of  De- 
cember 1777." 

Mary  Hinckley,  the  sister  of  Elizabeth  Hinckley,  being  then  about 
the  age  of  nineteen,  made  a  similar  will,  bearing  the  same  date,  and 
appointing  the  same  executrix. 

Both  these  wills  were  deposited  with  the  executrix  Mary  Jones, 
and  continued  in  her  possession  till  the  marriage  of  Mary  Hinck- 
ley. On  the  25th  of  March,  1788,  Mary  Hinckley  the  mother  died 
intestate. 

By  indentures,  dated  the  25th  of  December,  1789,  reciting  that 
Thomas  Hinckley  did  some  time  ago  agree  to  augment  the  fortune 
of  his  sister  Elizabeth  by  adding  500/. ;  which,  it  is  therein  mention- 
ed, far  exceeded  the  value  of  the  leasehold  premises  bequeathed  to 
her  by  her  father's  will,  to  the  pecuniary  legacy  thereby  given  to 
her,  upon  condition,  that  she  should  assign  and  transfer  to 
[*  162]  him,  his  executors  and  administrators,  *  the  said  leasehold 
lands  ;  and  reciting  the  death  of  the  mother,  from  which 
time  he  had  paid  his  said  sister  the  interest  of  the  said  sums  of  1000/. 
and  500/.  and  that  he  had  secured  the  said  sums  to  her  ;  she  released 
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her  legacy,  and  assigned  the  said  leasehold  premises  to  Thomas 
Hinckley,  his  executors  and  administrators ;  and  he  gave  his  bond 
bearing  the  same  date  for  the  sum  of  1500/. 

Similar  indentures  of  release  were  executed  by  Mary  Hinckley, 
and  a  similar  bond  of  the  same  date  by  Thomas  Hinckley  to  her  for 
1500/. 

In  January  1794  Mary  Hinckley  married  William  Simmons. 
Elizabeth  Hinckley  afterwards  died  suddenly  after  a  few  hours'  ill* 
ness,  during  the  greater  part  of  which  time  she  was  delirious,  at  the 
house  of  her  brother  Thomas ;  leaving  her  two  brothers  and  her  sis- 
ter Mary  Simmons  her  next  of  kin.  After  the  death  of  Elizabeth 
Hinckley  her  will,  above  stated,  was  found  in  a  drawer  in  her  escri- 
toir. 

The  bill  was  filed  by  the  two  brothers  of  Elizabeth  Hinckley  upon 
the  ground,  that  Mary  Sinunons  had  only  an  interest  for  life  under 
the  will  of  her  sister ;  and  by  the  death  of  her  mother  in  her  life  the 
principal  lapsed  and  was  undisposed  of. 

The  bill  charged,  that  the  will  of  Elizabeth  Hinckley  was  in- 
tended to  be  cancelled  or  destroyed. 

The  Defendants  Simmons  and  his  wife  claimed  all  the  property 
of  Elizabeth  Hinckley  under  her  will  absolutely ;  and  by  their  an- 
swer stated,  that  both  the  said  wills  of  Elizabeth  and  Mary  Hinck- 
ley were  about  the  time  of  the  marriage  of  the  latter  taken  out  of 
the  possession  of  Mary  Jones  by  Elizabeth  Hinckley ;  and  the  iVill  of 
Mary  Hinckley  was  destroyed  by  Elizabeth  Hinckley  as  the  Defend- 
ants believe:  but  they  do  not  know,  that  the  will  of  Elizabetli 
Hinckley  was  intended  to  be  cancelled  or  destroyed ;  because  the 
Defendants  say,  Elizabeth  Hinckley  continued  to  entertain  the  same 
degree  of  affection  for  her  sister  after  as  before  her  marriage ;  and 
such  will  was  kept  in  Elizabeth  Hinckley's  own  custody ;  and  after 
her  death  was  found  in  the  same  drawer  in  her  escritoir  as  the  bond 
of  her  brother ;  to  which  drawer  she  frequently  had  recourse  to  make 
indorsements  upon  the  bond  of  receipts  of  interest,  and 
♦the  day  before  her  death  she  spent  some  time  among  [*  163] 
her  papers  and  letters  in  the  same  escritoir;  and  the 
drawer  contained  the  will  and  bond  and  no  other  papers.  The  De- 
fendants admitted,  Elizabeth  Hinckley  behaved  with  great  affection 
to  her  brothers ;  but  believe,  sh^  had  a  much  greater  attachment  to 
her  sister. 

The  cause  was  heard  on  bill  and  answer. 

Lord  Chancellor  [LiOUGhborough].  This  is  a  case  of  very  little 
difficulty.  It  is  a  hard  case ;  and,  as  the  circumstances  have  turned 
out,  I  am  rather  inclined  to  think,  the  existence  of  this  will  is  a  mis- 
fortune not  intended  by  the  person,  who  made  it.  All  the  arrange- 
ment, that  took  place  in  the  family  upon  this  project,  leads  to  the 
supposition,  that  the  two  wills  of  tlie  two  sisters  in  favor  of  each 
other  were  by  the  marriage  of  one  put  out  of  the  question.  But  I 
cannot  act  upon  that ;  and  upon  the  construction  of  the  will  I  am 
perfectly  satisfied  upon  the  case  of  Lotofield  v.  Stoneham,  2  Str.. 
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1261 ;  which  is  precisely  this ;  taking  the  words  to  import  a  contin- 
gency ;  and  not  limiting  the  estate  of  the  Defendant  Mary  Simmons 
to  an  estate  for  life.     I  am  of  opinion  she  is  entitled  absolutely. 

Therefore  the  bill  proceeding  upon  the  supposition,  that  Mary 
Simmons  is  entitled  only  to  an  interQst  for  life,  and  that  the  money 
after  her  death  is  distributable,  must  be  dismissed  (1). 

That  a  bequest,  made  in  terms  which,  according  to  ordinary  construction,  are 
sufficiently  large  to  pass  an  absolute  interest,  is  never  to  be  cut  down  into  a  gift 
for  life  only,  except  in  cases  where  this  qualification  is  necessaiy  to  render  the 
whole  will  consistent,  see,  anUf  the  note  to  Lord  Dcugku  v.  ChoLmtr^  2  V.  501. 


HENDERSON,  Ejc  jjarte. 
[1798,  August  11.] 

A  PARTNERSHIP  of  three  becoming  insolvent,  and  one  being  an  infant,  a  joint 
commission  of  bankruptcy  against  the  other  two  was  superseded.  (See  stat.  6 
Geo.  IV.  c.  16,  s.  16.) 

Though  one  of  three  partners  is  an  infant,  an  action  must  be  brought  against  all 
three,  (a)  [p.  164.] 

GiFFORD,  Rawlins,  and  Graham,  carried  on  business  in  partner- 
ship ;  and  became  insolvent.  At  the  time  of  their  failure  Graham 
was  an  infant  (2). 

A  joint  commission  of  bankruptcy  was  taken  out  against  GifTord 
and  Rawlins ;  under  which  Henderson  applied  to  prove  a  debt :  but 
his  proof  was  rejected  on  the  ground,  that  Rawlins  was  not  a  gene- 
ral partner,  but  was  concerned  only  in  particular  adventures,  after 
the  debt  to  Henderson  was  contracted.  The  commissioners  also  re- 
jected his  proof  against  GifTord  alone. 
[*  164]  *  Henderson  then  took  out  a  separate  commission  against 
GifTord  ;  and  was  chosen  assignee ;  and  he  presented  this 
petition  ;  praying,  that  the  joint  commission  should  be  superseded. 

Attorney  General  [Sir  John  Scott]^  and  Mr.  Alexander,  for  the 
petition.  One  of  three  partners  being  an  infant,  there  must  be 
separate  commissions  against  the  other  two.  It  has  been  determined, 
that  where  there  are  three  partners,  and  one  does  not  commit  an 
act  of  bankruptcy,  there  may  be  separate  commissions  against  the 
other  two  ;  but  there  cannot  be  a  joint  commission  against  them. 

(1)  See  Lord  Douglas  v.  Chalmers  antc^  vol.  ii.  501,  and  the  note,  507. 

(a)  Infants  are  not  by  the  common  law  incapable  of  entering  into  a  partnership, 
since  it  cannot  be  universally  affirmed,  that  it  may  not  be  for  their  benefit  It  is, 
so  far  as  the  infant  is  concerned,  a  voidable  contract,  and  may  be  avoided  by  him, 
when  he  comes  of  age.  Story,  Partnership,  4  7 ;  Goode  v.  Harrison,  5  Barn.  &r 
Aid.  147 ;  Tudxr  v.  Mordand,  10  Peters,  58 ;  Thon^iwm  v.  Lmj,  4  Pick.  48  ; 
HarintSB  v.  Hiompson,  5  Johns.  159.  Whether  an  infant  may  be  a  trustee.  See 
Lewin,  Trusts,  91,  ch.  6,  §  2. 

(2)  Ex  parte  Banois,  posit  vol.  vi.  601,  and  the  note. 
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Solicitor  General  [Sir  John  Mitford],  and  Mr.  Johnson^  for  the 
assignees  under  the  joint  commission.  Though  it  is  true,  an  action 
might  be  brought  against  the  three  partners,  including  the  infant, 
who  must  plead  his  infancy,  yet  if  the  fact  is,  that  the  whole  demand 
is  against  the  three,  and  the  contract  of  partnership  is  avoided  as  to 
one  by  his  infancy,  it  remains  the  contract  of  the  two.  The  infant 
having  a  right  to  insist,  that  he  is  not  bound  by  any  contract  he  has 
made,  the  demand  would  be  against  the  two  in  effect ;  and,  the  in- 
fant pleading  his  infancy,  the  judgment  would  be  against  the  two  in 
the  action.  A  commission  of  bankruptcy  is  in  the  nature  of  an  ex- 
ecution upon  a  judgment. 

Attorney  General,  in  reply  said,  that  where  one  of  three  partners 
does  not  commit  an  act  of  bankruptcy,  there  must  be  a  separate 
commission  against  each  of  the  other  two ;  yet  it  might  as  well  be 
argued  in  that  case,  that  it  was  the  contract  of  the  two. 

Lord  Chancellor  [Loughborough].  There  is  great  difficulty 
in  it ;  for  not  only  the  action  may,  but  it  must,  I  imagine,  be  brought 
against  the  three.  I  wish  very  much  I  could  support  this  commis- 
sion. The  petitioner  has  no  right  but  upon  the  separate  effects  of 
Gifford,  or  what  he  can  make  out  to  be  the  effects  of  Gifford  and 
Graham,  unconnected  with  Rawlins. 

I  am  not  inclined  to  make  any  order  upon  the  petition.  It  is  a 
legal  objection,  and,  I  am  afraid,  a  good  one.  I  can  do  nothing  by 
my  order,  that  would  protect  you. 

Upon  the  proposal  of  the  Solicitor  General,  an  order  was  made, 
that  the  commission  should  be  superseded  without  prejudice  to 
taking  out  a  separate  commission  against  Rollins  (1). 

1.  An  in&nt  can  neither  sue  out  a  commission  of  bankruptcy  against  another, 
nor  regularly  be  made  a  bankrupt  himself:  see  the  authorities  cited,  ante,  in  the 
note  to  Ez  parte  Barrow^  3  V.  554 :  but  where  an  infant  has  held  himself  out  to 
the  world  as  an  adult,  and  auijuria,  contracting  debts  as  such,  a  Court  of  Equity 
will  not  be  disposed  to  give  him  summary  relief  by  supetseding  the  commission, 
on  petition,  but  will  leave  him  to  bring  his  action  at  law.  jSr  parte  Watson^  16 
Ves.  2oo. 

2.  The  rule,  stated  by  the  Attorney  General  in  argumg  the  principal  case, 
that  **  where  one  of  three  partners  has  committed  no  act  of  bankruptcy  there  must 
be  a  Mparate  commission  against  each  of  the  other  two,"  is  no  longer  law ;  by  the 
1^  section  of  the  Consolidated  Bankrupt  Act,  (6  Geo.  IV.  c.  16),  it  is  enacted,  that 

jaini  commissions  may  be  issued,  which  shall  be  valid  although  they  do  not 
include  all  the  partners  of  a  firm. 

(\)Ez  parte  Lcyton  and  Hardtncke,  post,  vol.  vi.  434.  See  the  note,  p.  440, 
as  to  the  alteration  of  the  law  by  statute,  6  Geo.  IV.  c.  16,  s.  16. 
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BADGER,  Ex  parte. 
[1798,  August  11.] 

A  RIORTOA.OE  upon  a  bankrupt's  estate  bein^  deficient,  the  mortgagee  proving  the 
remainder  or  his  debt  under  the  commission  cannot  chai-ge  interest  beyond  the 
date  of  the  commission. 

The  petitioners  were  creditors  in  respect  of  two  mortgages  from 
a  bankrupt.  The  commissioners  under  the  General  Order,  made 
the  8th  of  March  1794  (1),  took  an  account  of  what  was  due  to  the 
mortgagees ;  which  amounted  to  the  sum  of  34391. 8s.  8d. ;  and  the 
Commissioners  ordered  the  mortgaged  premises  or  a  sufficient  part 
thereof  to  be  sold ;  and  the  petitioners  purchased  the  mortgaged 
premises  for  1980/. 

The  petitioners  offered  to  prove  the  remainder  of  their  debt :  but 
the  proof  was  rejected,  and  the  assignees  refused  to  make  the  con- 
veyance, upon  the  ground,  that  the  petitioners  were  not  entitled  to 
charge  interest  beyond  the  date  of  the  commission. 

The  petition  prayed,  that  the  assignees  may  be  ordered  to  execute 
the  conveyance  to  the  petitioners  ;  and  that  they  may  be  at  liberty 
to  prove  the  balance  remaining  due  to  them,  namely,  1536/.  I4s.4d. 

Attorney  General  [Sir  John  Scott,]  for  the  petition  acknowledged 
the  cases.  Ex  parte  Wardell  and  Ex  parte  Hercy,  1  Cooke's  Bank- 
rupt Laws,  181 ;  that  where  the  mortgage  is  insufficient,  interest 
shall  be  only  up  to  the  date  of  the  commission ;  but  said,  the  doubt 
arose  upon  the  General  Order  of  the  8th  of  March,  1794. 

Mr.  Steele,  for  the  assignees  said,  the  General  Order  could  not  be 
intended  to  do  away  the  decisions,  that  had  been  made ;  and  he 
pressed  for  costs. 

Lord  Chancellor  [Loughborough].  It  must  be  according  to 
the  course  of  the  Court  in  other  cases,  where  the  mortgage  is 
deficient. 

The  petition  was  di3missed  without  costs. 

That,  in  case  of  a  surplus,  all  debts  proved  under  a  commission  of  bankruptcy 
cany  interest,  and  in  what  order  s6ch  interest  is  payable  upon  different  descrip- 
tions of  debts,  see  the  132d  section  of  the  statute  6  Gea  IV.  c.  16. 

(1)  That  Order  and  the  other  General  Orders  made  in  bankniptcy  are  printed 
at  length  at  the  end  of  Mr.  Cooke's  second  volume. 
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JONES   V.  LORD    SEFTON. 

[1798,  August  11.] 

TxsTATOR  save  all  the  residue  of  his  personal  estate  to  his  wife,  ^xcept  such 
parts  as  should  be  in  and  about  his  house ;  which  parts  he  gave  to  his  son ;  and 
directed  the  household  furniture  to  go  as  heir-looms ;  and  gave  all  arrears  of 
rent,  which  should  be  due  to  him  at  his  death,  to  his  son :  a  bond  to  secure  an 
old  arrear  of  rent,  and  cash,  both  found  in  an  iron  chest,  in  which  the  steward 
kept  the  cosh  arising  from  the  rents,  belong  to  the  residuary  legatee,  (a) 

The  late  Lord  Sefton  by  his  will  gave  to  Lady  Sefton  all  the 
residue  of  his  personal  estate  and  effects  of  what  nature  and  kind 
soever  except  such  parts  as  should  be  in  and  about  his  house  at 
;  which  parts  he  gave  to  his  son  :  and  he  directed  the  house- 
hold furniture  to  go  as  heir-looms.  The  testator  also  gave  all  arrears 
of  rent,  which  should  be  due  to  him  from  his  Lancashire  estate  at 
his  death,  to  his  son. 

The  bill  was  filed  by  annuitants  and  legatees  under  the  will ;  and 
by  the  decree  an  inquiry  was  directed,  what  part  of  the  personal 
estate  and  effects  of  the  testator  were  in  and  about  his  house  at  his 
death,  and  the  nature  thereof. 

By  the  Report  it  appeared,  that  in  an  iron  chest,  in  which  the 
steward  kept  the  cash  arising  from  rents  and  profits,  were  found  a 
bond  to  the  late  Lord  Sefton,  dated  the  13th  of  November,  1784, 
to  secure  to  him  the  sum  of  2151.  lOs.  arrears  of  rent,  and  in  cash 
the  sum  of  373/.  2s.  9d. 

The  cause  coming  on  for  farther  directions,  the  question  was, 
whether  the  bond  and  cash  found  in  the  iron  chest  passed  to  Lady 
Sefton  under  the  residuary  disposition,  or  to  Lord  Sefton  under  the 
exception  and  the  disposition  of  the  arrears  of  rent. 

Attorney  General  [Sir  John  Scott],  for  the  Defendant  Lord  Sefton. 
With  regard  to  the  bond,  it  is  given  to  Lord  Sefton  as  arrear  of  rent : 
that  arrear  being  secured  by  it.  As  to  the  money,  that  having  arisen 
from  rents  received  is  part  of  the  personal  estate  not  given  to  Lady 
Sefton  under  the  general  residuary  clause. 

Solicitor  General  [Sir  Johii  Mitford],  and  Mr.  Short,  for  Lady 
Sefton.  With  regard  to  the  bond,  there  can  be  no  question.  It 
cannot  be  considered  as  passing  under  the  exception  of  things  in 
and  about  the  house.  There  are  several  cases  showing,  that  a  bond 
cannot  have  that  locality:  Moore  v.  Moore,  1  Bro.  C.  C.  127. 
Neither  can  the  bond  pass  under  the  words  "  arrears  of  rent."  The 
consideration  of  the  bond  was  undoubtedly,  that  the  sum,  for  which 
it  was  given,  had  been  arrear  of  rent  due :  but  it  was  con- 
verted into  a  debt.  *No  distress  or  other  remedy  could  [*167] 
have  been  taken  for  that  money  as  arrear  of  rent.  It 
could  not  be  in  tlie  intention  of  the  testator  as  arrear  of  rent,  that 

(a)  As  to  what  property  legatees  are  entitled  under  particular  modes  of  descrip- 
tion of  the  property.    See,  ante,  note  (a)  to  Shmi  v.  Bute,  3  V.  212. 
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he  meant  to  give  to  his  son  in  the  current  account  of  the  steward. 
That  arrear  was  converted  into  a  debt  ever  since  1784. 

The  cash  cannot  go  to  Lord  Sefton.  It  is  no  part  of  the  personal 
estate  in  or  about  the  mansion-house,  except  as  the  person  of  the 
steward  happened  to  be  there.  He  received  the  rents  ;  and  made 
payments ;  and  he  kept  the  cash  in  that  chest. 

Lord  Chancellor  [Loughborough].  There  is  no  annexation. 
The  iron  chest  belongs  to  Lord  Sefton  as  an  heir-loom.  The  con- 
tents of  it  are  personal  estate. 

Direct  the  bond  and  the  cash  to  be  paid  to  Lady  Sefton  (1). 

See,  anU,  the  note  to  StuaH  v.  Lord  BuU,  3  V.  212. 


[•168]  MICHAELMAS     TERM, 

[39  Geo.  III.  1798.] 


BOWES,  Ex  parte. 
[1798,  Nov  12.] 

The  owner  of  a  share  in  a  ship  is  not  in  that  character  subject  to  the  bankrupt 
laws. 

Q.  Whether  lying  two  months  in  prison  charged  in  actions  for  debts  and  being 
surrendered  in  £scharge  of  bail  can  constitute  an  act  of  bankruptcy ;  the  origi- 
nal commitment  being  under  a  criminal  sentence ;  during  which  the  party  was 
so  charged,  [p.  168.] 

Commission  of  bankruptcy  superseded  on  the  grounds,  that  the  act  of  bankruptcy 
was  near  eleven  years  before,  and  perfectly  notorious :  and  that  it  was  founded 
upon  the  debt  of  a  creditor,  who  must  of  necessity  gain  the  whole  direction ; 
and  the  debt  being  a  matter  of  account,  disputed  by  the  bankrupt  in  an  action, 
in  which  he  swore  to  a  debt  to  him,  and  by  filing  a  bill  in  equity,  [p.  168.] 

The  petition  was  presented  by  Andrew  Robinson  Bowes,  against 
whom  a  commission  of  bankruptcy  issued  on  the  3d  of  August,  1798, 
praying,  that  the  commission  may  be  superseded  at  the  expense  of 
Francis  Peacock,  the  petitioning  creditor ;  or  that  the  proceedings 
may  be  suspended  until  the  trial  of  an  action  brought  by  the  bank- 
rupt in  order  to  try  the  validity  of  the  commission. 

The  petitioner  was  declared  a  bankrupt  by  the  Commissioners  at 
Guildhall  upon  the  following  evidence. 

As  to  the  act  of  bankruptcy. — ^The  petitioner  was  on  the  16th  of 
June  1787  committed  to  the  King's  Bench  prison  by  order  of  the 
Court  of  King's  Bench ;  and  since  that  time  he  has  been  and  now  is 
charged  with  several  actions.     On  the  26th  of  November  1787,  he 

(1)  Porta-  V.  Toumwfy  antCj  vol.  iiL  311 ;  J^esbttt  v.  Murray ^  poH,  vol.  v.  149. 
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was  surrendered  in  discharge  of  his  bail  at  the  suit  of  Robert  Crun- 
dall ;  at  whose  suit  he  has  ever  since  been  detained. 

As  to  the  trading. — ^T.  Willoughby  deposed,  that  it  appeared  by  a 
certificate  of  registry  at  Newcastle-upon-Tyne,  dated  the  7th  of 
November,  1786,  and  transmitted  to  the  Custom-house,  London, 
that  the  petitioner  was  part  owner  of  a  ship,  called  the  Aurora  of 
Newcastle ;  and  no  alteration  in  the  property  of  the  said  vessel  ap- 
pears to  have  taken  place  as  to  the  said  share  until  the  16th  of 
April  1794. 

Samuel  Marshall  deposed,  that  by  the  direction  of  the  petitioner 
the  deponent  sold  an  eighth  part  of  the  Aurora,  as  the  petitioner's 
share  of  the  said  ship,  in  October,  1792,  for  50/. 

*  It  was  proved  by  a  clerk  of  the  Cockett-office,  that  the  [*  169] 
Aurora  in  1787  brought  coals  from  different  collieries  to 
London.  It  was  also  proved  by  a  coal-factor  of  London,  that  at 
different  times  from  April  1787  to  September  1790,  Robert  Millner, 
as  ship's  husband  of  the  Aurora,  consigned  various  quantities  of  coals 
from  different  collieries  to  a  coal-factor  in  London. 

Robert  Edington  deposed,  that  the  petitioner  was  sole  owner  of 
one  colliery,  and  was  concerned  in  four  other  collieries,  called  the 
Grand  Alliance,  but  had  no  interest  in  the  collieries  with  the  pro- 
duce of  which  the  Aurora  was  freighted  ;  that  from  the  year  1787  to 
1792  he  was  a  part-owner  of  the  Aurora ;  and  that  the  said  bankrupt 
freighted  the  said  ship  with  coals  of  other  persons,  and  endeavored 
to  get  his  living  thereby;  that  the  said  ship  Aurora  had  been 
frei^ted  home  from  the  Baltic  with  goods  of  various  descriptions 
on  account  of  the  said  bankrupt  and  the  other  proprietors  of  the 
ship. 

The  affidavit  of  Mary  Millner  widow  and  administratrix  of  Robert 
Millner  stated,  that  the  bankrupt  was  an  original  owner  of  one  six- 
teenth part  of  the  ship  Aurora  from  1777  or  1778  till  the  latter  end 
of  1792 :  that  during  that  period  she  traded,  and  was  freighted  on 
several  voyages  in  the  coal  trade,  to  the  Baltic,  and  elsewhere,  on 
account  of  aQ  the  owners ;  stating  particularly  several  voyages  from 
the  books  of  the  ship;  and  that  in  1779  she  went  into  the  transport 
service,  and  was  employed  by  Government  for  some  years. 

A  letter  from  Millner  to  the  petitioner,  dated  the  2d  of  December 
1785,  stated  an  account  of  the  profits  of  the  ship  Aurora ;  and  struck 
the  balance  due  to  the  petitioner  for  his  share ;  which  was  paid  by  a 
draft  of  that  date. 

As  to  the  petitioning  creditor's  debts, — ^Francis  Peacock  deposed, 
that  the  bankrupt  was  before  the  date  and  suing  forth  of  the  com- 
mission and  still  is  indebted  to  the  deponent  in  the  sum  of  8200Z. 
on  the  balance  of  accounts  for  money  lent  and  advanced,  laid  out 
and  expended,  and  for  work  and  labor,  care  and  diligence,  in  the 
concerns  of  the  bankrupt. 

*  The  affidavit  of  a  clerk  to  Peacock  stated,  that  Peacock     [*  1 70] 
was  retained  as  agent  to  the  bankrupt  in  1785 ;  that  the 
bankrupt  drew  upon  Peacock  for  considerable  sums ;  which  were 
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paid  out  of  Peacock's  private  effects ;  and  that  the  deponent  frequently 
freighted  ships  Avith  coals  by  the  bankrupt's  direction  and  on  his  ac- 
count. 

The  petitioner  alleging,  tiiat  Peacock  was  indebted  to  him,  brought 
an  action,  in  which  he  swore  to  a  debt  due  to  him ;  and  in  Hilary 
Term  1798  he  filed  a  bill  for  an  account;  to  which  the  Defendant 
put  in  an  answer  in  April. 

Afiidavits  were  offered  in  support  of  the  petition :  but  the  Lord. 
Chancellor  desired,  that  it  should  be  taken  up  upon  the  evidence 
hcfote  the  commissioners ;  and  directed  the  Council  to  confine  them- 
selves to  that. 

Attorney  General  [Sir  John  Scott]^  Solicitor  General  [Sir  John 
Mitford,]  and  Mr.  Hart,  for  the  Petition.  This  commission  caimot 
be  supported,  either  as  to  the  act  of  bankruptcy,  the  trading,  or  the 
petitioning  creditor's  debt. 

As  to  the  act  of  bankruptcy  ;  the  lying  in  prison  must  be  upon  an 
arrest  for  debt,  both  according  to  the  letter  and  spirit  of  the  act  (1). 
But  if  an  act  of  bankruptcy  can  be  sustained  upon  this  imprison- 
ment, it  must  be  contended,  that  the  act  of  bankruptcy  was  com- 
mitted in  1787  ;  and  it  will  by  the  effect  of  the  relation  over-reach 
all  the  transactions  of  the  petitioner  with  his  creditors  and  others 
since  that  period. 

As  to  the  trading ;  it  is  impossible,  that  as  owner  of  a  share  in  a 
ship  a  man  can  be  subject  to  the  bankrupt  laws :  otherwise  there 
could  have  been  no  opposition  to  the  commission  in  Thompson's 
Case  (2).  This  evidence  amounts  to  nothing  more  than  that  the 
ship  was  freighted  on  account  of  the  owners ;  and  that  through  the 
medium  of  the  ship  goods  were  sometimes  consigned  to  the  peti- 
tioner. They  might  have  been  consigned  to  him  as  trustee.  The 
expression  is,  that  he  freighted  the  said  ship  with  coals  of  other  per- 
sons ;  and  endeavored  to  get  his  living  thereby.  All  men- 
[*  171]  tion  *  of  trading,  namely,  buying  and  selUng  with  a  view  to 
profit,  is  carefully  avoided. 

The  debt,  upon  which  this  commission  has  issued,  is  founded 
upon  a  long  account  between  principal  and  agent ;  the  result  of 
many  transactions ;  which  are  now  the  subject  of  a  bill  in  this  Court 
for  an  account  filed  by  the  petitioner ;  who  in  an  action  brought 
by  him  has  sworn  to  a  large  debt  due  to  him  from  this  petitioning 
creditor. 

Lord  Chancellor  [Loughborough].  As  a  ship-owner  merely 
a  man  can  never  be  subject  to  the  Bankrupt  Laws  (3).  Persons  of 
the  highest  rank  in  the  country  have  shares  in  East  India  ships.     If 

(1)  21  Jam.  I.  c.  19,  s.  2. 

(2)  The  bankruptcy,  after  being  very  obstinately  dlBputed  by  the  bankrupt,  was 
finally  established.    See  Chambers  v.  Thompson,  4  Bro.  C.  C.  434. 

(3)  In  Doddington  v.  HaUdi,  1  Ves.  496,  Lord  Hardwicke  considered  part- 
owners  of  a  ship  as  partners  in  a  trade  by  letting  the  ship  to  freiglit ;  but  that 
case  has  been  over-ruled  on  great  consideration:  Ex  parte  Young,  2  Ves.  &,  Bea. 
242.    See  the  note,  post,  vol.  x.  105. 
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this  is  to  prevail,  half  the  House  of  Lords,  including  the  Bishops, 
would  be  liable.  A  part-owner  of  a  ship  cannot  keep  the  ship  idle ; 
and  when  the  dividend  is  made  of  the  freight,  he  must  have  his 
share.  Thompson's  Case  was  employing  the  ship  in  carrying  his 
own  goods ;  which  goods  he  bought  and  sold ;  and  the  point,  he 
made,  was,  that  he  employed  the  ship  in  bringing  home  his  own 
property.  Upon  this  evidence  also,  if  there  was  a  single  kit  of  stur- 
geon directed  to  Mr.  Bowes,  that  would  be  within  tlic  affidavit. 

I  wish  \o  point  out  another  consideration,  with  regard  to  the  act 
of  bankruptcy.  The  statute  says,  that  if  a  person  being  arrested 
for  debt  shall  after  this  arrest  lie  in  prison  two  months  or  more  upon 
that  or  any  other  arrest  or  detention  in  prison  for  debt,  he  shall  be 
adjudged  a  bankrupt  from  the  time  of  the  first  arrest.  By  the  evi- 
dence the  petitioner  was  not  arrested  for  debt ;  but  was  committed 
upon  a  criminal  sentence  in  execution ;  and  during  the  course  of 
that  commitment  he  was  charged  with  debts.  The  particular  charge 
is,  that  in  the  month  of  November  after  his  commitment  he  was  sur- 
rendered in  discharge  of  his  bail  in  an  action.  The  ground  of  an 
act  of  bankruptcy  by  lying  two  months  in  prison  evidently  is,  that  if 
a  man  has  not  credit  enough  to  procure  bail,  and  deliver  himself 
from  that  arrest,  that  is  a  good  ground  to  hold,  that  he  is  totally  in- 
solvent, and  therefore  an  object  of  the  Bankrupt  Laws.  But  upon 
a  commitment  under  q  criminal  sentence  he  cannot  get  out.  It  is 
perfectly  new  to  found  a  commission  upon  a  lying  in  prison  upon  a 
commitment  for  a  crime,  and  for  a  period  far  beyond  the  two 
months  (1). 

*  Mr.  Mansfield  and  Mr.  Cox,  in  support  of  the  Com-  [*  172] 
mission.  The  result  of  the  evidence  is,  that  the  petitioner 
and  the  other  part  owners  of  this  ship  bought  coals  from  the  fitters, 
and  sent  them  to  London  and  other  ports ;  selling  the  coals  again 
and  making  a  profit  thereof.  His  having  any  other  character  will 
not  exempt  him.  His  carrying  on  that  trade  to  any  extent  will  be 
sufiicient.  Persons  have  at  law  been  found  bankrupts  without  prov- 
ing more  than  one  instance  of  trading :  one  or  two  instances  have 
been  thought  sufficient ;  if  it  is  clear  irom  that,  the  party  was  in  a 
course  of  trade :  Patman  v.  Vaughan,  1  Term  Rep.  B.  R.  572. 
The  words  "  sought  and  endeavored  "  occur  in  all  the  cases  at  law. 
There  is  no  appeal  from  the  decision  of  the  commissioners  against 
the  commission  :  whereas  the  bankrupt  has  an  opportunity  of  trying 
the  question.  If  there  is  any  doubt  as  to  the  period  of  the  act  of 
bankruptcy,  it  is  proper  for  the  decision  of  a  juiy.  The  commis- 
sioners could  not  take  into  consideration  the  efiect  of  the  relation 
in  overturning  other  transactions.  As  to  the  doubt  now  suggested 
by  your  Lordship,  whenever  a  man  is  charged  in  execution,  he  is 
within  the  meaning  of  the  Bankrupt  Laws  arrested  for  debt ;  and 
from  that  moment  his  lying  in  prison  two  months  will  make  him  a 
bankrupt.     Any  mode  of  imprisoning  for  debt,  whether  by  a  bailiflf 

(1)  See  the  note,  post,  173. 
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or  by  charging  the  Defendant  when  in  custody,  is  equally  an  arrest 
for  debt  in  judgment  of  law.  Suppose  a  bail-bond  was  given,  and 
the  Defendant  was  afterwards  surrendered  in  discharge  of  his  bail ; 
though  no  actual  arrest  took  place,  that  is  an  arrest  in  judgment  of 
law.  So,  if  he  is  charged  in  execution  by  another  creditor,  if  his 
person  is  in  any  way  secured  in  gaol,  he  is  in  the  sense  of  the  law 
arrested.  The  petitioner  has  long  ceased  to  be  in  prison  under  his 
sentence  :  but  he  is  still  in  prison  for  these  debts  ;  and  as  he  cannot 
get  out  without  paying  them,  his  confinement  for  another  cause 
would  make  no  difference.  Suppose,  he  had  lain  five  or  six  years 
in  prison  for  debts,  that  turned  out  to  be  imaginary,  and  at  the  end 
of  that  time  a  detainer  was  lodged  against  him  for  a  real  debt,  upon 
which  he  lay  two  months  in  prison  :  it  is  not  clear,  that  the  act  of 
bankruptcy  could  have  its  origin  from  the  original  commitment. 

Attorney  General  [Sir  John  Scott]^  in  reply.  The  foundation  of 
such  a  commission,  taken  out  in  1798  upon  an  act  of  bankruptcy 
committed  in  1787,  ought  to  be  most  narrowly  inspected.  The  pe- 
titioning creditor's  debt,  if  it  exists  at  all,  must  be  taken 
[*  173]  upon  the  proceedings  ^  to  have  existed  at  that  time.  It  is 
a  debt  due  from  a  principal  to  an  agent ;  the  items  of 
which  the  agent  has  not  stated,  and  the  principal  does  not  know  : 
but  he  appears  to  have  been  very  anxious  to  know  tlie  circumstances  ; 
and  it  is  not  through  his  fault  that  it  is  in  the  dark. 

As  to  the  trading,  certainly  a  ship-owner  like  a  victualler  may  so 
deal  with  the  property  as  that  a  single  act  may  make  him  a  trader, 
provided  it  appears,  that  he  was  doing  that  act  with  a  view  to  do  it 
over  and  over  again,  as  long  as  he  could  find  any  one  to  trade  with 
him  (I).  It  is  said,  the  petitioner  bought  coals  from  the  fitters,  and 
sold  them,  sending  them  by  this  ship  to  market.  That  is  all  mistake ; 
and  shows  the  danger  of  founding  a  commission  upon  such  stale 
transactions.  The  course  of  the  trade  is,  that  the  coal^wner  usually 
employs  the  fitter ;  who  hands  the  coals  over  to  the  person,  who 
buys  or  freights  them  from  the  coal-owner.  He  stands  in  this  situa- 
tion :  if  A.  purchases  the  coals,  he  is  answerable  for  the  price  to  the 
coal-owner :  if  B.  has  freighted  the  coals,  as  that  is  earried  on 
through  the  medium  of  the  fitter,  he  becomes  answerable,  that  the 
freighter  shall  satisfy  the  coal-owner.  He  deals  with  the  freighter, 
and  hands  over  what  he  receives  from  the  freighter  to  the  coal-owner. 
It  happens,  that  one  of  the  owners  has  a  share  in  the  ship.  One  of 
the  freighters  being  in  the  partnership,  it  is  obvious,  that  individual, 
who  is  one  of  the  partners,  should  account  for  the  freight ;  though 
the  fitter  would,  if  it  had  been  the  case  of  a  stranger. 

The  reason,  the  lying  two  months  in  prison  upon  an  arrest  for 
debt  is  an  act  of  bankruptcy,  is,  that  you  can  presume  from  that  cir- 
cumstance, that  he  is  insolvent.  The  words  of  the  Act  are  very 
particular.  The  petitioner  has  a  right  to  the  construction  of  the 
Court  upon  it,  and  to  desire  to  be  delivered  from  this  process  in  the 

(1)  Poslj  vol  vi.  3. 
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first  instance.  The  arrest  is  the  first  thing  to  constitute  the  aclv 
The  arrest  for  debt  affords  the  presumption.  There  is  no  presump- 
tion of  insolvency,  if  nothing  but  the  pardon  of  the  Crown  can 
deliver  the  party.  'He  must  lie  in  prison,  whether  in  debt,  or 
not  (1). 

Then  shall  this  petitioner,  who  is  neither  proved  a  trader,  nor  sat- 
isfactorily proved  to  owe  the  debt,  and  who  upon  this  construction 
of  the  Act  is  proved  not  to  have  committed   an  act  of 
*  bankruptcy,  be  laid  under  the  necessity  of  proving  these     [  *174] 
facts  in  a  Court  of  Law  ? 

Lord  Chancellor  [Loughborough].  The  same  idea,  that  at 
first  struck  the  Counsel  on  both  sides,  that  this  was  a  conmiission 
collusively  taken  out,  also  made  a  strong  impression  on  my  mind, 
when  I  first  heard  of  this  commission.  Not  a  great  while  before  we 
parted  previously  to  the  vacation  the  commission  had  occurred 
against  Mr.  May.  It  was  carried  on  to  a  very  considerable  extent ; 
and  was  evidently  not  to  be  supported,  upon  that  ground,  that  it  was 
a  collusive  commission.  It  made  the  more  impression  therefore 
upon  my  mind  to  find  the  name  of  Mr.  Bowes  occurring  with  a  com- 
mission of  bankruptcy.  It  was  first  pointed  out  to  me  by  a  very 
respectable  Judge  ^  who  had  seen  it  in  the  newspapers ;  and  the  im- 
pression upon  his  mind  was,  tiiat  the  commission  was  of  the  same 
sort  I  thought  it  necessary  for  the  credit  of  the  Court  to  make  a 
very  strict  inquiry  upon  my  own  motion.  The  impression  remained 
very  strongly  on  my  mind  notwithstanding  the  appearance  of  opposi- 
tion to  the  commission.  An  application  was  made  before  the  com- 
missioners on  the  part  of  Mr.  Bowes  to  oppose  the  issuing  of  the 
commission.  That  did  not  satisfy  me.  It  might  have  been  a  de- 
gree of  management  in  appearing  to  oppose  for  the  purpose  of  car- 
rying on  the  design.  But  I  am  now  perfectly  satisfied,  that  my  im- 
agination was  in  this  case  groundless  ;  though  there  was  much  prob- 
ability of  it. 

I  am  extremely  well  satisfied,  that  the  commissioners,  who,  I 
thought,  had  by  that  contrivance  been  imposed  upon,  though  I 
think  they  were  mistaken,  were  not  wanting  in  every  degree  of  at- 
tention and  diligence.  I  did  impute  to  them  some  degree  of 
negligence  in  not  looking  strictly  into  the  circumstances.  As  to  the 
debt,  arising  upon  a  balance  of  accounts,  they  proceeded  first  upon 
the  common  affidavit.  Then  they  examined  Peacock  particularly  to 
it.  It  struck  me,  they  had  not  inquired,  at  what  time  any  given  sum 
was  due.  They  had  repeated  sittings.  The  principal  object  of  their 
deliberations  was  the  trading.  They  were  not  satisfied  with  the  first 
evidence.  Better  evidence,  they  were  told,  might  be  produced :  and 
all,  that  has  been  now  produced,  was  brought  out  bit  by  bit.  At  last 
they  were  persuaded,  that  there  was  a  sufficient  trading.     I  have 

(1)  A  commitment  therefore,  from  which  the  prisoner  can  relieve  himself,  for 
instance  by  Commissioners  of  Bankruptcy  for  refusing  to  answer,  will  not  prevent 
this  act  of  bankruptcy :  Tht  King  v.  Page,  7  Pri.  616.  By  the  general  Bankrupt 
Act,  6  Geo.  IV.  c.  19,  s.  5,  the  time  is  reduced  to  2]  days. 
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therefore  great  satisfaction  in  doing  justice  to  their  conduct. 
They  were  misled ;  but  by  a  species  of  evidence  extremely 
likely  to  have  imposed  upon  them.  They  had  no  opportunity 
to  canvass  it  on  both  sides;  and  the  evidence  miglit  lead  them 
to  conclude,  that  there  was  something  of  personal  trading;  be- 
cause by  the  means  of  the  person,  whom  here  we  should  call 
the  husband,  the  ship  had  been  engaged  in  a  course  of  trade.  It  is 
clear,  the  petitioner  stood  in  no  other  relation  to  the  ship  than  as 
part-owner ;  perfectly  unknowing  by  any  intervention  of  his  own, 
how  the  ship  was  used  ;  but  taking  it  for  granted,  that  the  husband 
would  not  let  her  lie  idle ;  and  taking  his  dividend  of  the  freight. 
He  had  the  same  interest  in  one  or  two  other  ships.  It  is  not  neces- 
sary to  spend  many  words  in  showing,  that  does  not  make  a  man 
subject  to  the  Bankrupt  Laws.  A  person  taking  a  share  in  a  ship 
does  not  appear  to  the  world  as  a  trader.  He  has  more  or  less  inter- 
est for  his  money ;  generally  very  little.  There  is  no  dealing  with 
any  one.  He  buys  nothing :  he  sells  notliing.  If  a  doubt  is  enter- 
tained upon  it,  it  is  very  necessary,  that  it  should  be  dissipated ;  for 
there  are  a  thousand  people,  who  have  no  idea  they  are  liable  to  the 
Bankrupt  Laws  by  having  such  an  interest. 

But  I  am  perfectly  satisfied,  that,  though  this  is  an  adverse  com- 
mission, and  not  liable  to  the  imputation  of  being  a  practice  upon 
the  Great  Seal  for  the  purpose  of  foUusion,  it  is  highly  my  duty  to 
supersede  this  commission.  The  circumstances  are  these.  The 
petitioning  creditor  by  his  own  statement  is  a  person,  whose  debt 
accrued  in  a  course  of  agency  with  the  bankrupt  in  long  money 
transactions :  but  it  was  an  agency  of  such  a  nature,  that  there  ought 
to  have  been  a  clear  and  distinct  account  between  him  and  his  prin- 
cipal. The  principal  has  brought  an  action,  and  has  made  an  affida- 
vit of  a  debt  due  to  him.  He  has  also  filed  a  bill  for  an  account ; 
there  being  no  dear  account  between  them.  An  answer  was  put  in ; 
and  then  this  person,  who,  if  he  is  a  creditor,  is  constituted  creditor 
by  that  course  of  dealing,  takes  out  the  commission.  If  it  is  to  be 
supported,  it  must  be  upon  an  act  of  bankruptcy  committed  in  1787  ; 
an  act  of  bankruptcy  of  perfect  notoriety  ;  for  it  is  supposed  to 
be  lying  two  months  in  prison  upon  the  imprisonment  of  Mr. 
Bowes  in  1787  ;  the  consequence  of  that  being,  that  all  transactions 
of  the  bankrupt  are  invalid  since  1787  ;  and  this  creditor  must  have 
been,  and  he  states  himself  to  have  been  a  creditor  antecedently  to 
that  period.  Therefore  it  is  not  upon  the  face  of  it  a  case,  in  which 
the  general  relief  of  creditors  is  the  object  of  the  commis- 
[  *176]  sion,  but  a  particular  *  question  between  Peacock  and 
Bowes,  which  instead  of  being  to  be  determined  upon  the 
result  of  an  account  in  this  Court,  or  in  an  action,  if  the  discovery 
obtained  by  Mr.  Bowes's  bill  has  given  a  foundation  for  that,  is  to 
be  decided  in  a  bankruptcy,  of  which  obviously  Peacock  must  be 
able  to  give  himself  the  whole  management.  But  there  is  great  mis- 
chief in  the  relation,  the  law  is  obliged  to  give ;  and  when  that  is 
pushed  to  a  vast  extent,  it  becomes  this  Court  to  take  care,  that  in  a 
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case,  which,it  is  plain  and  obvious,  must  be  of  vast  confusion  and 
intricacy  in  all  subsequent  transactions  for  the  period  of  eleven  years, 
the  Bankrupt  Laws  shall  not,  instead  of  being  remedial  and  benefi- 
cial, be  perverted  to  purposes  of  vexation  and  mischief  to  the  pub- 
lic ;  and  the  Court  has  a  right  to  say  that  to  a  creditor,  who  might, 
if  he  could  proceed  upon  the  Bankrupt  Laws,  have  taken  that  step 
ten  years  and  a  half  ago.  According  to  the  principles,  upon  which 
the  Court  acts  in  bankruptcy,  I  am  perfectly  justified  in  stating  this 
to  be  an  dbuse  of  the  Bankrupt  Laws. 

I  have  very  considerable  doubt  also,  whether  upon  the  construction 
of  the  Bankrupt  Laws  it  is  not  of  essential  necessity,  that  the  lying  two 
months  in  prison  should  be  upon  a  case  of  imprisonment  founded  in 
debt  and  nothing  else  ;  for  it  is  obvious,  the  reason,  that  induced  the 
legislature  to  constitute  that  specific  act  of  bankruptcy,  was  the  pre- 
sumption of  insolvency ;  that  the  affairs  of  the  man  were  in  such 
confusion,  that  the  best  method  of  settling  them  would  be  that  sum- 
mary proceeding.  But  it  appears  to  me,  the  legislature  meant  it  to 
be  a  case  of  imprisonment  for  debt ;  and  the  legislature  could  not,  I 
think,  have  expressed  itself  more  clearly.  It  is  very  clear,  as 
stated  by  the  Attorney  General,  that  if  a  debtor  is  committed  upon 
a  criminal  proceeding,  and  afterwards  discharges  the  debt,  he  is  still 
liable  to  the  imprisonment  upon  the  criminal  process ;  and  therefore 
the  presumption  fails.  But  without  regard  to  that  point,  I  desire  to 
be  understood,  that  my  ground  in  superseding  this  commission  is 
the  vast  length  of  time  ;  the  act  of  bankruptcy  being  of  perfect  no- 
toriety ;  the  commission  being  founded  upon  the  debt  of  a  creditor, 
who  must  of  necessity  gain  the  whole  direction  of  the  commission 
and  upon  an  act  of  bankruptcy,  which  subsisted  near  eleven  years 
ago  ;  and  after  a  suit  instituted  in  this  Court  for  an  account  against 
the  petitioning  creditor  by  the  bankrupt,  and  a  debt  proved  by  the 
bankrupt  as  much  as  the  debt  against  him  by  the  petition- 
ing creditor.  *The  commission  therefore  is  evidently  not  [*  177] 
taken  out  for  the  benefit  of  the  creditors  in  general,  but  as 
a  proceeding  in  the  dispute  between  these  two  persons. 

Supersede  the  commission  at  the  expense  of  the  petitioning 
creditor. 

A  singular  circumstance  occurred  in  this  bankruptcy.  The  affi- 
davit upon  striking  the  docket  was  produced  in  the  first  instance 
before  the  commissioners :  but  Peacock  was  examined ;  and  in  the 
deposition  he  has  made  to  the  debt  it  has  happened,  that  by  the  ef- 
fect of  blotting  and  interlining,  there  is  no  deposition,  upon  which 
there  could  be  a  charge ;  for  they  have  taken  down  an  odd  sum ; 
and  upon  some  recollection,  I  suppose,  it  was  not  thought  the  exact 
sum ;  and  it  is  struck  out,  and  another  sum  interlined  ;  and  in  the 
interlining  they  have  left  out  the  word  ^'Pounds,*'  I  dare  say, 
it  was  by  accident:  but  no  proceeding  could  have  been  taken 
upon  it. 

I  hope,  the  business  upon  commissions  of  bankruptcy  will  not  in 
any  part  of  it  be  done  in  a  hurry.     Particularly  the  finding  the  party 
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a  bankrupt  requires  great  caution.  The  commissioners  should  in 
all  cases  inquire  with  more  strictness,  than  has  been  usual,  into 
the  debt  of  the  petitioning  creditor ;  for  it  is  the  foundation  of 
the  whole  (1).  *    

1.  Th£  decision  made  in  the  principal  case  was  distinctly  approved  by  Lord 
Eldon  in  Ex  pcaie  Bourne,  2  Glyn  &,  Jameson,  142. 

2.  In  order  to  ground  a  commission  of  bankruptcy  upon  the  fact  that  the  bank- 
rupt has  been  lying  in  prison  for  debt,  it  is  not  necessary  that  his  original  com- 
mittal should  have  been  for  debt:  by  the  5th  section  of  the  statute  6  Geo.  IV.  c. 
16,  a  detention  in  prison,  for  debt,  for  twenty-one  days  after  the  prisoner  might 
liave  lefl  it  and  terminated  his  confinement  under  the  original  commitment,  is 
sufficient :  and  see  3^  King  v.  Page,  7  Price,  616. 

3.  It  is  no  objection  to  a  commission  that  it  was  issued  to  prevent  either  an 
extent  or  an  execution.  WydoxmCs  cast,  14  Ves.  89;  Er  pwrU  Arrowimiik,  lA^ 
Ves.  209;  JSx  pcarU  Gardner,  1  Ves.  &  Bea.  48;  Ex  narU  Bmmar,  1  Mad.  251. 
And  the  6th  section  of  the  statute  6  Geo.  IV.  c.  16,  ir  it  does  not  dispose  of  all 
questions  as  to  concerted  commissions,  at  least  enables  an  insolvent,  by  his  own 
act  and  declaration,  to  remove  all  obstacles  to  a  commission. 
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[Roij.8.— 1798,  Nov.  12.] 

Testatrix  gave  nine  le^cies  of  1000/.  each,  part  of  14,500/.  South  Sea  Annui- 
ties ;  and  as  to  the  residue  of  the  said  Hind  and  all  other  her  personal  estate, 
including  such  of  the  said  legacies  as  shoiUd  lapse  by  death  before  they  shoidd 
be  transferable,  upon  trust  to  convert  into  money  such  part  of  her  residuary 
personal  estate  as  shall  not  consist  of  South  Sea  Annuities,  and  invest  such 
money  with  any  money  belonging  to  her  at  her  decease  in  said  fund  of  Soutli 
Sea  Annuities  and  from  time  to  time  invest  the  dividends,  &c.  of  all  such 
South  Sea  Annuities  as  shall  constitute  her  residuary  personal  estate  in  the 
same  fund  till  the  youngest  of  the  said  legatees  shall,  or  would,  if  living,  have 
attained  twenty-one;  and  then  to  transfer  the  whole  of  such  South  Sea  Annui- 
ties to  said  nine  legatees  equally;  with  such  survivorship  as  their  original 
shares :  the  nine  legacies  of  10002.  each  only  axe  specific ;  the  remainder  of  the 
South  Sea  Annuities  is  part  of  the  general  personal  estate,  (a) 

By  a  settlement  previous  to  the  marriage  of  Jeremiah  and  Philip- 
pa  Bright,  dated  the  27th  of  October  1792,  an  absolute  power 
was  given  to  Philippa  Bright  of  disposing  by  her  will  of  the  sum  of 
14,500/.  New  South-Sea  Annuities;   which  were   transferred   to 

trustees  previously  to  and  in  contemplation  of  the  marriage. 
[*  178]         *  Philippa  Bright,  having  survived  her  husband,  by  her 

will  dated  the  3d  of  November  1794,  reciting  the  settle- 
ment, in  pursuance  and  by  virtue  of  the  power  given  to  her  by  the 
said  indenture,  and  all  other  powers,  &c.  directed  and  appointed, 

(1)  Gen.  Ord.  26th  November,  1798:  printed  2  Cooke's  Bank.  Law,  edition  by 
Mr.  Roots,  289.  Dispensed  with  by  the  Lord  Chancellor  on  circumstances, 
namely,  illness :  Post,  Ex  parte  Edwards,  vol.  viii.  318. 

(a)  See,  ante,  note  (a)  to  Coleman  v.  Coleman,  2  V.  6^ ;  and  as  to  the  difference 
between  specific  and  general  legacies,  see  post,  p.  748,  note  (o)  Kirby  v.  Potter. 
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that  the  trustees  of  the  14,5002.  New  South-sea  Annuities  should 
as  soon  as  conveniently  might  after  her  decease  transfer  the  same  to 
her  executors ;  and  that  they  should  stand  possessed  thereof  upon 
the  following  trusts :  namely,  uik>n  trust  forthwith  to  transfer  the 
sum  of  10002.  New  South-sea  Annuities  part  thereof  to  her  grand- 
son John  Richardson;  1000/.  like  Annuities  other  part  thereof  to 
her  grandson  William  Richardson ;  10002.  like  Annuities  other  part 
of  the  said  sum  of  14,5002.  South-sea  Annuities  to  each  of  her 
grandsons  Francis  Richardson  and  Warwick  Calmady  Richardson, 
Uiat  should  attain  the  age  of  twenty-one  years ;  and  the  like  sum  of 
10002.  New  South-sea  Annuities  other  part  of  said  14,5002.  New 
South-sea  Annuities  to  each  of  her  grand-daughters  Cecilia  Rich- 
ardson, Philippa  Richardson,  Honor  Calmady  Richardson,  Grace 
Calmady  Richardson,  and  Amelia  Augusta  Richardson,  that  should 
attain  the  age  of  twenty-one  years  or  be  married,  which  should  first 
happen. 

The  testatrix  directed,  that  the  dividends  or  interest  of  the  res- 
pective l^acies  or  portions  of  her  said  two  minor  grandsons  Fran- 
cis Richardson  and  Warwick  Calmady  Richardson  and  of  all  her 
said  grand-daughters  should  from  time  to  time  be  invested  in  the 
like  fund  of  New  South-sea  Annuities,  so  as  to  cause  as  great  an 
accumulation  thereof  as  reasonably  may  be,  until  the  capital  of  such 
respective  legacies  should  respectively  become  transferable  ;  and  that 
such  accumulation  should  be  considered  as  part  of,  and  be  transferred 
together  with,  the  original  portion  or  legacy,  from  which  the  same 
should  have  proceeded : 

<<  And  as  to  the  residue  of  the  isaid  14,5002.  New  South-sea  An- 
nuities and  all  other  my  personal  estate  and  effects  whatsoever  and 
wheresoever  meaning  to  include  such  if  any  of  the  legacies  or  por- 
tions hereinbefore  given  or  intended  for  my  grandchildren  and  the 
accumulations  thereof  as  may  become  lapsed  by  the  deaths  of  the 
respective  legatees  before  the  same  respectively  shall  become  trans- 
ferable as  aforesaid  "  the  testatrix  directed,  that  her  executors  should 
stand  possessed  of  the  same,  upon  trust,  that  they  shall  <  as  soon  as 
conveniendy  may  be  after  my  decease  convert  into  money 
such  part  of  my  residuary  personal  estate  as  *  shall  not  [*  179] 
consist  of  New  South-sea  Annuities,  and  do  and  shall  in- 
vest such  money  together  with  any  money  that  shall  be  due  or  be- 
longing to  me  at  my  decease,  in  the  said  fund  of  New  South-sea 
Annuities ;  and  do  and  shall  from  time  to  time  invest  the  dividends 
or  interest  of  all  such  New  South-sea  Annuities  as  shall  consti- 
tute my  residuary  personal  estate  in  the  same  fund,  so  as  to  cause  as 
great  an  accumulation  thereof  as  reasonably  may  be,  until  the 
youngest  of  my  said  grandchildren  shall  have  attained  the  age  of 
twenty-one  years,  or  would,  if  living,  have  attained  that  age ;  and 
then  do  and  shall  transfer  tlie  whole  of  such  New  South-sea  Annu- 
ities unto  my  said  nine  grand-children'  (naming  them  again)  in 
equal  proportions,  share  and  share  alike:  Provided,  that  in  case 
either  of  them,  the  said  Francis  Richardson  and  Warwick  Calmady 
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Richardson  shall  die  under  the  age  of  twenty-one  ypars,  or  any  of 
'  her  grand-daughters  under  the  age  of  twenty-one  without  having 
been  married,  the  share  or  shares  of  such  of  them  so  dying  shall  go 
to  the  other  and  others  of  her  said  grandsons  and  grand-daughters 
including  the  said  John  Richardson  and  William  Richardson  in 
equal  shares  at  such  ages  or  times  and  in  such  manner  as  their  res- 
pective original  shares ;  and  that  every  surviving  or  accruing  share 
of  her  said  grand-daughters  and  her  two  minor  grandsons  shall  from 
time  to  time  again  be  subject  to  the  like  contingency  or  condition  of 
accruer,  as  provided  concerning  their  original  shares. 

The  testatrix  by  a  codicil,  dated  the  14th  of  December,  1794, 
gave  unto  Arabella  Philippa  Calmady  1000/.  South-sea  stock  to  be 
transferred  unto  her  at  twenty-one,  or  day  of  marriage,  which  should 
first  happen ;  and  to  Philippa  Richardson  all  her  wearing  apparel, 
plate,  watches,  and  jewels  ;  and  directed  her  household  goods  to  be 
sold  for  the  payment  of  her  debts ;  and  the  remainder  to  be  laid  out 
in  stock  for  the  benefit  of  her  grand-children. 

The  bill  was  filed  on  behalf  of  the  infant  grand-children  of  the 
testatrix  against  the  executors  and  the  other  grand-children  and 
against  Arabella  Philippa  Calmady ;  praying  an  account  of  the  trust 
fund  of  14,500Z.  New  South-sea  Annuities ;  and  that  the  same  may 
be  transferred  to  the  Accountant  General  upon  the  trusts  of  the  will, 

&c. ;  and  an  account  of  the  personal  estate,  &c. 
[  *1 80  ]  *  The  question  arose  upon  the  legacy  given  by  the  codicil 
to  the  Defendant  Arabella  Philippa  Calmady ;  who  claim- 
ed to  have  1000/.,  part  of  the  said  14,500/.  South-sea  Annuities 
appropriated  to  the  payment  of  her  legacy :  the  testatrix  not  being 
possessed  of  any  other  South-sea  stock. 

Mr.  Lloyd,  for  the  Plaintiffs,  contended,  that  the  disposition  of 
the  whole  fund  of  14,500/.  South-sea  Annuities  by  the  will  was  spe- 
cific ;  and  there  being  no  reference  to  or  revocation  of  the  will  by 
the. codicil,  the  Defendant  could  not  be  entitled  to  any  part  of  that 
fund. 

Mr.  Piggoit  for  the  Defendant  Arabella  Philippa  Calmady,  ad- 
mitted that  the  legacies  of  1000/.  each  given  by  the  will  to  the  nine 
grand-children  of  the  testatrix  were  specific ;  but  insisted,  that  the 
subsequent  disposition  was  residuary ;  and  therefore  the  remainder 
of  the  South-sea  Annuities  was  part  of  the  general  personal  estate 
of  the  testatrix,  subject  to  the  legacy  of  1000/.  South-sea  stock  given 
by  the  codicil  to  the  Defendant. 

Master  op  the  Rolls  [Sir  Richard  Pepper  Arden],  was 
clearly  of  opinion  with  the  Defendant:  and  declared  that  the  lega- 
cies of  1000/.  South-sea  Annuities  given  by  the  will  to  each  of  the 
nine  grand-children  of  the  testatrix  were  specific ;  but  that  5500/. 
New  South-Sea  Annuities,  the  remainder  of  the  trust  fund  of 
14,500/.  South-sea  Annuities,  was  part  of  the  general  personal  estate 
not  specifically  disposed  of;  and  that  the  legacy  given  by  the  codicil 
to  Arabella  Philippa  Calmady  of  1000/.  South-sea  stock  was  a  pecu- 
niary legacy,  payable  out  of  the  said   residue  of  5500/.  South-sea 
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Annuities,  and  the  rest  of  the  general  personal  estate  of  the  tesla- 
trix  (1).  

As  to  some  of  the  incidents  attending  specific  bequests  of  stock  in  the  public 
funds,  see,  anUj  note  2  to  Bough  v.  Ready  1  V.  257 ;  and  with  respect  to  the  dis- 
tinctions between  general,  specific,  and  demonstrative  legacies,  see  the  note  to 
Coleman  v.  Cohman^  2  v.  639. 


THE  DUKE  OF  LEEDS  v.  THE  EARL  OF  STRAFFORD. 

[1798,  Nov.  12, 13.] 

Upon  the  bill  of  the  lord  a  commission  issued  to  distinguish  copyhold  lands  within 
the  manor,  comprised  in  admittances  produced,  the  last  in  1693,  from  freehold, 
and  compounded  from  uncompounded  copyholds,  and  to  ascertain  the  bounda- 
ries; and  if  they  cannot  be  mstinguished,  to  set  out  lands  of  the  tenant,  of 
equal  value  with  so  much  of  the  copyhold  lands  as  cannot  be  distinguished,  (a) 

Th£  hill  stated,  that  the  Plaintiff  and  his  ancestors  for  a  great 
number  of  years  have  been,  and  the  Plaintiff  still  is,  seised  in  fee  of 
the  manor  of  Wakefield,  and  as  lords  of  the  said  manor  entitled  to 
all  the  rights,  privileges,  &c.  thereof.  The  lands  within  the  manor 
are  partly  freehold  and  partly  copyhold  holden  of  the  said 
*  manor :  and  the  copyholds  are  of  two  sorts ;  namely,  copy-  [  *181  ] 
holds  compounded  and  copyholds  uncompounded:  the 
copyholds  compounded  being  held  by  the  annual  lord's  rent  or  grave 
rent,  and  fine  certain  of  three  years'  lord's  rent  upon  every  admit- 
tance, the  owners  of  such  lands  having  formerly  agreed  with  the 
lord  for  a  composition  for  having  such  fines  ascertained  in  perpetuity ; 
the  uncompounded  copyholds  being  copyholds  held  by  annual  rent 
and  fines  arbitrary  at  the  will  of  the  lord.  The  manor  has  been 
immemorially  divided  into  graveships  comprising  two  or  tliree  town- 
ships. The  ofiice  of  the  grave  is  to  collect  the  rents  and  pay  them  to 
the  steward.  All  the  copyhold  lands  were  originally  uncompounded. 
A  composition  took  place  with  the  Crown,  the  manor  being  then 
vested  in  the  Crown,  about  the  beginning  of  the  last  century  upon 
petition  by  the  Defendants  to  an  information  filed  by  the  Attorney 
General  in  the  Duchy  Court  of  Lancaster. 

The  bill  farther  stated,  that  the  Defendant  Lord  Strafford  and 
his  ancestors  have  been  possessed  for  many  years  past  of  consid- 
erable copyhold  premises  situate  in  the  manor ;  the  greatest  part  be- 
ing uncompounded,  and  some  small  part  only  compounded  ;  and  as 
the  Defendant  alleges,  also  possessed  of  and  entitled  to  freehold  lands 
in  the  said  manor ;  and  the  said  freehold  lands  lie  intermixed  with 
the  said  copyhold  estates  and  premises  without  any  boundaries  or 

(1)  CoUman  v.  Coleman^  ante,  vol.  ii.  639.  and  the  note,  641. 
(a)  As  to  the  jurisdiction  of  Courts  of  Equity  in  cases  of  confusion  of  bound- 
aries, see  1  Story,  Eq.  Jur.  §  609  to  628,  chap.  11. 
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visible  distinguishing  marks ;  which  is  much  increased  by  the  great 
length  of  time  since  the  admittance  of  the  last  ancestor  or  owner  of 
the  copyhold  estates,  though  the  same  were  constantly  allowed  to  be 
copyhold  held  of  the  said  manor,  and  by  several  of  those  admit- 
tances in  succession  having  been  granted  in  general  terms  without 
any  particular  description  of  the  premises  or  the  metes  and  bounda- 
ries thereof  being  presented ;  which  the  owner  neglected  to  present 
or  make  known.    The  last  admittance  now  in  the  possession  of  the 
Earl  of  Strafford  is  that  of  Thomas  Wentworth,  his  grandfather's 
brother  or  ancestor,  in  the  year  1693,  upon  the  death  of  Sir  William 
Wentworth,  his  fether,  of  all  and  singular  the  customary  messuages, 
cottages,  closes,  lands,  tenements,  rents,  reversions,  and  heredita- 
ments, whatsoever,  which  late  were  the  copyhold  inheritance  of  Sir 
William  Wentworth,  and  holden  of  the  lord  of  the  said  manor  by 
copy  of  Court  roll,  with  the  appurtenances  situate  within 
[*182]     the  *graveship  of  Wakefield,  &c. ;  to  hold  to  him,  his 
heirs,  and  assigns  for  ever  by  rcQts  and  services  according 
to  the  custom  of  the  said  manor ;  and  upon  which  such  admittance 
a  fine  of  83^.  lbs.  namely,  3L  IBs,  for  lands  compounded,  and  802. 
for  lands  uncompounded,  was  paid ;  and  the  same  premises  or  some 
part  or  parts  thereof  are  or  is  in  the  possession  of  or  claimed  by  the 
Earl  of  Strafford :  but  no  admittance  has  been  had  since  notwith- 
standing many  applications  on  the  part  of  the  Plaintiff.     The  said 
Thomas  Wentworth,  afterwards  created  Earl  of  Strafford,  upon  the 
10th  of  April,  1732,  surrendered  all  his  copyholds.  Whether  com- 
pounded or  uncompounded,  within  the  Plaintiff's  manor  to  the  use 
of  his  will ;  smd  he  died  in  November,  1739,  leaving  William  his 
only  son  and  heir  at  law  according  to  the  custom.     The  said  sur- 
render was  not  brought  into  Court  till  1740:  nor  does  it  appear  by 
the  Court  rolls,  that  any  will  of  the  said  Thomas  Earl  of  Strafford 
was  ever  produced  ;  and  William,  late  Earl  of  Strafford,  was  never 
admitted  tenant ;  though  he  continued  in  possession  of  the  said 
copyhold  premises  from  the  death  of  his  father  in  1739  till  his  own 
death  in  March,  1791  ;  and  upon  his  death  the  present  Earl,  under 
a  settlement,  entered  upon  the  said  copyhold  estates,  and  has  been 
ever  since  in  possession  without  being  admitted.     Many  appUcations 
were  made  to  the  late  Earl  to  be  admitted,  and  to  have  the  copy- 
hold premises  ascertained  and  distinguished  from  the  freehold,  and 
the  compounded  from  the  uncompounded.     Certain  copyhold  rents 
were  paid  uniformly  and  constantly  down  to  the  year  1779  or  1780 
for  the^said  premises;  and  the  several  persons  uniformly  admitted, 
they  were  copyholders.     Applications  were  also  made  to  the  present 
Earl. 

The  bill  charged,  that  all  the  Earl  of  Strafford's  said  copyhold  estates 
are  uncompounded ;  that  it  is  incumbent  upon  him,  in  case  he  claims 
any  exemption  from  payment  of  uncompounded  or  arbitrary  fines, 
and  if  he  pretends,  that  any  part  of  the  said  estate  is  freehold,  to 
ascertain  and  distinguish  the  same,  and  describe  the  boundaries,  and 
upon  what  occasion  they  became  compounded.     The  admittance  of 
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1693  contains  lands  nearly,  if  not  fuUy,  equal  to  the  whole  of  the 
lands  now  holden  or  daimed  by  the  present  Earl  of  Strafford  within 
the  manor :  but  since  that  time  various  changes  have  taken 
place  in  the  *  names  of  the  fields  and  parcels  of  land,  &c.  [*  183] 
and  the  boundaries  and  other  distingubbing  marks  thereof, 
^th  the  privity  and  assent  and  conciqrence  of  the  Defendant  and 
his  ancestors,  and  without  the  privity  of  the  Plaintiff  and  bis  an- 
cestors ;  but  the  Defendant  can  alone  distinguish  and  set  forth  the 
boundaries.  From  the  length  of  time,  change  of  names,  boundaries, 
and  other  circumstances,  it  is  impracticable  to  the  Plaintiff  to  find 
out  and  ascertain  the  possessions  of  the  Defendant  within  the  manor 
without  a  discovery.  Upon  the  admission  in  1693,  which  was  to 
compounded  and  uncompounded  copyholds  indiscriminately,  a  fine 
of  32.  155.  was  paid  for  such  part  as  was  alleged  to  be  compounded, 
and  a  fine  of  80/.  for  such  as  was  uncompounded. 

The  bill  prayed  a  discovery  ;  and  that  the  parties  entitled  to  the 
said  copyhold  estates  may  come  to  be  admitted ;  that  an  account 
may  be  taken  of  the  fines  due  ;  and  if  any  of  the  Defendants  shall 
pretend  to  have  any  fireehold  lands  intermixed  with  or  contiguous  to 
the  copyhold,  or  that  the  copyhold  lands  or  any  parts  thereof  are  of 
the  nature  of  compounded  copyholds,  that  they  may  discover  the 
boundaries  and  descriptions  of  such  freehold  laads  and  compounded 
and  uncompounded  copyholds ;  and  that,  if  necessary,  a  commission 
may  issue  for  the  purpose  of  distinguishing  the  said  fi'eehold  lands 
from  the  copyhold,  and  the  compounded  copyholds  from  the  un- 
compounded, and  for  dividing  and  marking  the  same  out  by  proper 
meles  and  boundaries ;  and  in  case  the  boundaries  have  been  so 
confounded,  that  the  lands  of  the  respective  descriptions  aforesaid 
cannot  be  set  out  and  ascertained,  then  that  out  of  the  whole  of  the 
said  lands  so  much  land  may  be  set  apart  to  answer  the  annual  rents 
and  fines  as  being  of  such  annual  value  at  any  time  at  which  it  ap- 
pears from  the  deeds  the  copyholds  were  of  an  expressed  annual 
value  shall  at  the  time  be  of  proportionable  annual  value ;  and  that 
a  proper  part  of  such  lands  may  be  held  as  compounded,  and  a 
proper  part  as  uncompounded,  lands,  in  case  the  Defendants  are 
entitled  to  hold  any  part  as  compounded. 

The  Defendant  Lord  Strafford  by  his  answer  stated,  that  he  does 
not  know,  which  of  the  lands  held  by  him  in  the  Plaintiff's  manor 
are  freehold,  and  which  copyhold  ;  nor  can  he  distinguish 
f  the  compounded  from  the  uncompounded,  or  set  for&  the     [*  1 84] 
particular  descriptions  and  boundaries. 

The  facts  charged  by  the  bill  were  established  by  the  evidence  of 
persons,  who  had  been  stewards  of  the  manor :  but  they  could  not 
distinguish  the  copyhold  lands  nor  the  compounded  from  the  uncom- 
pounded. The  neglect  to  admit  proceeded  from  the  negligence 
of  former  stewards  of  the  manor ;  one  of  whom  was  on  that  ac-  . 
count  dismissed  in  1780.*  A  rent  of  4/.  lAs.  6d.  per  annum  was 
paid  in  respect  of  Lord  Strafford's  copyhold  lands  within  the  manor 
down  to  the  year  1779. 
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Applications  were  made  to  Lord  Strafford's  agent;  who  said, 
•  Lord  Strafford  would  pay  the  usual  fines  in  respect  thereof,  pro- 
vided they  could  be  ascertained  and  distinguished.  In  1792  the 
Defendant  Lord  Strafford  upon  an  application  by  the  steward  said, 
he  should  insist  upon  all  his  lands  within  the  manor  being  freehold  ; 
professing  at  the  same  time,  that  he  was  ready  to  be  admitted  to 
whatever  the  Plaintiff  could  prove  to  be  copyhold. 

The  late  Earl  of  Strafford  admitted  in  conversation  with  the 
steward,  that  he  held  the  copyholds,  and  thought,  he  had  been  ad- 
mitted, and  that  by  some  mistake  it  was  not  entered  upon  the  rolls ; 
for  the  lord's  rents  had  been  regularly  paid ;  but  he  believed,  they 
were  some  years  in  arrear ;  and  he  offered  to  pay  the  arrears. 

Several  letters  from  the  late  Earl  of  Strafford  to  the  steward  to 
the  same  effect  were  produced. 

The  witnesses  did  not  believe  there  ever  had  been  any  enfran- 
chisement. 

Attorney  General  [Sir  John  Scott]y  Solicitor  General  [Sir  John 
Mitford],  and  Mr.  King,  for  the  Plaintiff  contended,  that  the  Com- 
mission should  issue,  as  much  the  best  way  of  making  the  inquiry. 
They  ci^ed  Ambler^a  Case,  in  the  Exchequer,  upon  an  information 
filed  in  1770  by  Mr.  Ambler  as  grantee  of  the  Crown  of  quit-rents 
in  the  manor  of  Brnty.  The  Court  had  no  doubt,  that  they  were 
bound  in  the  first  instance  to  send  a  Commission.  In  some  cases 
they  did  ascertain  the  lands :  in  others  they  said,  they  could  not ; 
but  the  ancestors  held  subject  to  quit-rents.  The  Court  said,  it  was 
their  duty  to  have  distinguished,  out  of  what  lands  they  were  to  issue ; 
and  therefore  a  portion  of  land  should  be  set  out,  to  be  subject  to 

the  quit-rents. 
[•  185]  *  Mr.  Mansfield,  Mr.  Grant,  and  Mr.  Grimwood,  for  the 
Defendants.  Upon  this  demand  for  a  Commission  to  en- 
deavor to  distinguish  copyhold  lands  from  freehold,  and  copyholds 
compounded  from  copyholds  uncompounded,  at  the  distance  of  a  cen- 
tury, the  Court  will  exercise  its  discretion.  There  is  no  instance  of 
granting  such  a  Commission  at  such  a  distance  of  time  and  under  such 
circumstances  of  confusion.  The  evidence  as  to  the  late  Earl  does  not 
amount  to  any  thing  like  an  express  admission,  that  he  held  copyhold 
lands.  It  shows,  he  had  a  suspicion :  but  it  appears  from  the  letters, 
that  what  he  said  was  only  in  answer  to  the  applications  upon  the 
part  of  the  Duke  of  Leeds,  giving  credit  to  their  representations.  A 
probable  ground  must  be  laid  to  show,  a  Commission  will  farther  the 
ends  of  justice  and  ascertain  the  rights  of  the  parties.  The  Plaintiff 
professes,  that  by  the  neglect  of  his  own  stewards  he  is  utterly  una- 
ble to  ascertain  his  rights ;  that  he  cannot  point  out  a  single  acre, 
which  is  held  of  the  manor :  but  that  formerly  there  were  lands  held 
by  Lord  Strafford  of  the  manor.  All  the  evidence  for  the  Plaintiff 
is  merely  of  conversations  with  the  late  Earl  of  Strafford,  and  letters, 
from  which  it  is  inferred,  that  there  must  be  some  copyhold  lands 
held  of  the  manor :  but  they  do  not  profess  to  be  able  to  point  out 
any  one  field  in  that  situation.     The  Court  may  be  satisfied,  that  a 
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party  has  some  right,  if  he  has  evidence  of  it :  but  if  they  have 
been  so  negligent  as  to  lose  all  evidence  of  their  rights,  how  can  the 
Court  assist  them  ?  The  principle  must  be  mere  conjecture.  The 
Plaintiff  states,  that  he  has  no  knowlec^  upon  the  subject.  The 
Defendant  and  the  witnesses  have  sworn,  they  have  none.  The  cor- 
respondence throws  no  more  light  upon  it.  At  this  distance  of  time 
an  enfranchisement  must  be  presumed. 

Lord  Chancellor  [Loughborough].  The  bill  assumes,  that  the 
Plaintiff  knows,  there  are  copyhold  lands ;  but  that  he  does  not 
know  the  boundaries ;  because  they  are  confounded  with  freehold 
lands  and  changed :  and  therefore  he  cannot  exercise  his  legal  right. 
It  is  the  duty  of  the  tenant  to  keep  the  boundaries.  That  is  the 
foundation  of  the  bill.  The  confusion  of  boundaries  does  not  infer 
any  negligence  on  the  part  of  the  lord ;  for  the  tenant  is  in  posses- 
sion of  the  land.  The  evidence  of  the  conversation  of  the  late 
Earl  of  Strafford  is  the  admission  of  a  tenant,  that  he  holds  copy- 
hold lands.  There  is  a  discussion  about  the  arrear  of  rent.  What 
is  there  to  ground  any  presumption  of  enfranchisement 
♦upon?  There  are  only  two  events,  tlie  deaths  of  the  [*186] 
two  Lord  Straffords,  the  only  two  periods,  at  which  there 
could  be  any  inquiry  about  it.  The  boundaries  are  necessarily 
greatly  confused :  but  there  are,  I  dare  say,  many  people,  who  can 
name  all  these  closes.  The  only  thing,  that  can  be  done  at  present 
upon  the  bill,  is  to  direct  the  Commission. 

Direct  a  Commission  to  issue,  to  inquire,  whether  the  Defendant, 
the  Earl  of  Strafford,  is  in  possession  of  any,  and  which,  of  the 
copyhold  lands  within  the  manor  of  Wakefield,  to  which  Thomas 
Wentworth  was  admitted  in  1693,  &c.  (stating  the  several  admit- 
tances appearing  in  the  cause)  ;  and  let  the  Commissioners  distin- 
guish, which  of  the  said  copyhold  lands  are  compounded,  and  which 
are  uncompounded,  and  distinguish  the  above  copyhold  lands  from 
the  freehold  lands  of  the  Defendant  within  the  said  manor ;  and  as- 
certain the  boundaries  thereof;  and  the  Commissioners  are  to  set 
out,  distinguish,  divide,  and  ascertain,  the  same  by  metes  and  bounds 
accordingly ;  and  if  by  reason  of  the  confusion  of  boundaries,  or 
alteration  of  names,  or  any  other  circumstances,  the  said  Commis- 
sioners shall  not  be  able  to  distinguish  or  ascertain  the  particular 
copyholds  or  any  of  them,  in  that  case  they  are  to  set  out  such  a 
quantity  of  lands  now  in  Uie  possession  of  the  Defendant  the  Earl 
of  Strafford  within  the  said  manor,  as  may  be  of  equal  value  with 
the  said  copyhold  lands,  or  so  much  thereof  as  cannot  be  distin- 
guished or  ascertained  as  aforesaid :  with  the  usual  directions  for  all 
deeds,  books,  papers,  and  writings,  to  be  produced  before  the  Com- 
missioners upon  oath ;  and  with  liberty  to  them  to  examine  witnesses 
upon  oath  (1).  

As  to  the  jurisdiction  of  the  Court  of  Chancery  with  respect  to  confusion  of 
boundaries,  see,  anUy  note  2  to  Strode  v.  Blackbwme,  3  V.  222. 

(1)  Momey  6eRera{v.fW<er<on,2Ve8.&  Bea.263;  Spterw,  CraicUr^  post^yol 
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Commission  of  review  g^nted  upon  a  Sentence  of  the  Court  of  Delegates,  affirm- 
ing a  sentence  of  the  Prerogative  Court,  establishing  a  will. 

An  unfinished  testamentary  paper  of  no  effect;  the  party  having  lived  eight  days 
afterwards,  [p.  197,  note.] 

A  letter  to  an  attorney,  containing  instructions  for  drawing  a  will,  established  as 
a  will,  [p.  200,  note.] 

A  will  disposing  both  of  real  and  personal  property,  with  a  clause  of  attestation, 
but  no  witnesses,  established  as  to  the  personal  property,  (a)[p^  201,  note.] 

Three  triab  frequent;  and  a  fourth  has  been  granted,  (h)  |j).  206.] 

After  three  ejectments  tried  in  Ireland  an  issue  out  of  Chancery  was  tried  between 
the  same  pdrties  upon  the  same  point  A  new  trial  was  afterwards  granted 
upon  appeal  to  the  House  of  Lords ;  and  after  that  another  ejectment  was  tried, 
[p.20a] 

There  is  no  question  of  civil  riffht,  that  in  the  ordinary  course  of  the  jurisdiction 
of  this  country  may  not  go  through  three  inquiries,  [p.  207.] 

In  criminal  cases  a  repeated  inquiry  is  not  matter  of  right,  but  of  discretion ;  and 
can  only  be  had  with  the  consent  of  the  Attomev  Genera],  (c)  [p.  207.] 

Commission  of  Review  in  Ireland  upon  a  sentence  of  the  Court  of^Delegates  aflinn- 
ing  a  sentence  of  the  Prerogative  Court,  [p.  211,  note.] 

William  Mathews,  late  principal  storekeeper  of  his  Majesty's 
dock-yard  at  Deptford,  died  on  the  8th  of  April,  1790,  about  Ae 
age  of  eighty,  leaving  the  following  testamentary  papers : 

xviL  216 ;  2  Mer.  410 ;  ff^i8  v.  Parkiiuon,  2  Mer.  507 ;  MOler  v.  WdrmingUmy 
1  Jac.  &  Walk.  484 ;  IVake  v.  ConyerSj  2  Cox,  360;  1  Eden,  381. 

(a)  The  common  law  did  not  prescribe  anv  peculiar  form  for  wills  of  personal 
property.  **  There  is  nothing,"  said  Lord  Hardwicke,  *^that  required  so  little 
solemni^  as  the  making  of  a  Will  of  personal  estate,  according  to  the  Ecclesi- 
astical law  of  this  realm ;  for  there  is  scarcely  any  paper  writing  which  they  will 
not  admit  as  such,"  Ro$8  v.  Ut^er,  3  Atk.  163.  Ample  illustration  of  this  may 
be  found  in  the  numerous  cases,  where  letters,  and  other  immature  papers  have 
been  admitted  to  probate,  as  wills.  See  1  Williams,  Exec.  50-62;  anle^  note  (rf) 
to  HabtTgham  v.  Ftncenf,  2  V.  204.  But  these  cases  have  been  rendered  inapplica- 
ble in  Endand  by  the  recent  Act  of  Parliament ;  1  Victoria,  c.  26,  §  39,  which  has 
provided,  uiat,  "  s\o  will  [or  testament  or  codicil]  shall  be  valid,  unless  it  shall  be  in 
writing,  and  executed  in  manner  hereinafter  mentioned,  that  is  to  say,  it  shall  be 
mgmd  (dihtfotA  or  end  thenof,  by  the  testator,  or  br  some  other  person  in  his 
presence,  and  by  his  direction ;  and  such  signature  shall  be  made  or  acknowledged 
Dy  the  testator  m  the  presence  of  two  or  more  witnesses  present  at  the  same  time, 
and  such  witnesses  shall  attest  and  shall  subscribe  the  will  in  the  presence  of  the 
testator,  but  no  form  of  attestation  shall  be  necessary."  According  to  this  pro- 
vision, wills  of  personal  property  are  put  upon  the  same  footing  with  those  of  real 
Eroperty,  contrary  to  the  law  as  before  received.  A  similar  provision  was  made 
y  the  Revised  Statutes  of  Massachusetts,  chap.  62,  §  6.  It  is  presumed  that  it 
may  be  found  in  the  legislation  of  most  of  the  States.  See,  otiie,  note  (a)  to 
EUts  V.  SffiUk,  1  V.  10. 

(6)  On  issues  out  of  Chancery,  the  Court  will  not  feel  itself  bound  by  a  single 
verdict  either  way,  if  it  is  not  entirely  satisfactorv ;  but  it  will  direct  new  triaJs, 
until  there  is  no  longer  any  reasonable  ground  for  doubt  2  Story,  Eq.  Jur. 
§  1447 ;  3  Woodeson,  Lect  478,  note  (c) ;  BootU  v.  BlundeU,  19  V.  499. 

(e)  A  new  trial  may  be  fifranted  in  a  capital  case,  where  the  jury  has  been  dis- 
chai^^d  from  giving  a  verdict ;  for  then  tne  party  has  not  been  put  in  jeopardy  of 
his  life.  But  there  is  no  instance  of  a  new  trial  granted  by  the  English  Courts  in 
capital  cases,  where  the  indictment  was  sufficient,  and  there  has  not  been  a  mis- 
trial.   Rex  V.  Mawbery,  6  T.  R.  638 ;  /Zfcr  v.  InhabiUndB  of  Oxfordshire,  13  East, 
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<<  2d  Nov'.  178S.     A  Plan  of  a  Will  proposed  to  be  drawn  out  as 
the  last  testament  of  William  Mathews,  Storekeeper  of  His  Maj'* 

Yard  at  Deptford After  the  usual  Prelude,  being  in 

*  Health,  sound  of  Mind,  die.  Imprimis  I  give  unto  Miss  [^187] 
Issabella  Johnson,  Daughter  of  my  good  Friend  Edw^  John- 
son Esq. ;  of  the  Lottery  Office,  the  Sum  of  Sixty  Pounds  p'  Ann. 
for  her  natural  Life,  to  be  paid  her  Half-yearly,  out  of  the  Dividends 
arising  for  Interest  of  the  several  Navy  BiUs  I  have  lately  subscribed 
in  the  5  p'  C*  and  Twenty  Pounds  for  Mourning,  and  also  One 
Hundred  Pounds  to  my  aforesaid  good  Friend  M'.  Johnson,  if  I  die 
before  him.  After  the  Death  of  Miss  Johnson,  the  Capital  with 
what  other  the  5  p'  O  Stock  I  may  have,  I  bequeath  to  HoUand 
Ann  L'Epine  and  Maria  L'Epine,  Sisters,  Daughters  of  my  good 
Friend  Edw**  L'Epine  Esq ;  in  an  equal  Division  between  them,  and 
if  one  dies  unmarried,  the  whole  to  descend  to  the  survivor,  and  if 
both  dies  unmarried,  or  without  Children,  to  descend  to  the  Children 
of  my  First  Cousin  John  Fisher  Clerk,  formerly  of  Bodmyn,  Corn- 
wall, and  to  my  First  Cousin  Timotliy  Slade  of  Ledbury,  to  be  divi- 
ded equal  between  them.  My  Household  Goods  to  be  sold  in  part, 
unless  sufficient  Moneys  can  be  found  to  pay  my  Debts  and  Lega- 
cies. My  Plate,  and  what  they  chuse  to  save  of  my  Household 
Goods,  I  bequeath  to  Holland  Ann  L'Epine  and  her  Sister  Maria, 
to  be  divided  between  them ;  to  whom  I  also  leave  all  the  Residue 
of  my  Fortune  or  Effects,  after  giving  One  Hundred  Pounds  to  my 
good  Friend  M'  L'Epine,  and  also  One  Hundred  Pounds  to  my  late 
Son-in-Law  Isaac  Warner.  Must  pray  my  Burial  may  be  very  plain 
and  not  expensive ;  could  like  to  be  buried,  with  the  Warners'  Per- 
mission, with  my  dear  Girl,  in  their  Vault,  Leigh  Church,  but  by  no 
means  to  be  buried  at  the  Old  Church,  Deptford.  I  appoint  my 
good  Friend  M'.  Edw'  L'Epine  and  my  good  Friend  M'.  Edw"*  John- 

416;  1  Chitty,  Crim.  Lair,  p.  654  (English  ed.);  2  Russell,  Crimes,  589,  R  G,  ch. 
1,  §  1.  It  may  be  said,  that  in  practice  a  new  trial  is  never  granted  in  England, 
in  any  criminal  case  after  an  acqaittaL  But,  in  misdemeanors,  it  is  perhaps  still 
open  to  iJiqiiiiry,  whether  the  Court  does  not  possess  the  power,  if  it  should  choose 
to  exert  it  The  question  as  to  the  exercise  of  tliis  power  in  capital  cases  has 
arisen  in  the  United  States,  in  The  State  v.  Hopkiru,  1  Bay,  373 ;  XMied  Stales  v. 
fWeff,  3  Dallas,  515 ;  ContmonweaUh  v.  Hardy,  2  Mass.  303 ;  CommoniDtalth  v. 
Gnen,  17  Mass.  515 ;  CommontotaUh  v.  Jonta^  1  Leigh,  598 ;  Jerry  v.  Hie  State,  1 
Blackford,  395 ;  Tke  PeopU  v.  Goodwin^  18  Johns.  187 ;  QmmomeeaUh  v.  Cook, 
6  Serg.  &  R.  577;  Tke  StaU  v.  Garrigues,  1  Hayw.  241 ;  T%e  Matter  of  Smer,  1 
Dever.  491 ;  The  People  v.  Comstocky  8  Wendell,  549 ;  and  particularly  in  United 
Sttdes  Y.  CStbert,  2  Sumner,  19,  where  Mr.  Justice  Story  Iuls  examined  all  the 
cases  with  his  accustomed  energy  and  learning.  He  concludes,  that  tiiere  can 
be  DO  new  trial,  in  a  capital  case,  after  a  regular  trial  once  had  upon  a  ffood 
indictment  ^uare  if  tne  Courts  of  the  United  States  may  grant  new  trials  in 
cases  of  misdemeanors ;  also,  if  Congress  may  invest  the  Courts  of  the  United 
States  with  the  power  to  ^rant  new  trials  in  all  criminal  cases,  capital  and  other- 
wise. No  Bill  of  Exceptions  lies  at  common  law,  in  cases  of  treason  and  felony. 
Quere,  if  one  lies  in  cases  of  misdemeanors.  Nor  does  any  Bill  of  exceptions 
lie  in  any  capital  case,  in  the  Courts  of  the  United  States.  Rex  v.  Sir  Henry 
Vaney  1  Levinz,  68;  2  Hawk.  P.  C.  ch.  46,  §  198;  The  People  v.  Holhrook,  ]'3 
Johns.  90 ;  UnUed  Slates  v.  Giberiy  2  Sumner,  19. 
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son,  my  Executors,  to  see  this  my  last  Will  and  Testament  complied 
with.     Dated  at  Deptford,  2*  Oct'  1785. 

W"  Mathews. 
"  I  must  not  forget  my  good 
Friends  Miss  Mary  and  Miss 
Charlotte  Howell,  who  desire 
will  eccept  of 

Five  Guineas  each  for  Ring  to  wear  in  Remem- 
brance of  me :  &^  Oct'.  1785.     W"  Mathews." 

This  paper  was  indorsed  thus : 
"  2^  Oct'  1785 
<^  A  Plan  designed  for  the  last 
Will  and  Testament  of 
Will"  Matthews,  Store- 
keeper of  His  Maj^' 
Yard, 

Deptford." 

The  other  paper  was  as  follows : 
"27*  Dec'.  1789. 

"  Finding  myself  in  a  very  precarious  State  of  Health,  the  fdlow- 
ing  is  the  plan  I  propose  to  dray  Will  from,  abrogating  all  the  others 
I  have  already  drawn  out.  Imprimis,  I  give  to  Miss  Isabella  and 
Catherine  Jones,  both  of  Eltham,  One  Thousand  Pounds  5  p'  Cents, 
to  be  divided  between  them  equally,  being  a  legacy  I  always  intend- 
ed for  their  Aunt  Isabella  Johnson,  for  her  great  Friendship  of  her's 
and  her  father's  always  shewed  towards  me;  to  M".  Jones  the 
Mother  of  the  young  Ladies,  I  bequeath  One  Hund"*  5  p'  C^ ;  to 
Isaac  Warner,  my  late  Son-in-Law,  One  Hundred ;  to  Matthew,  his 
Son  and  my  Godson,  One  Hundred.  I  give  to  M'.  John  Clewer  at 
Botley,  and  " 

The  former  of  these  papers  is  written  on  a  piece  of  official  paper 
intersected  with  lines,  containing  printed  at  the  top  the  different 
articles,  of  which  the  deceased  in  his  situation  of  storekeeper  had  the 
care ;  and  the  latter  is  written  on  the  back  of  a  letter  addressed  to 
the  deceased. 

Both  of  them  were  in  the  hand-writing  of  the  decased. 

The  former  was  found  in  the.  deceased's  office  in  the  dock-yard, 
loose  in  his  desk,  in  which  there  also  appeared  some  official  papers : 
the  latter  was  found  in  the  deceased's  bureau  in  the  parlor  of  his 
dwelling-house  in  the  dock-yard,  in  a  bundle  of  letters  and  papers. 

Edward  Johnson  died  in  November  1787.  Edward  L'Epine  died 
some  months  afterwards,  and  Isabella  Johnson  in  March  1788.  Hol- 
land Ann  L'Epine  about  a  year  and  a  half  before  her  father's  death 
married  Captain  Montague,  and  died  without  leaving  any  child 
about  three  months  afterwards.  Maria  L'Epine  soon  after  her  father's 
death  became  insane  without  hopes  of  recovery. 

Caveats  were  entered  on  the  part  of  several  persons,  claiming  as 
next  of  kin  to  the  deceased,  and  of  others,  claiming  as  legatees  under 
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these  instruments ;  and  a  suit  was  instituted  in  the  Prerogative  Court 
of  Canterbury. 

The  following  evidence  as  to  the  intention  and  declarations  of  the 
deceased  was  produced  in  the  cause. 

Alicha  Jones  deposed,  that  the  deceased  for  three  or  four  years 
before  his  death  frequently  told  deponent,  he  would  at  his 
death  *  remember  her  daughters  Isabella  Ann  and  Cathe-  [*  189] 
rine  Frances  Jones ;  and  she  once  saw  in  Doctors  Com- 
mons an  original  will  of  the  deceased,  wherein  Edward  L'Epine  and 
Edward  Johnson,  deponent's  father,  were  named  executors;  but 
knows  not  the  date  of  it.  She  observed,  Isabella  Johnson  was  men- 
tioned in  the  said  will,  which  she  read,  as  aforesaid,  as  a  legatee  in 
the  sum  of  one  thousand  pounds  5  per  cent,  in  the  Bank  of  Eng- 
land ;  and  that  Holland  Ann  L'Epine  and  Maria  L'Epine  were  ap- 
pointed residuary  legatees  therein.  The  deceased  with  the  depo- 
nent attended  the  funerals  of  Edward  and  Isabella  Johnson ;  and 
she  heard  him  speak  of  the  deaths  of  Edward  L'Epine  and  Mrs. 
Montague ;  and  he  several  times  spoke  to  deponent  before  the  27th 
of  December  1789,  of  the  insanity  of  Maria  L'Epine,  how  bad  she 
was :  and  tliat  he  was  afraid,  she  would  never  get  the  better  of  it. 

On  a  Sunday  in  February  1790  the  deceased  told  deponent  in  a 
private  conversation  with  her,  that  he  was  very  ill,  and  was  going ;  * 
and  he  expressed  the  regard  he  had  for  her  father  and  sister,  and 
for  her  daughters,  as  knowing  them  when  infants ;  and  he  then  told 
her,  that  he  had  by  a  former  will  left  her  sister  one  thousand  pounds 
5  per  cent,  which  he  had  divided  between  her  daughters,  five  hun- 
dred pounds  a-picce,  and  something  to  the  deponent,  to  buy  her  a 
black  bow. 

The  deceased  was  in  a  declining  state  of  health  from  the  27th  of 
December  1789 ;  and  he  complained  of  weakness  in  his  fingers  be- 
tween said  time  and  his  death,  so  that  he  could  not  write ;  and  sev- 
eral times,  down  to  the  last  time  of  her  seeing  him,  he  said,  he 
believed  he  must  get  somebody  to  finish  his  will ;  for  that  he  could 
not.  He  always  expressed  great  affection  for  Maria  L'Epine.  Since 
she  became  deranged  he  has  frequently  declared,  it  was  not  his  in- 
tention to  leave  her  any  part  of  his  property ;  that  she  was  already 
m  possession  of  a  great  fortune,  amounting  to  70,000/. :  that  she 
could  not  from  the  situation  she  was  then  in  possibly  enjoy  the  in- 
come, she  then  had ;  that  her  father  had  used  him  very  ill ;  and  she 
did  not  stand  in  need  of  his  assistance. 

Louisa  Heusch  confirmed  the  deceased's  knowledge  of  the  deaths 
of  the  persons  mentioned  in  the  last  deposition ;  and  said,  she  fre- 
quently heard  him  till  about  four  years  before  his  death  speak  of 
Isabella  Johnson  being  a  legatee  and  said  Miss  L'Epines 
being  *  residuary  legatees  in  his  will;  and  frequently  until  [*  190] 
about  three  or  four  months  before  his  death  heard  him 
speak  of  Maria  L'Epine  being  insane  without  hopes  of  recovery ; 
and  thinks  she  heard  him  speak  of  same  prior  to  the  27th  of  Decem- 
ber 1789.     The  deceased  several  times,  long  after  the  27th  of  De- 
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carriage  with  the  deponent,  declared,  he  had  not  yet  settled  his  af- 
fairs, and  that  he  had  not  made  his  will.  The  deponent  then  re- 
quested him  to  send  for  his  son-in-law  Mr.  Warner,  and  to  consult 
with  him  about  settling  his  affairs :  the  deceased  replied  in  a  hasty 
manner  and  with  an  oath,  that  he  did  not  want  Mr.  Warner  or  any 
other  person  ;  for  he  would  not  make  a  will.  On  the  Sunday  before 
his  death  Mr.  Warner  came  to  see  him ;  and  on  his  leaving  the 
house  the  deceased  asked,  who  sent  for  him,  and  the  deponent  an- 
swering, that  he  did,  the  deceased  said,  he  did  not  want 
[*  193]  Mr.  Warner  or  any  one ;  *  that  he  had  not  settled  his 
affairs,  or  he  had  not  made  his  will ;  and  that  he  would 
not  do  it ;  and  on  the  Tuesday  before  his  death  he  repeated  his  dec- 
laration, that  he  had  not  made  his  will.  He  never  kept  any  of  his 
own  private  papers  of  consequence  in  his  desk  in  his  office  ;  but  at 
all  times  locked  them  up  in  a  bureau  in  the  dining  parlor  in  his  pri- 
vate house. 

John  Whybrew,  gardener  to  the  deceased,  gave  the  same  account 
as  the  last  witness  of  the  declarations  of  the  deceased  as  to  Maria 
L'Epine  and  her  family  ;  and  that  within  the  last  week  or  ten  days 
of  his  death  the  deponent  heard  him  several  times  in  conversation 
with  Ardem  declare,  he  had  not  settled  his  affairs,  and  he  should 
not,  or  could  not.  Deponent  always  understood,  the  desk  in  the 
office  of  the  deceased  had  been  used  by  him  solely  for  official  pur- 
poses ;  and  he  never  was  accustomed  to  keep  papers  of  consequence 
there. 

Elizabeth  Soloven,  who  attended  the  deceased  as  nurse,  deposed, 
that  within  the  last  three  or  four  days  of  his  death  being  confined  to 
his  bed  he  ordered  his  keys  to  be  brought,  and  ordered  Joseph  Ar- 
dern  to  take  great  care  of  them  ;  saying,  that  when  he  was  dead, 
there  would  be  plenty  of  crocodiles  crying  about  him  ;  but  that  he 
Joseph  Ardem  was  not  to  mind  them,  and  not  to  deliver  the  keys 
to  any  person  whatever  upon  any  account ;  and  he  added,  that  he 
had  not  setded  his  affairs,  and  that  he  then  could  not  or  should  not 
do  it.  Within  the  last  week  of  his  life  and  until  within  a  day  of 
his  death  Joseph  Ardem  several  times  requested  permission  to  send 
for  Mr.  Warner  or  some  other  person  to  converse  with  him  respect- 
ing the  settling  his  affairs  and  about  making  his  will ;  to  which  the 
deceased  at  all  such  times  replied  in  a  firm  and  determined  manner, 
that  he  did  not  want  to  consult  with  any  person  upon  the  subject ; 
that  he  had  not  made  a  will ;  and  he  could  not  or  should  not  then 
do  it. 

On  the  8th  of  July,  1793,  the  Judge  of  the  Prerogative  Court  (1) 
pronounced  against  the  validity  of  the  paper,  dated  the  27th  of 
December,  1789,  and  for  the  validity  of  the  paper,  dated  the  2d  of 
October,  1785,  and  of  the  codicil  thereto,  dated  the  6th  of  that 

r*  1941      "^^"^^* 

I         ^         *  Upon  an  appeal  to  the  Court  of  Delegates  (2)  on  be- 

(1)  Sir  William  Wynne. 

(2J  Sir  Francis  Bailer,  Bart,  Sir  Beaumont  Hotham,  Mr.  Justice  Heath,  Dr. 
Swabey,  Dr.  Coote,  and  Dr.  Parson. 
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half  of  Richard  Mathews,  one  of  the  next  of  kin  of  the  deceased, 
from  that  part  of  the  sentence,  which  estabUshed  the  will  and  codicil, 
dated  the  2d  and  6th  of  October,  1785,  the  septence  was  affirmed 
on  the  10th  of  May,  1798. 

A  petition  was  presented  to  the  King  in  Council,  on  the  part  of 
the  Appellant,  who  in  the  course  of  the  proceedings  before  the  Del- 
egates had  been  admitted  a  pauper,  praying  a  commission  of  review ; 
and  by  an  order  of  Council,  dated  the  31st  of  October,  1798,  the 
petition  was  referred  to  the  Lord  Chancellor  to  report  his  opinion 
thereupon. 

Attorney  General  [Sir  John  Scott]^  Dr.  Battine,  (the  King's  Ad- 
vocate in  the  Admiralty),  Mr.  Pemberton,  and  Mr.  Bayley,  in  sup- 
port of  the  Petition.     The  right  of  granting  a  commission  of  review 
will  not  be  denied,  when  so  many  have  been  granted.     It  was  not 
unusual  or  infrequent  in  the  latter  end  of  the  last  century.     The 
papers  in  the  Registry  of  the  Delegates  do  not  go  farther  back  than 
1666 :  but  since  that  period  twenty  have  been  granted  (1). 
*In   this   century  four  have   been  granted:  namely,     [*  195] 
In  1705.     To  Francis  Weedon,as  to  the  will  of  Robert 
Weedon. 
.  .        —  Robert  Worth,  as  to  a  will :  but  the  name  is  not 

legible. 
1733.    —  Herbert  Hyde,  as  to  the  will  of  Christopher  Mason, 
against  Dr.  Calamy  and  William  Limbery,  Ex- 
ecutors. 
1741.     —  Sir  George  Savile,  Bart,  against  Dame  Mary  Sa- 
vile,  in  a  cause  of  adultery. 
In  November,  29  Char.  II.  upon  an  application  for  a  commission 

(1)  Commissions  of  Review  were  ^rranted  in  the  following  instances : 
1666.  To  Elizabeth  Lack,  spinster,  respecting  the  will  of  Georgt  Nicholson, 
1670.  —  Mariha  Goodton^  as  to  grant  of  administration  of  the  goods  of  Christo- 
pher Pole  Stokes. 
Henry  James,  Clerk,  as  to  the  will  of Youn^, 

1673.  —  Thomas  MUxcardy  in  a  cause  of  jactitation  of  marriage. 

1674.  —  Hemy  Jackson,  Clerk. 

1676.  —  Hetuy  TuberviUe,  as  to  the  nuncupative  will  of  George  TubennUe. 

1680.  —  PhUip  Herbert,  Clerk,  in  a  cause  of  a  legacy. 

Bridget  Hyde,  in  a  cause  of  nullity  of  marriage. 

1681.  —  Christopher  boone,  in  a  cause  of  inventory  and  account 

Maanj  heUm,  alias  Bostock,  as  to  the  will  of  H.  W,  BosloeL 

1682.  —  Caihefine  Gaunter,  widow. 

1688.  —  Thomas  Pyne  and  George  Ude ;  in  a  cause  of  revoking  administration 

of  the  goods  of  Tliomas  Movton,  and  muting  probate  of  the  will. 

Anne  Metcalf,  in  a  cause  of  revoking  administration  of  the  goods  of 

Henry  Mwtoood,  and  granting  probate  of  the  will. 
Huberton  lEcks  and  Jmrtha  M^gs,    The  same  as  to  the  goods  of 
John  Singleton, 

1690.  —  Humphrey  JVigan  and  William  Blunt,  as  to  the  will  of  Jacob  Pitt. 

1692.  —  Anne  Short  and  others,  in  a  testamentary  cause. 

1603.  —  Drancis  Percy,  as  to  the  will  of  G.  Doe, 

1601.  —  Edward  Passmore,  as  to  bringing  in  administration,  and  granting  pro- 
bate of  the  will  of  Thomas  Jones, 

1695.  —  Granado  Chester  and  others,  as  to  the  will  of  PkUip  Atkins. 

1698.  —  Crcorge  Mason  and  others,  as  to  the  will  of  George  Cook. 
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of  review  of  two  several  sentences  of  the  court  of  Admiralty,  and 
confirmed  by  the  Delegates,  Lord  Nottingham  observed,  as  appears 
from  a  manuscript  note  of  his  Lordship's,  <<  It  would  be  absurd, 
and  tend  to  a  failure  of  justice  to  take  from  the  King  the  dernier 
resort,  and  lodge  it  in  the  Delegates.  What  were  this  but  to  ex- 
haust the  fountain  of  justice,  and  leave  him  without  power,  who 
gives  power  to  others,  as  a  fountain  doth  waters,  cumviaiive,  noiL 
privative.^^ 

The  right  therefore  cannot  be  denied  ;  nor  from  the  various  pre- 
cedents can  the  expediency ;  where  there  really  exists  sufficient 
'  reason  to  suppose  the  sentence  erroneous,  or  even  doubtful  upon 
points  of  law. 

The  sentence  of  the  Court  of  Delegates  appears  upon  the  minutes 
unanimous,  and  from  the  style  of  the  Court  in  giving  its  sentence 
privately  it  is  a  matter  of  great  delicacy  to  hint,  that  there  was  any 
difference  of  opinion  among  the  Judges.  Great  difficulties  seem  to 
oppose  themselves  on  either  side ;  in  presuming  to  impeach  the 
sentence  of  the  learned  Judge  of  the  Prerogative  Court,  appearing 
to  be  confirmed  by  the  unanimous  sentence  of  the  Delegates ;  or  in 
surmising,  that  the  Judges  had  not  been  unanimous.  Circumstances 
of  this  kind  however  sometimes  transpire ;  and  there  is  great  reason 
to  suppose,  that  one  of  the  most  learned  of  the  Bench  and  a  very 
able  Civilian  were  dissentient ;  though  it  does  not  appear  upon  the 
proceedings. 

There  is  the  less  delicacy  in  mentioning  this :  as  in  Lord  Notting- 
ham's manuscripts  it  appears,  that  a  difference  of  opinion  in  the 
Court  of  Delegates  was  made  the  ground  among  others  of 
[*  196]  ♦  the  petition  before  him  in  the  case  of  Cole  v.  Mordaunt  (1), 
22d  of  May ;  28  Charles  II.  His  Lordship's  words  are 
these : 

<<  The  Counsel  for  Mrs.  Cole  said,  that  three  of  the  Delegates 
differed  from  the  other  five ;  and  it  did  not  appear  in  the  minutes. 
The  other  side  alleged,  that  the  sentence  was  nemine  disserUiente 
prater  Sir  John  Baker  Head  ;  for  six  subscribed  their  names :  one 
of  them  differed ;  and  the  seventh,  the  Bishop  of  Durham,  gave  no 
opinion  at  all,  coming  one  morning  rather  too  late :  but  I  was  of 

(1)  This  w«8  a  remarkable  case.  Mr.  Cole  at  a  very  advanced  age  married  a 
young  woman ;  who  during  his  life  did  not  conduct  herself  with  propriety.  After 
his  death  she  set  up  a  nuncupative  will,  said  to  be  made  in  extremis,  by  which  the 
whole  estate  was  given  to  her,  in  opposition  to  a  written  will  made  three  years 
before  the  testator's  death,  giving  30001.  to  charitable  uses.  The  nuncupation 
was  proved  by  nine  witnesses.  Upon  the  appeal  to  the  Delegates  from  the  sen- 
tence of  the  Prerogative  Court  in  favor  of  the  written  will,  Mrs.  Cole  offered  to 
;ro  to  a  trial  at  law  in  a  feigned  action ;  submitting  to  be  bound  by  the  result. 
Upon  the  trial  at  the  bar  of  the  Court  of  King's  Bench  it  appeared,  that  most  of 
the  witnesses  for  the  nuncupation  were  perjured ;  and  that  Mra.  Cole  was  guilty 
of  subornation.  After  that  she  applied  for  a  Commission  of  review ;  which  was 
refused ;  and  upon  that  occasion  Lord  Nottingham  said  **  I  hope  to  see  one  day  a 
law,  that  no  written  will  should  be  revoked  but  by  writing." 

This  is  said  to  be  the  principal  case,  which  gave  rise  to  the  statute  of  Frauds. 
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opinion,  that  the  subscription  was  no  proof  at  all ;  and  that  it  was 
done  only  for  the  sake  of  conformity." 

The  difference  of  opinion  of  grave  and  learned  Judges  affords 
ample  ground  for  revision.  Besides  that,  several  important  ques- 
tions of  testamentary  law  are  involved  ;  and  the  stake  is  very  con- 
siderable :  namely,  20,0002.  The  question  was  briefly,  how  &r  the 
statute  of  Frauds  bore  upon  this  paper,  so  as  to  make  the  parol 
evidence  inadmissible.  Some  of  the  Delegates  were  of  opinion, 
that  upon  the  face  of  the  paper  it  was  not  a  will :  others,  who  were 
in  favor  of  the  judgment  of  the  Prerogative  Court,  had  as  little 
doubt,  that  it  was  absolutely  on  the  face  of  it  a  will :  they  agreed, 
that  if  there  was  a  doubt,  whether  a  will  or  not,  parol  evidence  should 
be  admitted :  but  those,  who  supported  the  sentence,  thought  there 
was  none.  The  evidence  was  opened :  but  it  was  considered  as 
being  opened  merely  de  bene  esse ;  subject  to  the  opinion  of  the 
Judges,  whether  this  paper  was  on  the  face  of  it  a  will,  or  not. 

This  difference  pf  sentiment  is  the  clearest  proof  of  there  being 
great  doubt  at  least ;  which  is  the  ground,  upon  which  it  was  agreed 
the  oral  testimony  should  be  received  in  aid  of  the  evi- 
dence arising  on  the  *  inspection  of  the  paper,  that  the     [*197] 
deceased  by  his  own  declaration  and  description  never 
intended  it  as  a  will. 

The  paper  of  1789  was  set  aside  in  the  Prerogative  Court;  and 
there  was  no  appeal  from  that  part  of  the  sentence.  The  grounds, 
upon  which  the  Court  pronounced  against  that  paper,  were,  that  it 
was  incomplete  in  foria  and  in  effect :  the  deceased  could  not  have 
made  his  mind  up  to  it,  or  he  would  have  finished  it ;  having  suffi- 
cient time,  strength,  and  opportunity,  after  the  inception.  The 
testamentary  law  as  to  imperfect  or  inchoate  papers  is,  that  if  a 
party  begins  a  testamentary  paper,  and  leaves  it  broken  off  and  un- 
finished, having  lived  afterwards  a  sufficient  time  in  health  to  have 
completed  it,  if  he  thought  proper,  it  must  be  presumed  in  law,  that 
he  had  either  abandoned  it,  or  had  not  finally  made  up  his  mind 
that  it  should  take  effect. 

This  doctrine  has  been  universally  received ;  and  was  particu- 
larly recognized  in  the  case  of  Griffin  v.  Griffin  (1)  ;  decided  in 
1790. 

(1)  Richard  Griffin  executed  a  testamentary  paper,  dated  the  27th  of  September, 

On  the  18th  of  January,  1789,  he  began  a  paper;  and  having  written  no  more 
than  the  commencement  of  what  he  meant  to  do,  he  was  called  away  to  din- 
ner, and  locked  up  the  paper.  On  the  27th  of  the  same  month  he  died  suddenly, 
while  sitting  on  the  bench  as  a  Justice  of  the  Peace. 

The  questions  were,  whether  this  unfinished  paper  was  a  revocation  of  the 
former  paper,  executed  in  1777 ;  or  whether  it  was  to  be  established  substantively 
and  conjunctively  with  the  former  ])aper. 

It  was  determined,  that  the  unfimahed  paper  could  have  no  effect ;  'the  testator 
having  lived  eight  days  in  health  and  capable  of  business,  after  he  had  begun  that 
paper,  and  not  Having  concluded  it,  the  presumption  of  law,  even  if  there  was  no 
other  paper,  would  nave  been,  that  he  never  meant  to  finish  it ;  or  that  it  was 
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,  The  Judge  farther  added,  that,  looking  at  the  evidence,  it  ap- 
peared, this  paper  was  entirely  out  of  the  consideration  of  the  de- 
ceased ;  so  that  it  was  not  suffered  in  any  way  to  operate  against 
the  will  of  1785  as  a  revocation.  In  respect  of  the  paper,  for  which 
he  pronounced,  he  said,  the  question  was,  whether  it  was  a  perfect 
paper,  so  that  under  the  statute  of  Frauds  (1)  no  parol  evidence 
could  be  admitted  to  show,  it  should  not  stand.  He  was  of  opin- 
ion, that  it  did  come  under  the  statute  of  Frauds ;  and  that  oral 
declarations  could  not  destroy  such  a  paper.  It  was 
[*  198]  *  complete  and  perfect  in  form  and  disposition.  It  was 
in  the  hand-writing  of  the  deceased.  Executors  were 
appointed  ;  and  the  residue  was  disposed  of.  It  was  also  signed 
and  dated.  Certainly  alterations  had  taken  place  in  the  deceased's 
situation.  The  executors  were  dead.  One  residuary  legatee  was 
dead :  the  other  was  insane  ;  and  mos,t  of  the  legatees  were  dead. 
Therefore  though  it  was  not  the  most  rational  disposition,  and  not 
the  complete  intention  of  the  deceased,  yet  as  he  had  not  expressed 
a  contrary  intention  by  any  paper  sufficient  in  law  to  revoke  it,  it 
must  operate ;  and  the  Court  was  precluded  by  the  statute  from 
admitting  oral  evidence. 

The  first  question  is,  whether  parol  evidence  can  be  admitted  to 
show  the  intention,  whether  this  paper  should  operate  as  a  will,  or 
not.  If  it  was  clearly  a  will  upon  the  face  of  it,  it  would  be  utterly 
inconsistent  with  the  statute  to  admit  evidence  to  show,  the  testator 
did  not  intend  it  to  have  any  operation  ;  for  it  could  not  be  defeated 
by  any  nuncupative  declaration  (2). 

In  the  very  begining  of  this  paper  there  is  declaration  plain  by  the 
deceased,  that  it  is  not  that  will  that  he  proposed  to  make ;  but  that 
it  is  a  plan  of  a  will,  which  he  proposed  afterwards  to  draw  out.  As 
much  is  implied  from  the  words,  that  immediately  follow,  which 
show,  the  paper  was  meant,  not  for  the  will  itself,  but  as  a  sketch  or 
design :  '^  After  the  usual  prelude,  being  in  health,  sound  of  mind, 
&c."  as  from  the  former  expression,  calling  it  a  plan.  A  third  dec- 
laration is  expressed  in  these  words :  '<  Must  pray,  my  burial  may  be 
very  plain  and  not  expensive."  He  means,  that  wiU,  he  proposes 
,  hereafter  to  make,  must  pray  that. 

If  after  the  date  "  2d  October  1785  "  he  had  added,  "This,"  or 
<<  The  above  is  a  plan  proposed  to  be  drawn  out,"  would  not  that 
declaration  have  ascertained  the  nature  of  the  paper  ?  Then  is  it 
not  contrary  to  good  sense  to  make  a  distinction,  because  the  char- 
acter of  the  paper  happens  to  be  given,  not  merely  in  the  beginning 
of  the  paper,  but  also  in  the  second  and  third  passages  ? 

It  is  then  said,  here  is  a  codicil,  dated  the  6th  of  October.  That 
is  another  declaration  plain,  that  the  former  is  not  meant  to  be 

intended  only  as  a  draft  for  consideration ;  and  the  case  was  still  stronger,  as 
there  wjas  an  executed  paper.  See  post,  vol.  ix.  249 ;  and  Walker  v.  fVmker,  1 
Mer.  503. 

29  Char.  U.  c.  3. 

29  Char.  II.  c.  3.  e,  22. 
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a  complete,  efficacious,  final,  testamentary  act;  for  not  having 
in  the  interval  drawn  out  his  will  according  to  the  plan  from 
which  he  proposed  to  draw  it,  he  says,  that  whenever  he  shall 
execute  that,  which  he  has  declared  bis  purpose  to  execute,  he 
must  not  forget  those  particular  persons ;  and  upon  the  back 
of  this  paper  is  a  fifth  declaration,  that  it  is  meant  to  be  nothing 
but  a  plan. 

Suppose  to  those  words  describing  the  paper  as  a  plan,  he  had 
added  negative  words,  <<  but  not  for  my  will."  Could  any  doubt 
have  arisen  of  the  intention  ?  These  words  being  conceived  in  pos- 
itive terms  only,  are  equivalent.  To  declare  that  an  actual  present 
will,  which  its  author  has  himself  so  repeatedly  stamped  with  the 
denomination  of  mere  design,  mere  proposition,  mere  plan,  for  a 
future  testament,  would  be  a  very  strong  construction. 

It  is  impossible  to  deny,  that  evidence  may  be  admitted  to  explain 
such  a  paper.  Suppose,  within  a  quarter  of  a  year  after  writing 
what  is  called  the  codicil,  he  had  actually  drawn  out  a  will  accord- 
ing to  the  plan :  could  it  not  be  proved  by  parol  evidence,  that  he 
did  in  fact  draw  out  a  will,  following  that  plan,  and  containing  the 
usual  prelude,  with  the  same  directions  for  his  burial,  and  the  same 
legacies  to  the  persons  mentioned  in  the  codicil ;  and  that  he  had  en- 
dorsed it  <'  The  last  will  of  William  Matthews  ? "  That  is  like  the 
case  in  Sir  Thomas  Raymond,  334.  There  is  evidence,  that  he  did 
make  a  will :  perhaps  a  second ;  and  the  probability  is,  that  he  des- 
troyed both  those  wills ;  but  he  did  not  think  it  necessary  to  destroy 
this  paper.  The  evidence  of  Mrs.  Jones  proves,  that  a  will  had  ex- 
isted, varying  from  this  plan  in  the  legacy  given  to  Mrs.  Johnson. 
The  deceased  under  his  own  hand  in  the  subsequent  paper  of  1789 
confirms  that  by  mentioning  a  legacy  to  Mrs.  Johnson  different  from 
that  in  the  plan.  This  decision  establishes  this  ;  that  if  a  paper  is 
drawn,  expressed  to  be  a  plan  for  a  will,  and  there  are  some  passages 
in  it,  that  would  serve  for  a  will,  but  if  the  fact  is,  that  a  complete 
will  is  afterwards  made,  and  then  the  testator  destroys  the  will, 
meaning  to  put  an  end  both  to  the  plan  and  the  will,  yet  the  nature 
of  the  remaining  instrument  is  to  be  changed,  merely  because  in  the 
manner  of  representing  his  plan  he  has  happened  to  make  a 
disposition,  which  would  have  done  for  a  testamentary  act,  if  that 
was  what  he  intended.  This  decision  confounds  these 
two  things :  there  are  certain  ♦  requisites  necessary  to  [  *200] 
make  a  will:  but  I  deny,  that  because  you  find  those 
requisites,  the  instrument  must  be  a  will. 

The  cases  of  Habberfield  v.  Brovming  (1),  28th  June,  1773,  and 

(1)  Catherine  Lloyd,  an  old  lady,  wrote  the  following  letter,  directed  to  James 
Browning,  Esq.,  at  his  Chambers,  Lincoln's  Inn  Square :  — 

^  I  make  no  doubt  Sr  if  what  I  am  now  going  to  sa^  shouM  be  possible  to  gain 
If  I  shou'd  recover  this  illness  &  if  fesable  wim  my  mquirin^  k,  your  help  with- 
out great  expence,  but  that  you  will  think  it  worth  my  while  and  as  I  have 
the  real  Wrightings  to  produce  and  shall  have  more  intelligence  by  a  Person  that 
w  goin^  down  that  has  an  Estate  lying  near  Wooten  Pilling  that  will  send  me  a 
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Cobbold  V.  Baas  (I),  29th  November  1781^  before  the  Delegates,  go 
no  length  to  prove,  that  parol  testimony  is  not  to  be  admitted  to  show, 
whether  a  paper  is  intended  to  be  a^will,  or  not.  These  cases  do 
not  apply ;  for  upon  the  face  of  this  paper  it  is  not  intended  as  a  testa- 
mentary disposition.     There  is  no  present  disposition.     The  deceas- 

line  that  if  such  persons  as  are  aominated  do  possess  and  reside  their  I  do  hear 
the  Person  that  I  did  employ  was  commanded  to  see  again  as  being  a  very  proper 
man  and  so  great  a  Call  as  has  been  for  He  had  ben  in  the  King  of  Prussias  sevis 
and  received  a  Shot  thro  his  wright  arm  and  by  that  got  his  discharge  which  He 
shew'd  me  —  But  in  case  of  my  demise  I  desire  you  will  draw  up  and  leave  some 
Blanks  for  some  small  legacies  that  after  my  Funeral  Charges  are  defrayed  with 
decency  then  except  some  legacies  I  give  and  bequeath  to  John  Browning  Esqre 
my  dear  and  well  beloved  Ck>usin  my  Lands  and  Tenements  Heriditaments  att 
Wooten  Pilling  in  the  County  of  Bedford  and  also  a  message  -and  Tenement 
lying  in  Bucklersbury  near  the  Mansion  House  in  the  City  of  London  and  you  by 
taking  possession  will  find  my  Wrightings  to  prove  and  also  what  stock  I  shall 
have  remaining  in  the  said  John  Browning  Esqre  Hands  —  I  am        &c  yours 

Cath  Llotd 
"  This  you  have  under 
my  Hand,  if  any  thing 
should  happen  before  the 
Wrighting  is  drawn  up" 

<*  If  my  assits  will  afford  it  to  pay  in  the  Burow  of  Southwark  £  and 

to  Miss  July  Poney  thirty  Pounds  Isaac  Apothecary  a  small  debt  to  Wheeler 
Baker  in  St  Thomas's  a  small  debt  to  Remitt  a  Publican  at  the  Red  Lyon  near 
the  Church  half  his  debt  a  Poor  Milkwoman  in  Kent  street  named  Cater  1 . .  1 . .  0 
These  all  by  Legacy  by  way  of  composition  and  to  Margaret  Shaw  my  room  of 
Goods  and  Sheets  wearing  apparell  and  all  my  best  Linen  Velvet  Cloak  &  Capu- 
chin &  to  Mary  Burke  that  is  now  with  me  Shifts  Bedgowns  Petticoat  &  5  £.  if 
she  is  with  me  at  my  departure — To  Mrs  Bamardi  30  Shillings  for  a  Ring  and  to 
your  little  Girl  a  lime  Cabmet  &,  my  Garnet  Rin^  set  with  Diamonds  Sl  a  larse 
Table  Spoons  but  please  not  put  this  rigmaroll  in  till  I  send  it  correct — This  oiuy 
by  way  of  Memorandum  in  case  I  shoud  go  off  suddenly  — Mary  Skee  something 
for  she  has  used  me  ill  ** 

This  paper  was  written  in  March  1760.  Mrs.  Lloyd  died  on  the  2d  of  August 
in  the  same  year. 

The  Prerogative  Court  pronounced  against  this  paper,  as  beinf  a  conditional 
paper:  the  operation  of  it  depending  on  the  testatrix  dying  suddenly;  whereas 
she  had  time  to  make  a  formal  will ;  and  parol  evidence  was  admitted. 

The  Court  of  Delegates,  Sir  William  Henry  Ashhurst,  Sir  George  Nares,  Sir 
James  Marriot,  Dr.  Macham,  and  Dr.  Bever,  reversed  the  sentence ;  and  pro* 
nounced  for  the  paper  as  the  last  will  and  testament  of  the  deceased ;  thinking  it 
a  perfect  paper  and  an  absolute  disposition. 

(1)  James  Savage,  deceased,  gave  instructions  to  his  attorney  to  prepare  a  will 

for  him.    The  attpmey  prepared  it  with  several  qwera  and  abbrevia- 

[*  201]    tions ;  and  the  deceased  made  *  several  alterations  and  interlineations  in 

the  draft.    He  afterwards  with  his  own  hand  wrote  the  said  will  over  fair 

from  the  said  draft ;   adding  only  a  bequest  of  tlie  residue :  which  he  had  not 

made  in  the  draft;  and  he  concluded,  as  follows: 

"  In  witness  whereof  I  have  to  this  my  last  Will  and  Testament,  contained  in 
Throe  Sheets  of  Paper,  to  the  first  two  whereof  I  have  set  my  hand  and  the  last 
my  Hand  and  Seal  this  in  the  16  Year  of  the  Rei^  of  our  Sovereign 

George  the  Third  of  Great  Britain  Prance  and  Ireland  King  defender  of  the 
Faith  and  in  the  year  of  our  Lord  One  thousand  Seven  Hundred  and  Seventy 
Seven  Jam'  Savage.  Signed  sealed  published  declared  and  delivered  by  the 
testator  James  Savage  as  and  for  his  lost  Will  and  Testament  in  the  presence  of 
us  who  have  at  his  Request  and  in  presence  of  each  other  set  our  names  as  Wit- 
nesses Hereto." 

The  deceased  had  subscribed  his  name  to  each  sheet ;  and  to  the  last  sheet  he 
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ed  never  intended  by  signing  it,  that  it  should  immediately  operate. 
There  are  many  very  sensible  passages  applicable  to  this  subject  in 
Shep,  Touch.  404  to  408. 

The  paper,  upon  which  this  is  written,  the  place,  in  which  it  was 
found,  and  the  alterations,  that  took  place  as  to  the  persons  named, 
strongly  confirm  the  clear  result  of  the  evidence  given  on  the  alle* 
gation  of  the  next  of  kin,  that  the  deceased  never  intended  this  as 
his  will. 

Sir  John  NichoU  (Advocate  General)  ^  and  Mr.  Grant y  in  support 
of  the  sentence.  This  question  has  been  confined  to  a  much  narrower 
ground,  than  that,  on  which  it  ought  to  be  considered ;  namely,  the 
merits  of  the  case,  and  even  the  mere  point,  whether  parol  evidence 
could  be  received.  The  grounds,  upon  which  his  Majesty's  discre- 
tion is  to  be  exercised,  are  much  more  extensive,  with  a  view  to  the 
rights  of  the  subject  and  the  public  expedience.  It  is  exercised 
with  a  great  degree  of  caution.  A  Commission  of  Review  does  not 
belong  to  the  subject  as  matter  of  right;  but  is  administered  ex  gra- 
tia 8f  bemgnitate.  It  does  not  issue  of  course.  Applica- 
tions ♦of  this  kind  have  been  very  seldom  made;  and  [*202] 
still  less  frequently  have  they  been  successful.  Since  the 
year  1705  only  two  have  been  successful ;  the  last  in  1741.  In  the 
case  of  the  ship  Hoogscarpel,  at  the  Board  of  the  Council,  Lord 
Camden  in  giving  judgment  entered  into  the  history  and  nature  of 
these  Commissions ;  and  said,  this  Prerogative  is  not  to  be  counte- 
nanced ;  being  the  growth  of  base  and  despotic  times ;  founded  on 
the  usurpation  of  the  powers  assumed  by  the  Emperors  or  the  Church 
of  Rome,  and  introducing  expedience  into  the  administration  of 
Justice  (1). 

As  to  the  matter  of  right  his  Lordship  said,  he  believed,  that 
would  be  the  last  application  for  such  a  Commission :  at  least  such 
an  application  would  never  again  be  successful.  I  state  this  from  an 
opinion  of  the  late  Advocate  General ;  who  was  Counsel  in  the  • 
cause.  Though  that  was  a  Prize  cause,  yet  Lord  Camden  declared, 
it  applied  to  ail  cases  of  Commissions  of  Review  whatever.  If  this 
is  successful,  it  will  lead  to  such  applications  in  all  cases.  There  is 
great  inconvenience  in  granting  them. 

Then  as  to  the  merits  ;  it  is  not  enough  to  raise  doubts  about  the 
validity  of  the  paper :  if  so  it  would  always  depend  upon  the  party's 
discretion.  This  case  will  probably  never  influence  any  other.    There 

did  affix  his  seal.     The  clause  of  attestation  was  not  subscribed  by  any  wit- 


The  paper  was  considered  imperfect  by  Dr.  Calvert  on  account  of  the  clause  of 
attestation  not  being  witnessed ;  and  he  admitted  parol  evidence :  on  which  he 
set  aside  the  paper. ' 

The  Delegates,  Sir  William  Hemj  Ashhurst,  Sir  Beaumont  Hotham,  and  Dr. 
Macham,  were  of  opinion,  that,  it  being  a  will  both  of  real  and  personal  property, 
it  was  reddendo  singula  dngrdts^  a  perfect  disposition  of  personal  estate,  and 
therefore  a  good  will;  and  they  rejected  parol  testimony  against  it  See  JValker 
V.  Walker,  1  Mer.  503. 

(1)  In  2  Browne's  EccL  Law,  App.  51,  the  same  course  of  reasoning  in  this  case 
is  attributed  to  Lord  Camden. 
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are  no  contradictory  sentences;  but  two  concurrent  sentences. 
In  Savile  v.  Savile  all  these  circumstances  were  stated  by  Lord 
Hardwicke  as  grounds  to  influence  the  discretion  of  the  Crown.  First, 
the  weight  of  evidence  was  against  the  sentence.  Secondly,  the 
question  had  only  been  once  heard  and  examined ;  for  the  appeal  to 
the  Delegates  was  brought  upon  one  preliminary  point;  and  the 
course  of  that  Court  in  such  a  case  is  to  take  possession  of  the 
whole  cause.  Thirdly,  the  sentence  tended  to  establish  a  proposi- 
tion of  great  importance  to  future  cases ;  and  which  had  not  been 
before  established  by  any  decision  in  this  country ;  namely,  that  for- 
giveness of  adultery  may  be  collected  from  facts  and  circumstances, 
so  as  to  bar  the  husband  from  the  right  of  divorce.  That  is  the  law 
of  the  Canonists  and  Civilians:  but  Lord  Hardwicke  thought,  it 
required  more  consideration,  before  it  should  be  admitted  into  the 
Law  of  England.  There  also  it  was.no  hardship  upon  the  party; 
for  Sir  George  Savile  himself  must  of  necessity  be  at  the  expense 
of  all  the  proceedings  in  the  cause.     Here  the  party  in  possession 

of  the  sentence  must  be  at  the  expense  of  the  farther  liti- 
[  *203  ]    gation ;   and  has  no  means  of  being  reimbursed  ;   *  the 

petitioner  having  been  permitted  to  prosecute  his  appeal 
as  a  pauper.  He  ought  to  be  contented  with  the  ordinary  jurisdic- 
tion of  the  country,  and  not  to  expect  an  extraordinary  interference, 
putting  the  other  party  under  such  great  disadvanta^.  There  is 
no  surprise  ;  no  exclusion  of  evidence,  that  was  not  discovered  in 
time,  or  that  could  not  be  brought  forward,  or  that  was  improperly 
rejected  :  but  the  ground  is  simply,  that  the  judgment  is  wrong  up- 
on the  merits.  In  almost  every  case  there  has  been  the  ground  of 
conflicting  judgments.  This  case  must  continue  doubtful  after  re- 
peated decisions  upon  it.  The  amount  of  the  property  is  inaccu- 
rately represented ;  for  by  the  inventory  delivered  on  oath  it  con- 
sists of  only  4000/.  5  per  cents,  and  household  furniture  and  other 
articles,  valued  at  7  or  QOOl. 

This  paper  is  in  substance  and  form  (except  in  the  description)  a 
complete  will ;  giving  directions  for  his  funeral,  appointing  execu- 
tors and  residuary  legatees,  and  signed  and  dated.  It  is  in  no  de- 
gree inofficious ;  for  in  case  of  the  death  of  the  Miss  L'Epines  un- 
married and  without  children  the  property  is  to  go  to  branches  of 
his  own  family.  For  what  purpose  could  he  have  written  his  name 
in  this  paper,  if  it  was  a  mere  memorandum  ?  No  other  paper  than 
these  two  has  ever  appeared.  The  evidence  therefore,  that  speaks 
of  a  will,  he  had  made,  must  mean  this  paper  of  1785.  The  dis^ 
tinction,  the  Courts  have  always  held,  is  this:  if  the  paper  is  sub- 
scribed, the  presumption  is,  that  it  was  intended  to  give  it  a  perma- 
nent effect ;  and  no  parol  evidence  can  be  admitted  to  show,  that 
intention  was  abandoned  :  but  if  the  paper  remains  incomplete,  par- 
ticularly in  point  of  disposition,  the  presumption  of  abandonment  does 
exist ;  and  there  parol  evidence  may  be  admitted.  Though  he  has 
called  this  a  plan,  he  has  also  called  it  his  last  will  and  testament. 
The  act,  he  has  done,  bears  every  characteristic  of  what  he  has  once 
voi,.  IV.     .  12* 
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called  it,  his  last  will.  It  is  not  future  intentioii.  It  is  present,  com- 
plete, gift  throughout ;  a  disposition  of  all  his  fortune.  If  he  had 
occasionally  slipped  into  words  of  present  disposition,  no  great  stress 
could  have  been  laid  on  them.  But  here  the  words  of  present  dis- 
position are  uniform.  Every  sum  given  is  given  by  such  words. 
The  instances,  in  which  he  speaks  in  the  style  of  memorandum,  are, 
where  discretionary  acts  are  to  be  done ;  as  in  the  direction  to  sell 
the  household  goods :  so  as  to  his  burial.  As  to  the  expres- 
ffion  in  the  codicil,  that  he  must  not  forget  his  good  *  friends  [*  204] 
the  Miss  Howells,  he  proceeds  immediately  to  give  legacies 
to  them ;  and  puts  a  date  and  signature  to  it.  There  are  many 
cases,  in  which  from  the  circumstances,  in  which  the  paper  has  been 
left,  it  is  impossible  to  suppose,  the  party  intended,  at  the  time  of 
writing,  that  it  should  remain  in  that  state ;  as  where  it  is  written 
upon  a  loose  piece  of  paper,  or  in  a  leaf  of  a  pocket-book  (1)  ;  yet 
if  it  is  testamentary,  and  there  is  no  express  declaration,  that  it  is 
only  the  basis  of  a  future  will,  it  shall  operate ;  though  it  is  clear 
from  the  circumstances,  he  intended  to  make  a  more  formal  and 
complete  instrument. 

This  case  shows  the  propriety  of  the  statute,  excluding  parol  evi- 
dence ;  for  here  are  two  sets  of  witnesses  speaking  directly  against 
each  other  as  to  the  declarations  of  the  testator.  Such  declarations 
as  are  relied  upon  by  the  petitioner  are  frequently  made  by  persons 
near  death,  to  get  rid  of  importunity,  and  to  give  the  people  about 
them  a  good  impression  of  them.  But  evidence  of  this  sort  is  not 
admissible.  The  subscription  may  be  impeached  upon  fraud,  force, 
or  insanity :  but  where  those  circumstances  do  not  occur,  the  subscrip- 
tion cannot  be  impeached ;  and  the  presumption  prevails,  that  the 
party  subscribed  the  paper  in  order  to  give  it  legal  validity.  Where 
the  paper  is  subscribed  by  the  deceased,  a  capable  person,  acting 
freely  and  voluntarily,  the  uniform  doctrine  of  the  testamentary 
Court  is,  that  by  signing  he  gives  legal  validity  to  the  paper ;  and  no 
evidence  of  a  subsequent  change  of  intention  can  be  admitted.  I 
do  not  deny,  that  the  intention  may  be  so  ambiguous  from  the  way, 
in  which  it  is  described,  that  it  may  be  necessary  to  resort  to  evi- 
dence, not  of  intention  and  design,  but  of  what  the  testator  himself 
conceived  he  had  done  by  that  paper. 

But  if  this  evidence  is  admitted,  it  affords  no  ground  for  a  com- 
mission of  review.  It  is  all  one  way  as  to  the  testator's  conception, 
that  he  had  made  a  will  in  favor  of  the  Miss  L'Epines.  There  is  no 
trace  of  any  will  executed  in  pursuance  of  the  plan.  Mr.  Fox,  the 
testator's  attorney,  was  never  consulted  about  a  will.  These  decla- 
rations therefore  must  be  referred  to  this  paper ;  and  show  this  con- 
ception, that  by  this  paper  he  made  a  will.  Any  evidence  may  be 
answered  by  the  conjecture,  that  he  might  have  executed  a  will  in 
pursuance  of  this  plan.  There  is  no  probability,  that,  r«oo51 
*  when  he  speaks  of  a  will  in  favor  of  the  Miss  L'Epines,     *^         ^ 

(1)  Cox  V.  Btuady  anUj  vol.  iiL  155. 
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he  means  any  thing  but  this  paper.  With  the  usual  inaccuracy 
of  parol  evidence  Mrs.  Jones  speaks  of  a  legacy  of  10002.  to 
Mrs.  Johnson ;  whereas  it  is  an  annual  payment ;  and  not  properly 
even  the  interest  of  that  sum.  It  is  only  an  inaccuracy  in  her  evi- 
dence ;  for  she  could  not  have  seen  a  will  in  Doctors'  Commons 
giving  the  legacy,  she  describes.  What  the  testator  says  as  to  that 
legacy  in  the  paper  of  1789  is  mere  mistake. 

Your  Lordship  will  not  merely  upon  a  doubt  of  the  propriety  of 
the  determination  recommend  a  review  of  the  sentence ;  which 
would  be  big  with  public  inconvenience  by  encouraging  such  ap- 
plications. 

Lord  Chancellor  during  the  argument  observed,  that  he  could 
not  conceive,  how  a  man  can  express  a  plan  of  a  will  without  there 
being  in  the  delineation  of  it  legatory  words. 

His  Lordship  also  said,  applications  for  a  commission  of  review 
had  been  made  in  his  time :  one  before  Lord  Northington  :  no  notice 
was  taken  of  it ;  because  it  was  a  review  of  a  sentence  in  Ireland, 
in  the  case  of  Lord  Boyne  ;  and  it  was  successful. 

The  reply  was  stopped  by  the  Court. 

Lord  Chancellor  [Louohborouoh].  It  has  been  truly  stated 
in  the  argument,  that  this  application  is  by  no  means  a  matter  of 
course.  It  is  in  the  discretion  of  the  Crown,  upon  grounds  of  sound 
discretion,  to  grant  a  commission  of  review ;  and  though  I  state  it 
as  not  being  at  all  a  matter  of  course  to  grant  it,  I  can  by  no  Ineans 
admit  what  was  stated  by  the  King's  Advocate  yesterday,  supported 
by  a  quotation,  that  certainly  from  the  respect  that  is  always  due  to 
the  name  of  Lord  Camden  deserves  the  utmost  attention.  I  cannot 
but  suppose,  if  the  note  is  accurate,  all,  that  fell  from  Lord  Camden, 
was  pointed  and  applied  to  the  case  of  frequent  trials  upon  questions 
of  prize ;  upon  which  undoubtedly  very  strong  arguments  occur 
gainst  going  beyond  the  usual  limits,  which  the  course  of  the  Ad- 
miralty and  the  observance  of  foreign  treaties  prescribe ;  that  from 
the  sentence  of  the  Vice-Admiralty  there  may  be,  and  there  must 
be,  an  appeal  to  the  King  in  Council.  It  is  to  be  decided  there  only 
upon  appeal.  The  decision  is  very  solemn.  The  mode  is 
[t  206]  *  sanctioned  by  public  engagements ;  and  the  most  obvious 
inconvenience  arises  from  keeping  in  suspense  the  ques- 
tion, whether  a  dividend  is  to  be  made  among  the  captors,  or  the 
capture  is  to  be  restored.  The  postponing  the  decision  can  never 
happen  without  great  inconvenience,  and  great  public  inconve- 
nience ;  and  it  is  to  be  considered,  that  the  question  upon  matter  of 
prize  arises  upon  that,  which  in  its  own  nature  is  a  right  of  the 
Crown ;  though  now  vested  by  the  Crown  in  the  captors :  but  ante- 
cedent to  the  Act,  that  gave  the  interest  of  the  Crown  to  the  captors, 
the  disposition  was  properly  a  matter  of  the  King's  prerogative  and 
pleasure.  But  as  to  the  ordinary  right  upon  suits  in  the  Ecclesias- 
tical Court,  Lord  Camden  never  could  have  passed  that  severe  stric- 
ture upon  a  prerogative  beyond  all  doubt  vested  in  the  Crown :  for 
so  far  from  its  being  taken  by  usurpation,  according  to  the  note,  of 
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those  rights,  that  either  the  Emperors  or  the  Church  of  Rome  had 
arrogated,  it  could  not  have  escaped  him,  that  it  is  perfectly  in  an- 
alogy to  the  common  law ;  and  that  the  Law  of  England  is  particu- 
larly anxious,  that  the  right  should  not  be  bound  by  quick  conclu- 
sions. We  all  know,  that  three  trials  have  been  frequently  granted ; 
and  in  one  instance,  I  think,  the  case  of  Lord  Faukonberg  v. 
Pierce  (1),  a  fourth  trial  was  granted  by  Lord  Hardwicke :  but  three 
trials  in  the  Courts  of  Law  are  frequent.  The  question  is  decided 
by  a  Judge  and  Jury  in  the  first  instance,  and  then  a  second  and  a 
third  time. 

But  take  the  course  of  the  law  in  matters  of  error.  There  is  no 
question  of  civil  right,  that  in  the  ordinary  course  of  the  jurisdiction 
of  this  country  may  not  go  through  three  inquiries.  A  cause  begin- 
ning in  the  Court  of  Common  Pleas  goes  first  to  the  Court  of  King's 
Bench,  and  from  that  to  the  House  of  Lords.  In  the  course  of  the 
Court  of  King's  Bench  the  writ  of  error  anciently  was  at  once  to 
the  House  of  Lords.  That  was  found  to  be  extremely  inconve- 
nient ;  the  House  of  Lords  not  sitting  at  that  time  so  regularly  and 
constantly,  as  they  do  now ;  and  in  order  to  remedy  that  inconve- 
nience, and  following  up  the  principle  of  successive  inquiries,  whether 
error,  or  not,  the  Court  of  Exchequer  Chamber  was  established  by 
the  statute  of  Elizabeth.  From  that  it  goes  to  the  House  of  Lords. 
In  that  way  there  are  also  three  inquiries. 

There  is  only  one  case,  in  which  for  an  obvious  reason  the  com- 

(1|  Reported  in  Ambler,  210,  upon  the  motion  for  the  third  trial. 
Tne  celebrated  cause  of  Ijord  Sherborne  v.  Aoper  is  a  remarkable  instance  of 
repeated  trials.  It  arose  in  Ireland  upon  a  question  as  to  the  legitimacy  of  the 
Defendant  Naper.  Lord  Sherborne  brought  an  ejectment;  which  was  tried  upon 
the  23d  of  November,  1775,  at  the  bar  of  the  Court  of  Kixig's  Bench  by  a  jury  of 
the  county  of  Westmeath.  The  verdict  was  for  the  Defendant.  Upon  the  25Ui 
of  April,  1780,  another  ejectment  for  lands  in  the  county  of  Dublin  was  tried  at 
the  MT  of  the  Court  of  Exchequer ;  when  the  Defendant  declined  calling  wit- 
nesses, who  had  upon  the  former  trial  proved  a  marriage  in  fact  between  his 
parents ;  and  he  rested  solely  on  a  reputation  of  mamasje.  The  verdict  was  for 
the  Defendant,  contrary  to  tne  opinion  of  the  Court  Upon  the  25tli  of  Novem- 
ber, 1782,  another  trial  took  place  at  the  bar  of  the  Court  of  Exchequer ;  and  the 
same  evidence  was  produced  as  to  the  actual  marriage  as  upon  the  first  trial :  but 
one  of  the  witnesses  upon  the  cnxMhexamination  appearing  to  be  penured,  the 
Plaintiff  Lord  Sherborne  obtained  a  verdict  The  witness  £ed  soon  auerwards : 
but  two  persons  were  convicted  of  subornation  of  perjury. 

Afterwards  an  issue  was  directed  from  the  Court  of  Chancery  by  Lord  Liffbrd 
as  to  the  legitimacy  of  Nt^r ;  which  was  tried  upon  the  12th  of  November, 
1788,  in  the  Court  of  Exchequer;  when  the  Defendant  Naper,  going  only  upon 
reputation,  had  another  verdict  contrary  to  the  opinion  of  the  Court  Lord  Litiord 
refused  an  application  for  another  tnal :  but  upon  an  appeal  to  the  House  of 
Lords  that  order  was  reversed  on  the  16th  of  March,  1790 ;  in  consequence  of 
which  a  fifth  trial  was  ordered ;  which  took  place  at  the  bar  of  the  Court  of  Com- 
mon Pleas ;  and  the  verdict  was  aj^ain  for  the  Defendant  Naper.  That  verdict 
standing  unimpeached,  an  application  for  a  new  trial  was  refused  by  Lord  Clftre 
on  the  16th  December,  1790. 

*  Lord  Sherborne  afterwards  brought  anotlier  ejectment  for  land  in  the    [*  207] 
county  of  Westmeatli ;   which  was  tried  in  the  Court  of  King's  Bench ; 
and  another  verdict  was  given  for  tlie  Defendant  Naper.     A  bill  of  exceptions 
as  tendered  upon  some  evidence ;  which  was  never  made  up. 
See  Ridgeway^s  Cases  in  Parliament,  in  Ireland,  vol.  ii.  25M. 
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mon  law  makes  a  repeated  inquiry  not  a  matter  of  right  but  of  dis- 
cretion. That  is,  in  criminal  cases.  If  it  was  at  the  discretion 
of  the  party,  he  would  always  take  that  mode  of  delaying  execution. 
Therefore  it  is  in  the  discretion  of  the  Crown  to  grant  it  or  not. 
An  appHcation  is  to  be  made  to  the  officer  of  the  Crown,  the  Attor- 
ney General.  It  was  held  at  one  time,  and  it  was  extravagant 
enough,  that  a  writ  of  error  in  civil  matters  is  not  a  matter  of  right. 
I  allude  to  the  case  of  the  Aylesbury  men./  In  the  heat  of  party  the 
House  of  Commons  adopted  that  unwise  and  indiscreet  opinion: 
but  the  Lords  resolved  to  the  contrary ;  and  that  the  Crown  is 
bound  to  issue  the  writ  in  Civil  cases :  in  Criminal  cases  the  officer 
of  the  Crown  must  interfere  to  prevent  a  writ  of  error  being  sued 
out  merely  to  evade  execution  of  the  judgment :  but  if  distinct  matter 
of  error  can  be  pointed  out,  in  my  observation  and  practice,  the  At- 
torney Qeneral  has  not  thought  himself  at  liberty  to  refuse  it :  if 
there  is  an  appearance  of  right,  if  it  is  an  arguable  case,  he  does 

not  prevent  it,  but  permits  it  to  be  argued. 
[*  208]         *  It  is  not  merely  perhaps  an  opinion,  that  the  judgment 

is  erroneous,  that  would  induce  me  to  report,  that  the 
commission  ought  to  issue,  where  a  grave  inquiry  has  been  carried 
on,  and  a  very  respectable  Court  of  Delegates  have  affirmed  the  sen- 
tence :  though  I  must  doubt  it  I  agree,  there  ought  to  be  circum- 
stances to  make  the  question  of  some  importance.  Here  the  value 
may  be  more  or  less.  Upon  one  side  it  is  stated  as  high  as  20,000/. 
.on  the  other  side  it  is  represented  as  not  exceeding  5000/.  But  the 
point  to  be  argued  is  really  a  very  material  one ;  and  the  circum- 
stance, that  biasses  my  judgment,  is  this :  I  cannot  take  upon  me 
to  say,  whether  according  to  the  course  in  the  Court  of  Probate 
there  are  not  authorities,  that  would  very  abundantly  support  the 
decision :  but  if  so,  I  wish  to  have  that  point  fully  ascertained  by  a 
second  inquiry  directed  to  that  precise  point ;  because,  if  such  a 
thing  as  this  is  to  be  proved  as  a  will,  it  calls  loudly  for  the  legisla- 
ture to  make  some  regulation  as  to  the  disposition  of  personal  prop- 
erty, so  as  that  there  should  be  something  of  solemnity,  certainty  and 
precision,  in  order  to  give  away  that  property,  and  defeat  the  natural 
rights  of  the  relations  (1).  There  is  only  one  way,  in  which  I  can 
form  my  own  judgment  upon  it.  Part  of  the  evidence  I  lay  per- 
fectly aside.  As  in  every  case  of  parol  evidence  of  the  intention, 
as  to  what  the  testator  may  have  declared,  the  evidence  is  in  perfect 
contradiction :  One  set  of  witnesses  speaking  to  positive  declara- 
tions, that  he  had  made  a  will ;  others  as  positively  to  declarations, 
that  he  never  had ;  and  would  not  settle  his  affairs.  It  is  always  so ; 
whether  the  evidence  is  to  rebut  a  resulting  trust,  or  to  explain  a 
will,  one  never  fails  to  see,  that  the  witness  comes  with  the  party. 
Besides  that,  there  is  the  particular  mode  of  applying  the  conversa- 
tions.    In  a  very  late  instance  before  me,  the  case  of  Naune  v. 

(1)  See  post,  vol.  v.  284,  5;  Btaudiamp  v.  The  Earl  of  Hardwkkt;  and  the 
opinion  of  tlie  Master  of  the  Rolls  to  the  same  effect,  eniUe,  vol.  iii.  160,  Coxt  v. 
BasstU 
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Finch,  (ante.  Vol.  I.  344 ;  II.  78,)  the  parol  evidence  was  all  the 
conversations  the  witnesses  held  to  the  testator,  and  taking  him  to 
have  assented  to  the  propositions  they  stated  to  bim. 

Another  part  of  the  evidence  here  consists  of  facts  and  circum- 
stances, the  existence  of  which  very  much  affects  the  question, 
whether  there  is  a  will,  or  not.  Suppose,  I  was  trying  it  in  a  Court 
of  Law  upon  an  issue,  Devitamt  vel  nan,  upon  the  view  of  the  paper, 
and  the  evidence,  how  it  was  discovered,  among  office  papers,  in  an 
office  desk  of  a  store-keeper ;  with  the  additional  circumstance,  that 
another  paper  in  his  hand-writing  was  found  in  hb  house 
♦among  his  private  papers;  with  the  circumstance  of  his  [*209] 
declaration  in  that  second  paper,  which,  though  it  could 
not  be  set  up  as  a  will,  because  it  is  quite  unfinished,  yet  is  a  declar- 
ation as  to  the  legacy  he  intended  for  Mrs.  Johnson,  and  directly 
supports  the  evidence  of  Mrs.  Jones,  that  he  had  by  a  will  given  a 
legacy  to  Mrs.  Johnson  of  1000/.  5  per  cents.  He  has  said  directly 
in  that  paper,  that  he  intended  to  give  her  lOOOZ.  5  per  cents. 
The  comment  upon  it  is,  that  he  was  mistaken ;  that  he  must  have 
been  referring  to  the  gift  made  in  the  prior  paper,  not  of  1000/.  nor 
of  the  interest  of  it,  but  of  an  annuity  of  60/.  a  year,  charged  upon 
the  interest  of  a  sum  of  money  in  the  5  per  cents.  It  is  too  much 
for  me,  it  would  be  very  rash,  to  conclude,  that  he  was  mistaken  in 
that.  He  has  said,  he  intended  to  give  her  1000/.  5  per  cents.  He 
carries  it  on  in  a  will,  that  cannot  take  effect  as  a  will,  but  is  a  dec- 
laration under  his  hand.  Then  add  the  circumstance  of  what  he 
calls  it.  There  is  nothing  but  the  mere  circumstance,  that  this, 
which  he  professes  to  be  a  plan  of  a  will  proposed  to  be  drawn  out, 
contains  legatory  words  of  present  gift.  He  entitles  it  "  A  Plan  de- 
signed for  the  last  will  and  testament  of  William  Matthews,  Store- 
keeper of  His  Majesty's  Yard,  Deptford."  In  his  codicil  he  says, 
"  I  must  not  forget  my  good  friends  Miss  Mary  and  Miss  Charlotte 
Howell,"  &c.  If  that  had  been  "  Memorandum  to  give  "  it  would 
speak  strongly  with  the  first  sentence  and  the  title.  It  is  runnin^:^ 
very  near  to  say,  there  is  any  distinction  between  "Memorandum" 
and  "  I  must  not  forget." 

Uhder  all  these  circumstances,  with  this  evidence,  and,  above  all, 
the  evidence  of  the  paper  itself,  I  should  have  no  difficulty,  sitting, 
as  I  have  sat  in  a  Court  of  Law,  to  put  it  so  to  the  jury,  that  I  should 
expect  a  verdict,  that  he  had  not  devised ;  that  it  was  no  will,  but 
only  a  project  of  a  will,  not  a  complete  definite  rule  and  law  for  set- 
tling his  fortune.  It  is  not,  it  cannot,  be  denied,  the  argument 
presses  so  strong,  that  upon  the  perusal  of  this  paper  the  natural 
conclusion  is,  that  it  was  his  intention  to  make  a  more  formal  paper 
than  this.  That  inference  cannot  possibly  be  avoided.  Then  ex 
hypothesi  this  paper  at  the  time  he  subscribed  it  was  not  the  law,  the 
testament.  When  then,  at  what  period,  did  the  voluntas  testandi 
exist  in  his  mind  quoad  this  instrument  ?  If  it  is  admitted, 
as  it  must  be,  that  when  he  subscribed  his  name,  he  was 
looking  to  some   future  act,  the   decision,  that   this  is   his  will. 
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would  destroy  the  most  general  maxim,  I  know  of,  ^<  voluntas  testaioris 
ambidatoria  est  usque  ad  mortem"  No  man  can  answer  the  ques- 
tion, at  what  time  that  intention  existed  in  his  mind.  I  know,  there 
was  a  period,  when  a  contrary  intention  existed.  He  has  given  that 
evidence  under  his  own  hand  by  the  paper  of  1789. 

Under  all  these  circumstances  I  should  have  felt  myself  obliged, 
as  an  act  of  duty,  strongly  to  press  upon  the  consideration  of  the 
jury  the  utter  impossibility  upon  the  fair  result  of  the  evidence  of 
making  the  suf^sition,  that  this  was  the  will,  and  I  must  have 
added  another  circumstance,  that  it  was  his  last  will.  The  manner 
in  which  it  was  kept,  with  so  little  attention,  the  place,  where  it  was 
found,  these  circumstances  are  always  of  great  consideration. 

But  though  that  is  the  bias  of  my  mind,  I  am  very  far  from  say- 
ing, it  may  not  be  a  necessary  conclusion  in  the  Court,  which  is  to 
decide  by  other  maxims  than  we  are  acquainted  with  here,  that  this 
will  may  be  established :  but  I  wish  the  point,  after  it  has  been  well 
canvassed  and  considered,  to  be  felt  as  a  point  of  great  weight  and 
importance ;  and  if  such  things  are  to  be  established  as  wills,  it 
loudly  requires  the  interference  of  the  l^slature  to  prevent  such  a 
latitude  in  that  respect,  as  makes  the  disposing  of  all  a  man's  fortune 
the  most  slight  and  trivial  act,  attended  with  much  less  of  form, 
solemnity,'  and  precision,  than  any  act  he  could  do  with  regard  to 
any  part  of  his  property  during  his  life. 

I  shall  therefore  certify,  that  it  is  proper,  that  this  commission 
should  be  granted. 

In  the  certificate  to  his  Majesty,  that  followed  this  judgment,  the 
Lord  Chancellor,  as  the  ground  of  his  opinion,  that  it  is  reasonable 
and  proper  for  his  Majesty  to  grant  a  commission  of  review  in  this 
cause,  states,  that  the  points  of  law,  which  arise  on  the  proceedings, 
appear  to  his  Lordship  to  be  so  important  to  the  public,  that  it  is 
fit,  that  they  should  be  heard  and  determined  in  the  most  solemn 

manner. 
[*21l]         *  A  Commission  of  Review  issued  accordingly  (1). 

1.  The  doctrine,  held  in  the  principal  case,  that  a  commiBsion  of  review,  after 
the  Court  of  Delegates,  ia  not  ex  debito  jvstituBj  which  the  subject  may  claim  as  a 
ri^ht ;  but  a  prerogative  of  the  Crown,  to  be  exercised  with  the  advice  of  its 
officer  holding  the  Great  Seal,  according  to  circumstances ;  as  it  was  grounded 
on  previous  decisions;  (fVanklin^s  case,  2  P.  Wms.  299;  CoUingtofCs  case,  stated 

(1)  The  sentences  of  the  Court  of  Delegates  and  the  Prerogative  Court 
were  reveiBed  by  the  Commissioners  of  Review:  MaJUvsws  v.  tramery  post, 
vol.  v.  23.  A  late  instance  of  a  successful  application  for  a  Commission  of 
Review  has  occurred  in  Ireland  in  the  case  of  Goodwin  v.  Gieskr,  upon  a 
will ;  published  in  The  Irish  Term  Reports,  from  Easter  Term  34  Geo.  III.  to 
Hilary  Term  35  Geo.  III.  inclusive,  371.  The  ground  of  the  application  was, 
that  the  Court  of  Delegates  affirmed  the  sentence  of  the  Prerogative  Court 
in  favor  of  the  will  merely  upon  reading  the  depositions  of  the  subscribing 
witnesses,  in  a  case  of  great  suspicion  and  peculiar  circumstances,  and  in  the 
absence  of  the  Appellant's  Advocates  and  Proctor,  who  upon  the  refusal  of  an 
application  on  the  part  of  the  Appellant  for  an  adjournment  of  the  fiist  meeting, 
in  order  to  examine  tlie  Uransraiss  of  tlie  proceedings,  left  the  Court 
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in  note  2  to  Swanst  328 ;  IKU  v.  WhUe^  Mosely  34 ;)  so  it  has  been  subsequently 
pursued.  Ex  parte  iWon,  5  Ves.  645 ;  EagUkm  and  Coventry  v.  Kingston^  o 
Yes.  465;  Goodwin  v.  Giesler^  Irish  T.  R.  381. 

2.  In  CotHngUm^t  ease,  ubi  supra,  and  in  Saul  v.  WUson,  2  Vem.  118,  it  is  ex- 
plicitly laid  down,  that  no  appeal  to  the  House  of  Lords  lies  from  a  sentence  of 
the  Court  of  Delegates :  in  opposition  to  which,  it  is  believed,  nothing  more  can 
be  adduced  than  an  incidental  query  by  Sir  Bartholomew  Shower,  appended  to  his 
report  of  the  case  of  Warner  v.  JSTorlhy  Show.  P.  C.  110. 

3.  If  a  testamentary  paper  be  imperfect,  either  in  itself,  or  in  the  writer's  ap- 
prehension of  it,  it  can  only  be  entitled  to  probate,  on  proof  being  furnished  of  his 
having  been  prevented  by,  what  is  technically  called,  the  "  Act  of  God,"  from 
completing  it  Beatu  v.  beaty,  1  Addams,  158 ;  Rymea  v.  CUirkson,  1  Phillim. 
34;  Coiea  v.  TrecoUwA,  9  Ves.  248;  fVaiker  v.  Waiker,  1  Meriv.  503.  And  it  is 
essential  to  eveiy  testamentary  instrument,  that  it  may  be  altered  even  in  artieuio 
mortis ;  Balch  v.  Symes,  1  Turn.  92 ;  irrevocability  would  destroy  its  essence  as  a 
wilL    Hobson  v.  Btackhvrny  1  Addams,  278 ;  Reid  v.  Shergold,  10  Ves.  379. 

4.  As  to  the  effect  of  parol  declaration  of  a  testator,  to  rebut  a  resulting  trust 
under  his  will ;  see  note  3  to  Clennel  v.  LetdhwaiU,  2  V.  465. 

5.  With  respect  to  the  costs  of  proceedings  under  a  commission  of  review ;  see 
note  3to  Ex  parte  SmUh,  5.V.  706. 

The  Petition  was  preferred  to  the  King  in  Council,  and  in  the  usual  course  was 
referred  to  the  Lord  Chancellor.  Lord  Clare  in  delivering  his  opinion  observed, 
that,  where  a  sentence  of  the  Ecclesiastical  Court  has  been  solemnly  affirmed  by 
the  Judges  Delegates,  and  a  Petition  is  preferred  to  the  Crown  for  a  Commission 
of  Review,  the  case  ought  to  receive  a  very  serious  and  deliberate  consideration 
to  warrant  a  Report  to  his  Majesty,  that  such  a  Commission  ought  to  issue.  In 
such  a  case  he  should  never  hold  himself  authorized,  merely  because  he  mi^ht 
differ  in  opinion  with  the  Judges  Delegates  upon  the  proofs  m  the  cause,  humbly 
to  advise  his  Majesty  to  interpose. 

His  Lordship  then  goes  into  the  case ;  and  says,  that  the  sentence  of  affirmance 
must  bind  the  parties  finally  and  irrevocably,  unless  his  Majesty  shall  interpose, 
and  appoint  Commissioners  of  Review  to  do  that  justice,  which  ought  to  iiave 
been  executed  under  the  ordinary  Commission  of  Appeal.  That  such  a  power 
rests  with  the  Crown  no  man  can  doubt ;  and  if  ever  a  case  existed  calling  loudly 
for  the  exercise  of  it,  it  was  that,  upon  which  he  was  then  to  report 

His  Lordship  added,  it  was  a  duty  he  owed  to  his  Majesty  faithfully  to  state 
the  proceedings,  that  had  taken  place ;  and  humbly  to  submit,  that  there  will  be 
a  failure  of  justice,  unless  his  Majesty  shall  be  j^aciously  pleased  to  interpose  his 
authority  by  directing,  that  a  Commission  of  Review  shall  issue  to  rehear  and 
review  the  sentence,  and  the  proceedings,  of  which  the  Petitioner  has  com- 
plained. 

In  PenUand  v.  O^Malie,  a  testamentary  cause  in  Ireland  before  the  Court  of 
Delegates  in  1789,  the  Delegates  were  equally  divided:  Mr.  Justice  Helen  and 
Mr.  Vesey  against  Mr.  Justice  Crookshank  and  Mr.  Burroughs ;  and  no  judgment 
was  given,  liord  Lifibrd  said,  he  could  do  nothing  in  it ;  but  that  in  future  he 
would  take  care,  that  there  should  be  a  majority,    ft  was  afterwards  compromised. 

Though  by  the  statutes  24  Hen.  VIII.  c.  12,  and  25  Hen.  VIII.  c.  19,  it  is 
declared,  that  the  sentence  of  the  Court  of  Delegates  shall  be  definitive,  this 
branch  of  the  Prerogative  was  confirmed  at  the  Reformation,  as  one  of  the 
powers  antecedently  exercised  by  the  Pope ;  whose  authority  was  annexed  to  the 
Crown  by  the  statutes  26  Hen.  VlII.  c.  1,  and  1  Eliz.  c.  1.  See  also  4  Inst  341 ; 
Dyer,  273;  Crer£liz.  571.     No  appeal  lies  to  the  House  of  Lords:  2  Swanst 

3aa 

It  may  be  useful  by  wav  of  direction  as  to  the  practice  upon  this  very  rare  pro- 
ceeding to  add,  that  the  Petition  is  addressed,  not  to  the  King  in  Chancery,  but 
to  the  King's  Most  Excellent  Majesty  in  Council.  It  states  briefly  a  naked  case 
of  facts,  and  the  sentence  of  the  Court  of  Delegates ;  and  that  by  such  sentence 
the  Petitioner  thinks  himself  aggrieved.  It  Sien  proceeds  to  pray,  that  His 
Majesty  would  most  graciously  be  pleased  to  grant  a  Commission  of  Review  to 
rehear,  reconsider,  and  determine,  the  said  Cause,  directed  to  such  Lords  Spiritual 
and  temporal,  and  Judges  of  the  Common  Law,  and  Doctors  of  the  Civil  Law,  of 


212  HARRISON   V.  ROWLEir.  [1796. 

HARRISON  V.  ROWLEY, 

[Rolls.— 1798,  June  29;  Nov.  8.] 

An  executor,  who  died  before  probate,  wna  held  entitled  to  a  legacy  dven  for  his 
care  and  loss  of  time  in  the  execution  of  the  trusts  of  the  will  by  having  con- 
curred with  the  other  executors  in  directions  for  the  funeral  and  in  paying  some 
small  sums  on  that  occasion,  (a) 

Qu.  Whether  an  executor  was  entitled  to  a  legacy  in  that  character,  who  died  at 
a  distance,  without  manifesting  any  intention  to  accept  the  trust,  or  without 
knowing  of  it,  [p.  215.1 

Giving  directions  for  the  funeral  will  not  make  a  man  executor,  (h)  [p.  216.] 

Mart  Alsager,  by  her  will  dated  the  20th  of  June,  1792, 
devised  divers  real  estates,  and  gave  the  principal  part  of  her 
personal  estate,  to  her  executors  and  trustees  upon  the  trusts  ex- 
pressed in  her  will,  for  the  benefit  of  her  sister  Judith  Alsager ;  and 

this  Realm,  as  to  his  Majesty  in  his  great  wisdom  shall  seem  meet,  with  the  usual 
clause  of  Q;uorvmf  &.c. 

An  order  then  issues  from  the  Council  to  the  Lord  Chancellor  to  inquiie/into 
the  merits  of  the  Petition,  and  report  his  opinion  to  His  Majesty. 

In  consequence  of  that  order  the  Lord  Chancellor  hears  the  parties  by  Counsel, 
includinflr  Civilians ;  and  makes  his  Report  to  His  Majesty,  whether  it  will  be 
reasonabia  and  proper  for  His  Majestv  to  grant  a  Commission  of  Review  accord- 
ing to  the  prayer  of  the  Petition.  If  the  Report  is  in  favor  of  the  Petition,  an 
order  issues  from  the  King  in  Council,  directing  the  Lord  Chancellor  to  cause 
such  Commission  to  be  prepared  in  the  usual  manner  under  the  Great  Seal.  The 
Commission  is  directed  to  new  Delegates,  including  Lords  Spiritual  and  Tem- 
poral, Judges  of  the  Common  Law,  and  Doctors  of  the  Civil  Law ;  and  in  order 
to  make  a  Final  decree  or  sentence  one  at  least  of  each  class  is  directed  by  the 
Commission  to  attend. 

The  two  last  applications  for  this  commission  were  unsuccessful :  pottf  Ex 
parte  Fearon^  vol.  v.  633;  Eagleton  v.  Kingston^  viiL  438. 

(a)  In  cases  like  the  present,  the  question  is,  what  shall  be  a  sufficient  aasump- 
tion  of  the  character  of  executor,  to  entitle  the  legatee.  It  is  laid  down,  that  if 
the  legatee  prove  the  will  wiUi  an  intention  to  act  under  it,  that  will  be  a  suffi- 
cient performance  of  the  condition ;  or  if  he  unequivocally  manifest  an  intention 
to  act  in  the  executorship,  as  by  giving  directions  about  the  funeral  of  the  testa- 
tor, as  in  the  present  case,  although  he  be  prevented  by  death  from  farther  enter- 
ing upon  his  office.  2  Williams,  Exec.  919,  921 ;  Fheman  v.  FonHetf  3  Meriv. 
31.    See  also  EolhmaUr  v.  Myers,  4  Dessaus.  223. 

(6)  See  the  subject  of  executors  de  9on  tort,  in  1  Williams,  Exec.  148-159. 
There  are  many  acts  which  a  stranger  may  perform,  without  incurring  the  hazard 
of  being  involved  in  such  an  executorship ;  such  as  locking  up  the  goods  for 
preservation ;  directing  the  funeral,  in  a  manner  suitable  to  the  estate  which  is 
left,  and  defraying  the  expenses  of  such  funeral  himself,  or  out  of  the  deceased^s 
effects ;  makinor  an  inventory  of  his  property ;  feeding  his  cattle ;  repairing  his 
houses,  or  providing  necessaries  for  his  children ;  for  these  are  offices  merely  of 
kindness  and  charity.  Ibid,  151, 152 ;  Godolphin,  Pt.  2  c.  8,  §  6.  Where  a  party 
receives  a  debt  due  to  the  estate  of  a  person  deceased,  for  the  purpose  of  provid- 
ing the  funeral,  he  will  not  thereby  become  chargeable  as  executor  de  mm  ttniy 
unless  he  receives  a  greater  sum  than  is  reasonable  for  that  purpose,  regard  being 
had  to  the  estate  and  condition  of  the  deceased,  which  is  a  question  for  the  jury. 
Camdeii  v.  Fletcher,  4  Meeson  &  W.  378.  The  intermeddling  necessary  to  ren- 
der a  person  liable  as  executor  of  his  own  wrong  must  be  such  as  to  manifest  a 
lizhi  to  exercise  or  make  disp6eition  of  the  effects  of  the  deceased.  Givers  v. 
lEf^sinSt  4  M'Cord.  286.  See  also  (Mome  v.  Moss,  7  Johns.  161 ;  King  v.  Lyman, 
1  Root,  104 ;  Dorsey  v.  Smithson,  6  Harr.  &  J.  61 ;  Turner  v.  C^tW,  1  Dcver.  25. 
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in  cafle  she  should  not  dispose  thereof^  the  testatrix  made  a  general 
disposition  in  &vor  of  other  relations. 

She  gave  and  bequeathed  to  her  said  executors  and  trustees  the 
sum  of  100/.  each  for  their  care  and  loss  of  time  in  the  execution  of 
the  trusts  reposed  in  them,  together  with  all  reasonable  expenses, 
when  they  should  be  called  from  home  on  account  thereof:  and  she 
appointed  John  Ford,  Thomas  Rowley,  and  Jonathan  Wilson,  joint 
executors  of  her  said  will  and  trustees  for  the  several  purposes  therein 
mentioned. 

Judith  Alsager,  sister  of  Mary  Alsager,  made  her  will,  bearing  the 
same  date,  by  which  after  devising  divers  real  estates  and  giving  the 
principal  part  of  her  personal  estate  to  her  executors  and  trustees 
upon  similar  trusts  for  the  benefit  of  her  sister  Mary  Alsager,  with  a 
disposition,  in  case  she  should  not  dispose  thereof,  in  favor  of  the 
same  persons  as  expressed  in  the  will  of  her  said  sister,  she  gave  to 
her  said  executors  and  trustees  legacies  of  100/.  each,  together  with 
their  reasonable  expenses,  exacdy  according  to  the  will  of  her 
sister;  and  she  appointed  the  same  three  persons  executors  and 
trustees. 

Judith  Alsager  died  on  the  21st  of  February,  1795;  and  was 
buried  on  the  27th  of  the  same  month. 

•Mary  Alsager  died  on  the  23d  of  March,  1795 ;  and     [*213] 
was  buried  on  the  27th  of  the  same  month.    She  made  no 
iiEU-ther  disposition  of  her  property. 

John  Ford,  the  executor,  died  on  the  16th  of  April,  1795. 

The  wills  of  Judith  and  Mary  Alsager  were  proved  on  the  27th 
of  June,  1795,  by  the  surviving  executors. 

The  bill  was  filed  by  the  executors  of  John  Ford  against  the  sur- 
viving executors  of  Mary  and  Judith  Alsager,  claiming  the  said  leg- 
acies of  100/.  each. 

The  Defendants  by  their  answer  stated,  that  they  did  not  know, 
that  John  Ford  acted  in  the  trusts  of  the  said  wills  of  the  said  Mary 
Alsager  and  Judith  Alsager  farther  or  otherwise  than  that  the 
Defendants  went  to  his  house,  he  being  unwell,  and  there  settled 
the  orders  given  respecting  the  funeral  of  the  testatrix  Mary  Alsager. 
Theyfarther  stated,  that  the  residuary  legatees  of  Mary  and  Judith 
Als&^er  disputed  the  right  of  the  Plaintifis  to  the  said  legacies  on 
the  ground  of  John  Ford  not  having  taken  probate  of  the  wills  of  the 
said  testatrixes,  or  entitled  himself  to  the  said  legacies. 

In  support  of  the  bill  Thomas  Heron  Ravenscroft  deposed,  that 
John  Ford  did  act  in  the  trusts  of  the  said  wills  of  Mary  and  Judith 
Alsager,  particularly  in  directing  the  deponent  to  pay  on  the  1st  of 
April,  1795,  the  sum  of  1/.  14*.  4(/.,  being  the  fees  on  the  burial  of 
Mary  Alsager  and  Judith  Alsager,  and  also  on  the  same  day  to  pay 
4/.  6*.  for  making  their  coffins,  and  also  on  the  same  day  to  pay  1/. 
19*.  for  opening  the  vault  of  the  said  Mary  and  Judith  Alsager,  and 
closing  the  same  again  ;  and  the  deponent  paid  the  said  several 
sums  in  pursuance  of  the  said  directions  received  by  him  from  John 
Ford. 
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The  receipts  for  these  sums,  dated  the  1st  of  April,  1795,  were  pro- 
duced in  evi^ience  ;  and  they  expressed,  that  the  said  sums  were  re- 
ceived from  John  Ford,  Esq.  one  of  the  executors  and  trustees  of  the 
late  Mrs.  Alsagers. 

When  the  cause  first  came  on,  the  Master  of  the  Rolls  directed  it 
to  stand  over,  in  order  to  have  the  dates  ascertained. 
[*214]  *Mr.  Chraham,  and  Mr.  Pembertan,  for  the  Plaintiffs. 
It  is  certainly  true,  that  where  a  legacy  is  given  to  a  trustee 
expressly  for  care  and  pains,  if  he  totally  omits  executing  the  trust, 
he  is  not  entitled  to  the  legacy  :  Humberston  v.  Humberstan^  1.  P. 
Will.  333 :  but  a  very  small  matter  is  sufficient.  This  person  clearly 
accepted  the  trust ;  and  made  himself  liable  as  executor  de  ion  tori. 
The  only  reason  for  refusing  a  legacy  of  this  sort  is,  where  the  ex- 
ecutor by  his  own  laches  has  not  entitled  himself.  Here  appears  a 
disposition  to  do  every  thing,  that  was  required  of  him.  The  De- 
fendants did  not  prove  these  wills  till  above  two  months  after  the 
•  death  of  their  co-executor.  Where  is  the  line  to  be  drawn,  as  to 
what  acts  will  be  sufficient  to  entitle  an  executor  to  his  legacy  ?  The 
Defendants  admit,  they  went  to  the  house  of  Ford,  he  being  unwell, 
and  there  settled  the  orders  as  to  the  funeral  of  Mary  Alsager,  the 
survivor  of  the  testatrixes. 

Mr.  Lloyd  and  Mr.  HaU,  for  the  Defendants.  These  legacies  are 
not  given  to  the  executors  out  of  favor,  but  merely  in  consideration 
of  their  care  and  trouble  in  the  execution  of  the  trusts.  If  this  ex- 
ecutor had  died  the  next  day,  it  would  have  been  impossible  to  con- 
tend, that  he  could  be  entitled.  Some  substantial  act  is  necessary 
to  show,  he  meant  to  act,  and  did  take  steps  for  that  purpose.  He 
should  have  done  something  by  way  of  taking  possession  of  the  es- 
tate, or  some  act  as  executor.  That  perhaps  would  have  done, 
though  probate  was  not  taken  out.  WiU  any  single  act  do :  as  on 
the  night  of  the  death  ordering  the  bell  to  be  tolled  ?  Will  an  order 
given  to  another  person  by  the  executor  to  pay  a  single  sum  of 
money  entitle  him  to  a  legacy  given  to  him  for  his  care  and  loss  of 
time  ?  Perhaps  from  its  being  given  him  in  the  character  of  execu- 
tor it  may  be  necessary,  that  he  should  have  proved  the  will.  It  has 
been  frequently  said,  that  an  executor  cannot  be  entitled  to  a  legacy 
without  proving  the  will.  That  probably  may  be  relaxed ;  and  some 
acts  may  be  considered  equivalent  to  probate :  but  without  some 
act  of  dealing  under  the  will  or  probate  he  cannot  be  entitled. 
Paying  for  the  funeral  is  an  equivocal  act.  It  is  an  act  of  charity, 
independent  of  the  duty  of  an  executor.  It  is  not  such  an  act  as 
would  compel  him  to  administer  the  effects.  An  intention  on  the 
part  of  the  executor  would  not  do,  uiiless  he  manifested  it  so  as  to 
make  himself  liable  to  be  compelled  to  act :  Bead  v.  Devaynes,  3 
Bro.  C.  C.  95.  In  Abbot  v.  Massky  (anfc,  Vol.  III.  148) 
[*215]  the  *Lord  Chancellor  holding,  that  an  executor,  who  re- 
fused to  act,  could  not  take  a  legacy  given  to  him  as  exec- 
utor, gives  the  reason  expressly,  because  he  did  not  prove  the  will. 
In  4  Burn's  Ec.  Law,  198,  5th  edit,  there  is  a  great  deal  of  learning 
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upon  this  subject ;  and  the  acts  of  charity  are  stated,  that  would  not 
make  a  man  compellable  to  act ;  as  burying  the  deceased,  taking 
care  of  his  goods  for  safe  custody,  &c. 

Mr.  Grahamy  in  reply.  Suppose,  he  had  acted  for  two  years,  but 
there  had  been  some  dispute  about  the  probate,  and  they  had  gone 
to  the  Delegates,  before  they  could  obtain  it;  it  would  have  related. 
All  the  legal  rights  vest  by  the  death  of  the  party.  These  persons 
having  died  in  opulence,  he  could  not  mean  to  bury  them  as  an  act 
of  charity.  He  does  it  in  consultation  with  the  other  executors. 
In  the  two  cases  cited  the  executor  manifested  an  intention  not  to  act. 
This  executor  has  shown  an  intention  to  act :  but  he  was  prevent- 
ed by  the  act  of  God.  It  is  impossible  to  draw  a  line.  Where  the 
executor  has  shown  a  fiur,  unequivocal  intention  to  go  as  &r  as  he 
can,  and  is  not  prevented  by  his  own  fault  or  neglect,  there  is 
nothing  to  deprive  him  of  his  legacy.  The  principle  is,  that  there 
must  be  positive  evidence  of  his  declining  to  act  in  the  trust. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  Any 
farther  inquiry  would  lead  to  an  expense  more  than  the  amount  of 
the  legacies. 

The  only  question  is,  whether  this  executor  has  demonstrably 
shown  his  intention  to  act  in  the  execution  of  the  trust,  for  which 
he  with  two  other  persons  was  to  receive  these  legacies.  It  is  most 
clear,  they  were  not  given  to  him  as  a  mark  of  personal  regard 
merely,  but  as  a  reward  for  taking  upon  him  the  execution  of  the 
trusts.  First,  is  there  any  evidence,  that  he  understood  and  knew, 
he  had  such  a  trust  imposed  upon  him,  and  the  terms,  upon  which 
it  was  to  be  taken  ?  I  will  not  determine,  that  if  he  had  died  at  a 
<listance  without  knowing,  that  he  was  appointed  executor,  or  mani- 
festing any  intention  to  take  upon  him  the  trust,  as  if  he  had  died 
at  a  distance,  before  the  information  reached  him,  he  would  be  enti- 
tled. I  will  not  decide  that  one  way  or  other.  But  that  is  not  the 
case  here.  This  executor  certainly  did  not  die  without  knowing  of 
this  trust :  on  the  contrary  the  two  other  executors,  the  Defendants, 
went  to  him,  and  consulted  with  him  respecting  the  fu- 
neral *of  the  survivor  of  these  two  ladies  at  least;  (it  [*216] 
does  not  appear  by  whose  directions  the  other  was  buried ;) 
and  he  concurred  in  giving  the  directidns.  Is  not  that  an  act  noti- 
fying his  intention  to  accept  the  trust  ?  I  must  suppose,  they  in- 
formed him  of  the  will,  the  trust  imposed  upon  them,  and  the  re- 
ward. With  this  knowledge  he  concurred  in  those  directions.  It 
is  true,  I  admit,  that  if  there  was  no  executor,  giving  directions 
for  the  funeral  is  only  an  act  of  charity,  and  will  not  make  a  man 
executor.  God  forbid,  it  should ;  for  then  the  deceased  could  not 
be  buried  by  any  one  from  the  apprehension  of  being  involved  as 
executor.  But  this  person  did  not  concur  in  the  directions  for  the 
funeral  as  an  act  of  charity.  There  were  two  other  executors.  The 
deceased  would  have  been  buried,  whether  he  concurred,  or  not. 
He  also  concurred  in  paying  certain  sums  for  the  burial  fees,  for 
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making  the  coffins,  and  opening  the  vault,  the  consequences  of  those 
directions. 

Then,  is  there  any  laches  in  not  proving  the  will?  As  to  the 
two  cases  cited,  nothing  is  so  clear,  as  that  if  a  legacy  is  given  to  a 
man  as  exiecutor,  whether  expressed  to  be  for  care  and  pains,  or  not, 
he  must,  in  order  to  entitle  himself  to'  the  legacy,  clothe  himself 
with  the  character  of  executor.  If  there  is  any  circumstance  to 
show,  he  was  backward  in  undertaking  the  trust  reposed  in  him,  he 
shall  not  have  it  (1).  But  this  executor  did  as  much  as  the  Defend- 
ants ;  for  they  did  not  prove  the  will  for  a  considerable  time.  He 
did  as  much  as  any  man  could  do  in  showing,  that  he  meant  to  un- 
dertake the  trust.  His  death,  before  he  executed  it,  cannot  possibly 
defeat  him.  Therefore  upon  the  evidence,  and  the  rules,  that  have 
been  laid  down,  I  am  of  opinion,  he  has  acted  as  far  as  he  could, 
and  was  entitled. 

Declare  the  Plaintifis  entitled  to  the  legacies  of  1002.  and  1002. 
given  to  John  Ford  by  these  wills ;  and  let  them  be  paid  with  costs 
out  of  the  assets  (2),  

SxK,  utile,  note  2  to>.^&M  v,  Jlfome,d  V.  14& 
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[1798,  Not.  23, 27.] 

A  SCHEDULE  to  an  answer,  containing  at  lenffth  a  bill  of  costs  and  observations 
with  reference  to  a  bill  formerly  delivered  for  the  same  business,  held  imperti- 
nent; though  the  bill  called  upon  the  Defendant  to  set  forth,  how  he  computes 
and  makes  out  his  demand  with  all  the  particulars  relating  thereto,  with  mter- 
rogatories  pointed  to  the  particular  Bem$  and  to  a  minute  comparison  of  the  two 
bms.(a) 

Judith  Alsager  and  Mary  Alsager,  upon  whose  wills  the  pre- 
ceding case  arose,  had  for  several  years  before  their  death  employed 
John  Johnson,  an  attorney  at  Ck>ngleton  in  Cheshire,  as  their  agent 
to  collect  their  rents  and  manage  their  estates,  and  as  their  attorney 
and  solicitor.    After  the  death  of  Mary  Alsager,  who  survived  her 

I  vol.  ix.  534. 

r  V.  Wotton,  1  Yes.  &  Bea.  134. 
I  the  bill  requires  the  defendant  to  set  forth  a  ^neral  account  or  to 
answer  as  to  moneys  received,  or  documents  in  his  possession,  it  is  the  genend 
practice  to  set  forth  the  account  or  list  of  the  sums  or  documents  in  one  or  more 
schedules  annexed  to  the  answer,  which  the  defendant  prays  may  be  taken  as 
part  of  his  answer.  It  may  also  be  resorted  to  by  the  defendant  for  the  purpose 
of  showing  the  nature  of  his  own  case,  or  of  strengthening  it,  even  though  tnere 
is  nothing  in  the  bill  itself,  or  in  the  interrogatories,  which  mav  render  a  schedule 
necessaiy.  2  Daniel,  Practice,  262.  But  a  defendant  should  be  careful  not  to 
frame  his  schedule  in  a  manner  which  may  be  burthensome  and  oppressive  to  the 
complainant;  otherwise,  it  will  be  deemed  impertinent  Thus,  where  a  bill  was 
filed  for  an  account,  containing  the  following  intenogatoiy,  **  whether  any,  and 


1798.]  ALSAGER  V*  JOHNSON.  217 

sister  Jadith,  Johnson  in  1796  delivered  to  their  executors  and 
trustees  a  bill  of  costs  amounting  to  about  the  sum  of  10002. ;  and 
in  April  1794,  he  delivered  to  them  another  bill  of  costs,  amount- 
ing to  the  sum  of  14252.  19#.,  purporting  to  be  a  more  correct  bill, 
for  business  done  during  the  same  period.  He  afterwards  brought 
an  action  in  the  Court  of  Common  Pleas  against  the  executors  for 
the  recovery  of  the  amount  of  the  bill  last  delivered.  The  residuary 
devisees  and  legatees  applied  to  the  executors  to  be  permitted  to 
defend  the  action  ;  which  was  refused.  Upon  the  trial  of  that  ac- 
tion on  the  20th  of  July,  1797,  it  was  ordered  by  consent  of  the 
parties,  that  there  should  be  a  verdict  for  the  Plaintiff  for  14002. 
damages  and  40«.  costs,  subject  to  the  award  of  the  Prothonotary 
of  the  Court ;  to  whom  all  matters  in  difference  between  the  parties 
were  thereby  referred ;  which  order  was  afterwards  made  a  rule  of 
Court.  The  arbitrator  by  his  award  found,  that  there  was  due  from 
the  Defendants  in  the  action  as  executors  and  trustees,  as  aforesaid, 
to  the  Plaintiff  the  sum  of  11752.  9s.  8  U2d. ;  and  he  directed  the 
costs  of  the  reference  to  be  taxed,  and  to  be  paid  by  the  Defendants. 

The  bill  was  filed  by  the  residuary  devisees  and  legatees  of  Judith 
Alsager  and  Mary  Alsager  against  their  executors  and  trustees, 
Thomas  Rowley,  Jonathan  Wilson,  and  James  Twemlow,  and 
against  John  Johnson ;  impeaching  the  demand  of  Johnson ;  charg- 
ing collusion  between  the  Defendants;  and  praying  a  discovery; 
and  that  the  Defendants,  the  executors,  may  be  restrained  by  in- 
junction from  paying,  and  Johnson  from  receiving,  the  money 
awarded  to  him  (a). 

With  a  view  to  mipeach  the  demand  of  the  Defendant  Johnson 
the  bill  contained  the  following  among  many  other  interrogatories, 
founded  upon  a  charge,  that  the  Defendant  Johnson  had 
*  formed  a  design  to  get  back  some  part  of  a  sum  of  money,  [*  218] 
which  being  due  by  him  to  Judith  and  Mary  Alsager  upon 
mortgage  and  a  promissory  note,  was  paid  by  him  upon  being  called 
on  by  the  executors.  

what  Bum  of  money  was  due  from  the  house  of  A.  to  the  house  of  B.  and  how 
the  defendant  made  out  the  same  ?"  and  the  defendant,  by  his  answer,  set  forth  a 
kHBg*  schedule,  containing  an  account  of  all  dealinss  and  transactions  between 
the  two  houses,  Lord  Mdon  hdd  the  answer  cleariy  impertinent,  and  that  the 
defendant  ought  merely  to  have  answered  that  such  a  sum  was  due,  and  that  it 
was  due  upon  the  balance  of  an  account  FVtndi  y.  /odb,  1  Meriv.  357  (n);  1 
Barb.  Ch.  Pr.  139, 140.  In  like  manner  it  seems  to  be  held  that  in  the  case  of  an 
executor  caUed  upon  to  account  for  his  disbuisement  it  is  not  necessary  to  set  out 
eveij  particular  item.  Ibid;  Aonraw  v.  Rowt^  1  Meriv.  355.  See  also  Stoiy, 
Eq-  PL  §  863;  1  Barb.  Ch.  Pr.  41. 

(a)  In  the  common  course  of  things  a  creditor  or  legratee  is  compellable  to  sue  the 
executor  for  satisfaction  of  his  debt  or  legacy.  But  in  such  a  suit  he  cannot 
ordinarily  make  a  debtor  of  the  estate  a  pa^ ;  for,  although  the  plaintiff  in  such 
suit  has  an  interest  in  the  testator's  estate,  and  has  a  ri^^ht  to  have  it  arolied  to 
answer  his  demands ;  yet  he  has  no  right  to  institute  a  suit  against  the  debtors  for 
the  purpose  of  compelling  them  to  pay  their  debts  in  satisfaction  of  his  demands; 
for  there  is  no  privity  between  such  creditor  and  the  debtors.  But  a  special  case 
may  exist,  in  which  such  relief  would  be  given ;  as,  for  example,  where  there  is 
collosion  between  the  executor  and  the  debtor ;  or  where  the  executor  is  insolvent 
Story,  Bq.  PL  §  514,  and  English  cases  cited ;  Lang  v.  Mtytsbrty  1  Johns,  ch.  905. 
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Whether  the  said  Defendant  did  not  in  order  to  carry  soch  scheme 
or  design  into  execution,  or  for  what  other  reason,  and  with  what 
view  or  design,  and  when  in  particular,  make  out  and  deliver  or 
cause  to  be  dc^vered  to  the  said  Thomas  Rowley,  Jonathan  Wil- 
son, and  James  Twemlow,  or  some  or  one  and  which  of  them,  a  bUl 
of  costs  amounting  in  the  whole  to  lOOOJL,  or  what  other  sum  of 
money  for  some  law  or  other  business  pretended  to  have  been  done, 
transacted,  and  performed  by  him  for  said  Judith  and  Mary  Alsager, 
or  one  and  which  of  them  respectively,  between  1787  and  1795 ; 
or  between  or  during  any  other  and  what  times  or  time;  and 
whether  all  such  business  was  really  and  actually  done  and  per- 
formed by  him  for  them,  or  either  and  which  of  them  respectively, 
and  at  what  times  in  particular ;  and  whether  said  John  Johnson 
did  not  some  time  afterwards,  and  when,  and  why,  and  for  what 
reason,  make  out  and  deliver  or  cause  to  be  delivered  to  said  Thomas 
Rowley,  Jonathan  Wilson  and  James  Twemlow,  or  scnne  or  one  and 
which  of  them,  another  bill  of  costs,  amounting  in  the  whole  to 
14002.,  or  to  what  other  sum  of  money,  for  the  same  pretended 
business,  or  for  any  other  and  what  business  in  particular: 

And  whether  any  apd  what  sum  in  particular  was  justly  due  or 
owing  to  said  John  Johnson,  from  said  Judith  and  Mary  Alsager,  or 
either  and  which  of  them,  at  the  death  of  said  Mary  Alsager,  upon 
any  and  what  account  in  particular ;  and  if  they  the  said  Thomas 
Rowley,  Jonathan  Wilson,  James  Twemlow,  and  John  Johnson,  or  any 
of  them,  shall  pretend,  that  there  was  any  such,  then  that  they  may 
severally  set  forth  and  discover,  how  and  in  what  manner  they  com- 
pute and  make  out  the  same,  with  all  the  particulars  relating 
thereto: 

And  whether  the  said  John  Johnson  has  not  in  each  or  one  and 
which  of  the  said  last-mentioned  bills  of  costs,  and  why,  or  for  what 
reason,  and  with  what  view  or  design  in  particular,  in  some  and 
what  instances  or  instance  charged  twice  for  one  and  the  same  mat- 
ter and  thing ;  and  whether  he  has  not  done  the  same  by  charging 
each  of  them  the  said  Judith  Alsager  and  Mary  Akoger 
[*  219]  •  separately  therewith,  or  how  otherwise ;  and  whether  the 
several  items  contained  in  the  said  bill  of  costs  last  made 
out  and  delivered,  by  the  said  John  Johnson,  as  aforesaid,  or  some 
and  which  of  them,  are  not  similar  or  nearly  similar  in  words  to  the 
several  or  to  some  of  the  several  items  contained  in  the  said  bill  of 
costs  first  made  out  and  delivered  by  him,  as  aforesaid,  or  how  other- 
wise :  and  whether  some  and  which  of  the  charges  set  against  some 
and  which  of  the  items  contained  in  the  said  bill  of  costs  last  made 
out  and  delivered  by  the  said  John  Johnson,  as  aforesaid,  are  not  to 
a  greater  and  how  much  greater  amount  than  the  charges  set  against 
the  same  kind  of  items  contained  in  the  said  bill  of  costs  first  made 
out  and  delivered  by  him,  as  aforesaid  ;  and  whether  the  said  John 
Johnson  did  not  by  the  means  aforesaid  or  by  some  other  and  what 
means  make  the  said  bill  of  costs  last  made  out  and  delivered  by 
im,  as  aforesaid,  amount  in  the  whole  to  the  sum  of  400/.  or  to 
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what  other  sum  of  money  more  than  he  had  made  the  said  bill  of 
costs  first  made  out  and  delivered  by  him,  as  aforesaid,  amount  unto 
in  the  whole : 

And  whether  the  said  two  last-4nentioned  bills  of  costs  or  one  and 
which  of  them  are  <Nr  is  not  now,  or  were  or  was  not  lately,  or  some 
time  ago,  and  when  last,  in  the  custody  or  power  of  the  said  Thom- 
as Rowley,  Jonathan  Wilson,  and  James  Twemlow,  or  of  some  or 
one  and  which  of  them,  or  what  are  become  thereof  respectively ; 
and  that  the  said  Thomas  Rowley,  Jonathan  Wilson,  and  James 
Twemlow,  or  such  of  them  as  now  have  or  has  the  said  last-mention- 
ed bills  of  costs  in  their  or  his  custody  or  power  may  fH-oduce  and 
leave  the  same  in  the  hands  of  their  or  his  Clerk  in  Court  in  this 
cause  for  the  usual  purposes : 

And  that  the  said  John  Johnson  may  also  set  forth,  whether  any 
and  what  sum  of  money  was  justly  due  and  owing  to  him  from  the 
said  Judith  Alsager  and  Mary  Alsager  or  either  and  which  of  them 
upon  any  and  what  account  in  particular  at  the  time  he  the  said  John 
Johnson  signed  and  gave  such  promissory  note  to  the  said  Mary  Al- 
sager, as  a£>resaid ;  and  if  the  said  John  Johns(m  shall  pretend  that 
there  was  any  such,  then  that  he  may  set  forth,  how  and  in  what 
manner  he  computes  and  makes  out  the  same  with  all  the  particulars 
relating  thereto: 

Whether  the  said  Judith  Alsager  and  ^  Mary  Alsager  [  *220] 
or  one  and  which  of  them  did  not  always  from  time  to 
time  pay  to  or  allow  in  account  with  the  said  John  Johnson  all  and 
every  the  sums  and  sum  of  money,  which  became  due  and  owing  to 
him  firom  them  or  either  of  them  for  all  and  every  the  business, 
which  was  done  and  performed  by  him  for  them  or  either  of  them, 
when  and  as  or  soon  after  he  made  out  and  delivered  the  bills  of 
costs  for  such  business  to  them  or  either  of  them,  or  at  some  other 
and  what  times  or  time ;  and  whether  the  said  John  Johnson  did  not 
upon  all  or  some  and  which  of  such  occasions  or  upon  some  other 
and  what  occasion  sign  or  give  to  the  said  Judith  Alsager  and  Mary 
Alsager  or  one  and  which  of  them  some  and  what  receipts  for  the 
amount  of  the  same  bills  of  costs  and  which  of  them  respectively ; 
and  if  the  said  John  Johnson  shall  pretend,  that  the  said  Judith 
Alsager  and  Mary  Alsager  or  either  of  them  did  not  pay  to  or  allow 
in  account  with  him  all  and  every  such  sum  and  sums  of  money,  as 
last-mentioned,  then  that  he  may  set  forth,  which  of  such  sums  or 
sum  of  money  were  or  was  not  so  paid  or  allowed,  and  why  and  for 
what  reason  the  same  were  or  was  not  paid  or  allowed ;  and  that  all 
the  said  Defendants  may  also  answer  and  set  forth,  whether  the  said 
Thomas  Rowley,  Jonathan  Wilson,  and  James  Twemlow,  or  some  or 
one  and  which  of  them,  did  not  after  the  decease  of  the  said  Mary 
Alsager  and  when  and  why  and  for  what  reason  and  upon  what  oc- 
casion in  particular  employ  the  said  John  Johnson  in  or  about  some 
of  the  affiiirs  relating  to  the  estates  and  effects  of  the  said  Judith 
Alsager  and  Mary  Alsager  or  one  and  which  of  them  respectively ; 
and  whether  the  said  John  Johnson  did  not  upon  those  occasions  or 


2^  AL8AOEB  V.  JOHNSON.  [1796. 

some  or  one  and  which  of  them  or  upon  some  other  and  what  occa- 
fliona  or  occasion  and  when  in  particular  get  into  his  custody  or  pow- 
er some  and  what  books  of  account,  deeds,  papers,  and  writings,  or 
some  or  one  and  which  of  those  particulars,  relating  to  such  estates 
and  affiurs  or  some  or  one  and  which  of  them,  and  particularly  all 
or  some  or  one  and  which  of  the  said  last-mentioned  bills  of  costs, 
and  the  receipts  signed  and  given  by  him  for  the  amount  thereof  or 
of  some  or  one  and  which  of  them  respectively ;  and  whether  all. 
or  some  or  one  and  which  of  such  books  of  account,  deeds,  papers, 
and  writings,  and  particularly  such  last-mentioned  bills  and  receipts 
or  some  or  one  and  which  of  them  are  or  is  not  now,  or  were  or  was 
not  lately,  and  when  last,  in  the  custody  or  power  of  the  said  De- 
fendants or  some  or  one  and  which  of  thein,  or  what  are  become 
thereof  respectively ;  and  that  the  said  Defendants,  or  such  of  them 
as  now  have  or  has  the  said  books  of  account,  deeds,  pa- 
[  *221]  pers,  and  *  writings,  and  particularly  the  said  last-men- 
tioned bills  of  costs  and  receipts,  in  their  or  his  custody 
or  power,  may  produce  and  leave  the  same  and  each  and  every  of 
them  in  the  hands  of  their  or  his  Clerk  in  Court  in  this  cause  for  the 
usual  purposes ;  and  that  the  said  John  Johnson  may  also  set  forth, 
whether  he  has  not  or  had  not  lately,  and  when  last,  in  his  custody 
or  power  some  other  and  what  books  of  account,  papers,  and  wri- 
tings, and  also  some  and  what  letters,  entries,  minutes,  and  memoran- 
dums, relating  to  the  several  matters  aforesaid,  or  some  or  one  and 
which  of  them,  and  particularly  to  the  business  done  and  performed 
by  him  for  the  said  Judith  Alsager  and  Mary  Alsager,  or  one  and 
which  of  them  respectively ;  and  that  the  said  John  Johnson  may 
produce  and  leave  all  and  every  such  other  books  of  account,,  papers, 
writings,  letters,  entries,  minutes,  and  memorandums,  in  the  hands 
of  his  Clerk  in  Court  in  this  cause  for  the  usual  purposes ;  and  that 
all  the  said  Defendants  may  also  answer  and  set  forth,  whether  all  or 
some  and  which  of  the  several  items  contained  in  the  said  bills  of 
costs  made  out  and  delivered  by  the  said  John  Johnson  to  the  said 
Thomas  Rowley,  Jonathan  Wilson,  and  James  Twemlow,  as  aforesaid, 
are  not  actually  contained  in  the  said  bills  of  costs  so  made  out 
and  delivered  by  him  to  the  said  Judith  Alsager  and  Mary  Alsager, 
and  for  the  amount  whereof  respectively  the  said  John  Johnson  sign- 
ed and  gave  such  receipts,  as  aforesaid,  <^  in  some  or  one  and  which 
of  them. 

The  Defendant  Johnson  by  his  answer,  as  far  as  it  related  to  the 
subject  of  these  interrogatories,  denied  having  formed  any  such  de- 
sign as  the  bill  imputed  to  him ;  and  in  order  to  account  for  the 
variation  between  the  two  bills  of  costs  he  stated,  that  the  bill  first 
delivered  being  made  out  in  haste  under  an  expectation  of  immedi- 
ate payment,  and  the  business,  to  which  it  related,  being  of  a  mul- 
tifarious nature,  and  part  of  it  performed  long  ago,  the  Defendant 
by  the  advice  of  his  town  agent  revised  it,  and  found,  he  had  in 
some  instances  omitted  chaises,  and  in  many  others  chaiged  less 
^han  he  was  legally  entitled  to ;  and  Defendant  for  the  satis&ction 
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of  said  Plaintiffs,  and  as  required  by  their  said  bill  of  complaint  hath 
in  the  schedule  to  his  ansvirer  set  forth,  how  and  in  what  manner  he 
computes  and  makes  out  the  sum  of  1175/.  9s.  8  l-2ii.  so  due  and 
owing  to  Mm  from  the  said  Judith  Alsager  and  Mary  Alsager,  as 
aforesaid,  with  aH  the  particulars  relating  thereto. 

*  As  to  the  repeated  charges  for  the  same  business,  the  [*  222] 
Defendant  stated,  that  it  was  the  custom  of  Judith  and 
Mary  Alsager  to  be  attended  and  advised  with  by  the  Defendant 
separately  on  the  same  subject ;  and  he  did  in  those  instances  only 
and  in  no  others  diaige  in  the  bill  of  costs  last  delivered,  but  not, 
as  he  believes,  in  the  bill  first  delivered,  twice  for  the  same  thing  by 
cfaaiging  Judith  and  Mary  Alsager  separately.  He  stated,  that  he 
viras  unable  to  set  forth  whether  the  said  bills  vrere  in  the  hands  of 
the  other  Defendants,  or  what  was  become  of  them.  He  denied, 
that  he  had  any  books,  papers,  dLC.  rebting  to  the  matters  in  the 
bill,  except  his  own  books  of  account,  papers  and  writings,  relative 
to  his  pfofessi(Mial  business :  but  he  admits,  he  has  divers  letters, 
entries,  minutes,  accounts  and  memorandums,  relating  to  said  mat- 
ters, and  particularly  to  business  done  for  Judith  and  Mary  Alsager, 
and  also  his  said  books  of  account,  dLC. ;  but  he  is  unable  to  set 
forth,  what  sudi  letters,  dLC.  books,  &c.  are  without  having  recourse 
thereto,  and  none  of  which  are  now  in  his  custody  except  the  rough 
draft  of  the  first  bill  of  costs  and  copy  of  the  second  bill  (from 
which  the  schedule  to  his  answer  was  made  out),  the  same  or  the 
greater  part  thereof  being,  as  he  believes,  at  his  office  in  Congleton ; 
and  which  are  necessary  to  be  there  for  the  purpose  of  conducting 
his  business ;  and  therefore  he  cannot  produce  and  leave  them  with 
his  Clerk  in  Court  without  manifest  inconvenience  to  his  professional 
business.  He  denied  that  any  of  the  items  in  the  said  two  bilk  of 
costs  were  contained  in  the  bills  delivered  to  Judith  and  Mary  Alsa- 
ger, and  for  the  amount  of  which  he  had  given  receipts ;  and  he 
denied  all  collusion. 

The  Defendant  Johnson  by  way  of  schedule  to  his  answer  set 
forth  at  length  his  bill  of  costs,  with  observations  in  the  following 
manner  : 


Bin  of  costs  last  made  oat  and  for 
the  recovery  of  which  the  action 
washrought: 


For  this  tton 
only  69. 8d  was 
churged  in  the 
fintbill. 


Diflference  6f .  8dL 


The  schedule  running  to  a  great  length,  the  Plaintifis 
obtained  ^  an  order  referring  it  to  the  Master  to  see,  whether    [^  S33] 
the  answer  was  impertinent    The  Master  by  his  report 
certified,  that  he  was  of  opinion  the  answer  was  impertinent  from 
folio  194  to  folio  1313,  induave. 

An  exception  to  the  report  was  taken  by  the  Defendant. 

Attorney  Oenerd  [Sir  John  Scott]  and  Mr.  Fonblanque  in  support 
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of  the  Exception.  This  is  a  question  of  great  importance  to  the 
practice  of  the  Court.  The  course,  this  Defendant  has  taken,  by 
putting  in  a  full  answer  at  once,  is  better  than  making  the  answer  to 
this  injunction  bill  liable  to  exception,  as  not  sufficient ;  which  would 
have  greatly  delayed  the  demand  founded  upon  the  award.  The 
language  of  the  bill  calls  in  direct  terms  for  this  schedule.  Neither 
a  production  of  the  first  account  nor  of  the  second  could  have  an- 
swered the  purpose.  The  Defendant  was  under  the  necessity  of 
striking  a  third  course,  relying  upon  neither  his  first  nor  his  second 
bill.  A  manifest  purpose  appears  to  call  for  a  comparative  detail, 
in  order  to  form  a  comparative  result  of  the  two  bills.  How  could 
the  exigency  of  the  bill  be  otherwise  complied  with,  and  the  propri- 
ety of  the  charges  vindicated?  There  are  but  two  ways ;  either  by 
leaving  the  accounts  with  his  Clerk  in  Court,  which  he  could  not  do, 
or  by  stating  them  in  his  answer.  If  he  had  left  them  with  the 
Clerk  in  Court,  it  would  have  been  a  subject  of  exception,  and 
would  have  been  considered  a  very  irregular  attempt ;  for  papers 
made  out  for  the  purpose  are  never  left  with  the  Clerk  in  Court : 
that  course  is  taken  only  with  papers  of  previous  existence  for  the 
sake  of  proof.  Another  important  consideration  is,  that  if  it  is  suf- 
ficient for  the  party  to  draw  out  a  statement  by  way  of  account  in- 
stead of  inserting  it  in  a  schedule,  it  wiU  take  away  the  necessity  of 
schedules,  and  will  be  very  material  with  respect  to  the  revenue 
arising  from  stamps.  How  could  this  comparative  detail  have  got 
upon  the  record  and  into  the  Master's  office  in  any  other  way  ?  If 
it  had  been  left  with  the  Clerk  in  Court,  it  might  after  inspection, 
have  been  withdrawn;  and  no  proceeding  could  have  been  had 
upon  it. 

Solicitor  Oenercd  [Sir  John  Mitford]  and  Mr.  Johnson^  for  the 
Plaintiffs.  As  to  the  objection  from  the  danger  of  delay 
['*224]  by  leaving  any  opening  for  *  exception  upon  an  injunction 
bUl,  this  is  not  a  bill  of  that  description,  upon  which  an 
injunction  can  be  obtained  for  want  of  an  answer :  it  can  be  only 
upon  the  merits ;  for  the  proceedings  at  law  are  between  Co-defend- 
ants ;  not  with  the  Plaintifis ;  who  must  show  a  clear  title  to  relief 
upon  the  merits,  before  they  can  possibly  be  entitled  to  an  injunction. 
The  PlaintifTs  being  desirous  of  investigating  these  charges  call  upon 
the  Defendant  to  produce  his  books :  but  he  chooses  to  come  to 
town,  to  put  in  his  answer ;  and  then  says,  he  cannot  make  this,  the 
most  important  discovery,  because  his  papers  and  books  are  at  Con- 
gleton.  It  was  impossible  for  the  Prothonotary  to  have  any  fair 
view  of  the  subject.  The  Defendant  might  have  said  he  had  no  de- 
mand except  for  the  sum  awarded ;  the  particulars  of  which  consist 
of  the  articles  in  the  bill  settled  by  the  Prothonotary,  from  which  he 
took  certain  items ;  and  the  claim  is  for  the  remainder.  As  to  the 
objection,  that  the  bill  desires  him  to  state  the  difference  between 
the  two  bills  delivered,  the  Plaintiffs  only  desire  to  ascertain  the  fact, 
whether  the  second  bill  is  not  the  first,  only  increased  in  point  of 
charge ;  and  he  admits,  it  is  so.     The  Plaintiffs  complain  of  the 
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manner,  in  which  this  schedale  is  made  out ;  which  is  grosdy  im- 
proper, and  can  be  intended  only  to  prevent  the  progress  of  the 
suit.  It  is  so  contrived,  that  in  some  sheets  there  are  not  twenty 
words ;  and  there  is  great  prolixity  in  the  observations.  I  admit, 
generally  speaking,  an  executor  or  trustee  cannot  refer  to  his  ac- 
counts without  setting  them  forth  in  a  schedule :  but  that  is  a  case 
of  quite  a  different  description.  The  true  distinction  is,  that  a  De- 
fendant is  not  to  refer  to  accounts  made  out  for  the  purpose  of  the 
cause ;  but  he  may  refer  to  those  things,  which  were  in  existence 
previously  to  the  cause.  Suppose,  a  bill  was  filed  by  one  partner 
against  another  for  an  account ;  and  the  Plaintiff  calls  upon  the 
Defendant  to  state  all  his  demands  with  all  the  particulars  relating 
thereto :  are  all  the  partnership  books  to  be  stated  ?  They  are  only 
to  be  referred  to.  The  utmost  would  be  to  state  the  result,  debtor 
and  creditor ;  which  is  all,  the  bill  looks  to. 

When  the  answer  is  grossly  impertinent  in  a  part,  which  cannot 
be  separated  from  the  rest,  the  Master  states  the  whole  to  be  imper- 
tinent.    If  instead  of  stating  the  substance  of  a  deed,  (for 
which  there  is  an  express  order  of  Court)  *  it  states  the     [*  225] 
whole  deed,  the  Master  must  report  the  whole  answer  im- 
pertinent. 

Attorney  General  [Sir  John  Scott'\y  in  reply.  The  question  at 
present  is  only,  whether  that  information,  which  is  given,  because  it 
is  called  for  by  the  bill,  is  impertinent,  though  it  is  called  for.  How 
is  it  possible  in  any  other  way  to  answer  the  interrogatory,  whether 
the  items  of  the  second  bill  of  costs,  or  some  of  them,  are  not  simi- 
kur  or  nearly  similar  to  several  or  some  of  the  items  of  the  first  bill, 
or  how  otherwise ;  and  whether  some  and  which  of  the  chains  in 
the  second  bill  are  not  to  a  greater,  and  how  much  greater,  amount 
than  the  charges  set  against  tlie  same  kind  of  items  in  the  first  bill  ? 
Is  the  Defendant  at  his  own  hazard  to  judge,  how  much  of  the  in- 
formation asked  for  is  necessary,  and  how  much  not ;  or  in  what 
way  it  shall  be  given  ?  If  he  had  left  it  in  the  Master's  ofiice,  and 
given  an  untrue  account,  he  could  not  have  been  prosecuted  for 
peijury  for  any  part  of  his  answer.  The  question  is  only  this :  has 
he,  who  asks  for  the  information,  a  right  to  say,  it  is  unnecessary  ? 

Lord  Chancellor  [Loughborough].  This  schedule  does  not 
convey  the  least  degree  of  information  upon  the  question  asked  by 
the  bill,  if  that  question  is  to  be  taken  in  the  latitude,  that  has  been 
represented,  so  as  to  require  every  particular  item  of  the  account  to 
be  set  out.  All  that  is  possibly  to  be  learnt  from  the  schedule,  is, 
that  he  delivered  one  bill  for  one  sum,  then  another  for  another 
sum.  He  has  very  unnecessarily  mentioned,  wherein  the  articles 
contained  in  the  former  bill  were  increased,  wherein  they  were  di- 
minished, and  where  they  were  added  to.  A  reference  to  the  bills 
delivered,  in  the  custody  of  the  executors,  would  have  fully  answered 
all  that  interrogatory.  The  scope  of  the  bill  is  to  ask  him  to  set  out 
the  heads  of  the  one  claim  and  the  other,  and  how  the  sum  of 
1 175/.  9$.  8  l-2c{.  pence  comes  to  be  the  balance.     He  might  have 
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saidi  the  Prothonotary  struck  off  bo  much ;  and  therefore  that  sum 
is  the  balance.  The  general  statement  of  the  answer  conveys  just 
as  much  information  as  this  schedule. 

It  is  a  certain  fact  from  the  nature  of  the  ease  and  from  what  is 
admitted  in  the  answer,  that  the  Plaintiffs,  who  have  to  pay  these 
bills,  if  they  are  due,  desiring  to  take  upon  themselves  the 
[^  226]  *  investigation,  the  executors  did  not  choose  they  shoukl 
do  so ;  and  in  consequence  of  that  the  proceeding  in  the 
Court  of  Common  Pleas  was  a  mere  form ;  and  in  the  taxation  of 
the  bill  the  Prothonotary  allowed  the  charges,  that  might  be  pit^r, 
supposing,  that  business  was  done :  the  gist  of  the  case  being,  that 
there  was  no  foundation  for  the  chaiges.  Then  it  is  enormous  to 
throw  in  this  schedule  at  the  end  of  the  answer. 

The  Master  is  perfectly  right  The  Defendant  must  pay  the  costs 
of  the  Exception  (1).  

[This  note  also  relates  to  Magtrv.  Raidiif,  6  Ves.  74a] 

1.  It  would  be  venr  possible  for  a  defendant  to  set  fcNrth  an  account,  by  an  ex- 
hibition of  all  particulars,  in  such  a  way  as,  though  in  one  sense  it  might  be  said 
to  be  pertinent  would  not  the  less  be  nugatory  and  oppreasive.  MtrwcofY,  Rowe^ 
1  Menv.  356.  It  is  improper  for  a  defendant  to  encumber  the  record,  and  create 
unnecessary  expense,  by  going  into  minute  details,  as  to  which  he  is  not  roecially 
interrogated.  MnmunU  v.  Beaumont^  5  Mad.  5U ;  M^Murria  v.  EUiot^  8  Price, 
676.  He  should  only  set  forth,  pertinently  and  fairly,  so  much  of  whatever  in- 
strument, or  other  document,  respecting  which  he  is  interrogated,  as  is  sufficient 
to  satisfy  the  object  and  inquizy  of  the  plaintiff's  charge  and  interrogatory:  MBng 
V.  Teaky  7  Price,  280 :  nor  must  he  throw  into  the  Master's  Office  a  mass  of  ac- 
counts, when  he  is  able  to  give  information  more  succinctly.  Wkite  v.  WUiiamM^ 
8  Ves.  195. 

2.  For  the  cases  in  which  a  creditor  may  be  allowed  to  institute  a  suit  against 
parties  accountable  to  his  deceased  debtors  estate ;  see,  rnnJtty  note  2  to  iMenon 
v.;Mow-,2V.95. 

3.  That  accounts  between  solicitor  and  client  stand  upon  different  grounds 
ftom  those  between  unconnected  paitieB ;  see  the  latter  part  of  note  2  to  Nhanan 
▼.Pflywe,2V.199. 

(1)  Parker  v.  lUWie,  1  Sim.  &.  Stu.  295.  For  the  other  question  in  the  cause, 
see  AUagtr  v.  Bmdt^y  pod^  vol.  vL  748. 
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SITTINGS  AFTER  MICHAELMAS  TERM. 

[39  Geo.  UI.  179a] 


THELLUSSON  v.  WOODFORD. 
WOODFORD  V.  THELLUSSON. 

[1798,  Dec.  5,  6, 7, 10, 11 ;  1799,  April  90.] 

Lord  Chancellor,  [Loughborough.]  Master  of  the  Rolls, 
[Sir  Richard  Pepper  Arden.]  Sir  Francis  Buller,  Bart, 
(see  Ante,  1  V.  19.)  Sir  Soulden  Lawrence,  Knt.,  (see 
Post,  P.  309,  note.) 

Devise  of  real  estates  of  the  annual  yalae  of  near  50002.  and  other  estates  directed 
to  be  porchnfled  with  the  reeidae  of  the  personal  estate,  amounting  to  above 
600^000L  to  trustees  and  their  heirs,  &c.  upon  trust  during  the  lives  of  the  tes- 
tator's sons,  A.  B.  and  C.  and  of  his  grandson  D.  and  of  such  other  sons  as  A. 
now  has  or  may  have  and  of  such  issue  as  D.  may  have  and  of  such  issue  as 
any  other  sons  of  A.  may  have  and  of  such  sons  as  B.  and  C.  may  have  and  of 
such  issue  as  such  sons  may  have  as  shall  be  living  at  his  decease  or  bom  in 
due  time  aAerwards  and  during  the  life  of  the  survivor  to  receive  the  rents  and 
profits  and  from  time  to  time  to  invest  the  same  and  the  produce  of  timber,  &c. 
in  other  purchases  of  real  estates ;  and  after  the  death  of  the  survivor  of  the  said 
several  peisons,  that  the  said  estates  shall  be  divided  into  three  lots,  and  that 
one  lot  shall  be  conveyed  to  the  eldest  male  lineal  descendant  then  living  of  A. 
in  tdl  male ;  remainder  to  the  second,  &c.  and  all  and  every  other  male  lineal 
descendant  or  descendants  then  living,  who  shall  be  incapable  of  taking  as 
heir  in  tail  male  of  anv  of  the  persons  to  whom  a  prior  estate  is  limited,  of  A. 
successively  in  tail  male ;  remamder  in  equal  moieties  to  the  eldest  and  every 
other  male  lineal  descendant  or  descendants  then  living  of  B.  and  C.  as  tenants 
in  common  in  tall  male  in  the  same  manner,  with  cross  remainders ;  or  if  but 
one  such  male  lineal  descendant,  to  him  in  tail  male ;  remainder  to  the  trustees, 
their  heirs,  &c.  The  other  two  lots  were  directed  to  be  conveyed  to  the  male 
descendants  of  B.  and  C.  respectively  in  the  same  manner,  and  with  similar 
limitations  to  the  male  descendants  of  tiieir  brothers,  and  to  the  trustees  in  fee ; 
and  it  was  directed,  that  the  trustees  should  stand  seised  upon  the  failure  of 
male  lineal  descendants  of  A.  B.  and  C.  as  aforesaid  upon  trust  to  sell  and  pay 
the  produce  to  his  Majes^,  his  heirs  and  successors,  to  the  use  of  the  sinkmg 
fund ;  the  accumulation,  till  the  purchases  or  sales  can  take  place,  to  go  to  the 
same  purpose ;  with  a  direction,  that  all  the  persons  becoming  entitled  shall  use 
the  surname  of  the  testator  only.    The  trusts  of  the  will  were  established. 

The  intention  of  a  testator,  if  clear  and  consistent  with  the  rules  of  law,  is  to 
govern,  without  regard  to  the  grammatical  construction,  or  whether  it  deserves 
&v(v,  or  not,  [p.  311.] 

In  some  cases,  as  for  creditors,  an  intention  will  be  inferred  from  the  purpose,  be- 
yond what  is  expressed,  [p.  311.] 

If  words  are  capable  of  a  twofold  construction,  the  rule  is  to  adopt  such  as  tends 
to  make  it  good,  even  in  the  case  of  a  deed,  much  more  of  a  will,  [p.  312.] 

No  limited  number  of  lives  for  the  purpose  of  postponing  the  vesting  of  an  execu- 
tory interest,  [p.  313.] 

The  purpose  of  accumulation  no  objection  to  an  executonr  devise,  [p.  318.] 

The  rule  as  to  executory  devise  allowing  any  number  of  lives  in  being,  a  reasona- 
ble time  for  gestation,  and  twenty-one  years,  is  now  the  clear  kw,  [p.  319.] 
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The  purpose  of  accamulatioii  no  objection  to  an  executoiy  devise,  [p.  390.] 

A  child  en  venire  aa  mere  may  be  vouched,  may  be  an  executor,  may  take  under 
the  statute  of  Distributions,  by  devise,  under  a  charge  for  portions ;  may  have 
an  injunction  and  a  guardian,  [p.  322.1 

Slight  circumstances  are  sufficient  to  qualify  and  restrain  general  words  in  a  wilL 
lp.325.] 

The  intention  of  the  testator  is  not  to  be  set  aside,  because  it  cannot  take  effect 
to  tlie  fuU  extent;  but  is  to  work  as  far  as  it  can,  [Pr^^] 

^^Heir  maU^  in  a  will  may  be  words  of  purchase,  [p.  326.] 

The  number  of  contii^encies  fc^  an  executory  devise  not  material,  if  they  are  to 
happen  within  the  fimits  allowed  by  law,  [p.  327.] 

Reasons  for  allowing  the  ten  months  and  twenty-one  yean  after  lives  in  being  to 
postpone  the  vesting  of  an  executory  devise,  [p.  327.] 

Executory  devises  not  to  be  governed  by  the  rules  of  law  as  to  common  law  con- 
veyances ;  but  the  question  is,  whether  they  are  to  happen  within  a  reasonable 
time,  or  not,  [p.  328.] 

A  will  is  not  to  be  affected  on  account  of  the  nnmeritorious  object,  [p.  329.] 

Only  one  general  rule  of  construction  for  Courts  of  Law  and  Equity  applicable  to 
all  wills;  however  the  Court  may  condemn  the  object:  the  intention  is  to  be 
collected  from  the  whole  will:  every  wcurd  is  to  luive  effect  according  to  the 
natiural  common  import :  words  of  art  to  be  construed  according  to  the  technical 
sense,  unless  upon  the  whole  will  plainly  not  so  intended.  The  Court  are  bound 
to  cany  the  will  into  efibct,  if  consistent  with  the  rules  of  law;  and  if  they  caa 
see  a  general  intention  consistent  with  the  rules  of  hiw,  but  the  particulaT  mode 
is  not,  though  that  shall  fiul,  tiie  general  intention  shall  take  effect,  [p.  329.1 

The  rule,  that  words  of  restriction  are  to  be  confined  to  the  last  antecedent,  does 
not  hold  even  in  criminal  proceedings,  [p.  330.1 

Every  executory  devise  is  good,  that  does  not  tena  to  a  perpetuity :  t.  e.,  that  does 
not  tend  to  make  an  estate  unalienable  beyond  the  period  allowed  by  law  as  to 
legal  estates,  [p.  331.1 

Limitation  of  a  term  or  tne  trust  of  a  term  for  twenty  lives  in  being  successively 
is  good,  [p.  332.} 

Since  the  Kevolution  Judges  have  disapproved  of  extending  executory  devise: 
but  there  is  no  instance  of  a  limitation  of  the  number  of  lives,  [p.  ^2.] 

A  child  en  ventre  aa  mere  is  a  life  in  bein^  to  all  intente  and  purposes  except  in 
the  case  of  a  descent  at  common  law,  [p.  334.] 

Reason  for  allowing  the  twenty-one  years  after  lives  in  being  for  executory  de- 
vise, [p.  337.] 

The  puipose  of  accumulation  no  objection  to  an  executory  devise,  [p.  338.] 

By  the  law  of  Scotland  land  may  be  unalienable  for  ever  under  certain  regula- 
tions, [p.  339.] 

The  amount  of  the  property,  the  propriety  or  prudence  <^the  disposition,  afford  no 
fair  ground  for  controlling  a  will,  [p.  340.] 

The  purpose  of  accumulation  no  objection  to  an  executory  devise,  [p.  341.1 

The  object  of  statute  10  &  11  WiL  IIL  c.  16,  was  not  to  affirm  the  case  of  Reeve 
V.  Lonf:  but  it  established,  that  the  same  principle  should  govern,  where  the 
limitation  was  by  deed  of  settlement,  (a)  [p.  342.] 

Peter  Thellusson,  Esq.  by  his  will,  dated  the  2d  of  April,  1796, 
after  giving  directions  concerning  his  funeral,  and  ordering,  that  all 
his  just  debts  be  paid  as  soon  as  conveniently  might  be  after  his 
decease,  gives  to  his  dear  wife  Ann  300  guineas,  to  be  paid  ten  days 
after  his  death,  and  also  all  the  wines  and  other  liquors  at  his 
capital  messuage  at  Plaistow,  and  all  the  corn^  hay,  and  straw,  in  the 

(a)  This  case  is  memorable  in  the  history  of  the  English  law  from  the  impor- 
tance of  the  questions  and  the  amount  of  property  under  adjudication,  and  from  the 
revelation  it  affords  of  the  unnatural  meanness  and  ostentation  of  the  testator, 
depriving  his  immediate  descendants  of  their  iust  share  of  his  fortune,  not  to  found 
any  noble  charity,  but  that  it  might  accumulate  in  the  hands  of  trustees,  for  the 
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buildings  or  stack-yards  belonging  thereto,  for  her  use  and  benefit ; 
and  all  the  jewels,  watches,  and  trinkets,  in  her  possession  or  custody. 
Then,  after  giving  to  his  brother-in-law  the  Rev.  Matthew 
Woodford,  James  Stanley,  Esq.  and  *  Emperor  John  Alex-     [*228] 
ander  Woodford,  Esq.,  each  the  sum  of  300  guineas,  as 

miserable  satisfaction  of  enjoying  in  anticipation,  the  wealth  and  aggrandizement 
of  a  distant  posterity  who  should  l)ear  his  name. 

daaientta,  qum  imo 


If okH  Toita  ma,  uxorls  aec  vola,  aae  llkw 


Baradef  Tout  eMe  •uos:  bona  tola  ferantnr 
M^mmdmittngtritrwt,   Tantaim  valet  lialitiu  aiuL 

Mr.  Thellnsson  was  bom  at  Paris,  of  Swiss  parentage,  his  &ther  being  a  minis- 
ter from  Geneva  to  the  French  Court  He  settled  in  London,  as  a  merchant,  at 
an  eariv  age;  was  naturalized;  and,  on  the  foundation  of  a  fortune  of  £10,000, 
mised  the  princely  possessions  which  afterwards  became  the  subject  of  litigation. 
It  is  said  that  he  was  generally  respected,  and,  though  a  severe  economist,  lived 
in  a  B^le  suitable  to  his  wealth.  His  three  sons  were  all  members  of  Parliament 
In  the  sixty-first  year  of  his  a^,  being  at  the  time  in  perfect  health  and  legd 
sanity,  he  made  and  executed  Qs  last  will  and  testament,  bearing  date,  April  3d, 
1796,  and  thereby  disposed  of  his  property  upon  trust  from  time  to  time,  during 
the  natural  lives  of  his  three  sons,  and  of  the  sons  of  each  of  his  said  sons,  then  in 
being,  or  thereafter  to  be  bom  to  any  of  his  said  sons ;  and  of  anv  such  issue  as 
any  of  his  grandsons  mig^t  have  as  should  be  living  at  the  time  of  his  decease,  or 
hm  in  due  time  afterwards,  and  during  the  natural  lives  of  the  survivors  or  survi- 
vor of  the  said  several  persons,  to  coUect  and  receive  the  rents ;  that  unon  the 
decease  of  the  last  survivor  all  the  accumulated  estates  should  be  diviaed  into 
three  lots  of  equal  value,  and  settled  on  the  eldest  male  lineal  descendant  then 
living  of  each  of  his  three  sons ;  and  if  there  should  be  a  failure  of  male  descend- 
ants of  two  of  his  three  sons,  the  sole  male  lineal  descendant  of  the  testator  should 
become  entitled  to  the  whole  three  lots,  consolidated  into  one  huge  mass  of  landed 
property.  The  testator's  object  was  to  protract  the  power  of  alienation,  by  taking 
in  hves  of  persons  who  were  mere  nominees  without  any  corresponding  interests^ 
The  property  was  thus  tied  up  from  alienation  and  enjoyment  for  three  generar^ 
tions.  Shortly  after  executing  this  extraordinary  will,  on  the  Slst  July,  1797,  Mr« 
Thellusson  died.  The  money  which  the  will  sought  to  accumulate  was  estimated 
at  £600,000.  Mr.  Morgan,  the  actuaiy,  calculated  the  accumulation  fsee,  ooaf, 
238,  note) — limiting  it  to  seventy-five  years,  the  shortest  probable  period  at  which 
the  fortune  might  be  alienated — at  £27,182,000,  a  sum  sufficientlv  immense,  but 
which  he  thought  might  prove  less  than  the  sum  which  it  would  reach,  as  well 
from  the  improvement  of  money  at  a  higher  rate,  as  from  the  lengthened  duration 
of  the  life  of  the  last  survivor.  It  was  reckoned  by  Mr.  Hargrave,  that,  if  there 
were  three  descendants  to  take,  each  would  have  an  income  of  £650,000  a  year; 
if  one  only,  above  £1,900,000  a  year;  more  than  double  the  revenue  of  his 
Majesty's  civil  list,  and  surpassing  the  largest  territorial  private  fortune  then  known 
in  Europe.  Mr.  Chancellor  Kent,  regarding  it  from  the  present  time,  has  said, 
that,  if  the  limitation  should  extend  to  upwards  of  one  hundred  years,  as  it  may, 
the  property  will  amount  to  upwards  of  one  hundred  millions  sterling!  (4  Kent, 
Comm.  285,  note,  5th  edA  The  present  case  is  the  record  of  the  earnest  attempt 
that  was  made  to  set  asiae  this  selfish  and  eccentric  will.  It  appears  from  the 
advertisement  to  the  second  volume  of  Hargrave's  Juridical  Arguments,  that 
something  like  confidence  animated  at  least  one  of  the  learned  counsel  that  the 
will  would  be  overthrown  : 

**  When  he  resolved  upon  hazarding  a  second  volume,  which  was  not  till 
close  of  the  hearing  of  counsel  in  the  chanceiy  causes  on  the  last  will  of  the  late 
Mr.  Thellusson,  some  symptoms  of  temporary  favorable  effect,  finom  delivery  of  the 
araumenti  of  those  who  spoke  against  the  will,  raised  his  mind  into  the  hope,  that 
at  least  the  first  and  most  extensive  article  of  this  volume  might  prove  interesting. 
But  within  these  few  days  enough  hath  occurred  to  suppress  his  expectations  in 
this  respect ;  and  to  make  him  almost  repentant,  that  he  should  be  too  far  commit- 
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an  acknowledgment  for  the  trouble  they  will  have  in  the  execution 
of  the  trusts  of  the  will,  and  some  small  legacies,  he  gives  to  the 
said  Matthew  Woodford,  James  Stanley,  and  Emperor  John  Alex- 
ander Woodford,  their  heirs  and  assigns,  his  capital  messuage  at 
Plaistow,  with  the  lands,  gardens,  &c  and  the  furniture  of  every 

ted  in  the  present  publication  to  withhold  it  Not  only  a  solemn  judgment  hath 
been  passed  wholly  overruling  his  arguments  in  the  Thellusson  causes:  but  such 
circumstances  have  occurred  as  may  encourafire  a  doubt,  whether  topics,  which 
the  author  deemed  novel,  momentous  and  difficiut,  should  bave  been  so  considered, 
or  should  have  been  amplified  upon  nearly  in  the  extent  in  which  they  are  treated 
in  his  three  arguments ;  and  more  especiaUy,  whether  his  history  of  the  dry  sub- 
ject of  Executory  Devise  should  not  luive  been  reserved  for  future  and  more  appo- 
site application.  Some  consolations,  however,  present  themselves  to  the  auuor. 
Whatever  may  have  been  the  impression  with  others,  the  noble  lord,  whose  office 
lit  was  to  adjudffe  the  causes,  and  whose  extraordinaiy  endowments  eminently  quali- 
fied him  to  fulfil  the  duties  of  that  office,  most  certainly  saw  the  case  on  the  will 
as  demanding  full  and  solemn  discussion.  After  hearinjr  the  leading  counsel 
against  the  will  of  the  late  Mr.  Thellusson,  his  Lordship  mterposed  to  postpone 
the  proceedings,  with  an  explicit  declaration,  that  the  case  on  toe  will  struck  him 
asbeinff  *  of  great  ibiportance  and  sirreuLAR  novelty  f  and  that  he  'thouriit 
he  could  not  do  better  than  call  in  the  assistance  of  two  judges.'  It  should  be 
remembered  also,  that  his  Lordship  afterwards  increased  the  number  of  his  asses- 
sors, by  adding  his  honor  the  master  of  the  zoUs.  Nor  when  the  judgment  was 
given  m  the  causes,  doth  his  Lordship  appear  to  have  disapproved  the  great  scope 
m  the  arguments  of  any  of  the  counsel  against  the  will :  for,  notwithstanding  the 
unfavorableness  of  the  result  to  their  side  of  the  causes,  his  Lordship,  with  a  pol- 
ished sensibility,  which  at  least  operated  as  discountenancing  all  supposition  of 
having  trespassed  noon  the  time  of  the  Court,  observed,  that '  be  was  not  surprised 
the  case  had  been  brought  forward,  and  had  called  fiirth  such  mat  exertion  of 
learning  and  ingenuity.'  Under  the  latter  part  of  this  very  handsome  testimony, 
so  far  as  it  concerns  the  counsel  against  the  will,  the  author  of  this  volume  feels  it 
convenient  to  claim  some  shelter.  Indeed  he  is  sensible,  that  very  little  of  the 
praise,  thus  generously  bestowed,  can  be  presumed  to  have  been  intended  for 
nimself.  But  small  as  his  share  may  be,  he  trusts,  that  it  will  suffice  to  protect 
him  against  any  ill  efiects  from  remarks  of  a  different  tendency.  Fortunately  also 
for  the  author,  there  is  another  circumstance  of  a  very  consolatory  description.  It 
so  happened,  that  the  first  impressions  of  the  gentleman  who  was  leading  counsel 
against  the  will,  and  whose  very  long  experience  and  great  profoundness  in  the 
law  and  equity  of  the  countiy  render  nim  oracular  in  the  profession,  were  unfavor- 
able to  those  for  whom  he  was  ensaged  to  plead ;  and  in  the  outset  of  the  busi- 
ness, this  circumstance  had  casually  transpired.  But  on  close  of  the  argruments 
now  published,  this  eminent  lawyer  took  the  opportunity,  of  most  explicitly  and 
repeatedly  avowing  to  the  gentlemen  of  the  bar  present  and  others,  that  he  was  at 
length  fully  convinced  the  grand  trust  of  the  will  in  (question  was  against  law  and 
ongiA  to  be  declared  invaSd.  It  was  manifest  also  m  the  earnest  and  masterly 
reply  he  afterwards  made  to  the  very  able  and  learned  arguments  of  the  counsel 
for  the  will,  that  he  completed  his  professional  exertions  agamst  the  will,  under  a 
stronff  influence  from  the  conviction  he  had  recently  expressed  out  of  Court" 

After  the  judgment  of  the  Court,  establishing  the  trusts,  Lord  Loughborough, 
to  prevent  such  a  morbid  grasp  of  property  in  future,  introduced  and  carried  a  bill 
with  the  unanimous  assent  of  both  branches  of  the  legislature,  39  and  40  Geo.  III. 
c.  98,  restraining  dispositions  by  way  of  accumulation  to  the  life  of  the  settlor,  or 
twenty-one  years  after  his  decease,  or  tlie  minority  of  any  party  living  at  the  time 
of  his  decease.  Mr.  Hargrave  seems  to  have  drawn  some  consolation  from  the 
pessaffe  of  this  act: 

^IJpon  the  whole,**  he  says,  "though  the  decree  establishing  the  Thellus- 
son trust  of  accumulation  was  a  defeat  to  the  testator's  family ;  yet  the  almost 
immediately  subsequent  conduct  of  the  lord  chancellor,  who  made  that  decree, 
may  be  said  to  have  been  impliedly  an  acknowledgment  of  the  dangerous  obnox- 
iousness  of  the  trust;  and  when  in  conformity  to  his  proposition  the  legislature 
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descriptioa  (except  some  fiunily  pictures,  afterwards  given  to  his 
eldest  son),  books,  horses,  cattle,  carriages,  and  implements  of 
husbandry,  dLC.  which  shall  be  in  or  upon  the  premises,  in  trust  to 
permit  his  wife  to  hold  and  enjoy  the  same  during  such  part  of  her 
life  as  she  shall  continue  a  widow.    He  directs  his  trustees  to  permit 

psased  a  law  to  restrain  soch  excessive  accumulation  for  the  time  to  come,  it  was 
m  effect  converting  the  defeat  of  the  Thellusson  familv  into  a  victory  for  the  pub- 
lic at  large.  So  too  at  lensth  those  arguments,  which,  notwithstanding  their 
having  b€»n  brought  forwara  under  the  encouragement  of  the  lord  chancellor's 
haviiur  declared  the  great  importance  and  sinffular  novelty  of  the  case,  and  having 
called  in  three  assessora  to  assist  him,  some  legal  persons  of  high  respectability 
thought  fit  to  treat  slightingly,  may  be  said  to  have  finally  triumphed  in  their 
main  object  and  princiiue :  for  the  restraining  act  may  be  considered,  as  equiva- 
lent to  a  legislative  declaration,  that  if  at  last  the  law  of  England  was  found  to 
endure  a  mode  of  testamentary  or  other  settlement,  peremptorily  and  certainly 
excluding  all  beneficial  enjoyment  of  property  for  more  than  a  centuiy  from  the 
death  of  the  settl(Hr  or  testator,  it  was  a  public  evil  too  enormous  to  remain  for  a 
moment  longer  unguarded  against 

^  It  is  in  tnis  way,  that  the  author  nmif  chiefly  consoles  himself  for  the  failure  of 
his  zealous  efforts  through  his  arguments  in  the  Thellusson  case  to  induce  a  judi- 
cial condemnation  of  a  trust  of  posthumous  accumulation, — which  in  its  principle, 
as  he  saw  it,  was  fixst  a  perversion  of  the  rule  of  executoiy  devise,  by  artificially 
introducing  a  number  oimerdy  tfufnimentol  .lives  sufficient  to  continue  unbarra- 
ble  entail  with  eeriamiif  for  more  than  a  century  beyond  th6  death  of  the  testator, 
and  secondly  was  founding  on  executoiy  devise  so  fraudulently  protracted  a  co- 
durable  exclusion  of  all  beneficial  enjoyment; — and  which  therefore  could  not  be 
judicially  sanctioned,  without  enabling  eveiy  vain  and  avaricious  testator  in  the 
kingdom  to  suspend  all  beneficial  use  of  uK^itv  of  eveiy  description  for  that 
immense  space  of  time  after  his  own  deatL  In  his  character  of  an  English  bar- 
rister, he  must  be  content  to  continue  mortified,  that  the  law  of  England  should 
be  left  with  the  imputation  of  having  permitted  such  an  abuse  of  testamentary 
power,  as  hitherto  he  has  not  found  or  heard  an  example  of  in  the  hiw  of  any  other 
coantiy.  But  he  is  proud  of  fiielinjf  at  the  same  time,  that  his  professional  labors 
contributed  to  expose  the  public  mischiefs  involved  in  the  principle  of  the  Thel- 
lusson trust  of  accumulation,  and  so  far  to  prepare  the  way  for  a  legislative  inter- 
ference made  just  time  enough  to  prevent  that  principle  from  being  mnch  acted 
upon." 

The  property  was  accordingly  left  to  accumulate ;  but  the  distempered  visions 
of  the  testator,  and  of  the  impassioned  counsel  who  opposed  his  wul,  seem  des- 
tined to  disappointment  The  structure  which  threatened  even  to  over-shadow  the 
land,  in  its  ascending  greatness,  ha£  not  risen  to  a  disproportionate  size.  The 
operation  of  the  trusti  has  proved  practically  a  failure.  The  accumulated  mass 
of  wealth  is  likely  to  fall  far  short  of  the  amount  which  fanciful  calculators  had 
predicted.  This  is  partly  fiom  the  costs  of  litigation,  and  partly  from  the 
expenses  of  management  The  latter  firom  January,  1816  to  1833,  exceeded 
£122,700.  The  ohiy  increase  in  respect  of  income  was  £8,356,  and  an  accumu- 
lation of  capital  of  £326,364.    See  29  London  Law  Mag.  95-100 ;  19  ibid.  38-44. 

The  judgments  in  the  present  case,  and  the  arguments  of  counsel,  particularly 
the  argument  of  Mr.  Hargrave,  contain  an  instructive  survey  of  the  history  and 
nature  of  Executoiy  Devisee.  For  farther  illustration  of  this  difficult  and  curious 
sabject,  see  4  Kent,  Comm.  263-289.  The  important  topic  of  the  construction  of 
wills  naturally  presented  itself  to  the  learned  judges,  and  they  recognized  the 
importance  of  seeking  the  intention  of  the  testator;  even  to  the  rejection  of  the 
strict  grammatical  sense  of  the  words.  See  BaMont  v.  IManan^  3  Paige,  9 ; 
anit,  note  (a)  to  Qraots  v.  BaMnidgtj  1  V.  562 ;  2  Williams,  Executors,  788-796 ; 
ajid  to  give  eflfect,  if  possible,  to  every  word  in  the  wiU.  Dmis  v.  Taulj  6  Dana, 
53;  TurheU  v.  TurheU,  3  Yeates;  notes  (a)  and  [h]  to  CoOd  v.  Lawrence,  1  V. 
268.  As  to  the  constraction  of  wills,  see  4  Kent,  Comm.  534-541.  As  to  chil- 
dren in  venire  sa  mere^  see  Pekoau  v.  PwM,  2  Dev.  &  Bat  £q.  52 ;  Swift  v.  Duf- 
fiddyhS.  &  R.38;  2  Williams,  Exec.  797 ;  .%t9  v.  JM^,  2  M'Cord,  Ch.  256; 
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his  wife  to  chooee  out  of  his  phte  for  her  own  use,  subject  as  after 
mentioned,  any  quantity  not  exceeding  1400  ounces  (which  is  after- 
wards given  among  his  three  sons  and  their  issue  upon  her  death  or 
second  marriage) ;  but  these  l^acies  and  bequests  and  the  other 
legacies  after  given  to  her  are  declared  to  be  upon  condition,  that 
she  accepts  the  same  in  satisfaction  of  dower ;  and  in  case  of  her 
refusal  he  revokes  the  same;  and  directs  them  to  sink  into  the 
residue  of  his  effects.  He  also  directs,  that  upon  the  death  or  mar- 
riage of  his  wife  the  trustees  shall  sell  the  premises  at  Plaistow,  with 
the  furniture,  (&c.,  the  use  whereof  is  given  to  his  wife,  by  public 
sale  or  private  contract :  in  the  latter  case  any  of  his  three  sons, 
with  preference  in  point  of  age,  are  to  be  at  liberty  to  purchase  by 
appraisement ;  and  the  money  to  be  produced  by  the  sale  is  directed 
to  be  considered  as  part  of  the  residue  of  his  personal  estate. 

The  testator  then  directs  a  fund  to  be  created  of  22,0002.  Bank 
Stock,  and  6002.  per  annum  Long  Annuities,  producing  the  annual 
sum  of  2140Z. ;  the  dividends  and  interest  to  be  paid  to  his  wife  for 
her  life,  provided  she  remains  single  ;  but  in  case  of  her  second  mar- 
riage he  only  gives  to  her  the  dividends  of  55002.  part  of  the  said 
stock,  and  only  3002.  part  of  the  said  Long  Annuities,  and  an  annu- 
ity of  100  livies  in  the  French  funds  for  her  life ;  and  subject  to 
her  interest  he  gives  the  said  Bank  Stock  and  Long  Annuities  among 
his  sons  and  daughters,  namely,  40002.,  part  of  the  said  Bank  Stock, 
to  each  of  his  three  sons,  and  45002.,  part  of  the  said  stock,  and  the 
said  Long  Annuities  equally  among  his  three  daughters  and  their 
issue,  as  therein  mentioned ;  and  the  remaining  55002.  Bank  Stock 
he  gives  among  his  sons  and  daughters  and  their  issue,  in 
[^229]  such  shares  as  his  said  wife  shall  appoint  by  will,  and  *in 
default  thereof  equally  among  such  as  shall  survive  her, 
and  the  issue  of  those,  who  shall  be  dead. 

He  gives  to  each  of  his  sons  76002.  to  make  the  money  already 
advanced  to  them  230002.  to  each  ;  and  he  gives  to  his  sons  Peter 
Isaac  Thellusson  and  George  Woodford  Thellusson,  each,  a  small 
annuity  in  the  French  funds  on  their  respective  lives,  and  to  his  son 
Charles  Thellusson  1002.  on  his  life  in  the  Irish  Tontine. 

The  testator  then,  after  long  provisions  for  arranging  the  settle- 
ment of  the  said  45002.  Bank  Stock  and  the  Long  Annuities  among 
his  three  daughters  and  their  issue,  gives  to  eatch  of  his  daughters 
Ann  Thellusson  and  Augusta  Charlotta  Thellusson  12,0002. ;  with 
various  restrictions  to  prevent  their  marriage  without  the  consent  of 
his  wife  and  executors,  and  to  secure  a  settlement  of  the  said  lega- 

M'Lemon  v.  Bloeker,  Hajper,  £q.  279;  Harris  v.  Lhyd,  Tam.  &  R.  310;  MarH- 
mer  v.  fTest,  3  Russ.  370;  Burke  v.  fVUder,  1  M'Cord,Ch.  551.  For  all  the  bene- 
ficial purposes  of  heirship,  they  are  considered  as  absolutely  bom.  4  Kent,  Comm. 
412,  (5th  ed.);  Doe  v.  Clark,  2  H.  Block.  299;  Jenkina  v.  iVsyer,  4  Paige,  47; 
Van  Hook  v.  Bogera,  3  Mur.  178.  It  has  been  held  that  a  bequest  in  trust  for  all 
the  children  of  the  testatrix's  nephew  bom  in  the  life  time  of  the  testatrix,  in- 
cludes a  child  of  which  the  wife  of  the  nephew  was  enceuile  at  the  time  of  the 
testatrix's  death,  though  not  bom  for  several  months  aflerwaids.  Trwoer  v.  Btittt, 
1  Sim.  &  Stu.  181. 
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cies,  and  in  some  events  to  carry  over  great  part  of  these  provisions 
for  his  daughters  to  his  residuary  personal  estate. 

He  gives  100/.  Irish  Tontine  to  his  eldest  daughter,  and  various 
Life  Annuities  in  the  French  funds  to  her  and  her  two  sisters,  and 
his  grandson  John,  the  eldest  son  of  Peter  Isaac  Thellusson,  and  two 
nephews-in-law,  sons  of  Colonel  Woodford. 

He  bequeaths  his  house  and  warehouse  in  Philpot-Lane  to  his 
trustees,  in  trust  to  permit  his  three  sons  to  carry  on  their  business 
for  six  years  from  his  death ;  and  if  they  or  any  of  them  continue  in 
business  to  the  end  of  that  time,  the  property  is  in  effect  given  to 
them,  or  such  of  them  as  shall  so  continue  the  business :  but  if  all  of 
them  shall  quit  business  before  the  expiration  of  that  time  "  (which," 
he  adds,  "  I  most  earnestly  hope  and  pray  to  God  will  never 
be  the  case),"  he  directs  the  trustees  to  sell  the  same,  and  to 
add  the  money  arising  from  the  sale  to  his  residuary  personal 
estate. 

He  then  makes  some  arrangements  as  to  the  income  of  two  estates 
in  Montserrat  and  Grenada,  and  as  to  250/.  Long  Annuities,  held 
by  him  in  partnership  with  the  representatives  of  Mr.  Cossart ;  of 
which  partnership  the  testator's  share  was  fifteen  sixteenths.  He 
then  makes  the  following  declaration  : 

"  The  provision,  which  I  have  made  for  my  said  three  sons,  and 
the  very  great  success  they  have  met  with,  will  be  suf- 
ficient *  to  procure  them  comfort ;  and  it  is  my  earnest     [*  230] 
wish  and  desire,  that  they  will  avoid  ostentation,  vanity, 
and  pompous  show  ;    as  that  will  be   the  best  fortune  they  can 


The  testator  then  gives  a  legacy  of  105/.  to  each  of  his  said 
nephews-in-law,  sons  of  Colonel  Woodford,  at  the  age  of  twenty- 
one,  to  accumulate  in  the  mean  time,  subject  to  a  power  in  his  ex- 
ecutors to  apply  the  said  legacies  for  the  advancement  of  the  lega- 
tees during  their  minority,  and  with  benefit  of  survivorship ;  and  in 
case  of  the  death  of  both  under  twenty-one,  these  legacies  with  the 
accumulation  are  directed  to  sink  into  the  residue.  He  then  gives 
rings  of  50/.  value  to  his  three  daughters-in-law  and  to  his  son-in-law  ; 
and  after  giving  some  other  rings  he  bequeaths  1000/.  to  his  executors, 
in  trust  for  his  brother  in  Switzerland  for  Ufe,  a;id  after  his  death  for 
some  nieces  there,  but  in  case  of  their  death  in  the  life  of  his  broth- 
er to  sink  into  the  residue. 

Then  after  giving  some  family  pictures  and  other  specific  articles 
to  his  three  sons  and  his  eldest  grandson  he  bequeaths  the  remainder 
of  his  plate,  with  his  books,  china,  linen,  wines,  and  the  remainder 
of  his  pictures,  and  all  the  furniture  at  Brodsworth,  except  such  part 
xis  the  trustees  shall  think  necessary  to  be  kept  for  the  puipose  of 
receiving  any  of  them  or  of  his  sons,  who  shall  choose  to  go  and 
spend  a  little  time  there  occasionally,  in  trust  to  be  sold  ;  and  he  di- 
rects, that  the  money  arising  therefrom  shall  compose  part  of  the  resi- 
due of  his  personal  estate. 

The  testator  then  gives  and  devises  all  his  estates,  manors,  mes- 

VOL.  IV.  14 
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suages,  lands,  tenements,  and  hereditaments,  at  Brodsworth  and 
other  places  in  the  county  of  York,  and  all  the  advowsons,  right  of 
patronage,  and  presentation,  of  and  to  the  church  of  Marr,  and  all 
the  messuages  or  tenements,  lands,  hereditaments,  or  premises,  for 
the  purchase  whereof  he  has  entered  into  any  contract  or  contracts 
in  writing,  with  the  benefit  of  such  contract  and  contracts  respec- 
tively, and  all  other  his  real  estates  whatsoever  and  wheresoever, 
unto  and  to  the  use  of  his  said  trustees,  their  heirs  and  assigns,  for 
ever,  upon  the  trusts  after  mentioned. 
'  And  as  to,  for  and  concerning,  all  the  rest,  residue  and  remainder, 
of  his  personal  estate  of  whatever  nature,  as  well  that,  which  he 
may  be  possessed  of  at  the  time  of  his  decease,  as  such 
[*  231]  *of  the  said  several  sums  as  are  in  the  events  and  on  the 
conditions  and  contingencies  before  mentioned  directed  to 
sink  into  the  residue,  he  gives  and  bequeaths  the  same  to  the  said 
trustees,  their  executors,  administrators,  and  assigns,  upon  trust,  that 
they  shall  as  soon  as  conveniently  may  be  after  his  decease,  invest 
the  same  in  the  purchase  of  freehold  estates  of  inheritance  in  fee- 
simple  or  of  copyhold  estates  of  inheritance  in  England  (the  copy- 
hold estates  not  to  exceed  one  fourth  of  the  premises  to  be  pur- 
chased), upon  the  trusts  after  mentioned  ;  and  he  directs,  that  his 
said  trustees,  their  heirs  and  assigns,  shall  stand  seised  of  the  said 
real  estates  devised  to  them,  and  of  the  freehold  and  copyhold  estates 
directed  to  be  purchased,  upon  the  trusts  to  and  for  the  intents  and 
purposes  after  mentioned. 

The  testator  then  declares  the  trusts,  as  follows  : 
"  Upon  trust  that  they  the  said  Matthew  Woodford  James  Stan- 
ley and  Emperor  John  Alexander  Woodford  and  the  survivors  and 
survivor  of  them  and  the  heirs  and  assigns  of  such  survivor  do  and 
shall  from  time  to  time  during  the  natural  lives  of  my  sons  Peter 
Isaac  Thellusson,  George  Wooidford  Thellusson  and  Charles  Thel- 
lusson  and  of  my  grandson  John  Thellusson  son  of  my  said  son 
Peter  Isaac  Thellusson  and  of  such  other  sons  as  my  said  son  Peter 
Isaac  Thellusson  now  has  or  may  have  and  of  such  issue  as  my 
grandson  John  Thellusson  may  have,  and  of  such  issue  as  any  other 
sons  of  my  said  son  Peter  Isaac  Thellusson  may  have  and  of  such 
sons  as  my  said  sons  George  Woodford  Thellusson  and  Charles 
Thellusson  may  have  and  of  such  issue  as  such  sons  may  have  as 
shall  be  living  at  the  time  of  my  decease  or  born  in  due  time  after- 1 
wards  and  during  the  natural  lives  and  life  ofTfte^urvivors  and  sur-' 
vi^^of  the  several  persons  aforesaid  collect  and  receive  the  rents 
and  profits  of  the  manors  or  lordships  messuages  lands  tenements 
and  hereditaments  hereinbefore  by  me  devised  and  so  to  be  pur- 
chased as  aforesaid." 

The  testator  then  directs,  that  his  trustees  shall  from  time  to  time 
invest  the  money  to  arise  from  such  rents  and  profits  in  such  pur- 
chases as  he  has  before  directed  to  be  made  with  his  personal  estate, 
and  from  time  to  time  receive  and  invest  the  rents  or  profits  of  such 
estates  to  be  purchased  as  last  aforesaid,  in  the  same  manner ;  and 
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he  directs  his  trustees  from  time  to  time  to  cut  such  timber 
upon  the  estates  devised  and  to  be  purchased,  as  shall  be  fit 
to  be  cut,  and  to  sell  the  same  and  invest  the  money  ^sing 
by  such  sales  in  such  purchases  as  are  directed  to  be  made  with  his 
personal  estate  and  the  rents  and  profits  of  the  real  estates  devised 
and  directed  to  be  purchased ;  and  he  empowers  them  to  make  leases 
generally  for  such  rents  and  under  such  stipulations,  as  to  them  shall 
seem  proper,  and  generally  to  act  in  the  management  of  the  said 
trust  estates,  as  if  the  same  were  their  own ;  and  he  directs,  that  after 
the  decease  of  the  survivor  of  the  said  several  persons,  during  whose 
lives  the  rents  and  profits  of  the  estates  devised  and  to  be  purchased 
are  directed  to  accumulate,  an  equal  partition  shall  be  made  of  the 
said  estates,  the  whole  to  be  divided  into  three  lots  of  equal  value 
or  as  near  thereto  as  possible. 

The  will  then  proceeds  to  direct  the  limitations  in  the  following 
manner  : 

<<  And  that  the  premises  contained  in  one  of  such  allotments  shall 
be  conveyed  to  the  use  of  the  eldest  male  lineal  descendant  then 
living  (and  who  shall  be  entitled  to  the  first  choice  of  such  allot- 
ments) of  my  said  son  Peter  Isaac  Thellusson  in  tail  male  with  re- 
mainder to  the  second  third  fourth  and  all  and  every  other  male 
lineal  descendant  or  descendants  then  living  who  shall  be  incapable 
of  taking  as  heir  in  tail  male  of  any  of  the  persons  to  whom  a  prior 
estate  is  hereby  directed  to  be  limited  of  my  said  son  Peter  Isaac 
Thellusson  successively  in  tail  male  with  remainder  in  equal  moie- 
ties to  the  eldest  and  every  other  male  lineal  descendant  or  descend- 
ants then  living  of  my  said  sons  George  Woodford  Thellusson  and 
Charles  Thellusson  as  tenants  in  common  in  tail  male  in  the  same 
manner  as  hereinbefore  directed  with  respect  to  the  eldest  and  every 
other  male  lineal  descendant  or  descendants  of  my  said  son  Peter 
Isaac  Thellusson  with  cross  remainders  between  or  among  such  male 
lineal  descendants  as  aforesaid  of  my  said  sons  George  Woodford 
Thellusson  and  Charles  Thellusson  in  tail  male  or  in  case  there  shall 
be  but  one  such  male  lineal  descendant  then  to  such  one  in  tail  male 
with   remainder  to  the  use  of  them  the  said  Matthew  Woodford 
James  Stanley  and  Emperor  John  Alexander  Woodford  their  heirs 
and  assigns  for  ever  upon  the  trusts  and  to  and  for  the  intents  and 
purposes  hereinafter  mentioned  expressed  and  declared  of  and  con- 
cerning the  same." 

*  The  premises  included  in  one  other  of  such  allotments  [*  233] 
are  in  the  same  manner  directed  to  be  conveyed  to  the 
use  of  the  eldest  male  lineal  descendant  th^n  living  (to  have  tlie 
second  choice  of  such  allotments)  of  the  testator's  son  Geoige 
Woodford  Thellusson  ;  with  similar  limitations  to  his  second,  third, 
fourth  and  every  other  male  lineal  descendant,  (&c.  and  to  the  male 
lineal  descendants  of  Peter  Isaac  Thellusson  and  Charles  Thellusson  in 
moieties,  with  cross-remainders  among  them,  and  the  ultimate  re- 
mainder in  the  same  manner  to  the  use  of  the  trustees  in  fee  upon 
the  trusts  after  mentioned. 
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The  conveyance  of  the  premises  included  in  the  remaining  lot  is 
directed  in  the  same  manner  to  the  use  of  the  eldest  and  other  male 
lineal  descendants  of  the  testator's  son  Charles  Thellusson  then  liv- 
ing ;  with  similar  limitations  in  remainder  to  the  male  lineal  descend- 
ants of  his  two  brothers,  and  to  the  trustees  in  fee. 

The  testator  then  directs,  that  his  said  trustees,  their  heirs  and 
assigns,  shall  stand  and  be  seised  of  the  said  estates,  by  him  devised 
and  so  to  be  purchased,  upon  failure  of  male  lineal  descendants  of 
his  said  sons  Peter  Isaac  Thellusson,  George  Woodford  Thellusson, 
and  Charles  Thellusson,  as  aforesaid,  in  trust  to  sell  all  the  said  es- 
tates ;  and  that  they  shall  pay  the  money  to  arise  from  the  sale  or 
sales  of  the  said  estates,  devised  and  so  to  be  purchased,  as  aforesaid 
unto  his  Majesty,  his  heirs  and  successors.  Kings  and  Queens  of 
England,  to  be  applied  to  the  use  of  the  sinking  fund,  in  such 
manner  as  shall  be  directed  by  Act  of  Parliament ;  and  he  directs, 
that  in  the  mean  time  from  and  after  such  failure  of  male  lineal  des- 
cendants of  his  said  three  sons  and  until  the  sale  or  sales  of  the 
said  estates  devised  and  to  be  purchased  the  rents  and  annual  profits 
thereof  shall  be  applied  and  disposed  of  in  the  same  manner  and 
for  the  same  purposes  as  the  interest  of  the  money  to  arise  by  such 
sale  or  sales  would  be  applicable  to. 

The  testator  then  reciting,  that  his  trustees  may  not  be  able  to 
find  convenient  purchases  wherein  to  lay  out  his  personal  estate,  and 
the  money,  which  shall  arise  from  time  to  time  by  the  rents  and 
profits  of  any  lands  to  be  purchased,  as  aforesaid,  or  by  the  sale  of_ 
timber,  may  not,  as  the  same  shall  fit>m  time  to  time  accrue,  amount 
to  a  sufficient  sum  to  make  proper  purchases,  empowers 
[*234]  his  trustees  and  the  survivors  or  survivor  *of  them,  his 
executors,  administrators,  and  assigns,  in  the  mean  time, 
and  until  a  convenient  purchase  or  convenient  purchases  can  be 
made,  to  permit  such  part  of  his  said  personal  estate,  as  is  now  in- 
vested in  the  funds,  or  conmsts  of  securities  for  money,  to  remain  in 
such  funds  or  upon  such  securities  ;  and  to  invest  the  money  to  arise 
from  such  part  of  his  said  personal  estate,  as  shall  not  at  his  decease 
consist  of  money,  and  from  the  rents  and  profits  of  the  estates  to  be 
purchased  pursuant  to  the  directions  of  his  will,  or  from  the  sale  of 
timber  upon  such  estates,  in  any  of  the  public  funds,  or  on'  any  gov- 
ernment or  real  securities,  with  power  to  change  the  securities,  as 
the  said  trustees,  &c.  shall  think  proper,  until  a  convenient  purchase 
or  convenient  purchases  can  be  found,  or  until  a  sufficient  sum  of 
money  shall  be  accumulated  to  make  a  proper  purchase  or  proper 
purchases  ;  and  he  declares,  that  the  interest,  dividends,  and  annual 
produce,  of  the  said  stocks,  funds,  and  securities,  shall  accumulate 
in  the  same  manner,  and  for  the  same  purposes  as  the  rents  and 
profits  of  the  lands  to  be  purchased,  as  aforesaid,  are  before  directed 
to  accumulate. 

The  testator  then,  after  the  usual  clause  for  the  protection  and 
indemnity  of  the  trustees,  in  which  he  expressly  orders,  that  his  said 
trustees,  or  any  trustee  to  be  hereafter  appointed,  shall  never  permit 
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a  larger  sum  than  5002.  to  remain  at  any  one  time  in  the  hands  of 
any  private  banker,  but  that  all  the  moneys,  which  they  shall  receive, 
exceeding  that  sum,  shall,  when  received,  be  paid  into  the  Bank  of 
Enghmd,  there  to  remain,  until  laid  out,  as  before  directed ;  and  after 
directing  the  trustees  to  appoint  some  other  trustees,  in  case  they  or 
any  of  them  shall  desire  to  be  discharged,  and  to  transfer,  convey, 
and  assign,  to  such  new  trustees,  with  respect  to  the  said  advowson, 
and  any  other  advowson,  right  of  patronage,  and  presentation,  be- 
longing to  any  other  estate,  that  may  be  purchased,  directs,  that  his 
trustees  shall,  when  and  as  the  same  shall  respectively  become  void, 
present  according  to  the  nomination  of  one  of  his  said  sons  in  rota- 
tion ;  the  eldest  having  the  first  nomination ;  and  the  like  nomina- 
tion to  be  made  by  the  eldest  male  lineal  descendant  of  his  said 
three  sons  respectively  in  the  order  and  rotation  aforesaid,  if  he  be 
capable  by  law  of  making  such  nomination,  when  the  church  be- 
comes vacant,  or  in  due  time  afterwards :  otherwise  the  eldest  male 
lineal  descendant  of  the  next  brother  to  present  to  such  living ;  and 
if,  when  such  livings  or  living  shall  respectively  become 
void,  or  in  due  time  *  afterwards,  no  male  lineal  descend-  [  *^5  ] 
ant  of  any  of  his  said  sons  shall  be  capable  of  presenting 
thereto,  he  directs  his  trustees  for  the  time  being  to  present 

He  farther  directs,  that  from  the  respective  time  or  times  any  per- 
son or  persons  shall  become  entitled  either  to  any  part,  share,  or 
proportion,  of  the  aforesaid  estates  and  premises,  as  well  those  de- 
vised, as  what  may  hereafter  be  purchased  in  manner  aforesaid,  or 
to  the  whole  thereof,  he  and  they,  and  all  claiming  under  him  and 
them  respectively,  shall  from  thenceforth,  thereafter,  at  all  times, 
severally  and  respectively,  use  the  surname  of  Thellusson  only ;  and 
in  default  thereof  he  orders  and  directs,  that  the  several  estates  be- 
fore devised  and  to  be  purchased,  as  aforesaid,  shall  be  thereupon 
sold,  and  the  money  to  arise  from  the  sale  or  sales  thereof,  be  paid 
unto  his  Majesty,  his  heirs  and  successors.  Kings  or  Queens  of  Eng- 
land, to  the  use  of  the  Sinking  Fund,  in  such  manner  as  shall  be 
directed  by  Act  of  Parliament  (1). 

The  will  then  proceeds  thus  : 

*'  As  I  have  earned  the  fortune  which  I  now  possess  with  industry 
and  honesty  I  trust  and  hope  that  the  legislature  will  not  in  any 
manner  alter  my  will  or  the  limitations  thereby  created  but  permit 
my  property  to  go  in  the  manner  in  which  I  hereby  dispose  of  it." 

The  testator  then  directs,  that  the  rent  of  his  house  in  Philpot- 
lane  shall  during  the  continuance  of  the  said  term  of  six«years  be 
received  by  his  trustees  half-yearly,  and  that  such  rent,  when  and 
as  the  same  shall  be  received,  do  compose  part  of  *  the  residue  of  his 
personal  estate.     In  case  his  daughters  Ann  and  Augusta  Charlotte 

(1)  Stock,  bequeathed  by  Mr.  Abraham  Newland  to  his  Majesty's  Goveinment 
in  exoneration  of  Uie  National  Debt,  was  decreed  to  be  transferred  to  such  person 
or  persons  as  his  Majesty  by  his  Sis[n  Manual  shall  tliink  fit  to  nominate  for  that  pur- 
pose.   J^ewkmd  v.  The  Jttonuy  Genmi/,  3  Mer.  684. 
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The  causes  were  first  opened  in  Michaelmas  Term,  before  the 
Lord  Chancellor ;  when  his  Lordship  said,  the  case  was  of  great  im- 
portance and  a  good  deal  of  novelty ;  and  he  could  not  do  better  for 
the  accommodation  of  the  parties,  than  by  asking  the  opinion  of  the 
two  Judges ;  which  would  be  better  than  framing  any  case  for  a 
Court  of  Law;  and  indeed,  being  the  direction  of  the  trust,  it 
seemed  more  proper  for  this  Court. 

Mr.  Mansfieldy  Mr.  (xrani,  Mr.  Hargrave  (1),  Mr.  Cox,  Mr. 
Huibersty,  and  Mr.  (xreenhill,  for  the  Widow  and  Children  of  the 
Testator.  The  dispositions  made  by  this  will  are  without  example, 
unnatural  and  absurd.  The  object  is  the  accumulation  of  immense 
masses  of  landed  property  in  the  hands  of  a  few  individuals ;  an  object 
impolitic  and  pernicious.  To  effect  that  purpose  the  testator  with- 
draws from  enjoyment  for  a  long  series  of  years  a  very  considerable 
portion  of  property.  Most  attempts  to  create  perpetuities  are  made 
with  a  view  to  continue  the  enjoyment  of  property  for  a  long  series 
of  years  in  the  families  of  the  testators.  But  this  testator  contrives, 
how  long  it  is  possible  to  keep  any  of  his  descendants  from  the  en- 


amount  to  £19,777,173 ;  and  if  of  £700,000,  it  will  amount  to  £21,298,494.  At 
present,  indeed,  money  is  capable  of  being  improved  at  a  much  higher  interest 
than  five  per  cent ;  and  were  it  to  continue  at  the  same  rate,  as  it  is  now,  the 
accumulation  would  be  twice  os  much  as  I  have  stated  it  But  it  is  not  firobable, 
that  for  so  long  a  period  circumstances  will  remain  so  favorable  to  the  improve- 
ment of  property ;  and  therefore  it  would  be  improper  to  compute  on  such  princi- 
ples. It  n^ust  however  be  observed,  that  the  preceding  calculations,  by  limiting 
their  continuance  to  70  years,  are  founded  on  the  supposition,  that  all  the  lives 
will  certainly  become  extinct  in  that  period ;  although  it  is  tnore  than  an  equal 
chance,  that  the  contrary  will  prove  so.  Were  we  allowed  to  argue  from  a  posgi- 
bUf  and  not  from  a  probable  event,  the  term  mi^ht  be  extended  to  the  utmost  limit 
of  human  life,  which,  as  the  two  youngest  children  are  only  one  year  old,  would 
equal  95  years.  During  such  a  period,  each  £100,000,  improved  at  five  per  cent 
would  amount  to  more  than  ten  millions,  and  at  the  present  rate  of  interest  to 
more  than  25  millions.  But  this,  though  a  possihlej  is  an  extreme  case,  and  there- 
fore not  to  be  adopted.  Nevertheless,  it  cannot  be  denied,  that  there  is  an  essential 
difierence  between  a  possible  and  the  probable  event,  however  remote  that  proba- 
bility may  be ;  and  in  consequence  that  it  cannot  be  unfair  to  extend  the  term  of 
the  accumulation  rather  farther  than  that,  for  the  continuance  of  which  the  proba- 
bilities are  more  than  equal,  considering  the  possibility  of  a  minor  being  aJive  at 
the  death  of  the  last  survivor,  which  of  course  would  postpone  the  final  distribu- 
tion a  few  years ;  and,  as  tlie  cKanc^s  arc  nearly  equal,  that  the  last  survivor  does 
not  die  before  the  end  of  75  years,  I  do  not  think  that  the  term  of  this  accumula- 
tion ought  to  be  taken  much  if  at  all  below  80  years ;  during  which  period  the 
property,  if  £600,000,  will  amount  at  five  per  cent  to  £29,736,865 ;  if  £650,000, 
it  will  amount  to  £32,214,937 ;  and  if  £700,000,  it  will  amount  to  £34,693,009. 
Should  it  however  be  thought  more  reasonable  to  limit  the  accumulation  to  75 
years,  these  several  sums  will  in  tliat  case  amount  even  to  £23,299,611,  £25,241,- 
245,  and  £27,182,880,  respectively;  wliich  are  indeed  sufficientlv  ifrimense,  but 
perhaps  considerably  inferior  to  the  sum,  to  which  they  will  hereafter  be  found  to 
have  accumulated,  as  well  fi-om  the  improvement  of  money  at  a  higher  rate,  as 
from  the  lengthened  duration  of  the  last  survivor's  existence. 

WILL.  MORGAN. 
JVbvember  30, 1798.  Equitable  Assurance  Oflice. 

(1)  Mr.  Hargrave's  argument,  comprehending  a  very  able  historical  account  of 
the  rise  and  progress  of  Executory  Devise,  is  separately  stated.  The  argument 
at  large  is  published  by  Mr.  Hargrave  in  his  Juridical  Arguments,  vol.  ii. 
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joyment  of  his  property.  No  one,  who  had  ever  breathed  the  same 
air  with  him,  could  inherit.  He  excludes  three  generations  from  all 
chance ;  not  from  any  dissatisfaction ;  for  there  was  no  ground  for 
it,  nor  was  he  dissatisfied  with  any  branch  of  his  existing  progeny ; 
not  in  favor  of  any  person,  whom  upon  a  rational  motive  he  could 
prefer  to  them,  but  an  unknown  person,  whom  at  some  future  period 
it  will  be  difficult  for  the  Court  to  ascertain.  From  the  direction  as 
^  to  the  surname  of  Thellusson  it  is  to  be  inferred,  that  the  descent  is 
not  to  be  confined  to  the  male  line.  Suppose  the  question  to  arise 
between  the  son  of  a  daughter  and  the  grandson  of  a  son  in  the  male 
line :  which  of  those  persons  would  be  entitled  ? 

*  But  the  question  is  undoubtedly,  not  whether  this  is     [*  239] 
politic,  but  whether  it  is  l^al  ?  and  in  that  point  of  view 
three  questions  arise : 

1st,  Whether  the  testator  has  in  direct  terms  transgressed  the 
boundary  of  executory  devise,  by  making  the  limitation  df  pend 
upon  the  lives  of  persons,  not  necessarily  to  come  into  existence 
before  his  death: 

2dly,  If  the  first  point  is  against  us,  whether  according  to  the 
sense  and  spirit  of  the  rule  as  to  executory  devise  it  is  lawful  to  as- 
sume the  lives  of  a  number  of  persons  and  classes  of  persons  in  no 
way  connected  with  the  immediate  enjoyment,  for  the  mere  purpose 
of  protracting  the  vesting  and  alienation  ;  supposing  the  alienation 
may  be  protracted  for  that  time : 

3dly,  Whether  the  enjoyment  as  well  as  the  alienation  of  property 
can  consistently  with  the  principles  of  law  be  prevented  by  the  same 
means  for  the  same  period. 

The  first  is  merely  a  question  of  construction.      As  the  design 
most  evidently  is  to  abuse  the  indulgence  given  to  testators  for  very 
different  purposes,  this  testator  is  not  entitled  to  any  assistance  in 
the  execution  of  that   design.      The  incidental  inconvenience  of 
rendering  the  property  unalienable,  till  the  time  at  which  the  limita- 
tion is  either  to  take  effect  or  to  fail,  was  tolerated  on  account  of  the 
purpose,  for  which  it  was  used :  but  the  testator  uses  the  power  for 
the   express  purpose  of  preventing  the  alienation.      The  inconve- 
nience attending  the  privilege  is  with  him  the  sole  object  of  its  exer- 
cise.      He  says,  he  will  defraud  the  law,  if  he  can,  under  the  cover 
of  its  own  rules.      He  does  not  wish  to  continue  the  property  in  his 
family,  but  to  preclude  his  family  and  all  mankind  from  alienating, 
and  even  enjoying,  his  property,  during  the  longest  possible  period. 
It  was  not,  surely,  for  that  purpose,  that  executory  devise  was  per- 
mitted.      If  the  Court  is  bound  to  say,  that  attempt  is  lawful,  there 
is  no  rule  calling  upon  the  Court  as  a  duty,  if  he  has  executed  it  in- 
sufficiently, to  interfere,  and  aid  him  in  making  the  disposition  more 
complete.      The  words  of  restriction  are  naturally  connected  only 
with  the   preceding  sentence.      Unless  the  Court  transposes  them, 
and  connects  them  with  the  other  parts,  the  limitations  are  clearly 
too  remote.      The  sense  docs  not  require  that  application  ;  on  the 
contrary  it  will  be  embarrassed  and  obscured  by  such  transposition. 
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It  i8  complete,  as  it  now  stands.  Nothing  is  wanting  to  give 
it  meaning.  The  word  "  such "  in  every  preceding  part  has 
its  relative  ''  as ;"  but  the  court  is  called  upon  to  give  it  a 
second  relative.  The  rule,  "  Ad  proximum  antecedentem  fiat  rc- 
latioj  nisi  impediatur  sententia/^  is  a  rule  of  grammar,  of  law, 
and  of  common  sense.  That  law  implies,  that  there  may  be  a  refer- 
ence to  a  former  antecedent ;  but  forbids  it,  unless  upon  a  necessity. 
The  Court  will  not  transpose  the  words  for  the  mere  purpose  of  ren- 
dering the  meaning  legal.  If  that  could  be  done,  the  Court 
must  proceed  arbitrarily,  by  applying  those  words  to  some  members 
only  of  this  sentence  ;  others  not  requiring  that  application.  They 
can  have  no  application  to  the  two  first  members  of  the  sentence, 
viz.  the  testator's  sons,  and  his  grandson  John.  The  whole  of  the 
restrictive  phrase  does  not  apply  to  the  whole  of  the  third  member 
of  the  sentence  :  but  it  must  be  contended,  that  it  ought  to  be  ap- 
plied^ to  some  of  it.  The  latter  branch  of  the  restriction,  ''  or  bom 
toithin  due  time  afterwards,^'  is  utterly  inapplicable  to  the  sons 
Peter  Isaac  ThcUusson  now  has.  Your  Lordship  therefore  must  ap- 
ply these  words  to  such  other  sons,  as  he  may  hereafter  have ;  divid- 
ing in  the  middle,  and  transposing  the  sentence.  Such  a  construc- 
tion never  was  put  upon  any  will,  even  for  the  most  rational  purpose. 
The  word  "  stick "  is  the  only  pretence  for  the  application  of  the 
word  "  as :"  but  the  former  word  must  be  removed  from  its  proper 
place,  in  order  to  exclude  the  sons  Peter  Isaac  Thellusson  now  has, 
and  prefixed  to  those  sons,  he  may  have  afterwards.  There  is  less 
difficulty  in  this  operation  as  to  the  other  members  of  the  sentence ; 
viz.  such  issue  as  the  grandson  John  may  have,  such  issue  as  any 
other  sons  of  Peter  Isaac  Thellusson  may  have,  and  such  sons  as 
George  Woodford  Thellusson  and  Charles  Thellusson  may  have : 
but  it  is  necessary  in  the  fifth  to  introduce  the  qualifying  words, 
not  at  the  end  but  in  the  middle  of  the  sentence;  for  it  is  the  word 
"  issue  "  that  requires  the  guard.  The  Court  therefore  can  proceed 
by  no  uniform  rule  in  the  application  of  the  restrictive  words  ;  but 
must  apply  them  arbitrarily,  according  to  the  exigency  of  the  will, 
as  the  testator  ought  to  have  applied  them,  to  make  his  intention 
legal.  That  the  Court  is  neither  bound  nor  authorized  to  do.  If 
the  case  was  much  more  simple,  they  could  not  be  so  applied  with- 
out evident  necessity. 

Next,  as  to  the  meaning  of  the  words  '^  bom  mthin  due  time  after- 

wards  "  :  as  used  in  this  will  they  are  absurd.  Where 
[*  241]     a  man  *is  bequeathing  to  his  own  family,  those  words 

can  only  mean  posthumous  children,  with  a  view  to 
legitimacy:  but,  where  they  are  referred  to  a  stranger,  it  is  dif- 
ficult to  conceive,  in  what  sense  they  can  be  meant;  for  the 
legitimacy  of  one  man's  child  does  not  depend  upon  its  being  born 
in  due  time  after  the  death  of  another  person.  He  may  have 
thought  twenty-one  years  was  the  due  time.  It  must  appear  clearly, 
that  he  meant  children  in  the  womb.  That  intention  cannot  be 
inferred,  merely  because  the  other  would  be  illegal.     The  common 
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point  upon  the  words  <<  dying  without  issue,  ^  illustrates  this.  If  this 
species  of  argument  can  be  allowed,  that  point  could  never  arise ;  it 
would  be  said,  the  testator  could  not  mean  a  general  failure,  but  that 
he  intended  only  to  do  what  the  law  allows.  Suppose,  he  meant 
nothing  more  than  the  children  in  the  womb :  can  a  testator  assume 
such  lives  for  the  purpose  of  carrying  on  a  trust  of  accumulation  of 
this  nature  ?  Children  not  actually  born  are  for  many  purposes  con- 
sidered as  persons  in  existence.  Wherever  it  is  for  their  own  bene- 
fit, they  are  so  considered.  That,  however,  was  not  always  the  rule. 
Till  the  Statute  of  Will.  III.  (1),  a  child  en  ventre  set  mere  was  not 
held  in  existence,  so  as  to  be  capable  of  taking  a  contingent  remain- 
der: But  there  is  no  case  in  which  such  child  has  been  considered 
in  existence,  where  it  is  no  benefit  to  him  to  be  so  considered.  The 
rule  has  never  gone  farther. 

WaUis  V.  Hodsan,  2  Atk.  114.  Barn.  Ch.  Rep.  272,  shows  the 
mode  in  which  that  distinction  found  its  way  into  our  Courts.  The 
report  in  Barnardiston  is  much  the  best,  and  tallies  with  Mr.  Fores- 
ter's manuscript  note.  The  question  was,  whether  a  child  born  after 
the  death  of  a  brother,  who  died  intestate,  was  entitled  to  a  share, 
under  the  Statute  1  James  II.  c.  17,  s.  7.  Lord  Hardwicke  decided 
in  favor  of  the  posthumous  child,  and  goes  fully  into  this  question  ; 
adopting  the  rule  of  the  Civil  Law,  that  a  child  en  ventre  sa  mere  is 
to  be  considered  as  in  existence  for  its  benefit ;  though  not,  where  it 
may  be  to  its  prejudice,  or  to  the  benefit  of  another  person.  Lord 
Hardwicke  followed  that  up  in  Millar  v.  Hunter,  and  Burnet  v.  Mann, 
1  Yes.  85,  156.  The  same  idea  appears  in  Beale  v.  Beale,  Northey 
V.  Strange,  and  Burdet  v.  Hapegood,  1  P.  Wms.  244,  340,  486. 
Some  of  these  cases  do  not  depend  upon  the  law  of  the 
Ecclesiastical  *  Court ;  and  in  Beale  v.  Beale  the  reason  [*  242] 
is  stated,  that  equity  should  consider  such  child,  in  order 
to  its  being  provided  for.  Those  words  are  in  all  the  additions 
printed  in  italics ;  which  shows  the  ground,  upon  which  it  was  de- 
termined. 

In  Doe  V.  Clarice,  2  H.  Black.  399,  Mr.  Justice  Buller  says,  the 
doctrine  is  well  summed  up  in  Watkin's  Treatise  upon  Descents  to 
the  extent,  I  have  stated.  That  case  is  a  strong  authority  in  favor 
of  the  distinction.  There  is  no  instance,  where  it  has  been  applied 
to  prolong  the  period,  at  which  the  limitation  is  to  vest.  Here  cer- 
tainly it  is  not  for  the  benefit  of  the  unborn  children  to  be  consider- 
ed in  existence.  It  would  be  to  their  prejudice ;  for  upon  that  prin- 
ciple they  are  precluded  from  the  enjoyment  of  this  property.  They 
would  have  a  chance  of  succeeding,  if  they  are  not  considered  in 
existence  ;  for  they  might  answer  the  description  of  eldest  male  lin- 
eal descendant  at  the  expiration  of  all  the  other  lives. 

Second  General  Question. — Executory  devises  were  first  permitted 
for  purposes  of  general  convenience,  subservient  to  family  arrange- 
ments, which  it  may  be  very  fitting  to  make,  bt)t  which  could  not 

(1)  10  &  11  Will.  III.  c.  16. 
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be  made  in  strict  conformity  to  the  rules  ^of  law.  They  were  an  in- 
dulgence granted  to  men  in  their  last  wills.  The  cases  therefore  are 
cases  of  deviation  from  the  strict  rules  of  law,  of  privilege  conferred 
upon  testators,  not  abridgment  of  any  rights,  which  men  antecedent- 
ly enjoyed.  They  did  not  limit  the  dispositions,  that  men  might 
previously  have  made  ;  but  they  permit  them  to  make  dispositions, 
they  could  not  antecedently  have  made.  The  indulgence  cannot 
therefore  be  extended  any  farther  than  it  is  given.  It  has  never 
been  extended  certainly  to  the  length  now  claimed.  But  it  will  be 
said,  phrases  and  expressions  are  to  be  found  warranting  the  whole 
length  of  this  disposition.  They  must  be  considered  with  reference 
to  the  cases,  in  which  they  are  found,  and  the  use,  that  had  been 
made  of  the  existing  lives.  Certainly  it  has  been  said  over  and  over 
again,  that  the  period  for  an  executory  devise  is  a  life  or  lives  in  be- 
ing and  twenty-one  years  afterwards,  and  a  few  months,  to  allow  for 
the  birth  of  a  posthumous  child ;  and  that  in  effect  the  vesting  is 
restrained  only  during  the  life  of  the  survivor.  Upon  reference  to 
the  decrees  and  the  limitations  in  those  cases  it  is  evident,  the 
Judges  in  using  such  expressions  never  had  such  a  case  as  this  in 
their  contemplation.  The  design  of  tying  up  property  and  render- 
ing it  unalienable  never  was  favored  in  this  Country.  It 
[*  243]  *  was  indulged  to  enable  men  to  make  dispositions,  which 
the  exigency  of  the  family  might  require,  notwithstanding 
the  tendency  to  make  the  property  unalienable.  In  Pells  v.  Broum  (1), 
the  contingency  must  necessarily  have  happened  in  a  single  life 
in  being ;  and  the  propei'ty  was  not  kept  from  enjoyment  in  the  mean 
time  ;  it  belonged  in  the  interval  to  the  first  devisee.  The  Court 
was  with  difficulty  persuaded  to  go  any  farther.  In  Snow  v.  Cutlery 
determined  in  the  reign  of  Charles  II.  the  Court  was  equally  divided 
upon  the  question  of  allowing  fourteen  years  beyond  a  life  in  being ; 
but  as  to  a  life  in  being  they  were  agreed.  The  period,  at  which  it 
received  its  present  extent,  was  towards  the  latter  end  of  that  reign , 
in  Taylor  v.  Bydally  referred  to  in  the  certificate  in  Stephens  v. 
Stephens,  For  232.  That  is  the  utmost  latitude,  to  which  it  has 
ever  been  carried ;  for  it  is  no  extension  of  that  to  allow  time  for 
the  birth  of  a  posthumous  child,  upon  the  rule,  that  such  child  is  to 
be  considered  born  for  any  purpose  for  its  own  benefit.  So  averse 
were  the  Courts  from  the  extension  of  the  period,  that  the  doctrine 
of  that  case  was  not  ultimately  settled  till  1736.  Not  long  after- 
wards the  question  occurred  in  the  Court  of  Chancery,  upon  a  shift- 
ing use  suspended  till  a  year  after  the  expiration  of  two  lives  in  be- 
ing, in  Lloyd  v.  Carew.  The  Court  of  Chancery  held  it  void :  but 
that  decree  was  reversed  by  the  House  of  Lords.  In  JTie  Duke  of 
NorfoWs  Case  it  was  questioned,  whether  a  term  for  years  could  be 
limited  so  that  upon  the  death  of  one  person  without  issue  of  his 
body  during  a  life  in  being  it  should  go  over  to  another.  Lord  Not- 
tingham considered  that  a  contingency,  that  must  be  determined 

(1)  For  the  references  see  Mr.  Hargrave^s  argument 
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ivithin  a  life  in  being.  The  difference  of  opinion  upon  that  case 
shows,  with  what  reluctance  the  Judges  gave  way  to  any  extension 
of  the  original  rule  in  FeUs  v.  Brovm,  In  Scaitergood  v.  Edge  the 
matter  was  much  debated.  All  agreed,  that,  if  it  was  within  the 
compass  of  a  life  in  being,  it  was  good ;  so  it  was  stated  by  the 
Chief  Justice  and  Mr.  Justice  Powell ;  but  they  doubted  much, 
whether  it  could  go  any  farther.  There  is  only  one  case  of  an- 
tiquity, in  which  the  consideration  occurred  as  to  more  lives  than 
one  co-existing.  That  was  Goring  v.  Bickerstaffe^  upon  a  term  for 
years ;  in  which  case  the  phrase  was  first  used,  that  aU  the  candles 
were  burning  at  the  same  time ;  which  is  attributed  to  Mr.  Justice 
Twisden :  but  that  was  said  with  reference  to  the  case 
*  before  the  Court ;  which  was  a  case  of  two  lives  only.  [*  244] 
To  such  a  limitation  there  can  be  no  reasonable  objection ; 
for  it  is  by  analogy  to  the  rules  of  the  common  law ;  which  is  noticed 
as  the  ground  of  executory  devise  by  Lord  Kenyon  in  Long\» 
Blackall.  By  that  analogy  the  property  may  be  made  unalienable 
for  the  same  period  and  by  the  same  means :  but  does  the  analogy 
warrant  taking  lives,  who  are  not  all  connected  with  the  enjoyment, 
for  the  purpose  of  keeping  it  unalienable  ?  In  every  case  the  life 
has  been  that  of  a  person  in  some  degree  connected  in  interest  with 
the  limitations. 

The  case,  in  which  the  life  was  most  remote  from  any  interest  of 
his  own  in  the  estate,  has  been  a  devise  in  fee  to  the  son  of  A.,  at 
twenty-one,  and  if  he  should  die  before  twenty-one,  then  to  the  heir 
of  the  body  of  A.,  that  should  attain  that  age.  That  was  the  case 
of  Taylor  v.  BydaU.  The  life  of  the  husband  of  the  devisor's  sister 
was  naturally  taken  as  subsidiary  to  the  direct  object  in  view.  The 
devisor  did  not  mean  to  give  the  estate  to  the  husband  of  his  sister : 
be  did  mean  to  give  it  to  their  issue :  but  he  did  not  mean  it  to  vest, 
unless  that  issue  should  attain  twenty-one.  The  life  of  his  sister's 
husband  was  therefore  properly  assumed  to  ascertain  the  person. 
That  was  not  taking  lives  of  absolute  strangers  to  the  estate  for  the 
bare  purpose  of  preventing  alienation.  If  this  is  allowed,  any  class 
of  men  might  be  taken  for  that  purpose ;  provided  the  description 
was  such  as  to  afford  a  sufficient  degree  of  certainty :  for  instance, 
all  the  members  of  both  Houses  of  Parliament ;  all  the  members  of 
both  Universities ;  and  much  more  numerous  bodies :  I  am  now  sup- 
posing, the  object  is  merely  to  prevent  alienation ;  and  that  during 
the  time  the  estate  would  be  enjoyed  by  the  heir  or  by  somebody. 
The  Court  would  say,  that  was  a  fraud  upon  the  rule ;  that  it  was 
not  the  purpose,  for  which  the  rule  was  introduced.  AH  the  shifts, 
men  have  resorted  to,  in  order  to  prevent  estates  in  tail  from  being 
barred  by  recovery,  have  been  opposed.  Upon  the  same  principle, 
upon  which  the  attempts  in  Humberstan  v.  Humberston,  1  P.  Wms. 
332,  and  in  The  Duke  of  Marlborough^s  Case,  were  resisted,  the 
Court  will  interfere  in  this  instance,  where  the  pure  purpose  is  to 
render  the  property  unalienable. 

Third  General  Question. — Executory  devise  is  merely  a  mode  of 
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entailing  property.  It  has  the  same  effect  of  rendering  property 
unalienable  for  a  certain  period.  But  an  entail  precluding  en- 
joyment is  wholly  unknown.  No  such  entail  has  hitherto  been 
made  by  any  disposition,  that  can  take  effect  according  to  the 
rules  of  the  Common  Law.  Executory  devise  is  adopted  by 
analogy  to  those  rules;  and  testators  are  permitted  to  tie  up 
property  during  the  same  period,  during  which  it  may  be  done 
by  a  regular  entail  under  a  common  law  conveyance.  Preventing 
enjoyment  is  a  much  stronger  exercise  of  dominion  than  the  prevent- 
ing alienation.  It  does  not  follow,  that  you  can  prevent  enjoyment^ 
because  you  can  direct  the  course  of  it ;  or  that  you  can  prevent  it 
for  the  same  period  that  you  can  regulate  it.  No  law  of  any  country 
has  made  any  statuary,  positive,  provision  against  it :  whereas  the 
law  of  almost  every  country  contains  provisions  against  the  much 
less  inconvenience  supposed  to  result  from  entail.  That  proves  the 
argument.  In  the  Roman  Law  at  first  any  thing  in  the  nature  of 
entail  was  altogether  unknown.  It  was  introduced  under  the  color 
oifidei  commissa,  first,  to  defraud  the  rule,  and  give  to  persons,  inca- 
pable of  taking  property,  by  a  bequest  to  a  person  capable,  enjoin- 
ing him  to  deliver  it  to  the  incapable  person.  It  was  afterwards 
converted  to  another  use,  the  same  that  entail  answers  in  this  coun- 
try ;  namely,  to  continue  property  in  a  succession  of  persons,  whom 
the  testator  should  previously  point  out.  Alienation  was  prevented, 
but  not  enjoyment.  Even  this  was  found  so  inconvenient,  that 
several  laws  were  made  to  prevent  thus  entailing  and  rendering  un- 
alienable the  whole  of  the  property,  entitling  the  first  taker  to  retain 
to  himself  a  certain  portion;  the  trust  being  good,  for  instance,  with 
regard  only  to  three  fourths ;  and  the  trustee  being  entitled  to  retain 
one  fourth.  In  most  countries  the  rule  of  the  Civil  Law  has  been 
adopted  ;  and  perpetual  entails  have  been  permitted,  until  positive 
statutes  have  interfered  to  effect  a  boundary  to  them.  In  almost 
every  country  there  is  such  a  boundary.  By  the  old  law  of  France 
there  could  be  no  entail  beyond  two  degrees.  In  the  hands  of  the 
third  taker  the  property  became  free  from  every  restraint  and  alien- 
able. It  is  evident,  it  cannot  be  supposed,  the  jurisdiction  of  those 
countries  permitted  indefinitely  property  to  be  tied  up  from  enjoy- 
ment :  else  your  Lordship  would  find  laws  restraining  that,  by  much 
the  greater  inconvenience.  By  the  law  of  Scotland  perpetuity  of 
entail  is  permitted  under  certain  regulations  prescribed  by  positive 
statute.  If  it  is  to  be  contended,  that  trust  of  accumulation  is  co- 
extensive with  suspension  of  alienation,  it  must  be  argued, 
[*246]  that  by  the  law  *of  Scotland  a  perpetual  trust  of  accumu- 
lation must  be  tolerated ;  for  so  long,  no  doubt,  you  may 
render  land  unalienable  there:  provided  the  persons  exist.  Our 
Coul'ts  certainly  never  expressed  any  apprehension  of  danger,  except 
that  executory  devise  tended  to  render  property  unalienable.  Would 
they  have  gone  this  length,  if  they  had  been  told,  that  so  long  as 
they  restrained  alienation  they  restrained  enjoyment  ?  Would  Lord 
Nottingham  have  said,  there  was  no  inconvenience  in  this ;  profess- 
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ing,  that  the  Courts  ought  to  stop,  wherever  there  was  inconven- 
ience ?  There  may  be  a  difTerence  of  opinion  upon  the  former  in- 
convenience :  there  can  be  non^  upon  the  latter.  If  all  the  lands  of 
England  were  to  remain  unalienable  in  the  hands  of  the  present  pos- 
sessors, perhaps  it  might  be  said,  no  sensible  inconvenience  would 
arise :  but  if  the  rents  of  all  the  lands  in  England  were  for  ten  years 
put  out  of  enjoyment,  or  directed  to  some  particular  purpose,  the 
whole  economy  of  society  would  be  deranged.  Compare  this  trust 
with  the  laws  of  this  country  respecting  Mortmain ;  always  remem- 
bering, that  in  those  dispositions  the  profits  are  spent,  and  the  public 
have  the  benefit  of  it. 

It  is  impossible  to  assert,  that  trusts  of  accumulation  are  altogether 
new,  and  unknown  to  the  Courts  of  Justice,  or  wholly  without  their 
sanction.  In  cases  of  infancy  a  very  small  portion  of  the  income 
can  be  employed  during  the  minority  ;  the  rest  must  be  unapplied. 
A  direction  to  lay  it  out  in  land  does  not  carry  it  to  any  other  than 
the  natural  channel.  There  have  been  instances  for  a  longer  time ; 
namely,  a  life  in  being :  but  that  it  has  ever  gone  to  the  extent  now 
attempted,  will  not  be  asserted.  If  this  was  supposed  to  be  allowa- 
ble, no  person  was  more  likely  to  have  done  it  than  the  celebrated 
Mr.  Hopkins  (1).  Lord  Hardwicke  says,  the  testator  could  not 
frame  a  will  so  that  no  one  should  take  his  estate ;  if  he  could,  he 
would  have  done  so.  That  was  not  thought  practicable  at  that  time. 
The  attention  of  the  Court  having  never  been  strongly  called  to  trust 
of  accumulation,  it  is  as  open  to  the  Court  at  this  day  to  fix  the 
boundary,  as  it  was  formerly.  At  that  time  an  argument  was  drawn 
as  to  restraint  of  alienation  from  the  inconvenience.  In  this  case 
.the  inconvenience  is  much  stronger.  Entail  only  keeps  the  fee  of 
the  land  unalienable,  leaving  the  expenditure  of  the  pro- 
duce free  to  flow  through  *all  the  channels,  in  which  it  [*247] 
would  circulate.  This  project  disturbs  the  whole  economy 
of  society  by  confining  the  disposition  of  income  to  one  application, 
and  amassing  an  overgrown  property.  By  the  execution  of  this  plan 
only  a  revenue  equal  to  the  civil  list  of  this  country  may  by  no  very 
remote  possibility  be  centered  in  one  individual  with  the  absolute 
command  over  the  capital.  I  need  not  refer  to  a  very  remote  period 
of  history  to  show,  how  dangerous  a  tendency  that  may  have.  If  it 
be  matter  for  the  legislature,  it  is  just  as  competent  to  the  Courts  of 
Justice  to  fix  the  boundary  of  executory  devise.  If  the  disposition 
was  strictly  according  to  the  rules  of  law,  then  only  the  legislature 
could  interfere  on  the  ground  of  inconvenience :  but  this  testator 
says,  by  this  irregular  and  permitted  mode  it  is  competent  to  him  to 
tic  up  property  to  this  extent.  It  must  be  shown,  that  the  Courts 
have  given  sanction  to  limitations  of  this  kind.  I  am  not  calling  for 
a  new  limitation  of  a  power  antecedently  enjoyed :  but  I  call  upon 
the  Court  to  stop;  alleging,  that  this  latitude  has  never  existed. 

(1)  See  Hopkins  v.  Hopkiru,  1  Vem.  268 ;  For.  44 ;   I  Atk.  581 ;  anU,  vol.  iL 
Appendix;  1  Ves.  268;  Mr.  Butler's  note,  231, Co.  Lit  271,  6. 
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Some  precise  case  ought  to  be  shown,  in  which  it  has  prevailed.  It 
is  not  necessary  to  point  out  the  precise  limits.  It  is  enough  to  say, 
this  exceeds  the  utmost  limits,  within  which  it  ought  to  be  permitted. 
Your  Lordship  will  prevent  the  rule  of  law  from  being  perverted  to 
a  purpose^  not  only  foreign,  but  directly  opposite,  to  the  purpose,  for 
which  it  was  established. 

Favor  and  disfavor  are  a  ground  frequently  adopted  in  this  Court  : 
as  in  the  instances  of  creditors  and  provisions  for  children.  Upon 
that  ground  an  eldest  daughter,  and  even  an  eldest  son,  has  been 
considered  as  a  younger  child  for  the  purpose  of  giving  effect  to 
that  provision,  which  the  father  intended  for  all  his  children.  There 
can  hardly  be  a  greater  stretch.  In  Lord  Teynham  v.  Webb,  2  Ves. 
210,  Lord  Hardwicke  distinctly  states  the  ground.  It  is  not  appli- 
cable to  any  other  case  than  that  of  parent  and  child ;  HaU  v.  Hewer, 
Amb.  203.  If  any  opportunity  could  be  found  of  applying  the  doc- 
trine of  cy  pres  to  this  will,  it  is  not  entitled  to  that  favor,  which 
the  Court  is  in  the  habit  of  administering  to  dispositions  more  natu- 
ral and  meritorious. 

Mr.  Hargrove  (a)  [for  the  widow  and  children  of  the  Testator]. 

(a)  Fol-  a  sketch  of  Mr.  Hargrave,  see,  ante,  note  (a)  Mfddldon  v.  Ksnyon,  2 
V.  398,  where  will  be  found  some  specimens  of  his  peculiar  forensic  eloquence. 
The  argument  in  the  present  case  was  delivered  at  Lincoln's  Inn  Hall,  the  5th, 
Gtii,  and  7th  December,  1798.  It  is  preserved  in  2  Hargrave,  Jurid.  An^uments, 
1-183;  and  in  3  Hargrave,  Jurisconsult  Exercitations,  1-178.  The  following 
is  the  introduction,  which  leads  the  way  naturally  to  the  text,  as  given  by  Mr. 
Vesey : 

*^  Mt  Lord,  —  As  one  of  the  counsel  for  the  widow  and  children  of  the  late  Mr. 
Thellusson,  I  have  the  honor  of  addressing  this  court  on  the  present  very  impor-  ^ 
tant  and  interesting  occasion.  In  that  character,  it  is  my  duty,  to  assist  to  the 
utmost,  in  inducing  your  Lordship's  condenmation  of  a  cruel  and  deceitful  testa- 
mentary disposition :  which  aims,  not  only  to  overwhelm  the  most  near,  most 
affectionate,  and  most  unoffending  relatives,  by  an  unnatural  proscription,  merely 
for  the  sake  of  an  eccentric  and  outrageous  vanity ;  but  by  an  abuse  of  the  art  of 
will-making,  to  overreach  the  law  of  Uie  country,  and  to  pervert  some  of  its  most 
wise  and  convenient  rules  for  regulating  the  enjoyment  and  transmission  of  prop- 
erty, into  instruments  of  mischief  to  the  whole  community. 

"■  Little  accustomed  to  forensic  business,  and  by  nature  quite  barren  of  those 
higher  qualifications,  which  that  superior  line  of  our  profession  demands,  I  have 
ever  approached  the  temples  of  justice  with  fear  and  trembling.  But  though 
laboriously  prepared  for  tlie  present  occasion,  I  never  before  presented  myself 
under  sucn  a  pressure  of  apprehensions :  for  I  feel,  that  I  am  now  one  of  those 
intrusted  with  the  vindication  of  valuable  private  rights  complicated  with  invalu- 
able public  interests :  and  that  I  am  pledg^  to  take  my  full  snare  in  an  arg[ument, 
which,  in  point  of  subject,  will,  as  I  conceive,  be  found  to  involve  and  risk  the 
credit  of  the  law,  and  the  energies  of  the  people  of  England,  in  the  same  event, 
as  hangs  over  tlie  individuals,  whose  claims  are  immediately  at  stake. 

"There  are  two  causes  before  your  Lordship.  —  One  is  on  a  bill  brought  by 
the  widow  of  the  late  Mr.  Thellusson,  and  his  three  sons,  and  his  three  daughters, 
and  the  husbands  of  the  two  who  are  married.  Of  this  cause  the  object  is,  to 
invalidate  the  trusts  his  last  will  creates  of  his  general  real  estate  and  of  his 
residuary  personal  fortune,  and  to  substitute  a  resulting  trust  for  his  heir  and  next 
of  kin ;  in  other  words,  on  the  ground  of  vice  and  illegality  in  the  nature  of  the 
trusts,  to  have  a  decree  in  equity  for  the  grand  bulk  of  the  property  real  and  per- 
sonal, distributing  it  as  if  there  was  an  intestacy. — The  other  cause  is  on  a  cross 
bill  by  the  acting  trustees  and  executors  of  the  late  Mr.  Thellusson,  to  substantiate 
the  trusts  of  his  will,  and  to  direct  the  manner  of  carrying  them  into  execution. 
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In  former  times  the  Judges  had  to  contend  against  schemes  to 
extend  entails  beyond  the  usual  time  for  suffering  common  recov- 

**  These  two  causes  involve  the  riffht  to  property  of  immeose  value.  Even  in 
the  present  state  of  the  public  funds,  the  property  in  question,  exclusive  of  a 
landed  estate  of  about  £4000  a  year,  may  be  considered  as  above  half  a  million 
sterling. 

^  I  am  veiy  unwilling  to  trespass  upon  your  Lordship's  patience ;  which  I  know, 
by  personal  experience  in  a  cause  of  great  delicacy*  heretofore  adjudged  by 
your  Lordship  a^inst  the  party  for  whom  I  zealously  argued,  to  be  exemplary ; 
and  which,  for  that  very  quality,  ouffht  to  be  the  less  intruded  upon.  Coming 
also  afler  the  two  very  learned  genSemen,  who  have  already  applied  their  very 

r>werful  energies,  to  expose  the  illegality  of  the  testamentary  trusts  in  question, 
dare  not  hope,  that  what  I  have  to  offer  for  the  same  purpose  will  be  found, 
either  to  comprise  any  new  topics  of  reasoning,  or  very  materially  to  conduce  to 
the  enforcement  of  those  already  advanced. 

**  Yet  I  know  not,  how  to  avoid  being  very  full  and  particular  in  acquitting  my- 
self of  my  share  of  the  argument 

^  The  immense  value  of  the  property  at  stake  will,  I  trust,  be  some  apology  for 
me  in  this  respect 

"Some  apology  also  may  arise  from  its  being  known,  that  I  come  prepared  to 
argue  in  these  causes ;  aiier  the  fullest  opportunity  of  considering  the  subject  of 
them ;  and  under  an  expectation  from  those  who  have  reposed  professional  confi- 
dence in  me,  that  I  should  submit  to  your  Lordship  the  full  result  of  my  research 
and  impression  in  their  behalf. 

"  But,  as  I  have  already  hinted,  I  have  somewhat  more  than  all  this,  to  excuso 
me  to  your  Lordship,  for  unbosoming  myself  on  the  present  occasion.  In  my 
view  of  the  two  causes,  the  unusual  value  of  the  propert]r  at  stake,  the  painful 
anxiety  of  the  Thellusson  family  about  the  event,  and  their  very  strong  claim  to 
the  best  efforts  of  professional  assistance,  are  almost  secondaiy  considerations. 
I  feel  myself  ursed  on  by  incitements  of  a  higher  ckss.  I  ought  to  be,  and  I 
am,  zealous  for  Uie  interests  of  the  widow  and  children  of  the  late  Mr.  Thellusson, 
and  extremely  anxious  to  see  them  extricated  by  the  justice  of  this  court  from  the 
injurious  effects  of  an  unnatural  wilL  But  I  am  far  more  zealous  and  more  anx- 
ious, for  the  honor  of  the  law  of  England,  and  for  the  eood  of  the  community  at 
large,  than  I  can  be  for  the  interests  of  any  particular  family,  however  entrusted 
I  may  be  professionally  to  assist,  in  guarding  their  particular  rights,  or  in  enforc- 
ing their  particular  pretensions.  To  the  law  of  England  I  look  up  with  confirmed 
reverence.  It  is  not  exempt  from  imperfections  or  superfluities.  No  human  law 
is  or  can  be  so.  But  our  law  in  its  great  outlines  I  consider  as  a  combination  of 
the  wisest  policies.  Those  theorists  among  us,  who  endeavor  to  create  disesteem 
of  our  law,  but  who,  I  trust,  are  few,  would  do  better,  if  they  were  grateful  for 
the  extraordinaiy  protection  it  affords  to  all  clases  of  socie^.  I  lament,  when  I 
see  the  least  approach  to  a  depreciation  of  the  law  of  England.  I  therefore 
lament,  when  I  hear  its  greatest  luminaries  in  former  times,  such  as  Lord  Coke 
and  Lord  Hale,  adverted  to  otherwise  than  with  veneration.  To  run  down  the 
characters  of  such  great  men  of  our  profession  is  to  undermine  the  law  of 
England :  for  their  a^udications  and  tlieur  writings  are  some  of  its  chief  deposi- 
taries. To  throw  a  veil  over  the  infirmities  of  such  persons,  is  far  more  honora- 
ble, than  subsisting  on  the  loan  of  their  talents  and  wisdom  and  at  the  same  time 
declaiming  against  their  characters.  But  being  thus  anxious  for  the  law  of 
England,  I  cannot  look  to  the  nature  of  these  causes  on  the  will  of  the  late  Mr. 
Thellusson,  without  feeling  an  apprehension,  that  if  they  should  be  adjudged  in 
favor  of  the  will,  some  advantage  may  be  gained  by  those,  who  wish  to  depreciate 
our  law,  and  to  encourage  a  disesteem  of  it  Certainly  tlie  law  of  England 
abounds  with  excellent  policies.  But  I  have  ever  understood,  that  one  of  those 
adoiired  policies  is  its  wisdom,  in  regulating  the  entail  and  transmission  of  prop- 
erty ;  and  in  steering  between  the  extreme  of  enduring  perpetuity  of  entail  and 
the  extreme  of  enduring  no  entail  at  all.     The  policy  of^  our  system  in  this 

«  The  caow  in  Chancery  here  adverted  to  is  JVyrfdbtoa  t.  Lard  Kenyan  and  other*.  It  b  reported 
in  9  Ves.  Jun.  391.  The  author*!  two  Arfumenta  in  that  caubr  are  in  the  volume  of  his  Juridical 
Argmnenu  and  Collections  published  In  1797. 
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eries.     Perpetuity  of  entail  assumed  various  forms  for  that  pur- 
pose.    In  the  reigns  of  Elizabeth  and  James  I.  the   form   was 

respect  is  more  especially  to  be  seen  in  our  doctrine  of  fines  and  recoveries,  in 
our  doctrine  of  remainders  and  reversions,  in  our  doctrine  of  uses  and  trusts,  and 
in  our  doctrine  of  executory  devise.  It  is  one  of  the  aims  of  all  these  doctrines,  to 
'set  a  just  and  rational  boundary  to  entails  of  every  description ;  and  to  set  such 
a  boundary,  as  may  conciliate  private  accommodation  with  public  good.  But, 
unless  I  OTeatly  mistake  the  causes  now  before  your  Lordsbip,  it  will  depend 
upon  the  decision  of  them,  —  whether  all  the  wisdom,  so  lon^  exerted  for  that 
important  purpose,  is  not  liable  to  be  baffled  by  ittree  or  foiur  Imois  from  the  most 
ordinary  conveyancer:  —  and  whether  a  fabric,  which  our  most' enlightened 
judges  have  been  two  centuries  in  raising,  is  not  so  feebly  constituted,  as  to  be 
at  3ie  mercy  of  the  pen  of  every  conveyancing  draughtsman  throughout  the 
kingdom: — and  whether  also,  in  consequence  of  this  imperfection,  it  is  not  also 
at  last  discoverable,  that  by  the  law  of  England,  there  is  a  mode  of  setUement,  by 
which  it  is  possible  vnih  certainty,  not  only  to  make  an  entail  completely  unbarra' 
bU  for  almost  a  century  and  a  half;  bid  during  the  whole  of  that  space  to  render 
property  of  every  species  and  in  every  ertenty  unenjoyabk,  unexpendme,  and  unusa- 

"  I  beg  leave,  therefore,  to  repeat,  that  the  subject  of  the  contest  on  the  present 
occasion,  is  much  more  than  the  cause  of  the  late  Mr.  Thellusson's  family  against 
his  testamentary  dispositions.  —  It  is  the  cause  of  the  law  of  England,  against  an 
attempt  to  defraud  its  policy,  to  abuse  its  indulgence,  to  de^de  its  character,  and 
to  charge  a  long  series  of  our  most  admired  judges  with  mibecility.  —  It  is  tlie 
cause  of  the  judicatures,  nay  of  the  people  of  England,  against  an  attempt  to 
foist  upon  them  such  a  monstrous  precedent  of  trust  of  accumulation  grafted  upon 
entail  by  executory  devise,  as,  being  taken  full  advantage  of,  might  hereafter  gradu- 
ally paralyse  the  best  faculties  of  the  country,  by  converting  all  the  property  of 
the  kingdom  from  a  subsistence  and  defence  for  the  living  into  a  mere  ratifica- 
tion for  avarice  in  the  tomb.  —  In  other  words  it  is  the  cause  of  the  kingdom 
against  an  experiment,  to  impose  upon  English  judicature,  what,  as  I  insist,  was 
never  yet  endured  by  an^  law,  in  any  country,  or  at  any  time ;  and  under  the 
shelter  of  a  policy,  tmanaJtmg  from  an  exercise  of  judicial  aiscrttion  for  the  sake  of 
general  convenience,  to  make  judicature  itself  accessary  to  a  most  extravagant  pub- 
lic mischief,  *? 

The  following  passage  is  from  the  introduction  to  the  second  day's  argument: 
"  Mt  Lord,  —  Anciently  I  had  obligations  to  your  Lordship  for  personal  atten- 
tions ;  which  were  of  no  slight  importance  to  me  in  the  younger  part  of  life, 
when  all  attentions,  from  one  of  your  Lordship's  description,  were  peculiarly 
gratifying  and  valuable.  Of  those  attentions  I  should  have  been  proud,  even  in 
times  the  most  prosperous ;  such  as  I  never  reached,  nor  am  ever  likely  to  gain 
an  approach  to.  It  was  my  ill  fortune,  to  see  those  attentions  intermitted,  from 
causes,  which,  neitiier  on  your  part  proved  pride,  enmity,  inconstancy,  or  insen- 
sibility ;  nor  on  mine  were,  for  a  moment,  even  in  tlie  least  degree  incompatible 
with  high  respect,  great  admiration,  or  sincere  gratitude.  My  own  feelings  have 
ever  testified  for  me  in  this  point  Your  Lordship's  conduct  to  me  on  several 
occasions  heretofore  has  convinced  me,  that,  however  unpropitious  some  appear- 
ances might  be,  substantially  your  disposition  towards  me,  though  checked  by 
circumstances,  was  most  honorably  just,-nay,  was  even  liberal.  But  had  all  other 
proofs  been  wanting,  this  would  have  sufficiently  appeared  from  your  Lordship's 
generous  indulgence  to  me  yesterday,  at  a  moment  highly  distressing  to  one, 
who,  though  a  veteran  in  the  s'tudy  of  English  law,  and  in  that  retired  practice, 
which  is  only  to  be  seen  in  the  gloomy  solitude  of  chamber-consultation,  and  of 
chamber-application  to  juridical  business  and  juridical  studies,  is  not  only  a 
novitiate  in  the  forums  of  justice;  but  a  novitiate,  the  most  nervous,  the  most 
unprotected,  and  a  novitiate  so  deiscriBed,  with  the  farther  drawback  of  bein^  in 
the  wane  of  a  life  never  fortunate,  sometimes  imminently  the  reverse.  Nor,  f  am 
persuaded,  will  any  liberal  person  of  the  same  honorable  profession  with  myself 
murmur,  at  such  an  occasional  indulgence  to  one  of  my  age  and  under  my  cir- 
cumstances, as  the  option  your  Lordship  so  kindly  gave  me  yesterday.  I 
mean  the  option  of  wnolly  postponing  my  long  argument,  in  causes,  in  point  of 
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a  proviso,  that  in  case  of  any  attempt  to  bar  entail  by  recovery 
or  otherwise  the  estate  should  cease;  and  how  much  exertion 

subject  uncommonly  novel,  arduous,  and  important,  to  a  second  day,  or  of  dividing 
my  argument  between  two  days. 

^Tbe  boon,  which  I  thus  acknowledge,  and  which  I  eaoerly  took  advantage  of^ 
was  a  great  assistance  to  me :  a  ereat  relief  to  my  apprdiensions.  I  trust  also, 
that  it  will  at  the  same  time  be  round  an  arrangement,  not  ill  calculated  to  pro- 
mote the  important  purpose  of  more  deliberately  at  least  exploring,  —  what  is  the 
real  justice  of  the  two  great  causes  now  in  judnuent  before  your  Lordship ; — 
and  whether  in  deciding  on  the  will  of  the  late  Mr.  Thellusson,  the  honor  of  the 
law  of  England,  and  Uie  interests  of  the  country,  are  really  implicated  in  the 
extensive  way  I  yesterday  took  the  liberty  of  representing  to  your  Lordship. 
Had  it  not  been  for  the  considerate  attention  to  my  situation  in  these  causes,  I 
know  notvxhow  without  danger  of  disgusting  your  Lordship  and  the  reverend 
judges  who  are  assessors  to  you,  or  even  without  disgust  to  myself,  I  could  have 
discharged  my  professional  auty,  nearly  in  the  fuU  extent  of  the  matter  I  have 
gathered  and  digested  for  the  occasion.  If  my  labors  had  been  the  most  perfect 
secret  to  all  but  myself,  it  was  not  to  be  supposed,  that  the  science,  acuteness, 
learning,  zeal,  and  eloquence,  of  the  two  learned  gentlemen  I  have  the  honor  of 
following,  would  have  left  the  great  subject  of  exe^Uoty  devisti  and  the  great  sub- 
ject of  trust  of  cuxumtdationj  which  are  the  chief  topics  of  these  causes,  with 
much  ground  untrodden.  But  it  so  happens,  that  to  serve  the  interests  of  the 
family,  for  which  I  am  one  of  the  counsel,' and  to  shorten  the  labor  of  superior 
persons,  my  impressions  were  communicated  for  common  use.  Had  I  therefore 
been  pressed  yesterday,  to  follow  my  two  learned  leaders,  in  these  causes,  with 
any  thing  beyond  mere  introduction,  I  should  have  been  in  a  very  distressed  situ- 
ation. My  operose  details,  after  their  spirited  compressions  of  the  same  topics, 
would  have  oeen  scarce  endurable,  even  by  your  Lordship's  patience,  highly 
polished  and  disciplined  as  it  is.  So  instantaneous  a  succession,  of  the  slow  pro- 
ductions of  the  lamp,  to  the  quick  flashes  of  forensic  eloquence,  miglit  have  been 
like  a  great  and  long  fast  succeeding  a  short  but  luxurious  feast  But  the  inter- 
val, wUch  has  been  allowed,  may  lessen  the  disadvantage  I  am  under,  from 
exhibiting  at  length,  what  has  been  ahready  stated  to  the  Court,  not  only  more 
briefly,  more  agreeably,  and  more  impressively,  but  with  accessions  of  more  value 
than  any  materials  originating  from  me. 

^  It  would  indeed  be  of  little  consequence,  if  there  was  little  more  to  be  derived 
from  the  interval  I  mention,  than  my  personal  accommodation.     But  I  flatter 
myself,  that  much  more  important  effects  may  be  expected  from  the  arrange- 
ment your  Lordship  thus  inoulged  to  myself.    Though,  as  I  have  already  hinted 
to  your  Lordship,  I  am  individ^ly  the  most  stronglv  impressed  with  the  untena- 
bieness  of  the  will  of  the  late  Mr.  Thelluason,  both  from  excess  qfexecuUny  devise^ 
and  from  excess  <^  acewniulation;  and  though  I  am  even  very  seriously  struck 
with  the  objection  to  his  beneficial  trusts  for  uncertainty  of  descriptum ;  yet  I  am 
aware  of  the  difficulties  and  delicacies,  which  belong  to  the  case.    More  particu- 
lariy,  I  am  aware  of  a  strong  prejudice,  which  hais  somehow  or  other  almost 
unaccountably  reached  some  of  tne  most  respectable  members  of  our  profession, 
and  may  periums  have  ascended  still  hi^er,  that  the  calamitous  public  mischiefo, 
which  are  conressedly  incident  to  the  establishment  of  such  a  precedent  of  carti" 
fieitd  extension  of  erecutory  devise  and  trust  of  aceumuUdion  combined,  as  Mr. 
Thcllusson's  will  comprises,  can  only  be  effectually  obviateci  by  an  act  of  parlia- 
ment.    I  am  aware  also,  that  this  prejudice  is  very  much  assisted  in  one  very 
important  branch  of  the  present  case,  bv  the  great  authority  of  a  recent  but 
unrepealed  certificate  of  tne  Kin^s  Bench  to  your  Lordship  in  the  case  of  Lonp 
and  BiaekaU.    To  encounter  prejudice  thus  powerfully  in  some  degree  assisted ; 
and  to  subdue  the  difficulties  which  otherwise  belong  to  the  present  case ;  a  full 
expression  of  arguments  and  a  full  reference  to  cases  and  authorities,  however 
tiresome  and  unpleasant,  may  be  not  only  useful  in  a  subsidiary  way,  but  even 
necessary.    The  two  learned  advocates,  whom  I  have  the  honor  of  following, 
having  inspected  the  rough  materials  I  was  able  to  furnish  by  durginff  at  the 
mine,  Iiave  separated  the  finer  and  better  parts  of  the  ore  I  drew  forth  for  their 
service ;    and  by  a  proper  application  of  them,  have  exhibited  an  impressive 
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was  required  to  suppress  this  mode  of  defrauding  the  law  of 
common  recoveries  appears  in  Lord  Coke's  report  of  the  three 
great  cases  of  Corbet  (1),  Mildmay  (2),  and  Poriington  (3).  An- 
other form  assumed  was  executory  devise,  from  its  nature  not  within 
the  reach  of  either  fine  or  recovery  ;  and  to  prescribe  a  boundary  to 
which,  and  to  foil  the  attempts  to  exceed  that  boundary,  the  Courts 
have  been  continually  resorted  to  for  about  two  centuries.  Another 
form  was  executory  trust,  directing  estates  for  life  to  unborn  chil- 
dren to  be  so  constituted  as  to  make  them  tenants  for  life,  and  to 
let  in  the  issue  to  take  as  purchasers.  That  attempt  was  crushed  by 
Lord  Cowper  in  Himberston  v.  Humberston  (4).  Another  con- 
trivance was  by  a  power  of  revocation,  to  be  exercised  upon  the 
birth  of  each  tenant  in  tail,  and  to  substitute  strict  settlement. 
That  was  defeated  by  Lord  Northington  in  The  Duke  of  Marlbo- 
rougKs  Case  (5).  These  were  only  attempts  to  create  perpetuity 
of  entail. 

In  this  case  the  most  extravagant  accumulation  is  combined  with 
excessive  entail.  The  trusts  are  not  merely  in  breach  of  the  duty 
and  the  professions  of  the  testator,  as  father  of  a  family,  not  merely 
vicious  in  a  moral  sense,  but  injurious  politically.  Trusts  constituted 
for  such  a  purpose  of  accumulation  are  at  least  of  a  tendency  very 
dangerous  to  the  public  interest.  The  odiousness  of  the  trusts  may 
have  great  effect.  In  respect  of  that  it  may  be  justifiable  in  the 
Court  to  understand  the  restrictive  words  largely ;  and  the  Court 
may  feel  it  their  duty  to  endeavor  to  disappoint  trusts  of  such  a  na- 
ture. It  cannot  however  be  contended,  that  the  mere  odiousness  of 
the  trusts  will  sufiice  to  invalidate  them.  The  Roman  Querela  tea* 
tamenti  inofficiosi  prevailed  as  the  settled  law  in  the  time  of  Jus- 

though  short  picture.  But  fine  pictures  are  sometimes  composed,  with  colors 
very  splendid,  but  very  tnmsient  and  fading;  and  it  is  for  those,  to  whom  the 
appreciation  of  the  value  of  the  picture  is  intrusted,  to  examine  the  quality  of 
the  colors,  and  to  require  evidence  of  their  firmness.  Accordinglv  to  enable  such 
an  examination  in  the  present  instance,  it  may  be  expected,  that  I  should  actually 
produce  enough  of  the  rough  materials  extracted  by  me  for  the  service  of  the 
present  case,  to  show,  that  the  picture,  Mr.  Mansfield  and  Mr.  Grant  have  so  ably 
drawn,  is  both  a  genuine  and  a  lasting  portrait  Indeed  I  feel  this  to  be  a  justice 
more  especially  due  to  the  family,  for  which  I  am  counsel ;  because  I  have  reason 
to  believe,  that  those  two  learned  gentlemen,  from  a  ^nerous  sensibility  towards 
me,  have  actually  forborne  to  enlarge  upon  many  topics,  for  which  the^  knew  me 
to  be  copiously  and  laboriously  prepared.  Under  such  circumstances,  if  I  was  to 
keep  back  what  I  have  extracted  and  digested,  it  might  injure  the  cause  it  is  both 
my  duty  and  my  anxious  wish  to  sustain. 

^  Notwithstanding  therefore  the  masterly  anticipation  of  the  arguments,  which 
I  have  prepared  to  offer  to  your  Ijordship  in  the  great  points  of  these  causes,  I 
shall  venture  to  address  you  and  the  reverend  Judges  by  whom  you  are  assisted, 
with  the  same  fullness,  as  if  I  was  not  under  the  disadvantage  of  any  anticipa- 
tion whatever." 

(1)  1  Co.  84. 

(2)  6  Co.  40. 
(3   10  Co.  35. 

(4)  1  P.  WUl.  332. 

(5)  Spencer  v.  The  Duke  of  Marlborough,  5  Bro.  P.  C.  592;  Bradley  v.  Petiaofo, 
cm(e,  vol.  iii.  324,  and  the  note,  326. 
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tiniaiiy  and  long  before ;  and  the  testamentary  power  became  cir- 
cumscribed in  like  manner  in  some  countries  of  modern  Europe.  It 
was  so  in  some  provinces  of  France.  But  our  law  agrees  with  the 
Twelve  Tables ;  in  which  according  to  the  extract  in  Justinian's 
Digest  the  language  was  "  Uti  legassit  sua  ret  Ua  fas 
esto"  The  proper  subject  of  inquiry  *  is,  whether  the  [*  249] 
trusts  militate  with  any  principle,  rule,  or  policy  of  the 
Law  of  England ;  or  whether  they  are  of  such  a  nature  as  to  be 
unfit  for  execution  by  an  English  Court  of  Equity,  or  otherwise  not 
to  be  executed.  The  prejudice,  that  this  will  cannot  be  got  over, 
has  been  much  assisted  by  the  late  certificate  of  the  Court  of  King's 
Bench  in  Long  v.  BlackM  (1). 

First,  I  accuse  the  trusts  of  this  will  of  infringing  upon  the  rule 
introduced  into  our  law  to  circumscribe  executory  devises : 

Secondly,  of  being  so  grossly  unmeritorious,  inconvenient,  against 
public  good,  and  improper,  exclusive  of  the  objections  from  the  limits 
prescribed  to  executory  devise,  as  to  justify,  or  rather  to  require, 
condemnation : 

Thirdly,  of  being  so  vague,  indefinite,  obscure,  and  uncertain,  that 
they  ought  to  be  rejected  as  unintelligible  and  impracticable. 

First  General  Head. — Executory  devises  have  chiefly  sprung  up 
since  the  statute  of  Uses  (2),  and  the  statute  of  Wills  (3).  Some 
glimpse  however  there  is  of  executory  devise  in  much  ^arher  times ; 
and  it  is  possible,  that  under  the  custom  of  devising  lands,  as  it  pre- 
vailed in  London  and  other  places,  something  of  the  kind  might 
have  been  occasionally  at  least  attempted.  Accordingly  it  has  been 
asserted  by  Judges  di  high  authority,  that  executory  devises  deter- 
mining the  fee  in  one  person  upon  a  contingency,  and  raising  up  a 
fee  Iq  another,  have  always  in  some  respect  prevailed.  This  asser- 
tion, which  came  from  the  Bench  in  PeUt  v.  Brown,  as  appears  by 
Croke's  Report,  might  be  true  in  a  small  degree  under  the  power  of 
devising  by  custom.  In  favor  of  the  assertion,  understood  with  the 
restriction,  the  Year  Books  furnish  some  little  evidence.  Gowd- 
chep*s  Case,  49  Edw.  III.  fo.  16,  seems  to  be  of  that  description : 
the  fee  till  the  sale  descending  to  the  heir,  but  afterwards  passing  to 
the  vendee.  The  case  put  in  the  Year  Book,  1 1  Hen.  VI.  fo.  13.  b. 
of  a  devise  of  lands  in  London  under  the  custom,  that  the  executors 
should  sell  to  pay  debts,  and  the  case  put  in  the  same  Year  Book,  of 
a  devise  under  the  power  of  devising  by  custom  to  issue  en  ventre  sa 
mere,  are  also  instances.  But  even  the  industry  of  Lord  Coke's 
time  waB  not  sufficient  to  glean  more  than  these  few  sam- 
ples of  executory  devise  of  lands  *  previous  to  the  reign  [*  250] 
of  Hen.  VIII. ;  and  it  may  be  doubted,  whether  these  pre- 
cedents alone  should  be  deemed  sufficient  to  prove  the  law,  even  as 
to  the  power  of  devising  by  custom.  Certainly  also  the  undoubted 
rule  of  the  common  law  against  creating  a  freehold  de  futtiro,  stated 

(1)  7  Term  Rep.  B.  R.  100 ;  ante,  vol.  iii.  486. 

(2)  27  Hen.  VIII.  c.  10. 

(3)  32  Hen.  VIII.  c.  1 ;  34  Hen.  VUI.  c.  5. 
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in  Banaick's  Case,  5  Co.  94,  b.  which  is  ingeniously  accounted  for 
in  the  introduction  to  a  manuscript  Treatise  upon  Remainders  by 
Lord  Chief  Baron  Gilbert,  in  my  possession,  made  it  impossible  to 
create  such  executory  interests  in  the  freehold  and  inheritance  of 
lands  by  grant  or  any  common  law  conveyance ;  and  so  Lord  Coke 
observes  in  Matthew  Manning^ s  Case,  8  Co.  95. 

First,  as  to  the  inheritance :  For  many  years  after  the  beginning 
of  the  sixteenth  century  executive  devises  of  the  inheritance  were 
little  known  and  as  little  sanctioned.  According  to  the  case  of  The 
Prior  and  Convent  of  Saint  Bartholomew  West  Sndikfield,  Dy.  33. 
a.  pL  12,  the  Judges  Fitzherbert  and  Baldwin  held  it  not  allowable 
to  limit  a  fee  upon  a  fee.  In  that  case  indeed  the  contingency  for 
raising  the  secondary  fee  might  have  happened  at  any  time,  how- 
ever distant :  but  Chief  Justice  Vaughan  in  his  report  of  Gardner  v. 
SheldoUy  271,  infers  from  the  fonner  case,  that  the  clear  opinion  of 
those  Judges,  whom  he  styles  the  greatest  lawyers  of  the  age,  was 
against  executory  devise  as  a  thing  unknown  to  our  law.  However, 
it  may  be  inferred  from  Dy.  124.  a.  pi.  38,  that  executory  devises 
of  the  inheritance  became  in  some  degree  countenanced  in  the  reign 
of  Philip  &  Mary ;  for  such  a  devise  upon  the  contingency  of  the 
death  of  the  testator's  son  under  the  age  of  twenty-four  was  held 
not  to  prevent  the  descent  to  him,  in  respect  that  he  had  attained 
that  age ;  which  rather  implies,  that,  if  he  had  not  lived  to  attain  it, 
the  devise  might  have  operated.  That  inheritance  should  thus  begin 
to  be  subject  to  executory  devise  may  be  accounted  for  from  the 
prc^gress  of  uses  and  trusts  after  the  Statute  of  Uses  and  from  the 
effect  produced  by  the  Statute  of  Wills.  Springing  uses  of  the 
inheritance  and  freehold  furnished  a  precedent  for  like  executory 
estates  in  the  form  of  executory  devise:  and  the  construction  of  the 
power  of  devising  under  the  statute  affording  the  Judges  an  oppor- 
tunity of  exercising  a  discretion  in  favor  of  executory  devise  accord- 
ingly.    A  farther  countenance  of  executory  devise  of  inheritance 

early  in  the  reign  of  Elizabeth  may  be  inferred  from  Boul- 
[*  251]     ton's  Case,  cited  2  RoL  Rep.  217,  and  Palm.  *  132.     RoUe 

however  observes,  that  there  is  a  difference  in  the  reports 
of  that  case ;  and  at  all  events  it  was  no  more  than  an  extra-judicial 
opinion.  During  the  renminder  of  that  reign  executory  devises  of 
the  inheritance  gained  some  farther  ground :  Hinde  v.  Lyon,  2  Leon. 
11;  3  Leon.  64;  70.  Fulmerston  y.  Steward,  stated  Palm.  135; 
Cro.  Jac.  592.  Wellock  v.  Hammond,  Cro.  Eliz.  204 :  but  in  the 
first  of  these  cases  the  contingency  depended  upon  a  single  life :  in 
the  second  it  was  almost  immediate ;  and  in  the  third  it  was  con- 
fined to  two  years.  That  Lord  Coke  concurred  in  sanctioning  such 
executory  devises  appears  from  Matthew  Manning's  Case;  for 
thougli  that  was  an  executory  devise  of  a  term  for  years,  Lord  Coke 
argued  in  support  of  the  limitation  over  of  the  term  after  an  estate 
for  life  from  the  validity  of  an  executory  devise  of  a  fee.  A  few 
years  afterwards  came  Pells  v.  Brown;  reported  fully  Cro.  Jac. 
590.     Palm.  131.     1  Rol.  Rep.  216;  and  shortly  Godb.  282,  and 
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Dy;  354.  a.  in  the  maigin,  edit.  1688.  This  case  was  adjudged  in 
the  Court  of  King's  Bench  soon  after  Liord  Coke's  removal.  It  was 
a  devise  to  the  younger  son  of  the  devisor  and  his  heirs  for  ever ; 
and  if  he  should  die  without  issue,  living  his  elder  brother,  then  to 
him  and  his  heirs.  It  was  adjudged  a  good  executory  devise  by  all 
the  Judges  of  the  Court  of  ling's  Bench ;  and  all  of  them  except 
Doderidge  held,  that  it  could  not  be  barred  by  common  recovery. 
Doderidge  appears  to  have  been  in  some  manner  influenced  by  the 
apprehension  of  having  perpetuity  revived  under  the  shelter  of  exec- 
utory devise.  This  case  is  generally  looked  to  as  the  Polenstar,  or, 
to  use  the  expression  of  Lord  Kenyon,  in  Porter  v.  Bradley,  3  Term 
Rep.  B.  R.  143,  is  deemed  the  foundation  and,  as  it  were,  the 
Magna  Charta  of  this  branch  of  our  law.  I  do  not  however  feel  it 
as  furnishing  very  much  of  the  code  of  executory  devise.  It  is  cer- 
tainly silent  as  to  executory  devises  of  chattels ;  and  it  goes  but  a 
little  way  towards  ascertaining  the  boundary  of  executive  devises  of 
the  inheritance.  However,  it  may  be  properly  said  to  have  fixed, 
that  in  respect  to  the  executory  devisee's  having  only  a  possibility, 
bis  interest  is  not  within  the  recompense  of  a  common  recovery,  and 
therefore  is  not  within  the  reason  of  its  barring ;  and  notwithstanding 
the  subtilty  of  the  reasoning  it  has  been  held  ever  since,  that  exec- 
utory devises  cannot  be  barred  by  common  recovery.  That 
case  also  assists  in  ascertaining,  whether  after  a  *  devise  to  [*  252] 
one  and  his  heirs  limitations  over  upon  failure  of  heirs 
should  operate  by  executory  devise  or  remainder ;  and  it  finally 
fixed  the  legality  of  executory  devises  of  the  inheritance  upon  a 
contingency  not  exceeding  a  life ;  though  I  do  not  observe,  that  the 
Judges,  who  difiered  from  Doderidge,  were  very  explicit  in  stating, 
how  far  they  were  influenced  by  the  shortness  of  the  contingency. 
Chief  Baron  Montague  indeed  in  The  Duke  of  Norfolk^ s  Case,  3  Ch. 
Ca.  19,  almost  represents  Pells  v.  Brown,  as  if  it  was  questionable ; 
referring  to  Oay  v.  Oay,  Sty.  258,  274 ;  and  to  the  argument  of 
Latch ;  who  in  that  case  asserts,  that  after  deciding  Pelh  v.  Brown 
the  Court  was  divided  upon  the  point ;  that  in  The  Serjeant's  Case, 
21  Jac.  it  was  made  a  flat  query,  whether  an  executory  devise  of  the 
freehold  is  good ;  that  ever  since  it  has  been  disputsible ;  and  that 
Pells  V.  Brown  is  opposed  by  a  solemn  judgment  of  the  Court  of 
Common  Pleas,  in  a  case,  however,  which  is  referred  to  without  any 
name.  Yet  neither  the  Chief  Baron  nor  the  two  Chief  Justices  in 
Hie  Duke  of  Norfolk's  Case  ventured  absolutely  to  deny  the  legality 
of  executory  devise  of  inheritance ;  and  Lord  Nottingham  observed, 
that  queries  for  exercising  the  wits  of  Serjeants  were  not  governing 
opinions  to  decide  the  law  by.  Upon  the  whole  it  may  be  assumed, 
that  from  Pells  v.  Brown  the  validity  of  executory  devise  of  inheri- 
tance, where  the  contingency  does  not  exceed  one  life,  became 
unquestionable. 

•  From  one  life  the  Courts  gradually  proceeded  to  several  lives 
wearing  out  at  the  same  time :  what  passed  as  to  executory  devises 
and  trusts  of  terms  for  years  assisting  this  enlargement;  and  at 
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length  the  period  reached  lives  in  being  and  twenty-one  years  after- 
wards, with  allowance  of  the  time  of  gestation  for  a  posthumous 
child :  but  this  progress  was  not  without  struggle.  In  Snow  v.  CiU" 
kr,  I  Lev.  135  ;  Sir  T.  Raym.  162 ;  1  Keb.  752, 800, 851 ;  2  Keb. 
11,  145,  296  ;  1  Sid.  153 ;  a  devise  to  the  heirs  of  the  body  of  the 
devisor's  wife,  if  they  should  attain  the  age  of  fourteen,  was  warmly 
contested  upon  the  ground  of  being  an  executory  devise  to  a  person 
not  in  etscy  and  a  contingency  upon  a  contingency ;  namely,  the 
birth  of  a  child,  and  its  attaining  fourteen :  but  I  do  not  observe, 
that  the  mere  circumstance  of  fourteen  years  beyond  a  life  in  being 
was  much  objected  to.  It  was  several  times  aigued ;  and 
[*253]  ended  with  the  Court's  being  *  equally  divided:  but  ac- 
cording to  Levinz  all  agreed  with  PelU  v.  Broton,  that 
executory  devise  may  be  for  one  life ;  and  that  it  cannot  be  barred 
by  recovery. 

Thus  the  doctrine  rested  till  Taylor  v.  BydaU,  2  Mod.  289 ; 
Frcem.  243 ;  Cart.  182.  It  appears  from  the  account  of  the  record 
in  Mr.  Forester's  Reports,  232,  to  have  been  adjudged  in  the  Court 
of  Common  Pleas  in  Hilary  Term,  29th  and  30th  Char.  II.  It  was 
considered  by  the  Court  of  King's  Bench,  while  Lord  Hardwicke 
was  Chief  Justice,  as  a  clear  adjudication  for  extending  the  contin- 
gency of  executory  devise  of  inheritance  to  twenty-one  years  be- 
yond lives  in  being :  but  it  was  a  decision  while  Lord  North  was 
Chief  Justice ;  and  he  concurred  in  it ;  and  I  know  not  how  entirely 
to  reconcile  it  with  the  strong  part,  he  took  in  The  Duke  of  Nor- 
foWs  Case,  except  upon  the  supposition,  that  distinctions  between 
the  inheritance  and  terms  for  years  were  relied  on  in  a  great  degree. 
Even  the  extension  of  one  year  beyond  co-existing  lives  was  con- 
tested soon  after  the  Revolution ;  and  in  the  first  instance  with 
success.  In  Lhyd  v.  Carewy  Pre.  Ch.  72 ;  Show.  P.  C.  137 ;  the 
Court  assisted  by  the  Chief  Justice  of  the  Court  of  Common  Pleas 
and  Judge  Rooksby  dismissed  the  bill;  as  it  seems,  because  the 
contingency  was  too  remote ;  but  the  decree  was  reversed  upon  ap- 
peal to  the  House  of  Lords.  Yet  soon  afterwards,  9  Will.  III.  in 
Luddington  v.  Kime,  I  Lord  Raym.  203  ;  1  Salk.  224 ;  and  various 
other  books,  it  was  contended  in  the  Court  of  Common  Pleas,  that 
the  contingency  for  executory  devise  of  inheritance  could  not  be 
extended  beyond  a  life  in  being,  even  for  a  posthumous  child. 
There  was  no  decision  upon  that  point ;  the  whole  Court  holding 
the  limitation  a  contingent  remainder  in  fee.  However  Lord  Chief 
Justice  Treby  and  Mr.  Justice  Powell  declared  themselves  upon  the 
point :  the  latter  holding,  that  for  so  short  a  time  as  tlie  birth  of  a 
posthumous  child  a  life  in  being  might  be  exceeded :  the  former 
protesting  against  going  beyond  the  life  of  one  person  in  being,  and 
relying  upon  what  passed  in  Snow  v.  Cutler. 

The  subject  of  executory  devises  was  treated  with  a  fullness  and 
particularity,  even  exceeding  the  discussion  in  The  Duke  of  Nor^ 
folk's  Case,  in  Scattergood  v.  Edge,  2  Salk.  229  ;  12  Mod.  278  ; 
and  in  the  supplement  to  the  edition  of  11  Mod.  published  in  1781 
from   a   manuscript   of   Lutwyclie,    which    includes    the    record. 
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and  contains  far  the  largest  report.  It  was  a  case  of  a  very 
raized  and  complicated  nature;  and,  so  far  as  it  concerns  the 
history  of  executory  devise  of  inheritance^  the  chief  thing  to 
be  collected  from  it  is,  that  notwithstanding  some  of  the  prior 
cases  the  Judges  considered  lives  iti  being  as  the  ultimatum  of  the 
contingency  in  point  of  remoteness.  As  lately  as  1722  it  was 
strongly  argued,  that  this  time  should  not  be  exceeded,  even  to  in- 
clude a  child  en  ventre  sa  mere ;  and  therefore  that  an  executory 
devise  of  inheritance  to  the  son  of  one,  who  was  a  bachelor,  was 
too  remote.  It  was  so  argued  in  Oore  v.  Gore,  2  W.  Kel.  254  (1) 
and  Peere  Williams  in  the  report  of  his  own  argument  insists  upon 
that  among  other  points  (2)  ;  and  according  to  2  Str.  958,  the  first 
certificate  of  the  Court  or  King's  Bench  in  1722  was  against  the 
executory  devise  upon  that  very  ground.  But  the  second  certificate 
by  Lord  Hardwicke  and  the  other  Judge  was  in  favor  of  it ;  and 
the  first  certificate  was  according  to  9  Mod.  founded  upon  the 
precedent  term  of  500  years.  Yet  still  is  was  doubted,  whether 
the  addition  of  twenty-one  years  to  lives  in  being  should  be  al- 
lowed. At  length  however  a  complete  judgment  for  twenty- 
one  years  with  the  allowance  of  the  proper  time  for  the  birth 
of  a  posthumous  child  was  obtained ;  but  not  till  the  year  1736, 
in  Stephens  v.  Stephens,  2  Barnard,  375 ;  2  W.  Kel.  168 ;  and 
stated  in  Forester,  228,  with  a  copy  of  the  certificate  by  Lord 
Hardwicke  and  the  other  Judges ;  which  is  expressed  with  great 
care  and  explicitness.  Ever  since  that  decision  executory  devise  of 
inheritance  to  the  extent  of  that  period  has  been  allowed  without 
the  least  controversy  ;  as  it  seems,  upon  an  understanding,  that  the 
boundary  of  executory  devise  is  universally  the  same  ;  that  is,  for 
inheritance  as  for  terms  for  years  and  chattels  personal.  Accord- 
ingly Lord  Kenyon  in  Lang  v.  BlacJcaU,  a  case  upon  a  term  for 
years,  so  states  the  limits  for  executory  devise  generally.  Nor  is 
your  Lordship  in  sending  that  case  to  the  Court  of  King's  Bench  to 
be  considered  as  having  a  doubt,  whether  the  boundary  of  executory 
devise  was  established  to  the  extent,  I  have  just  stated.  In  desiring 
the  opinion  of  a  Court  of  Law  your  Lordship  had  a  very  different 
object  in  view ;  though  from  the  manner,  in  which  the  case  was 
treated  in  the  Court  of  King's  Bench  both  by  the  Court  and  the 
Counsel,  it  seems,  as  if  that  object  was  not  perceived.  From  the 
circumstances  of  that  executory  devise  its  validity  could 
not  be  •  supported  without  the  allowance  of  the  time  for  [*  255] 
the  birth  of  a  posthumous  child  twice  over.  I  apprehend, 
the  objection,  as  far  as  there  was  any,  to  have  been,  that  it  began 
with  a  devise  to  a  posthumous  child  for  his  life ;  and  a  limitation 
over  upon  fiulure  of  heirs  male  of  his  body  at  his  death  was  ingrafted 
upon  that ;  which  of  course  would  include  an  heir  male  then  en 
ventre  sa  mere.  Therefore  as  the  devise  b^an  with  the  allowance 
for  the  birth  of  a  posthumous  child  and  also  might  conclude  with  it, 

(1)  9  Mod.  4 ;  10  Mod.  501 ;  2  Barnard,  209,  329, 358 ;  2  Str.  958 ;  2  £q.  Ca. 
Ab.  339,  pi.  12. 

(2)  2  P.  Wms.  36,  37. 
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that  time  might  be  claimed  twice  over;  and  so  the  nine  or  ten 
months  allowed  for  the  birth  of  a  posthumous  child  after  lives  in 
being  and  twenty-one  years  might  be  enlarged  to  eighteen  or  twenty 
months.  That,  I  presume,  was  the  nicety,  upon  which  your  Lord- 
ship intended  to  have  the  opinion  of  the  Court  of  King's  Bench : 
but  from  the  turn,  the  case  took,  it  seems  at  least  doubtful,  whether 
the  point  ought  to  be  considered  as  fully  adjudged. 

As  to  terms  for  years,  the  older  cases  are  express  against  devising 
over  a  term  after  a  devise  of  it  for  life.  The  case  6  Edw.  VI.  Dy. 
74,  is  an  express  judgment  to  that  effect ;  and  there  Lord  Chief  Jus- 
tice Montague  and  Judge  Hales  state  the  point  to  have  been  so  ruled 
by  all  the  Judges,  while  Lord  Rich,  who  had  recently  resigned  the 
Great  Seal,  was  Lord  Chancellor.  Indeed  in  Dyer,  7  a.  there  is  a 
case  28  Hen.  VIII.  in  which  Judge  Englefield  thought  a  devise  over 
of  a  term  even  after  the  devise  to  one  and  the  heirs  of  his  body 
allowable :  but  he  was  over-ruled  by  the  Judges  Baldwin  and  Shel- 
ly ;  who  said,  it  was  as  contrary  to  law  to  limit  a  term  in  remainder 
as  to  limit  such  a  remainder  of  a  personal  chattel.  Baldwin  how- 
ever rather  appears  to  admit,  that  the  executory  devise  would  have 
been  good,  if  the  first  devise  had  been  for  life  :  but  that  was  extra- 
judicial, and  contrary  to  the  case  6  Edw.  VI.  However,  the  reasons 
against  devising  over  a  term  after  an  estate  for  life  were  very  artifi- 
cial ;  viz.  the  small  consideration  of  a  term  and  the  now  exploded 
notion,  that  our  law  does  not  admit  a  possibility  upon  a  possibility.  In 
the  reign  of  Elizabeth  the  Judges  under  a  nice  distinction  between  de- 
vising a  term  itself  and  devising  only  the  use  of  it  relaxed  fi'om  this 
strictness  as  to  a  term,  where  the  devise  over  was  after  an  estate  for 
life :  Dy.  277.  b.  WeUden  v.  Elkingtony  Dy.  ^58 ;  Plow.  519.  Paramour 
V.  Yardky,  Plow.  539.  But  an  executory  devise  of  a  term  was  not 
considered  quite  safe  against  sale  by  an  executor  or  administrator 
under  color,  that  there  were  not  assets  to  pay  debts ;  and  HandaU  v. 

Newman^  Mo.  748,  proves,  that  such  danger  was  not 
[  *256]     imaginary.     This  danger,  *  which  must  ever  belong  to  a 

devise  of  a  term  for  years,  with  some  doubt  that  still  pre- 
vailed, as  to  the  sufficiency  of  the  latter  authorities  to  over-rule  the 
old  doctrine,  again  carried  executory  devises  of  terms  into  Chancery 
to  obtain  as  well  security  against  alienation  of  the  term  as  the  shel- 
ter of  Trust ;  and  there  relief  was  given  accordingly ;  Cole  v.  Moore^ 
5  Ja.  Mo.  806.  About  the  same  time  the  Courts  of  Common  Law 
became  less  subtle  and  more  firm  in  supporting  the  executory  devise 
of  a  term ;  for  in  Matthew  Manning's  Case  it  was  in  vain  insisted, 
that  the  termor  could  not  in  his  life  grant  his  term  over  to  one  for 
life ;  remainder  to  another ;  and  therefore  could  not  so  devise ;  and 
Lord  Coke  and  four  other  Judges  resolved  in  favor  of  the  executory 
devise ;  and  also  over-ruled  the  distinction  between  devising  a  term 
for  years  and  devising  the  use  of  a  term.  Lampet^s  Casey  10  Co. 
46,  gave  new  strength  to  the  decision  in  Manning^s  Case :  but  still 
the  Judges  were  so  jealous  of  and  averse  from  executory  devises, 
that  Lord  Coke  was  scarcely  removed  from  the  King's  Bench,  before 
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the  controversy  as  to  terms  for  years  in  a  manner  revived  ;  Child  v. 
JBoifey,  W.  Jon.  1 5 ;  2  Rol.  Rep.  48 ;  Palm.  333.  Cro.  Ja.  459.  Accor- 
ding to  Jones  ten  Judges  against  two  condemned  an  executory  devise 
of  a  term  to  one  son,  with  a  limitation  over  to  another  son,  if  the  for- 
mer died  without  issue  in  the  life  of  the  latter.  An  absolute  revo- 
cation of  Manning's  Case  and  Lampefs  Case  was  not  avowed  by 
the  ten  Judges :  but  they  openly  declared  against  going  a  step  farther ; 
and  it  was  relied  on,  that  the  devise  in  Child  v.  BaUey  was  equiva- 
lent to  a  devise  to  one  and  the  heirs  of  his  body  with  a  limitation 
over ;  and  therefore  differed  from  those  cases.  Indeed  in  that  point 
of  view,  though  the  confining  the  contingency  of  the  limitation 
over  to  a  failure  of  issue  during  a  life  in  being,  and  the  circumstance, 
that  there  was  no  express  devise  of  the  term  to  the  heirs  of  the  body 
of  the  first  devisee,  furnished  a  strong  answer  to  the  objection,  that 
it  was  a  devise  over  of  a  term  after  an  estate  given  to  the  first  devisee 
and  his  issue,  yet  a  color  of  reason  was  not  wanting  to  support  the 
decision  in  Child  v.  Bailey ;  for  an  unqualified  executory  devise  of  a 
term  after  a  devise  to  one  and  the  heirs  of  his  body  is  upon  the  con- 
tingency of  a  general  failure  of  issue ;  and  so  leads  to  a  palpable 
perpetuity ;  and  as  the  Judges,  however  erroneously,  considered  the 
case,  that  devise  was  constructively  equivalent.  In  that  point  of 
view  also,  that  is,  as  a  devise  of  a  term  after  a  prior  devise  to  one 
and  the  heirs  of  his  body.  Child  v.  Bailey  was  a  proper 
reprobation  *  of  the  executory  devise  of  a  term.  There  [  *257] 
are  many  early  cases  to  the  same  effect :  at  law,  Sanders 
V.  Cornish,  Levenihrap  v.  Ashby^  Cro.  Char.  230 ;  1  Roll.  Abr. 
611.     W.Jon.  15. 

After  the  restoration  the  illegality  of  limiting  terms  or  trusts  of 
them  after  an  estate  tail  or  a  general  failure  of  issue  was  several  times 
confirmed  ;  Apprice  v.  Flower,  Pol.  27,  1  Ch.  Rep.  175,  and  Lord 
Nottingham's  Manuscript  Prolegomena  of  Equity  ;  Pearse  v.  Reeve, 
Pol.  29,  and  the  same  Manuscript ;  Backhouse  v.  Bellingham,  Pol. 
33,  and  the  same  Manuscript ;  Surges^  v.  Barges,  Pol.  40,  1  Mod. 
114.  Rep.  Temp.  Finch,  91, 1  Ch.  Ca.  229,  and  Lord  Nottingham's 
Manuscript  Reports,  and  his  Manuscript  Prolegomena;   Love  v. 
Windham,    2    Keb.    637,    1    Vent.   79.      Knight  v.   Knight,    1 
Mod.  50,  1  Lev.  290,  Pol.  42,  1  Sid.  450,  and  both  the  Manu- 
scripts last  mentioned  ;  Warman  v.  Seaman,  Pol.  112,  and  the  same 
two  Manuscripts ;   and  Osgood  v.  Osgood,  in  Lord  Nottingham's 
Manuscript  Prolegomena,  and  there  only.     It  is  observable  upon  the 
certificate  in  Pearse  v.  Reeve,  which  is  stated  at  length  in  Pollexfen, 
30,  the  three  Judges,  who  certified  to  Lord  Clarendon,  were  not  sat- 
isfied with  declaring  the  limitation  over  of  the  trust  of  the  term  after 
feilure  of  heirs  of  the  body,  or  of  issue,  understood  in  the  same  large 
sense,  void ;  but  in  some  degree  they  revived  the  old  objection,  that 
it  was  a  possibility  upon  a  possibility ;   the  husband  and  wife,  to 
'  whom  the  term  was  first  limited,  not  having  had  any  child  in  esse  at 
the  creation  of  the  trust ;  and  they  actually  stated  such  a  double 
possibility  to  be  against  law.     It  is  also  observable,  that,  though  they 
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allow,  that  it  is  not  fit  to  call  in  question  the  judgment  in  Manning^s 
Case,  yet  they  declared,  they  did  not  think  it  safe  to  stretch  the  hw 
against  its  ordinary  rules  farther  than  that  case  had  done.  Thisap* 
peared  like  reverting  to  the  doctrine  confining  the  devise  over  of  a 
term  to  one  life,  and  requiring  that  life  to  be  in  esse.  Even  the  case 
of  fVarm^tn  v.  Seamauj  in  which  Lord  Nottingham  himself  held  the 
limitation  over  void,  if  not  carefully  attended  to,  may  seem  to  &vor 
the  same  notion ;  for  the  limitation  was  to  children  and  not  to  issue  (1); 
but  Lord  Nottingham's  own  account  of  it  shows,  that  in  the 
first  opinion,  he  gave,  he  considered  the  word  ^<  Children "  in  the 
strict  sense ;  and  that  in  the  final  decision  he  acquisesced  in  the 
opinion  of  all  the  Judges  partly  upon  the  consideration  of  under- 
standing the  word  <<  Children ''  as  equivalent  under  all  the 
[*  258]  circumstances  of  the  case  to  "  heirs  of  the  *  body."  There- 
fore he  only  meant  to  concede,  that  a  limitation  over  of  the 
trust  of  a  term  without  any  qualification  after  an  interest  in  the 
nature  of  an  estate  tiul  could  not  be  supported ;  a  doctrine,  he  nev- 
er appears  to  have  denied,  and  which  he  expressly  approves  both 
in  his  Prolegomena  and  in  his  judgment  in  The  Duke  of  NorfoWs 
Case. 

But  where  a  devise  over  of  a  term  was  only  after  an  estate  for 
life,  it  was  more  than  adjudged  good  soon  alter  the  restoration. 
The  doctrine  was  extended  a  little  farther ;  for  a  limitation  over  of 
the  trust  of  a  term  was  allowed  after  two  co-existing  lives.  This 
was  decreed  by  Lord  Clarendon  upon  the  joint  opinion  of  the  Chief 
Justices  Forster  and  Bridgman,  and  of  Hale,  Chief  Baron,  in  Ooring 
v.  Bickerstaffe,  Fol.  213.  1  Ch.  Ca.  4.  2  Freem.  163,  and  in  Lord 
Bridgman's  Manuscript  Reports  of  Judgments,  while  he  presided  in 
the  Court  of  Common  Pleas,  in  four  volumes,  which  I  have.  The 
case  is  also  reported  in  Lord  Nottingham's  Manuscript  Prolegomena. 
Lord  Clarendon  upon  the  rehearing  reversed  the  former  decree.  Ac- 
cording to  Lord  Nottingham's  Report  it  was  resolved,  ^<  That  the 
limitation  of  a  term  to  several  persons  in  remainder,  one  after  anoth- 
er, if  they  be  all  in  being  and  alive  together,  is  good ;  and  doth  in 
no  sort  tend  to  the  perpetuity  of  a  channel ;  especially  where  each 
remainder  is  but  for  life ;  and  so  all  the  candles  are,  as  it  were,  lighted 
together  ;  but  otherwise  it  might  be,  if  a  remainder  was  limited  to  a 
person  not  in  ej<e." 

Lord  Bridgman's  report  of  the  case  confirms  this  account ;  except 
that  he  represents  the  opinion  as  coming  from  himself  and  the  Chief 
Baron,  and  Lord  Chief  Justice  Forster  as  only  not  gain6a)ring  it. 
The  phrase,  that  "  the  candles  are  all  lighted  at  once,"  which 
has  been  current  ever  since,  Lord  Bridgman  gives  as  Lord  Hale's 
words. 

But  even  this  adjudication,  so  extending  the  executory  devise  of 
a  term  from  one  to  several  lives,  did  not  quite  settle  the  matter  as  to 
terms  for  years.     On  the  contrary  in  the  latter  end  of  the  reign  of 

(1)  The  printed  reports  are  otherwise.     See  Finch,  279;  Pol.  112;  2  Ch.  Ca. 
20;^. 
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Charles  11.  the  controversy  was  revived  with  great  heat  in  The  Duke 
of  Norfolk's  Cfuey  sometimes  called  The  Case  of  Perpetuities^  3  Ch. 
Ca.  1 ;  2  Ch.  Rep.  229 ;  2  Freem.  72,  80 ;  Pol.  223  ;  and  Lord 
Nottingham  in  his  Manuscript  Chancery  Reports  gives  his 
*own  ai^ument  upon  delivering  his  judgment  in  favor  of  [*259] 
the  trust,  after  hearing  the  opinions  of  the  two  Chief  Jus- 
tices and  the  Chief  Baron  against  it. 

The  great  strength  of  the  case  against  the  trust  was,  that  the  trust 
to  attend  the  inheritance,  while  Lord  Maltravers  or  any  of  his  issue 
male  was  living,  might  be  deemed  equivalent  to  a  limitation  in  trust 
to  him  in  tail  male  ;  and  so  it  might  be  considered  as  a  limitation 
over  after  a  vested  reiQainder  in  tail  male ;  and  therefore  after  a 
failure  of  issue  generally.     Had  the  Judges  been  content  with  that 
mode  of  reasoning.  Lord  Nottingham  would  have  had  less  opportu- 
nity of  objecting  the  fallacy  of  their  reasoning ;  and  in  that  consid- 
eration of  the  case  various  authorities,  and  particularly  Child  v. 
Bailey^  upon  which  the  Judges  greatly  relied,  seemed  to  press  hard 
against  the  Lord  Chancellor.     But  the  Judges  took  a  larger  scope. 
From  their  dislike  to  the  doctrine  of  executory  devise  and  their  zeal 
to  stop  its  progress  they  declaimed  at  large  against  executory  devises, 
as  leading  to  perpetuities ;  and  though  they  did  not  absolutely  deny 
the  legality  of  executory  devises  of  inheritance,  yet  they  insisted 
upon  some  grounds,  which  seemed  to  amount  to  excluding  their  in- 
fluence over  terms  for  years,  and  consequently  tended  to  impeach 
the  cases  of  Manning  and  Lampet ;  and  to  revive  the  doctrine, 
which  those  cases  had  in  a  great  measure  exploded.     This  gave  great 
advantage  to  Lord  Nottingham  ;  and  he  availed  himself  of  it.     On 
the  one  hand  he  treated  the  case  as  in  effect  only  an  executory  trust 
of  a  term  upon  the  contingency  of  a  life  in  being ;  that  is  the  death 
of  Lord  Maltravers  without  leaving  issue  in  the  life-time  of  his 
brother,  the  Duke ;  and  so,  as  if  the  previous  trust  of  attendance 
upon  the  estate  tail  of  Lord  Maltravers  was  no  material  part  of  the 
case,  he  did  not  dwell  upon  it ;  for,  exclusive  of  his  particular  obser- 
vations against  Child  v.  Bailey,  which  was  mainly  relied  on  against 
hino,  he  scarce  more  tlian  hinted,  that  Lord  Maltravers's  insanity  de- 
livered the  case  from  the  objection  of  a  previous  estate-tail.     On 
the  other  hand,  in  every  other  branch  of  the  ailment,  viz.  in  an- 
swering all  other  objections  to  the  trust  of  the  term,  such  as,  the 
exility  of  estate,  the  double  contingency,  the  supposition  of  perpe- 
tuity, when  clearly  the  contingency  was  only  the  single  .life  of  Lord 
Maltravers  juid  time  for  the  birth  of  a  posthumous  son  to  him,  and 
the  appearance  of  danger  on  that  account,  he  was  full  and  con- 
vincing :  he  argued  like  a  man,  who  clearly  saw  the  weakness  of  the 
grounds,  to  which  his  opponents  had  resorted ;  and  saw 
*  also,  that,  independent  of  the  objection  from  the  resem-     [*  260] 
blancc  of  the  previous  trust  of  attendance  upon  a  vested 
remainder  in  tail  male  to  such  a  previous  remainder  itself,  which,  I 
conceive  however,  was  the  real  pinch  of  the  case,  both  the  reason 
of  the  thing  and  the  strength  of  the  authorities  were  with  him. 
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Accordingly  in  June  1682  he  made  a  decree  sustaining  the  trusts  of 
the  term.  After  his  death  in  November  following,  upon  a  bill  of  re- 
view that  decree  was  reversed  by  Lord  North,  then  Lord  Keeper ; 
but  upon  an  appeal  to  the  Hojuse  of  Lords  the  decree  of  Lord 
North  was  reversed,  and  that  of  Lord  Nottingham  affirmed,  in  June 
1635 ;  Lord  Jeflferies  being  understood  to  have  acceded  to  Lord 
Nottingham's  opinion,  and  to  have  been  active  in  supporting  it. 

Thus  the  point  as  to  terms  for  years  wias  considered  as  closed ; 
for  the  principle  of  the  decree  was,  that  they  were  equally  subject 
with  inheritance  to  executory  devise  and  to  trusts  of  the  same  nature. 
It  was  also  thought  to  be  within  the  principle  of  the  decree,  that  so 
long  as  a  strict  settlement  of  any  species  of  property  by  execu- 
tory devise  or  by  trusts  of  the  .same  nature  did  not  exceed  the  ordi- 
nary time  for  barring  a  regular  intail  by  estates  for  life  with  remain- 
der in  tail  to  an  unborn  child,  which  is,  when  such  child  should 
attain  the  age  of  twenty-one,  it  would  be  considered  as  allowable. 

This  led  to  the  general  praqtice  of  settling  terms  for  years,  and 
of  providing  portions  for  children  under  the  trusts  of  such  terms,  to 
the  extent  of  lives  in  being  and  twenty-one  years  afterwards  ;  and 
at  length  such  practice  was  made  the  chief  ground,  while  Lord 
Hardwicke  presided  in  the  Court  of  King's  Bench,  of  extending 
executory  devise  of  inheritance,  in  the  same  manner ;  the  practice 
as  to  terms  for  years  thus  assisting  the  extension  of  executory  devise 
of  inheritance,  as  the  precedents  of  executory  devise  of  inheritance 
had  before  assisted  to  establish  executory  devise  of  terms  for  years. 

But  Lord  Nottingham  foresaw  the  possibility  of  future  abuse  of 
executory  devise  ;  and  having  supported  it  to  a  certain  extent  by  an 
exercise  of  judicial  discretion,  upon  the  principle  of  convenience, 
he  took  care  in  his  eloquent  judgment  to  have  it  well  understood, 
that  a  right  was  reserved  to  the  Courts  by  a  like  exercise  of  judicial 
discretion  to  prevent  inconvenience.  His  language  upon 
[*  261]  *  this  topic  is  of  importance  to  be  remembered ;  especially 
in  this  case ;  which  in  some  views  of  it  may  very  much 
depend  upon  an  exercise  of  the  power  of  control  thus  reserved. 
As  the  manuscript  of  Lord  Nottingham's  own  reports  states  his 
words,  they  are  as  follows : 

"  It  has  been  urged  at  the  bar,  where  will  you  stop,  if  you  do  not 
stop  at  Child  and  Bailey^ a  Case  1  I  answer,  I  will  stop  every  where, 
when  any  inconvenience  appears,  no  where,  before.  It  is  not  yet 
resolved,  what  are  the  utmost  tx>unds  of  limiting  a  contingent  fee 
upon  a  fee ;  and  it  is  not  necessary  to  declare  what  are  the  utmost 
hounds  to  a  springing  trust  of  a  term.  Whensoever  the  bounds 
of  reason  or  convenience  are  exceeded,  the  law  will  quickly  be  known.'* 

As  to  executory  devises  of  chattels  personal,  the  controversy  in 
some  degree  continued  even  after  the  close  of  the  dispute  with  res- 
pect to  terms  for  years.  The  doctrine  of  ancient  times  made  a  subtle 
distinction  between  devising  the  chattel  itself  and  devising  the  use 
or  occupation  of  it.  If  the  gift  or  devise  was  of  the  chattel  itself 
only  for  an  hour,  it  operated  for  ever ;  and  wholly  passed  the  prop- 
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erty ;  so  that  the  donee  or  legatee  might  give,  sell  or  dispose  of  it ; 
and  any  limitation  over  was  void :  but  if  the  devise  was  of  the  use 
or  occupation  of  a  chattel  to  one  'for  life,  and  upon  his  death  to 
another,  the  executor  assenting  to  the  legacy,  it  was  said,  that  the 
first  taker  had  only  such  use  and  occupation ;  and  after  his  death 
the  other  had  the  property.  This  distinction  is  stated  by  Brooke, 
Abr.  tit.  Devise,  pi.  13 ;  and  he  represents  it  as  agreed  in  the  time 
of  Henry  VIII.  and  Edward  VI.  to  be  good  law ;  and  refers  to  the 
Year  Book,  37  Henry  VI.  30.  How  the  distinction  was  over-ruled 
as  to  chattels  real  has  ^  been  stated :  but  it  seems  to  have  survived 
some  time  longer  as  to  chattels  personal.  In  Hyde  v.  Parratty  1  P. 
Wms.  1,  2  Vern.  331,  Baron^  Powell,  sitting  for  Lord  Somers,  treated 
the  point  so  seriously  as  to  reserve  it  for  his  Lordship.  Lord  Somers 
even  took  time  to  consider  it ;  but  at  length  held  the  devise  over 
good ;  and  from  that  time  it  seems  to  have  been  treated  as  fully  set- 
tled, that  personal  chattels  are  liable  to  executory  devise  in  like  man- 
ner as  chattels  real.  In  that  way  l^ord  Macclesfield  in  Tissen  v. 
Tissen,  and  UpweU  v.  Habey,  1  P.  Wms.  500,651,  seems  to  advert 
to  the  doctrine  as  not  longer  questionable.  Accordingly  also  in 
Sabbarton  v.  Sabbarton,  For.  250 ;  And.  335  ;  which  Lord 
Talbot  sent  to  the  *  Court  of  King's  Bench  upon  a  mixed  [*  262] 
devise  of  inheritance  and  of  stock,  and  which  therefore 
left  an  opening  for  doubt,  whether  the  latter  should  not  follow 
the  intail  of  the  former,  the  case,  as  appears  from  the  report  of  it  in 
Andrews,  was  argued  in  the  Court  of  King's  Bench  as  an  executory 
devise  depending  upon  the  extent  of  the  rule  as  to  trust  of  a  term 
for  years. 

The  first  inference  from  this  history  of  executory  devise  is,  that  it 
appears  to  be,  not  a  genuine,  ancient  branch  of  our  law,  but  an  in- 
dulged superinduction  to  it ;  not  a  regular  production  of  our  general 
system,  but  an  excrescence ;  not  a  strictly  regular  species  of  intail, 
but  a  permitted,  irregular,  mode  of  settlement ;  not  a  legitimate  ofT- 
spring  of  our  Common  Law,  but  a  privilege  gradually  insinuated  into 
our  jurisprudence.  It  operates  by  creating  future  estates  and  inter- 
ests of  every  kind,  freehold  as  well  as  chattels,  in  a  way  not  endured 
by  our  Common  Law,  inconsistent  with  the  solemnity  of  its  forms, 
and  which  without  the  rules,  the  Courts  have  by  an  exercise  of  dis- 
cretion introduced  to  circumscribe  this  mode  of  creating  estates, 
would  have  afforded  an  opportunity  of  making  inheritance  and  free- 
hold almost  ever  uncertain  and  precarious,  and  of  making  property 
almost  eternally  unalienable.  The  rule  against  creating  a  freehold 
de  Juturo  makes  it  impossible  so  to  create  a  freehold  by  any  Com- 
mon-law conveyance  ;  and  as  to  any  less  estate,  terms  for  years  were 
anciently  rather  contracts  than  estates  ;  and  even  now  future  inter- 
ests cannot  be  created  in  chattels  real  and  personal  except  through 
the  medium  of  executory  devise  and  trusts.  Executory  devise  is  still 
so  far  considered  as  a  privilege,  and  so  much  disfavor  is  still  shown 
to  it,  that  a  rule  has  prevailed  ever  since  its  introduction  against  con- 
struing any  estate  as  operating  by  executory  devise,  where  it  can 
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take  effect  by  remainder.  This  rule  is  particularly  mentioned  by  Lord 
Hale  in  Purefoy  v.  Rogers,  2  Saund.  388,  and  has  since  been 
acted  upon  in  a  variety  of  cases,  of  which  some  of  the  principles 
are  enumerated  in  the  beginning  of  Fearne's  Executory  Devises. 
Even  Lord  Mansfield,  who  was  not  indisposed  to  emancipate  the 
construction  of  wills  from  every  thing  like  technical  restraint,  con- 
fessed in  Goodtith  v.  BiUington^  Dougl.  729,  that  such  clearly  was 
the  rule ;  and  Lord  Kenyon  in  Doe  v.  Morgan,  3  Term  Rep.  B.  R. 
763,  goes  the  length  of  saying,  that  if  ever  there  existed  a  rule 
concerning  executory  devises,  which  has  uniformly  pre- 
[*263]  vailed  *  without  exception,  it  is  that,  which  Lord  Hale 
lays  down  against  resorting  to  executory  devise,  where  re- 
mainder can  operate.  Executory  devise  is  upon  the  whole  an  irreg- 
ular species  of  entail,  little  countenanced  till  some  years  after  the 
reign  of  Henry  VHL,  and  not  thoroughly  fixed  even  for  inheritance 
till  Pells  V.  Brovm  in  the  seventeenth  year  of  James  L ;  and  this 
account  does  not  much  differ  fjom  what  Lord  Kenyon  says,  3  Term 
Rep.  B.  R.  765,  that  executory  devise  was  established  in  the  reign 
of  Charles  L 

Next,  this  indulgence  originated  from  an  exercise  of  discretion  by 
the  Judges  for  the  sake  of  general  convenience.  The  Statutes  of 
Uses  and  of  Wills  might  indeed  lead  to  executory  devises :  but  the 
establishment  of  them  seems  to  be  more  properly  referable  to  the 
Judges  themselves.  At  the  utmost  these  Statutes  can  only  be  con- 
sidered as  affording  a  better  opportunity  of  permitting  them ;  for 
certainly  there  is  nothing  in  those  Statutes  or  any  others  professing 
to  introduce  them,  still  less  making  any  regulation  of  them.  This 
manner  of  stating  the  organization  of  them  is  exactly  Lord  Kenyon's 
notion  in  Doe  v.  Morgan.  The  same  notion  may  be  traced  in  ScaU 
tergood  v.  Edge,  The  Duke  of  NorfoWs  Case,  and  the  cases,  that 
occurred  in  the  reigns  of  James  L  and  Charles  L 

Farther,  all  the  rules,  by  which  executory  devises  and  limitations 
and  trusts  of  the  same  nature  arc  limited,  appear  to  have  originated 
in  the  discretion  of  the  Judges,  and  to  have  been  from  time  to  time 
made  by  them,  as  occasion  demanded,  upon  the  principle  of  pre- 
venting public  inconvenience.  Executory  devise  was  not  regularly 
admitted  till  about  two  centuries  ago.  The  rules  for  circumscribing 
it  are  consequently  not  of  an  earlier  date :  and  there  are  not  any 
Statutes  for  the  purpose.  It  is  impossible  therefore,  that  it  can  be 
derived  from  any  other  source  than  the  discretion  of  the  Judges  for 
general  utility  and  public  convenience.  So,  to  prevent  public  in- 
convenience, they  limited  the  time  for  the  contingency ;  and  the 
Courts  of  Equity  followed  the  law  in  this.  Hence  gradually  arose 
the  boundary,  which  now  circumscribes  executory  devise  and  trusts 
of  the  same  nature. 

Farther,  this  limitation  of  time  for  the  contingency  was  the 
boundary,  which  the  discretion  of  the  Courts  established  with  re- 
gard to  the  space  of  time,  during  which  according  to  the  course  of 
an  ordinary  entail  of  land  by  estates  for  life  with  remainders  to 
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unborn  sons  and  daughters  in  tail,  inheritances  may  be  kept  unalien- 
able ;  in  order  to  prevent  entail  by  executory  devise  going  fisirther 
than  entail  by  remainder. 

In  thus  explaining  the  principle,  upon  which  Courts  of  Law 
and  Equity  have  erected  a  boundary  for  executory  devise  and  trusts 
of  the  same  nature,  I  only  express  what  many  years  ago  I  stated 
t^n  this  subject,  first,  by  a  note  in  the  New  Edition  of  Coke  upon 
Littleton  (1),  and  some  years  afterwards  in  my  argument  in  Wicker 
V.  ]!^Btfordy  which  is  in  a  volume  of  Law  Tracts,  I  published  in 
1788  (2).  Lord  Kenyon  also  in  Lang  v.  BlackaU  considers  the 
principle  of  the  boundary  of  executory  devise  in  the  same  way ; 
and  Lord  Mansfield  in  a  case  taken  from  a  manuscript  note  of  Mr. 
Francis  Filmer  expresses  himself  in  the  same  manner. 

The  next  inference  is,  that  there  is  reserved  to  the  Courts  the 
right  of  farther  exercising  their  discretion  for  the  same  purpose,  to 
prevent  all  material  inconvenience  from  permitting  executory  devise ; 
whenever  cases  pregnant  with  any  gieat  evil  shall  provoke  it.    The 
principle  of  general  convenience  and  general  utility,  upon  which 
executory  devise  was  first  introduced  and  sanctioned,  and  afterwards 
limited  and  controlled,  imports,  that  to  employ  the  permission  of 
executory  devise  against  general  convenience  and  general  utility  is 
an  ;Ed>use  of  the  permission.     It  imports  also,  that  executory  devise 
must  continue  subject  to  the  control  of  the  Courts :  otherwise  the 
principle  might  become  dormant,  and  the  Courts  would  not  be  ade- 
quate to  prevent  new  abuses ;  and  those  only,  which  have  already 
occurred,  would  be  checked.     So  Lord  Nottingham,  the  great  pat- 
ron of  executory  devise,  considered  it  in  The  Duke  of  Norfolk's  Case. 
The  practice  of  the  Courts  from  the  first  introduction  of  executory 
devise  imports  the  same.    The  present  boundary  was  not  the  efiect 
of  one  exercise  of  discretion :  the  limits  were  fi^  time  to  time  en- 
laiged  and  contracted,  as  the  cases  and  public  convenience  demand- 
ed ;  and  it  required  above  a  century  in  forming.    Hither- 
to the   inconvenience,  against  which  the  Courts  *have     [*265] 
been  called  to  guard,  has  been  perpetuity  of  entail,  restrain- 
ing alienation :  but  there  may  be  other  inconveniences  of  a  higher 
order ;  namely,  stopping  the  use  and  enjoyment  of  property  ;  and 
there  may  be  at  least  as  great  a  demand  upon  the  Courts  to  prevent 
executory  devises  from  being  made  a  shelter  for  such  abuses. 

One  other  inference  is,  that  during  the  progress  of  executory  de- 
vise a  vast  jealousy  of  its  liability  to  abuse  and  a  great  reluctance  to 
extend  its  limits  have  prevailed  among  some  of  our  gi%atest  Judges 
and  Lawyers.  In  PeUs  v.  Brawny  Judge  Doderidge  inveighed  zeal- 
ously against  executory  devise,  as  a  very  dangerous  invention,  and 
with  the  deepest  learning  and  acuteness  endeavored  to  stop  its  pro- 
gress by  subjecting  it  to  common  recovery.  In  Child  v.  Bailey ^ 
only  two  years  afterwards,  the  same  Court  of  King's  Bench,  that 
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had  so  recently  allowed  executory  devise  of  inheritance,  refused  it 
una  voce  for  a  term  for  years ;  though  the  contingency  was  not  more 
restrained  in  the  one  case  than  the  other,  and  words  of  inheritance 
equally  followed  in  both.  Upon  a  Writ  of  Error  in  the  Exchequer- 
Chamber  that  judgment  was  affirmed  by  Lord  Hobart  and  six 
Judges  out  of  seven.  The  manner,  in  which  Sir  Gefrey  Palmer  re- 
ports the  affirmation,  Palm.  333,  shows  in  a  striking  manner  great  ap- 
prehension of  some  vast  inconvenience.  The  same  appears  in  Jones's 
Report.  They  seem  to  have  repented  going  the  lengUi  of  Manning*8 
case  and  Lampefs  case ;  observing,  that  they  would  not  extend  or 
give  any  farther  latitude  to  those  cases,  and  that  time  had  discovered 
the  inconvenience  of  such  limitations.  Strong  language  against  the 
extension  of  executory  devise  fell  from  the  Judges  in  subsequent  times. 
Lord  Bridgman  in  Grig  v.  Hopkins^  4  Sid.  37,  seems  to  doubt, 
whether,  if  Manning^s  case  was  to  be  adjudged  again,  such  a  judg- 
ment would  be  given ;  adding  that  the  Judges  would  not  extend 
their  resolutions  more  favorably  to  such  devises.  Language  to  the 
same  effect  makes  part  of  the  certificate  of  the  three  Judges,  Hyde, 
Twisden  and  Brown,  in  Pearse  v.  Reeve.  In  Snow  v.  Oitkr  Lord 
Chief  Justice  Kelynge  and  Mr.  Justice  Windham,  according  to  2 
Keb.  11,  say,  they  conceived,  executory  devise  had  gone  far  enough, 
and  it  would  be  dangerous  to  go  farther.  Something  of  a  similar 
tendency  is  attributed  to  Mr.  Justice  Windham  in  a  far- 
[•266]  ther  stage  of  the  cause ;  2  Keb.  297.  So  anxious  *  were 
the  Judges  in  The  Duke  of  NorfoWs  case  to  prevent  the 
extension  of  executory  devises,  that  they  refused  to  terms  for  years 
what  they  could  not  deny  to  have  been  settled  for  inheritance ;« and 
even  Lord  Nottingham  did  not  claim  more  for  the  former  than  was 
allowed  to  the  latter.  After  the  Revolution,  in  Scattergood  v.  Edgey 
Lord  Chief  Justice  Treby  and  Mr.  Justice  Powell  were  loud  against 
the  extension.  None,  I  believe,  have  avowed  being  favorable  to  it. 
Lord  Hardwicke  himself  and  the  three  judges,  who  joined  him  in 
the  certificate  finally  extending  twenty-one  years  beyond  lives  in 
being  to  the  contingency  of  executory  devise  of  inheritance,  ex- 
pressed themselves  upon  that  occasion,  as  if  they  thought,  they  were 
bound  to  disallow  all  intention  of  extending  executory  devise.  So 
scrupulous  was  your  Lordship  in  Long  v.  BhckaU,  lest  executory 
devise  should  be  extended  beyond  the  established  lipnits,  that  you 
would  not  even  decree  the  allowance  of  time  for  a  posthumous  child, 
where  the  executory  devise  began  with  a  child  en  ventre  sa  mere,  and 
might  have  ended  in  the  same  way,  without  having  first  the  opinion 
of  a  Court  of  Law,  whether  such  double  allowance  of  time  for  a 
posthumous  child  was  allowable :  a  point,  which  however  seems  at 
this  moment  not  to  have  been  fully  discussed,  or,  if  it  was  discussed, 
not  fully  adjudged. 

The  first  general  head  of  imputation  against  the  trusts  of  this  will 
is,  that  the  beneficial  trusts,  which  the  testator  appoints  to  begin, 
when  his  previous  trust  of  accumulation  is  to  cease,  are  upon  a  con- 
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tingency  with  too  much  of  remoteness  and  latitude  for  the  rule  as  to 
executory  devises. 

Except  in  the  single  instance  of  Mr.  Bradley's  will  (1),  whose 
vain  and  fanciful  production  shrunk  under  the  instant  reprobation 
of  Lord  Thurlow,  there  was  never  an  example  of  so  studied  a  de- 
sign of  experiment  upon  the. latitude  of  executory  devise,  such  a 
deliberate  tampering  with  the  Law  of  Trust  and  Executory  De- 
vise, in  order  to  combine  accumulation  with  executory  devise,  to 
make  them  commensurate,  and  to  render  both  subservient  to  a  pro- 
tracted exclusion  of  all  use  of  property  beyond  adding  to  its  own 
bulk.  The  testator  takes  several  classes  of  lives  for  the  duration  of 
his  accumulating  project,  furnishing  six  existing  lives ;  which,  con- 
sidering, that  he  was  in  perfect  health  at  the  date  of  his 
will,  and  that  his  three  sons  were  married,  might  *  have  [  *267  ] 
been  increased  to  a  much  greater  number.  After  the  ex- 
piration of  all  the  Uves,  until  convenient  purchases  of  land  can  be 
found,  instead  of  directing  that  the  interest  and  dividends  should 
be  applied,  as  the  rents  and  profits  of  the  land,  if  purchased,  would 
be  applicable,  he  requires  an  accumulation  of  the  interest  and  divi- 
dends in  the  same  manner  as  the  rents  and  profits  of  the  lands  to 
be  purchased  under  the  trust  (2). 

Excess  of  the  limits  of  executory  devise  may  be  imputed  to  the 
trusts  in  six  difierent  ways : — 

1st,  The  contingency,  till  the  happening  of  which  the  beneficial 
trusts  are  prevented  from  beginning,  is  pertly  upon  a  general  failure 
of  issue ;  or  at  least  includes  the  lives  of  unborn  grand-children  of 
the  testator  indefinitely. 

2dly,  The  contingency  covertly  attempts  to  add  to  lives  in  being 
the  lives  of  all  such  issue  of  future  sons  of  the  testator's  two  younger 
sons  as  shall  be  born  at  any  time  within  twenty-one  years  from  his 
decease. 

3dly,  At  least  the  contingency  adds  to  lives  in  being  the  lives  of 
issue  in  the  womb  at  the  death  of  the  testator  in  a  way  not  allowed 
by  the  law  of  executory  devise. 

4thly,  The  contingency  includes  a  double  allowance  for  the  case 
of  a  posthumous  child :  namely,  one  expressly  in  the  outset  or  com- 
mencement of  the  trust  of  accumulation,  and  the  other  impliedly  at 
the  close  of  it. 

Sthly,  The  will  nominates  lives  for  the  contingency  of  the  bene- 
ficial trusts  in  an  extent  and  in  a  manner  not  consistent  with  the  true 
spirit  of  the  rules  as  to  executory  devise. 

(!)  Brown  v.  YeaU,  stated  in  the  note,  poH,  vol.  vii.  50. 

(2)  Upon  this  part  of  the  argument  the  Lord  Chancellor  observed,  that  is  the 
case  of  every  will,  where  there  is  a  direction  to  lay  out  an  accumulating  fund  of 
principal  and  interest  in  land ;  it  is  alwavs  in  this  way ;  that,  until  the  purchase 
can  be  made,  the  money  is  to  be  accumulated ;  where  an  accumulating  fund  is  to 
be  made  the  ground  of  purchase,  the  interest  and  dividends,  until  the  purchase  is 
made,  are  never  directed  to  go  to  the  person,  who  would  be  entitled  to  the  rents  and 
profits  of  the  land  to  be  purchased ;  and  it  is  impossible  they  should. 
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6thly,  The  will  continues  the  accumulation,  till  the  lands  to  be 

purchased   with   the   residuary  personal   estate   shall  be  actually 

purchased ;    whether    the   lives    chosen    for  postponing 

[  "^68  ]    *the  commencement  of  the  beneficial  trusts  are  expired, 

or  not. 

The  first  of  these  charges  depends  upon  the  construction  of  the 
restrictive  words.  If  they  are  construed  as  applying  merely  to  the 
seventh  class,  the  four  classes  immediately  preceding  will  be  left  un- 
qualified and  unguarded  in  point  of  time ;  namely,  the  third,  fourth, 
fifth,  and  sixth,  classes :  or  at  least  the  third.  For  such  testamen- 
tary dispositions  no  favorable  interpretation  is  to  be  expected.  The 
strict  rule  of  construction  confines  the  restriction  to  the  seventh 
class.  The  restrictive  words  are  not  necessary  to  make  sense  of 
the  preceding,  distinct,  members  of  the  sentence.  It  falls  therefore 
exactly  within  the  rule,  that  words  shall  relate  to  the  last  antecedent, 
unless  the  sense  is  impeded  or  obstructed.  The  rule  "ad  proximum 
antecedentem  fiat  relatio  "  is  not  merely  a  rule  of  grammar,  but  also 
a  rule  of  legal  construction.  In  the  Year  Book,  9  Hen.  VI.  28,  a, 
it  is  given  in  argument,  as  if  familiar,  and  with  the  proper  qualifica- 
tion, "  nisi  impediator  senteniia.^^  In  Plowd.  127,  Judge  Brown  cites 
the  rule ;  and  Sir  Henry  Finch  transcribes  it  in  his  profound  Dis- 
course upon  Law,  8,  and  illustrates  it  by  cases  from  the  Year  Books 
and  Dyer.  Noy's  Maxims,  2,  and  Wingate's  Maxims,  10,  give  the 
rule,  and  exemplify  the  application  of  itnn  the  same  manner.  As 
to  the  instances,  in  which  the  Courts  have  acted  upon  the  rule,  the 
case  of  Indictment,  9  Edw.  IV.  48,  a,  the  case  of  restrictive  words 
in  a  grant  of  tithes,  Cro.  Jam.  48,  the  case  of  Covenants  in  Little- 
ton's Reports,  80,  and  the  case  upon  the  return  to  a  Mandamus  in 
the  Reports  in  the  time  of  Lord  Holt,  449,  are  all  precedents  of  the 
application  of  it. 

2dly,  The  language  of  the  will  is  not  such  as  to  afford  the  oppor- 
tunity of  applying  the  restrictive  words  to  the  first  and  second  class- 
es. As  to  them,  one  part  of  the  restrictive  words  is  nugatory,  and 
it  is  not  possible  to  apply  the  other  part.  Besides,  in  the  description 
of  the  two  first  classes  there  is  not  any  word  leading  to  a  connection 
with  the  restrictive  words  :  the  omission  of  the  word  "  such  "  as  to 
those  classes  amounting  to  a  disconnection ;  and  though  the  word 
"  as  "  not  only  satisfies  the  word  "  such "  in  the  succeeding  five 
classes,  but  renders  the  application  of  "  such  "  to  "  as  "  a  second 
time,  in  the  restrictive  words,  at  least  somewhat  more 
[*  269]  than  the  idiom  of  our  language  seems  to  *  admit,  yet  it 
gives  an  opportunity,  I  confess,  of  connecting  the  restric- 
tive words  with  the  prior  classes.  But  the  two  first  classes  being 
thus  disconnected  from  the  restriction  lead  in  some  degree  to  the 
supposition,  that  the  other  four  were  intended  to  be  excluded  also. 

3dly,  There  is  barely  an  opportunity  of  applying  the  restrictive 
words  to  the  third  class  ;  and  the  letter  of  the  will  is  considerably 
against  such  application,  and  the  spirit  still  more  so.  The  descrip- 
tion is  complete  in  itself;  the  word  "such^^  being  satisfied  by  the 
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word  ^*  €u"  in  the  same  description.  At  the  same  time  I  admit, 
there  is  a  possibility  of  applying  the  latter  word  to  the  former  a  sec- 
ond time ;  though  not  quite  according  to  the  idiom  of  our  language 
without  the  intermediate  conjunction  <<  and.^^  If  the  words  of  re- 
striction immediately  followed  that  class,  such  an  application  at  least 
approaches  to  bad  English.  That  however  in  construing  the  will 
would  not  be  the  least  objection.  The  objection  would  1)0  to  the 
propriety,  not  to  the  efficacy,  of  the  expression.  It  must  have  been 
conceded,  that  the  restrictive  words  might  operate  as  far  as  they 
can.  Then  also  the  rule  *'  reddendo  tingtUa  singtdis  "  must  be  ap- 
plied, and  the  first  part  of  the  restrictioa  must  be  applied  to  the  ex- 
isting sons  of  Peter  Isaac  Thellusson  at  the  date  of  the  will,  und 
both  parts  to  his  future  sons.  But,  as  this  will  stands,  it  is  quite 
different  Between  the  third  class  and  the  restriction  there  are  three 
other  classes,  each  so  complete  as  to  prevent  in  point  of  language 
all  necessity  of  applying  the  restriction  to  them.  Many  difficulties 
are  to  be  overcome :  first,  the  presumption  fr<Hn  the  rule,  *'  Adprox- 
imum  antecedentem  Jiat  relatioy  niii  imptdiatur  senientia: "  then,  the 
difficulty  of  showing,  that  the  restriction  should  pass  over  two  of  the 
classes,  and  then  attach  upon  three :  then  the  difficulty  from  the 
double  contents  of  the  third  class  and  the  double  contents  of  the 
restrictive  clause :  for  it  is  not  possible  to  apply  more  than  one  half 
of  the  entire  restrictive  words  to  one  half  of  the  third  class.  There- 
fore it  is  necessary  to  divide,  and  apply  the  rule  ^^  reddendo  singula 
tingulisJ'  For  that  purpose  very  decisive  evidence,  that  it  is  de- 
manded by  the  actual  intention,  should  be  extracted  from  the  rest  of 
the  will.  But  the  language  of  the  other  parts  of  the  will  by  no 
means  affords  that ;  and  the  spirit  of  the  whole  purpose  more  strong- 
ly opposes  it ;'  and  provokes  the  most  rigid  observance  of  the  strict 
rules  of  interpretation. 

4thly,  *  Even  as  to  the  fourth,  fifth,  and  sixth  classes,  [*  270] 
there  is  not  enough  to  induce  a  relaxation  from  the  strict 
rule  of  referring  to  the  last  antecedent,  and  so  confining  the  restric- 
tion to  the  seventh  class.  There  are  only  two  distinctions  in  their 
favor:  first,  that  they  are  nearer  to  the  restrictive  words  than  the 
third  class ;  (which  is  of  small  consideration) ;  secondly,  that  all  the 
restrictive  words  may  be  properly  applied  to  them.  But  with  that 
allowance  the  remainder  of  the  argument,  that  has  been  used  with 
regard  to  the  third  class,  applies  to  the  fourth,  fifth,  and  sixth  classes. 

The  Second  Charge  of  Excess  of  the  limits  of  executory  devise 
arises  from  the  manner,  in  which  the  testator  has  expressed  the  lat- 
ter part  of  the  restrictive  words  added  to  the  seventh  class.  If  by 
the  words  <<  borp  in  due  time  afterwards  "  he  meant  merely  to  in- 
clude such  issue  ^  should  be  in  the  womb  at  his  death,  the  objec- 
tion does  not  arise.  But  it  is  natural,  and  in  discoursing  upon  the 
subject  it  is  quite  current,  to  consider  the  twenty-one  years  after 
lives  in  being  as  the  due  time :  and  the  question  is,  whether  he  did 
not  mean  to  include  the  lives  of  all  issue  of  future  sons  of  his  two 
younger  sons  born  within  twenty-one  years  after  bis  own  decease. 
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If  SO,  it  18  an  excess  of  executory  devise ;  for  the  rule  does  not  al- 
low the  twenty-one  years  as  a  time  for  multiplying  lives  to  extend 
executory  devise  upon.  He  cannot  be  supposed  to  refer  to  the  birth 
of  issue  of  the  future  sons  of  any  of  his  sons  within  due  time  after 
his  own  decease,  except  with  a  view  to  the  boundary  of  executory 
devise,  and  thereby  to  give  some  farther  extension  to  the  trust  of  ac^ 
cumulation.  It  could  not  be  with  a  view  to  the  birth  of  a  posthu- 
mous child  in  respect  of  legitimacy  ;  for  the  reference  is  to  the  birth 
of  the  children  of  others.  Nor  could  it  be  with  a  view  to  the  ben- 
efit of  issue  born  to  future  sons  of  any  of  his  sons  in  due  time  after 
his  decease ;  for  the  proposed  purpose  is  to  exclude  such  issue.  The 
object  therefore  being  to  extend  the  trust,  it  was  natural  for  him  to 
look  to  the  twenty-one  years.  His  anxiety  was  to  gain  a  new  suc- 
cession of  lives  for  his  trust.  Lives  of  children  in  the  womb  at  his 
death  were  scarce  an  object  Besides,  if  posthumous  children  may 
be  made  use  of  for  the  mere  purpose  of  extending  executory  devise 
to  the  life  of  a  child  in  the  womb  at  the  testator's  death,  which  those, 

who/look  no  farther  than  the  letter  and  sur&ce  of  execu- 
[*27I]     tory  devise,  may  suppose,  but  *  which  is  a  latitude,  I  do 

not  concur  in,  it  was  unnecessary  to  mention  the  posthu- 
mous issue  of  future  grandsons ;  and  no  special  words  were  requi- 
site ;  for  where  a  posthumous  child  is  admissible  under  an  executo- 
ry devise,  he  comes  in  as  a  child  in  esse  by  the  construction  of  law. 
But  if  the  testator  meant  the  twenty-one  years,  special  words  were 
necessary ;  and  it  was  natural  for  such  testator  to  have  such  a  pur- 
pose ;  and  without  so  understanding  him  it  is  scarce  to  be  account- 
ed for,  that  he  should  extend  his  comprehension  of  issue  bom  iii  due 
time  after  his  death  to  the  issue  of  his  future  grand-children ;  for  it 
was  extravagant  to  suppose,  he  should  live  to  see  his  future  grand- 
sons married  and  parents. 

I  allow,  this  imputation  of  excess  is  merely  constructive ;  and  that 
in  general  it  might  be  too  much  to  impute  to  a  testator  upon  grounds, 
though  probable,  not  decisive,  an  illegal  intention.  On  the  contrary 
it  is  the  general  office  of  Judicature  to  labor  to  save  an  executory . 
devise  by  the  most  favorable  construction.  But  every  presumption 
ought  to  be  made  against  views  of  such  a  tendency  as  those  of  tliis 
testator. 

The  Third  Charge  of  Excess  of  the  limits  arises  upon  the  sup- 
position, that  the  testator  did  not  mean  by  issue  bom  to  the  persons 
described  in  due  time  after  his  decease  all  those,  who  should  come 
into  existence  within  twenty-one  years  afterwards,  but  merely  issue 
in  the  womb  at  his  death.  In  this  sense  there  are  objections  both  to 
the  nature  and  extent  of  his  purpose.  As  to  the  nature  of  the  pur- 
pose, the  addition  of  the  time  for  the  birth  of  a  posthumous  child  is 
only  allowable  to  give  effect  to  a  devise  in  favor  of  such  child,  or  to 
some  other  person  in  the  event  of  his  being  bom  or  not.  In  general 
it  has  been  for  the  sake  of  the  child  himself.  But  the  purpose,  for 
which  this  testator  comprehends  issue  in  the  womb  at  his  death,  is 
quite  of  another  kind ;  namely,  to  exclude  the  posthumous  child 

VOL.  IV.  16* 
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from,  enjoyment,  and  also  to  prolong  the  exclusion  of  every  other 
person,  in  order  to  prolong  the  term  of  accumulation.  This  is  an 
abuse  of  the  extension  of  the  contingency  of  executory  devise  as  to 
the  time  for  the  birth  of  a  posthumous  child ;  which  was  not  con- 
ceded for  such  a  purpose :  but  in  this  instance  as  well  as  in  the  whole 
system  of  executory  devise  the  indulgence  was  granted  in  the 
way  of  general  accommodation  for  purposes  of  general  conve- 
nience. 

*  As  to  the  extent  of  the  testator's  purpose  in  introduc-  [*  272] 
ing  posthumous  children,  the  extension  allowed  to  the  case 
of  a  posthumous  child  proceeds  upon  the  supposition  of  only  adding 
nine  or  ten  months  after  a  life  in  being,  as  a  last  or  farther  link  to 
the  chain  ;  that  is,  the  time  allowed  by  law  for  a  woman's  going  with 
child  after  her  husband's  decease.  To  that  effect  is  Lord  Kenyon's 
language  in  Long  v.  Blackall.  But  this  testator  not  content  with 
the  fraction  of  a  year  for  the  birth  of  a  posthumous  child  first  takes 
that  fraction,  and  then  adds  the  life  of  the  posthumous  child  as  a 
new  life  for  prolongation  of  his  trust  of  accumulation,  and  conse- 
quently of  his  executory  devises.  Besides,  unless  the  restrictive 
words  are  to  be  considered  as  guarding  all  such  of  the  seven  classes 
of  lives  as  require  their  protection,  the  trusts  must  fall  to  the  ground. 
Here  therefore  we  have  a  right  to  argue  upon  the  will,  as  intended 
to  comprehend  the  posthumous  children  of  all  the  various  persons 
described  in  the  third  and  the  four  following  classes  of  lives ;  which 
tends  wonderfully  to  multiply  the  lives  through  the  medium  of  post- 
humous issue  ;  and  the  time  would  be  extended  into  ^n  allowance 
of  the  lives  of  six  existing  persons  and  of  an  indefinite  number  of 
persons  not  existing,  but  who  might  possibly  have  been  bom  and 
have  had  issue  in  the  womb  at  the  death  of  the  testator. 

The  Fourth  Charge  of  Excess  is  closely  connected  with  the  third. 
The  testator  begins  with  taking  the  nine  or  ten  months,  with  refer- 
ence to  the  lives,  not  of  one  or  two,  but  of  six  existing  persons,  and 
an  indefinite  number  of  additional  persons,  who  might  possibly  have 
been  txM'n  and  have  had  issue  between  the  date  of  the  will  and  the 
death  of  the  testator ;  and  that,  with  a  view  to  gain  a  new  succes- 
sion of  lives  for  protracting  the  trust  of  accumulation.  He  does 
not  indeed  expressly  claim  the  benefit  of  the  nine  or  ten  months  for 
the  birth  of  posthumous  issue  after  the  determination  of  the  last 
life :  but  it  is  the  same  as  if  he  had.  No  language  from  him  was 
necessary  to  let  in  posthumous  issue,  being  male  descendants  of  his 
three  sons,  at  the  expiration  of  his  trust  of  accumulation.  The  rule 
in  favor  of  posthumous  children  operates  of  course  to  let  in  children 
en  ventre  ta  mere^  if  there  is  no  other  child  to  take.  Lord  Thurlow 
in  Clarke  v.  Blake^  2  Bro.  C.  C.  320,  so  considered  it ;  though 
there  were  other  children ;  and  the  question  was  only,  whether  the 
posthumous  child  should  take  with  them  ;  and  though  the 
bequest  was  *  to  children  living  at  tlie  death  of  their  father.  [*  273] 
Lord  Kenyon's  opinion  in  Cooper  v.  Forbes^  2  Bro.  C.  C. 
63,  is  not  to  the  contrary ;  for  the  words  were  special.     Besides 
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that,  it  seems  now  to  be  settled  by  Doe  v.  Clarky  2  H.  Black.  399, 
that  a  child  en  ventre  sa  merey  when  born,  shall  be  permitted  to  share 
with  children  living,  when  the  devise  takes  effect.  ^I). 

In  Ooodman  v.  Ooodright  (2),  which  is  much  aiscussed  in  Doe 
V.  Fonner^au,  Doug.  470,  and  in  Fearne's  Executory  Devises,  ac- 
cording to  a  manuscript  note  of  Mr.  Francis  Fihner,  Sir  Fletcher 
Norton  arguing  against  the  will  observed,  that  it  was  going  farther 
than  Stephens  v.  Stephens ;  and  that  in  that  case  executory  devise 
was  extended  to  the  utmost.  Lord  Mansfield  said,  that  point  was 
well  settled ;  that  a  life  in  being  and  twenty-one  years  afterwards 
is  the  utmost  extent  for  an  executory  devise,  and  is  no  more  than 
the  Common  Law  allows  in  legal  limitations ;  which  restrain  the 
heir  from  aliening  till  twenty-one. 

This  is  strong  against  extending  the  nine  or  ten  months  to  eighteen 
or  twenty. 

Supposing  this  to  be  the  naked  case  of  an  executory  devise  be- 
ginning with  a  posthumous  child  and  ending  with  one  also,  I  con- 
ceive the  point  to  be  fairly  open  to  argument  notwithstanding  Long 
v.  BlackaU,  I  shall  be  told,  the  certificate  in  that  case  sanctions 
this  will  in  taking  the  whole  life  of  the  posthumous  child  and  in 
taking  the  time  of  gestation  twice ;  and  I  agree,  that  in  respect  of 
its  having  been  sent  by  your  Lordship  to  the  Court  of  King's  Bench 
for  the  purpose  of  having  this  sort  of  point  determined,  and  in  re- 
spect of  the  decree,  that  appears  (antey  Vol.  IIL  495)  to  have  been 
made  in  consequence  of  the  opinion  certified  by  that  Court,  it  does 
seem  an  adjudication  in  favor  of  it:  but  that  case  is  open  to  a  vari- 
ety of  most  serious  objections ;  and  I  feel  it  my  duty  to  controvert 
both  the  decision  itself  and  the  application  of  it  to  this  will.  With 
regard  to  the  decision  itself,  I  am  not  convinced,  that  the  point  as 
to  the  legality  of  taking  the  allowance  of  time  for  the  birth  of  a 
posthumous  chUd  twice,  at  the  begixming  and  end  of  the  executory 
devise,  received  a  full  and  complete  decision  in  the  Court  of  King's 
Bench ;  or  if  it  did,  that  the  decision  agrees  with  the 
[*  274]  *  real  meaning  of  the  rule  Of  executory  devise.  Certainly 
the  case  was  sent  to  the  Court  of  King's  Bench  with  a 
view  to  try  that  point  (the  case  being  such  as  fully  to  require  the 
consideration  of  it),  and  from  the  objection,  your  Lordship  saw  to 
the  remoteness  of  the  ultimate  limitation,  in  respect  of  the  inter- 
vening life  of  the  posthumous  son.  The  result  was  a  certificate  in 
favor  of  the  executory  devise ;  in  consequence  of  which  your  Lord- 
ship found  it  necessary  to  decide  the  second  question.  If  the  point 
was  determined,  the  effect  is  to  increase  the  allowance  of  nine  or 
ten  months  beyond  a  life  in  being  to  eighteen  or  twenty  months ; 
and  to  try  that  very  point  was  the  real  object  in  sending  the  case  to 
the  Court  of  King's  Bench :  but  it  seems  as  if  the  effect  of  begin- 
ning an  executory  devise  with  the  life  of  a  person  in  the  womb  had 

(1)  See  the  Decree  upon  the  Equity  reserved,  anU,  vol.  ii.  673. 
(2)2BuiT.87a 
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Eiped  attention,  which  is  not  only  doubling  the  allowance  of  nine 
or  ten  months  for  the  birth  of  a  posthumous  child  by  expressly  taking 
that  time  at  the  beginning  of  the  contingency,  which  is  by  construc- 
tion allowed  at  the  close  of  it,  but  is  liable  to  the  objection  of  ad- 
ding the  life  of  the  child  in  the  womb  to  the  life  of  the  existing 
person.  So  teLr  was  Lord  Kenyon  in  giving  his  opinion  from  con- 
sidering himself  as  giving  the  allowance  of  nine  or  ten  months  for 
a  posthumous  child  twice,  that  he  concludes  with  stating  it  to  be  the 
established  rule  to  limit  executory  devise  to  a  life  or  Uves  in  being 
and  twenty-one  years  and  a  fraction  of  another  year,  allowing  for 
the  time  of  gestation. 

With  regard  to  the  effect  of  that  case,  if  it  is  to  be  considered  9s 
an  adjudication  reaching  the  whole  length  of  the  point,  upon  which 
your  Lordship  meant  to  be  advised  by  a  Court  of  Law,  if  it  is  to  be 
considered  as  any  thing  more  than  a  decision  affirming  the  allow- 
ance of  the  legal  time  for^birth  of  a  posthumous  child  beyond  a  life 
or  lives  in  being,  there  are  great  objections  to  it.  It  was  argued 
only  on  one  side :  the  Court,  after  hearing  the  argument  in  favor  of 
the  executory  devise  having  so  declared  in  favor  of  it,  without  hear- 
ing what  could  be  said  on  the  other  side,  as  to  induce  the  Counsel 
against  the  executory  devise  to  decline  the  argument,  under  the 
impression,  that  he  should  not  be  able  to  change  that  opinion. 

The  first  objection  to  the  case,  supposing  it  to  decide  the  point, 
is,  that  it  adds  nine  or  ten  months  to  the  boundary  of  executory 
devise: 

*  Secondly,  in  this  respect  the  decision  exceeds  the  very     [*  275] 
line,  it  professes  to  adhere  to;  Lord  Kenyon  expressly 
stating  the  rule  with  an  allowance  of  only  of  a  fraction  of  a  year  be- 
yond lives  in  being  and  twenty-one  years  : 

Thirdly,  the  decision  has  the  effect  of  taking  the  life  of  a  person 
en  ventre  ta  mere  for  a  life  in  being. 

This  leads  to  a  vast  extension  of  the  limits  of  executory  devise. 
If  lives  in  being  may  be  taken  for  the  contingency  of  executory  de- 
vise, if  lives  of  children  in  the  womb  are  to  be  considered  as  lives 
in  being,  are  to  be  taken  for  the  same  purpose,  and  if  twenty-one 
years  are  to  be  allowed  beyond  both,  the  boundary  becomes  in  effect 
extended  to  a  generation  beyond  lives  in  being.  Such  an  interpre- 
tation is  not  conformable  either  to  the  authorities,  by  which  the  rule 
was  fixed,  or  to  the  reason  of  the  rule.  In  Humberstan  v.  Humbcr- 
stony  1  P.  Wms.  332,  not  a  hint  was  thrown  out  of  an  exception  of 
children  in  the  womb.  The  authorities  in  general  mention  lives  in 
being,  and  twenty-one  years  with  a  fraction  of  a  year  as  the  neplus 
vlira  of  executory  devise.  Upon  the  reason  of  the  rule,  the  boun- 
dary is  constituted  by  analogy  to  the  entail  of  inheritance.  For  that 
purpose  the  endeavor  has  been  to  make  the  two  modes  of  entail 
correspond  in  this  respect,  so  far  as  the  difference  between  an  entail, 
that  may  be  barred  by  common  recovery,  and  an  entail,  that  cannot 
be  so  barred,  will  allow.  But  if  lives  of  children  in  the  womb  may 
be  introduced  between  Uves  in  being  and  the  twenty-one  years 
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afterwards  to  enlai^  the  boundary  of  executory  devise,  if  the  fiction 
of  the  Roman  Law,  considering  children  in  the  womb  as  living  per- 
sons, a  fiction  invented,  and  adopted  by  our  Law,  for  the  benefit  ot 
such  children,  and  to  enable  them  to  take  legacies  and  devises,  is  to 
be  applied  to  accomplish  such  enlaigement,  and  thus  to  be  converted 
against  both  them  and  others  into  an  instrument  of  extending  exec^ 
utory  devise  by  adding  a  new  link  to  the  chain,  the  boasted  analogy 
between  strict  legal  entail  by  estates  for  life  with  remainders  over 
and  the  irregular  but  permitted  entail  by  executory  devise  will  be 
destroyed ;  and  entail  by  executory  devise  will  continue  property 
unalienable  for  a  longer  time  than  can  be  efiected  by  entail  through 
the  medium  of  remainders.  In  the  latter  way  the  ultimate  point,  to 
which  the  power  of  barring  by  conunon  recovery  can  be  postponed, 
is  twenty-one  years  after  the  death  of  the  tenant  for  life, 
[*  276]  *  including  the  fraction  of  a  year  for  the  birth  of  his  post- 
humous issue  :  in  the  former,  ii^the  executory 'devise  is  so 
constituted  as  to  keep  the  executory  devisee  uncertain  till  the 
moment  he  is  to  take,  as  in  fact  is  done  by  this  will,  the  entail  will 
continue  incapable  of  being  barred  during  lives  in  being  and  twenty- 
one  years  and  the  fraction  of  a  year,  and  also  during  the  whole  life 
of  the  posthumous  child  besides. 

Fourthly,  so  letting  in  the  lives  of  children  in  the  womb  in  addi- 
tion to  the  lives  of  persons  in  being  and  the  twenty-one  years  after- 
wards, and  so  protracting  the  contingency  of  executory  devise 
beyond  the  latest  time  endured  for  postponing  the  power  of  barring 
by  common  recovery,  are  inconsistent  with  the  rule,  Lord  Kenyon 
himself  lays  down  in  Long  v.  Blackall ;  that  the  rules  respecting 
executory  devises  have  conformed  to  the  rules  laid  down  in  the  con- 
struction of  legal  limitations  ;  and  the  Courts  have  said,  that  estates 
shall  not  be  unalienable  by  executory  devise  for  a  longer  time  than 
is  allowed  by  the  limitations  of  a  Common  Law  Conveyance.  But 
this  construction  will  make  property  unalienable  by  executory  devise 
longer  than  can  be  done  by  the  regular  form  of  entail  to  the  full 
extent  of  the  difference  between  the  posthumous  child's  attaining 
the  age  of  twenty-one  and  the  whole  of  his  life.  In  this  view  Long 
V.  BlackaU,  if  it  is  to  be  deemed  as  sanctioning  the  allowance  of 
time  for  a  posthumous  child  twice,  is  not  merely  an  extension  of  the 
limits  of  executory  devise,  but  is  one  of  a  most  dangerous  kind ; 
not  only  adding  a  new  fraction  of  a  year,  but  by  necessary  conse- 
quence adding  the  whole  life  of  the  posthumous  child,  and  so  funda- 
mentally subverting  the  analogy  to  entail  in  the  common  form  of 
legal  settlement,  and  granting  much  more  of  certain  duration  to  the 
irregular  and  barely  permitted  mode  of  entail  than  to  the  regular 
and  strictly  legal  mode. 

But  though  that  case  should  be  deemed  the  most  conclusive  pre- 
cedent for  allowing  time  for  the  birth  of  a  posthumous  child  twice,  it 
will  not  reach  this  will ;  for  there  it  was  to  give  effect  to  an  execu- 
tory devise  including  a  series  of  provisions  for  children  and  their  is- 
sue ;  a  purpose  laudable  and  meritorious ;   on  which  account  the 
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Judges  might  feel  it  their  duty  to  do  all  in  their  power  to  save  the 
yrill :  but  it  is  the  duty  of  a  Court  of  Justice  to  do  all  in  their  power 
to  disappoint  the  provisions  of  a  will  so  unmeritorious  and  even  un- 
natural as  this. 

*  The  Fifth  Charge  of  Excess  is  for  taking  a  number  of     [*  277] 
lives  merely  to  protract  the  trust  of  accumulation  and  the 
vesting  of  the  executory  devises.     Looking  only  to  the  letter  and 
surface  of  the  boundary,  it  is  natural  to  suppose  from  the  manner  of 
expressing  the  rule  a  license  of  choosing  lives  in  being  without  re- 
gard either  to  the  number  of  lives  or  to  their  connection  with  the 
executory  devise  beyond  serving  to  extend  the  contingency  ;  but  in 
a  Court  of  Justice  the  reason  oAhe  rule  must  be  scrutinized,  and  it 
is  a  duty  to  be  vigilant  in  guarding  against  abuse,  and  for  that  pur- 
pose to  be  even  austere  in  resisting  all  attempts  to  defeat  the  spirit 
of  the  rule  under  the  shelter  of  its  letter,  to^discountenance  in  the 
strongest  manner  all  tampering  with  the  rule,  and  sternly  to  reject 
all  contrivances,  however  colorable,  to  elude  its  real  boundary.    The 
spirit  of  the  rule,  which  the  Courts  have  gradually  established  as  the 
boundary  of  executory  devise,  is  the  qualifiation  of  their  indulgence, 
to  prevent  this  irregular  mode  of  entail  from  exceeding  the  limits  of 
the  regular  and  strictly  legal  mode.     It  is  not  consistent  with  the  ' 
reason  of  this  indulgence^  or  the  spirit  of  such  a  boundary,  to  per- 
mit lives  in  being  to  be  taken  indefinitely  for  the  purpose  of  pro- 
tracting executory  devise  to  the  utmost  possible  extent,  the  duration 
of  an  indefinite  number  of  lives  can  accomplish,  or  even  to  sanction 
taking  any  great  number  of  lives  only  connected  with  the  executory 
devise  as  they  are  used  to  extend  it  beyond  the  duration  of  a  regu- 
lar entail.     Even  the  letter  of  the  rule,  as  it  is  usually  expressed, 
rather  imports,  that  the  contingency  must  not  exceed  lives  in  being, 
than  that  any  number  of  lives  may  be  taken ;  and  it  is  not  necessa- 
ry upon  the  letter  of  the  rule  in  common  parlance  to  suppose  any 
number  of  lives  in  being  without  qualification.     But,  whatever  may 
be  the  result  of  a  dry  interpretation  of  the  letter  of  the  rule,  neither 
its  spirit,  nor  the  efiect  intended  by  the  Judges  in  adopting,  or  rather 
constituting  it,  nor  the  practice  upon  it,  accord  with  an  indefinite  and 
unqualified  number  of  lives.     The  spirit  is  not  to  permit  executory 
devise  to  extend  beyond  the  legal  regular  mode  of  entail :  but  if  lives 
in  being  of  any  persons  and  in  any  number  may  be  taken  for  the  basis 
of  executory  devise,  it  may  be  upon  the  contingency  of  the  death  of  the 
survivor  of  all  the  existing  branches  of  our  Royal  Family,  of  all  the 
existing  Peers  of  Great  Britain  and  Ireland,  all  the  existing  Members 
of  the  two  Houses  of  Parliament  in  both  Islands,  all  the 
persons,  whose  lives  are  ♦comprised  in  the  several  exist-     [*278] 
ing  Tontines,  and,  if  posthumous  persons  are  to  be  consid- 
ered as  persons  in  being,  all  children  in  the  womb  of  all  these  class- 
es of  persons. 

This  is  not  the  utmost  latitude.  If  the  number  of  lives  is  to  be 
quite  indefinite,  the  contingency  may  be  extended  so  long  as  any 
person  can  be  found  in  Europe,  or  rather  in  any  part  of  the  known 
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world,  who  was  either  living  or  in  the  womb  at  the  death  of  the 
particular  testator.  It  would  become  quite  easy  to  constitute  such 
an  entail  as  could  not  fail  of  continuing  incapable  of  being  barred 
above  a  century,  or  rather  near  a  century  and  a  half ;  for  there  is 
not  a  weekly  Bill  of  Mortality  for  London  and  its  vicinity,  that  does 
not  contain  the  death  of  a  person  above  the  age  of  100.  Then  ad- 
ding the  twenty-one  years  and  the  double  allowance  of  nine  or  ten 
months  for  posthumous  children,  with  the  chance  of  a  mimNrity, 
when  the  executory  devise  conunences,  there  will  be  a  certainty  of ' 
121  years  and  the  chance  of  twenty-one  years  more.  In  the  ordi- 
nary and  legal  mode  of  settlement  there  is  not  a  probability  of  keep- 
ing an  estate  unaUenable  for  above  half  a  century ;  and  the  chance 
is  much  against  its  reaching  that  time. 

As  to  the  effect  intended  by  the  Judges  in  allowing  lives  in  being 
as  the  basis  of  executory  devise,  and  the  practice  under  that  allow- 
ance, the  idea  of  calling  in  an  indefinite  number  of  Uves  to  spin  out 
executory  devise  never  occurred  to  the  minds  of  those,  who  gradual- 
ly extended  executory  devise  to  the  boundary  of  entail  under  l^;al 
settlement  For  some  time. they  hesitated  as  to  exceeding  one  life ; 
but  this  hesitation  was  overcome  by  the  good  sense  of  Hale,  Bridg- 
man.  Lord  Nottingham,  and  other  distinguished  Judges ;  who  saw, 
that  to  constitute  the  boundary  with  a  just  analogy  to  legal  settle- 
me;it  it  was  necessary  to  allow  to  the  irregular  entail  the  same  pro- 
portion of  lives,  as  was  of  course  allowed  under  the  regular  species ;  ^ 
that  is,  the  lives  of  as  many  persons  in  being  as  were  the  real  objects 
of  the  provision  under  the  particular  will  or  settlement  To  this  use 
of  lives  in  being  for  the  contingency  of  executory  devise  is  to  be 
applied  the  language  of  Lord  Hale,  and  after  him  of  Judge  Twisden 
and  others,  when  they  observed  upon  the  allowance  of  several  lives, 
that  all  the  candles  were  lighted  at  once ;  and  therefore  it  was  only 

the  duration  of  one  life.  Accordingly  in  Scatiergood  v. 
[  *279]     ♦  Edge  the  Court  spoke  of  twenty-five  or  thirty  years  as 

the  probable  result  of  taking  Uves  in  being.  This  way  of 
considering  it  is  no  ill  calculation,  as  applied  to  estates  for  life  in  the 
common  course  of  iamily  settlements,  but  is  ridiculous,  when  applied 
to  an  indefinite  number  of  lives  unconnected  with  the  property  de- 
vised or  settled,  except  by  being  called  in  aid  to  defraud  the  real 
spirit  of  the  rule  of  executory  devise,  and  to  abuse  its  indulgence. 
Had  such  an  attempt  been  expected  by  the  Judges,  to  whom  we  owe 
both  the  permission  and  boundary  of  executory  devise,  it  is  probable 
that,  while  they  were  making  out  the  indulgence  to  suit  the  general 
convenience,  they  would  have  been  more  explicit  in  guarding  against 
a  misconception  of  the  sense,  in  which  they  extended  executory  de- 
vise from  one  hfe  to  several.  But  the  practice  under  the  rule  as  to 
lives  in  being  proves,  the  Courts  were  well  understood.  The  step 
from  one  life  to  two  or  more  was  taken  by  Lord  Hale  just  after  the 
Restoration,  or,  according  to  Lord  Nottingham's  Manuscript  Reports 
and  Prolegomena,  a  few  years  before  ;  and  it  appears  by  Lord  Bridg- 
man's  Manuscript  Reports,  that  Lord  Hale  was  soon  followed  by  the 
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other  Judges :  but,  though  almost  a  century  and  a  half  have  since 
passed,  I  doubt,  whether  a  single  instance  has  occurred  of  an  at- 
tempt to  act  upon  the  rule,  as  giving  a  right  to  take  an  indefinite 
number  of  lives  to  protract  executory  devise,  or  even  till  this  case  a 
single  instance  of  an  approach  to  experiment  in  that  way.  Neither 
Mr.  Hopkins  nor  Mr.  Bradley  attempted  this  species  of  fraud^upon 
the  rule.  It  is  not  to  be  endured  for  the  most  meritorious  executory 
devise,  much  less  for  this.  That  this  will  amounts  to  tampering  with 
the  rule  as  to  lives  in  being  is  grossly  apparent. 

The  Sixth  Charge  of  Excess  of  the  limits  of  executory  devise 
arises  upon  the  provision  still  fiirther  protracting  the  accumulation, 
until  purchases  of  land  shall  be  actually  effected.  The  effect  of  this, 
unless  a  construction  is  adopted  to  make  it  determinable  with  the 
last  life,  will  be  to  give  a  chance  of  a  farther,  uncertain,  postpone- 
ment of  enjoyment  under  these  executory  devises.  In  point  of  ac- 
tual enjoyment  the  whole  residuary  devise  is  affected  by  this  farther 
attempt  at  protraction,  substituted  in  the  place  of  the  general  provi- 
sion, that  until  the  purchase  the  interest  shall  go  to  the  same  person, 
to  whom  the  rents  and  profits  of  the  land,  when  purchased,  would 
belong  (I). 

In  addition  to  this  the  testator  attempts  a  still  farther  protraction 
as  well  of  the  vesting  as  of  the  actual  enjoyment  by  mak- 
ing it  *  uncertain,  who  will  be  the  male  lineal  descendants  [  *280] 
to  take  beneficially,  till  the  moment  of  actual  partition.  It 
depends  upon  the  construction  of  the  word  <<  then "  in  the  clause 
directing  the  partition.  The  expression  <'then  living"  means 
living  at  the  time  of  that  conveyance.  It  is  clearly  so  according  to 
the  literal  construction  by  reference  to  the  last  antecedent.  The 
general  purpose  of  this  testator  also  favors  that  construction. 

Second  General  Head.  The  consequence  of  over-ruling  the  ob- 
jections to  the  l^ality  of  these  trusts  must  be,  that  executory  devise 
may  be  applied  to  prevent  all  alienation  of  property  for  120  or  even 
140  years ;  and  by  combining  with  it  accumulation  it  may  be  possi- 
ble to  prohibit  all  beneficial  enjoyment  during  the  same  period. 
Such  a  combination  of  trust  of  accumulation  with  executory  devise 
could  not  be  endured  without  the  most  glaring  and  dangerous  mis- 
chief to  the  community  by  locking  up  an  immense  property  and  the 
income  of  it  for  many  years  to  the  great  injury  of  the  commerce, 
the  revenue,  and  the  wealth,  of  the  country ;  by  monopolizing  and 
reducing  into  a  state  of  mortmain  the  landed  estates  of  the  kingdom 
to  a  great  extent,  and  by  giving  at  the  end  of  that  period  possibly 
to  one  individual  a  property  producing  a  revenue  equal  to  the  Civil 
List  upon  a  moderate  calculation.  This  may  be  imitated  in  other 
instances  and  carried  to  a  much  greater  extent,  upon  the  principles, 
which  must  be  established  by  a  judgment  in  favor  of  these  trusts. 
But  by  a  combination  of  accumulation  with  executory  device,  even 
confining  thie  latter  to  its  proper  limits,  the  incidental  public  mis- 

(1)  See  the  note,  anUj  267. 
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chief  would  be  very  great  by  affording  very  probable  means  of  pro- 
tracting accumulation  for  half  a  century.  The  powers  conferred  by 
the  law  or  indulged  by  the  judicature  of  the  country,  namely  the 
general  and  strictly  legal  testamentary  power,  the  particular  and  in- 
dulged power  of  executory  devise,  and  the  permitted  power  of  crea- 
ting trusts,  all  exist  under  limitations  wholly  inconsistent  with  shel- 
tering trust  of  accumulation  under  executory  devise.  The  general 
testamentary  power  was  given  in  order  to  regulate  the  use  and  en- 
joyment of  property.  Executory  devise  was  indulged  against  the 
genius  of  our  Law,  and  almost  against  its  precepts,  for  general  ac- 
commodation.    Trust  also,  a  stranger  to  our  Law,  was  adopted  by 

ourOourts  of  Equity  for  the  sake  of  general  convenience 
[*  281]     under  an  implied  "^  reservation  of  a  discretion  not  to  allow 

it  for  any  unmeritorious  purpose  against  public  good. 
The  Courts  both  of  Law  and  Equity,  upon  the  principle  of  public 
good  and  public  convenience,  reject  customs,  conditions,  covenants, 
and  agreements.  Trust  of  posthumous  accumulation  in  any  extent 
I  take  to  be  rather  a  novel  practice.  I  doubt,  whether  it  can  be 
traced  much  higher  than  the  commencement  of  Lord  Hardwicke's 
administration  of  Equity.  I  take  it  to  have  been  unknown  long 
after  Lord  Nottingham's  time ;  and,  had  the  attempt  been  early 
made  to  combine  it  with  executory  devise,  probably  it  would  have 
checked  the  establishment  of  executory  devise  itself.  In  strictness 
such  posthumous  trusts  for  a^randizing  families  prospectively  by 
suspending  all  beneficial  enjoyment  ought  not  to  have  been  in  any 
degree  countenanced  by  Courts  of  Equity ;  without  whose  aid  post- 
humous accumulation  would  be  wholly  impracticable.  However  the 
practice  of  posthumous  accumulation  has,  I  confess,  by  some  means 
insinuated  itself.  During  infancy  and  insanity  such  a  trust  is  scarce 
more  than  a  restraint  upon  expenditure  almost  necessarily  incident 
to  that  situation.  On  that  account  perhaps  a  trust  for  the  same 
purpose  escaped  observation.  This  might  lead  to  attempts  at  the 
same  thing  for  a  short  time  afterwards,  and  in  a  way  independent 
both  of  minority  and  mental  incapacity.  Thus  insensibly  trust  of 
accumulation  obtained  some  sort  of  footing.  At  length,  I  believe, 
even  respectable  lawyers  have  been  led  to  suppose  it  allowable  to 
annex  trust  of  accumulation  to  executory  devise,  as  if  they  were  of 
the  same  nature ;  and  this  notion  may  have  been  encouraged  by 
some  few  cases,  in  which  the  executory  devisee  has  prevailed  in  ob- 
taining the  intermediate  profits  between  the  death  of  the  testator 
and  the  vesting  of  the  executory  devise.  But  the  point  of  allo'wing 
the  same  latitude  to  trust  of  accumulation  as  to  executory  devise,  as 
far  as  I  know  at  present,  has  never  been  regularly  debated.  In  the 
case  upon  Mr.  Bradley's  will  there  was  an  opening  for  arguing  the 
point  on  behalf  of  his  next  of  kin :  but  it  became  unnecessary  for 
them  to  contend  it ;  Lord  Thurlow  instantly  questioning  the  whole 
trust,  and,  after  hearing  the  Attorney  General  in  support  of  it,  de- 
creeing for  the  next  of  kin  without  calling  for  any  argument  in  their 
favor.     Had  the  decision  been  against  them,  it  might  have  led  to 
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the  discugsion  of  the  point,  whether  trast  of  accumulation  may  be 
co-extensive  with  executory  devise;  for  the  will  seems 
*  framed  with  a  view  to  experiment  in  that  way  by  direct-  [*  282] 
ing  a  trust  of  accumulation  for  a  moiety  of  the  yearly  in- 
come of  a  capital  of  about  30,00QZ.  for  thirty  years,  and  then  a  trust 
of  accumulation  for  a  smaller  portion  of  the  same  yearly  income  for 
sixty  years  more.  By  thus  qualifying  and  dividing  his  trust  of  accu- 
mulation, and  making  it  subservient  to  a  trust  to  buy  such  books  as 
might  have  a  tendency  to  promote  the  interest  of  virtue  and  religion, 
and  the  happiness  of  mankind,  and  to  distribute  such  books  in  Great 
Britain  and  the  British  dominions,  and  farther  by  calling  on  the 
Court  of  Chancery  to  assist  in  carrying  this  charity,  as  Mr.  Bradley 
calls  it,  into  execution,  he  probaUy  thought,  he  should  succeed,  or 
at  least  that  he  should  carry  his  point  to  the  extent  of  his  first  stage 
of  accumulation  of  thirty  years,  under  the  color  of  religion  and  mo- 
rality :  but  Lord  Thurlow  required  to  know,  what  could  be  urged 
in  favor  of  so  strange  and  vague  a  trust,  and,  immediately  after  the 
Attorney  General  had  been  heard  in  support  of  it,  annulled  the  trust, 
and  gave  the  property  to  the  next  of  kin. 

The  truth,  I  believe,  is,  it  remains  to  adjust  the  boundary  of  trust 
of  accumulation.  The  boundary  ought  not  to  be  so  extensive  as 
that  of  executory  devise.  Lives  in  being  and  twenty-one  years  may 
be  a  reasonable  and  proper  allowance  for  entail,  and  yet  be  intoler- 
able as  a  period  for  the  prohibition  of  all  use  and  enjoyment  of 
property.  At  least  such  a  decision  ought  not  to  be  made  in  such  a 
case  as  this. 

HUrd  General  Head.  The  objections  under  this  head  arise  from 
the  particular  language,  in  which  the  beneficial  devises  to  take  place 
under  the  partition  directed  are  described.  The  testator  might 
mean  the  eldest  male  lineal  descendant  in  point  of  age  without  in 
any  degree  regarding  heirship.  That  seems  to  be  the  most  literal 
interpretation :  but  it  is  not  very  probable.  He  might  mean  such 
descendant  as  should  be  heir  male  of  the  body  of  each  son,  be- 
ing both  heir  general  and  heir  male.  He  might  also  mean 
the  heir  male,  as  usually  opposed  to  the  heir  general.  Will  the 
Court  undertake  to  guess  what  the  testator  intended  ?  Will  they 
not  rather  say,  the  will  is  too  uncertain  to  be  interpreted ;  and 
that  it  is  fit,  the  disposition,  the  law  makes  for  the  family,  shall 
prevail  ?  But  this  uncertainty  as  to  the  person  to  take  is 
not  the  only  one.  There  is  another  uncertainty  as  to  *  the  [*  283] 
time,  when  the  description  shall  attach.  He  might  mean 
the  eldest  male  lineal  descendant  at  the  very  moment  the  trust  of 
accumulation  should  cease :  but  he  might  mean  one  of  four  periods 
more  distant ;  namely,  when  all  the  accumulating  fund  shall  be  in- 
vested in  land,  or  when  the  lands  shall  be  valued,  or  when  they 
shall  be  allotted  for  partition,  or  when  the  conveyance  shall  be  exe- 
cuted. The  same  ambiguity  is  found  in  the  limitations  in  remainder. 
All  this  obscurity  arises  from  the  testator's  anxiety  to  continue  the 
secret,  who  is  to  take. 
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It  is  certainly  the  duty  of  a  Court  of  Justice  to  g^ve  effect  to  last 
wills ;  and  it  is  difficult  to  annul  them  for  uncertainty :  but  they  are 
sometimes  rejected  on  that  ground  ;  and  deeds  and  agreements  have 
been  set  aside  for  the  same  reason.  In  8  Vin.  tit.  Devise  D.  there 
is  a  large  collection  of  cases  upon  wills  of  this  description ;  in  many 
of  them  devises  and  legacies  are  OMidemned  for  uncertainty. 
Equity  Cases  Abridged  fumisb  some  precedents  of  the  same  nature. 
The  same  subject  is  taken  up  with  some  additions  in  tit.  Legacy 
and  Devise,  in  the  new  edition  of  Bacon's  Abridgment ;  which  well 
deserves  to  be  entitled  an  improved  edition.  In  14  Vin.  tit.  Grant 
R.  there  are  instances  of  grants  void  for  uncertainty.  In  Bacon's 
Abridgment,  the  same  tit.  C.  and  F.  there  ismuch  explanation  upon 
that  subject.  If  lands  are  given  to  A.  for  life ;  remainder  to  B.  in 
tail ;  remainder  to  C.  in  forma  predicta ;  it  is  void  for  uncertainty ; 
Co.  Lit.  20  b.  In  Corbeft  Casty  1  Co.  84  b.  85  a.  Anderson, 
citing  a  case,  in  which  a  condition  Enlarging  a  lease  for  life  to  a  fee 
was  held  void  for  uncertainty,  accounts  for  it  by  observing,  that 
Judges  ought  to  know  the  intent  of  the  parties  by  certain  and  sen- 
sible words,  which  are  agreeable  and  consonant  to  the  rules  of  law ; 
and  then  he  puts  a  farther  case  of  grant,  which  was  adjudged  void 
for  uncertainty.  Lord  Vaughan  concludes  his  judgment  in  CratDky 
V.  Swindles  J  Vaugh.  176,  by  stating,  that  words  being  insensible 
ought  to  be  rejected.  In  Bromley  v.  JefferieSy  2  Vem.  415,  Lord 
Somers  refused  specific  performance  of  an  agreement,  partly  because 
it  was  uncertain.  In  Leslie  v.  The  Duke  of  Devonshirej  2  Bro. 
C.  C.  187,  Lord  Kenyon  held  a  bequest  of  mortgages,  which  were  so 
devised  as  to  refer  to  two  sets  of  limitations  of  two  other  estates, 
without  specifying,  which  was  meant,  too  uncertain  to  have  effect ; 
saying,  that  where  the  Court  cannot  see  its  way,  the  property  must 
be  considered  as  undisposed  of.  In  Thomas  v.  Thomas^ 
[*  284]  *  6  Term  Rep.  B.  R.  671,  a  devise  was  held  void  for  un- 
certainty  as  to  the  devisee.  In  Lord  fValpole  v.  Orford, 
(ante,  Vol.  III.  402)  your  Lordship  would  not  execute  an  agree- 
ment to  make  mutual  wills ;  and  one  reason  was,  that  the  agree- 
ment was  too  uncertain.  Mr.  Bradley's  will  was  thought  by  Lord 
Thurlow  too  vague  to  be  executed. 

The  books  furnish  no  instance  of  such  uncertainty  as  arises  upon 
this  will. 

The  consequence  of  refusing  to  save  the  beneficial  trusts  for  the 
male  descendants  of  the  testator's  sons  will  not  be  to  let  in  the  trust 
towards  paying  off  the  national  debt.  There  are  indeed  cases  both 
of  remainders  and  executory  devises  (1),  which  have  been  held  to 
operate  immediately,  where  tlic  preceding  estates  have  failed  of 
taking  effect :  but  there  is  not  any  room  for  applying  such  cases  to 
this  will :  for  the  ultimate  remainder  to  the  trustees  in  fee  is  not  im- 
mediately and  simply  upon  a  tru3t  to  sell  the  lands  for  the  use  of 

(1)  Fearae's  Cont  Rem.  360 ;  Exec.  Dev.  392,  &c.  4th  edit;  .^Mm  v.  fVardy  1 
Ves.  420 ;  particularly  423 ;  Hodgson  v.  .Ambrose,  Dougl.  323 ;  2  Term  Rep.  B. 
R.  251 ;  post,  718,  the  note  to  Brotmi  v.  Higgs. 
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the  sinking  fund,  but  that  trust  is  the  subject  of  a  subsequent,  dis- 
tinct clause,  expressly  directing  it  to  take  place  upon  failure  of  male 
lineal  descendants  of  the  testator's  three  sons,  as  aforesaid.  There- 
fore to  let  in  that  trust,  while  there  are  any  such  descendants,  would 
be  against  the  express  language  of  the  wiU.  It  is  in  effect  the  same 
as  if  it  was  simply  on  a  general  failure  of  issue  male  of  the  three 
sons;  and  on  that  ground  it  is  void  (a). 

(a)  The  following  belongiio  the  conclusion  of  Mr.  Hannave's  argument,  as 
preserved  by  him  in  2  Jurid.  Arg.  176-180.    See,  ante,  p.  247 : 

^Thus,  as  I  see  the  present  case  after  a  long  and  anxioiks  study,  it  involves, 
not  only  the  valuable  interests  of  the  family,  on  whose  behalf  I  have  argued,  but 
the  credit  of  the  law  of  England.  If  it  is  adjudged  against  the  will,  at  the  same 
time  the  Thellusson  familv  shall  be  relieved  m>m  the  ^ect  of  an  unnatural  testa- 
mentaiy  disposition,  the  law  of  England  and  the  courts  of  Westminster  Hall 
will  be  safe  from  all  imputation  of  improperly  enduring  executory  devise  and 
tmsti  of  the  same  nature.  The  victory  over  the  will  of  the  late  Mr.  Thellusson 
wiU  be  gained  for  Enfflish  jurisprudence,  even  in  a  mater  degree  than  for  the 
Thellusson  familv.  Notwithstanding  the  immense  deprivations  to  the  family  of 
the  late  Mr.  Thellusson  from  his  absorbing  and  selfish  trust  of  accumulation,  they 
are  so  far  happily  situate,  as  to  be  able  to  bear  the  injury,  under  which  in  that 
event  diey  must  submit  to  suffisr.  But  should  your  Lordshi]>,  in  your  chanwter 
of  first  Judge  of  English  Equity,  find  yourself  under  an  invincible  necessity  of 
enforcing  such  a  will,  I  am  at  a  loss  to  conceive,  how  English  Law  and  English 
Judicature  can  escape  at  least  the  liability  to  reproach,  for  being  ancillary  to 
posthumous  avarice,  at  the  risk  of  gradually  merging  all  the  property  of  the  king- 
dom in  meninuUetk^j  and  of  so  gredually  depriving  the  ptopU  qf  England  oful 
beneficial  enjoyment. 

*'  Therefore  against  a  decree  confirming  the  late  Mr.  Thellusson's  prescriptive 
will,  —  I  deprecate  to  your  Lordship;  not  merely,  on  behalf  of  the  interests  of 
the  Thellusson  family ;  but  on  the  behalf  also  of  the  character  of  the  law  of 
England,  which  I  fear  will  be  highly  degraded,  if  the  will  of  Mr.  Thellusson 
shall  be  suflfered  to  prevail : — and  I  deprecate  to  your  Lordship,  on  behalf  of  the 
chansLcters  of  those  venerable  Judges ;  by  whom  the  law  of  executory  devise,  and 
the  law  of  tmst  of  accumulation,  were  tinder  an  exercise  of  judicial  discretion 
founded  for  general  utility,  and  whose  ftme  is  therebv  become  responsible  for  the 
consequences:  —  and  I  also  deprecate  to  your  Lordship,  on  behalf  of  the  people 
of  England,  whose  most  essential  interests  may  be  deeply  wounded,  should  exec- 
utory devise  and  trust  of  accumulation  be  sufifered  to  degenerate  into  public  mis- 
chieiB. 

**  If  your  Lordship  shall  annul  the  monstrous  executory  devise  and  the  mon- 
strous trust  of  accumulation,  against  a  decree  for  which  I  thus  solemnly  deprecate, 
you  will  prove,  tiiat  a  great  mind  is  above  prejudices,  however  seducing,  and  how- 
ever generally  prevalent ;  and  you  will,  I  am  persuaded,  entitle  yourself  to  the 
thanks  of  the  people  of  England. 

'^  It  so  happens  also,  that  the  task  of  annulling  the  will  is  far  more  easy,  than 
that  of  confirming.  The  objections  against  the  will  of  Mr.  Thellusson  are 
numerous.  Any  one  of  them,  if  well  founded,  will  be  suflScient  to  overturn  the 
will.  But  if  the  will  is  to  be  sustained,  all  those  numerous  objections  wiU  be  to 
be  disposed  of;  and  this  I  conceive  will  at  least  be  a  work  of  immense  labor, 
even  to  your  Lordship's  mental  powers,  great  as  they  are.  In  this  view  of  the 
case^  then,  to  overturn  the  will  is  the  course,  not  only  most  honorable,  but  most 
easy. 

**  In  hearing  the  arguments  against  the  wUl,  very  much  of  the  valuable  time,  of 

four  Lordship  and  the  reverend  Judges  your  assistants,  hath  been  occupied ;  and 
feel,  almost  with  repentance,  that  I  have  been  more  particularly  the  cause  of  so 
long  an  intrusion.  But  i)ert)ap8  this  great  cause  may  now  take  a  short  turn  in  the 
hearing.  It  is  a  cause  in  many  respects  very  sin^lar.  One,  amongst  other  sin- 
grnlarities,  which  I  at  least  impute  to  it,  is,  that  it  is  a  cause  against  a  last  will  with 
every  boAf  interested  to  overturn  it,  with  nobwfy  really  interested  to  preserve  it 

VOL.  IV.  17 
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Mr.  Piggott  and  Mr.  Eingy  for  the  acting  Trustees ;  Mr.  Sutian^ 
for  William  Tbellusson  and  Frederick  Thellusson,  the  two  grand- 
sons of  the  testator  bom  after  bis  death ;  the  Attorney  Oeneral  [Sir 
John  Scott],  Solicitor  Oeneral  [Sir  John  Mitford],  and  Mr.  Camp- 
belly  for  the  Crown.  The  only  question  is,  whether  the  testator  has 
transgressed  any  of  the  «ules  of  Law  or  Equity  ?  All  attempts  to 
suspend  the  power  of  alienation  beyond  the  period  allowed  by  law 
h^ve  been  met  in  this  Court  with  the  objection,  that  it  tends  to  a 
perpetuity.  These  words,  though  vague,  have  received  a  construc- 
tion, that  has  established  the  criterion  with  almost  the  precision  of  a 
definition.  It  is  impossible  without  shaking  what  is  fixed,  unsettling 
what  is  settled,  and  overturning  what  is  established,  to  comply  with 

the  prayer  of  this  bill.  All  argument  as  to  the  quantwn 
[*  285]     of  the  property  or  the  nature  of  the  *  disposition  must  be 

laid  aside.  The  decision  must  be  the  same,  as  if  the 
property  was  100/.  It  is  not  the  province  of  this  Court  to  pass  any 
judgment  upon  the '  nature  of  the  disposition,  or  to  investigate  the 
motives.  It  results  from  the  power,  every  owner  of  property  has, 
to  make  a  will  in  the  eyes  of  all  but  himself  capricious.  Neither 
can  it  be  put  upon  the  accumulation,  nor  upon  the  simple  fact  of 
nine  lives ;  for  accumulation  for  nine  bad  lives  cannot  be  stated  to 
be  as  long  as  for  one  extremely  good  life.  The  proposition  therefore 
is,  that  600,0002.  cannot  be  directed  to  accumulate  for  so  many  of 
such  lives  as  are  described  in  this  will,  upon  calculations  of  their  pos- 
sible-duration. The  testator  has  not  gone  to  the  extent  of  the  rule, 
either  by  putting  in  as  many  lives  as  he  might  have  done,  or  in  oth- 
er respects.  He  might  have  extended  it  to  the  time,  when  the  des- 
cendant, he  has  pointed  out,  would  attain  the  age  of  twenty-one : 
but  the  ownership  of  the  estate  is  not  suspended  a  moment  longer 

from  destnictioiL  It  is  the  cause  of  a  will  excluding  eveiy  person  now  living ; 
and  every  person  who  shall  be  bom  for  many,  very  many,  years  to  come,  probably 
for  about  seventy  years,  possibly  for  even  more  than  a  century.  It  is  a  will  also 
against  public  mterest  This  may  lead  to  a  j^reat  abbreviation  of  the  cause  in 
its  subsequent  progress.  Perhaps,  in  this  view  of  it,  the  law  officers  of  the 
crown  may  not  think  it  a  duty  to  press  for  a  decree  in  favor  of  the  will.  Perhaps, 
even  the  counsel  of  the  trustees  may  not  feel  themselves  bound,  to  be  exceedingly 
anxious,  to  establish  a  will  against  public  good  for  the  sake  of  some  future  and 
distant  generation  of  the  name  of  Thellusson.  * 

**  Upon  the  whole,  I  submit  to  your  Lordship,  that  the  trusts  in  question,  in 
every  view  of  them,  ought  to  be  declared  invalid  and  inoperative :  and  conse- 
quently that,  as  to  the  grand  bulk  of  Mr.  Thellusson's  immense  fortune,  this  court 
ought  to  treat  the  case  as  an  intestacy,  and  accordingly  to  declare  a  resulting 
trust  for  the  widow  and  children  of  the  testator;  that  is,  as  to  the  general  red 
estate  for  the  eldest  son  and  heir ;  and  as  to  the  residuary  personal  estate  for  the 
widow  and  six  children  of  the  testator,  according  to  the  statute  of  distribution. 

**  Should  such  a  decree  be  the  result  of  these  causes,  your  Lordship  will  ribcue 
the  law  of  England,  or  rather  its  judicatures,  from  the  imputation  of  introducing 
such  an  extenoed  posthumous  accmnulation;  as  was  never  endured  by  the  law  or 
judicatures  of  any  other  country ;  and  as  cannot  be  endured  in  this,  without  pub- 
lic mischiefe  of  a  kind  the  most  threatening  and  alarming." 

*  It  in  here  proper  to  take  notice,  that  neither  the  counsel  for  the  trustpci  in  the  will,  nor  the  coun- 
sel for  the  crown,  acted,  as  if  they  considered  themselves  at  liberty  to  decline  roakini;  their  best  ex- 
ertions. They  argued  the  case  for  the  will,  very  much  at  length,  with  very  great  apd  able  esertioa, 
and  with  very  great  learning. 
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than  the  dumtion  of  these  nine  liTes ;  and  the  moment  they  have 
ceased  to  exist  there  will  be  a  tenant  in  tail  in  existence.  There  is 
a  special  designatio  persona,  who  shall  be  at  that  time  heir  male  of 
the  body  of  Uie  testator.  ^  In  the  construction  of  a  will  it  is  ridicu- 
lous to  talk  of  grammatical  rules,  if  the  Court  is  possessed  of  the 
real  intention.  All  the  argument  upon  the  description  of  the  per- 
son to  take,  may  be  laid  out  of  the  case.  There  are  strong  indica- 
tions who  are  meant :  but  it  is  enough  to  say,  that  if  all  these  per- 
sons die  in  ten  years,  or  to-morrow,  the  Crown  must  take,  if  the 
limitation  to  the  Crown  is  good.  It  may  happen,  that  there  shall 
not  exist  any  male  descendant  but  one  answering  ibe  description  of 
heir  of  the  body  of  each  of  these  three  persons.  There  is  no  ob- 
jection therefore ;  admitting,  that  it  may  be  possible,  that  in  some 
certain  contingencies  questions  might  arise  upon  which  it  would  be 
difficult  to  decide,  to  whom  the  fund  would  belong.  Suppose,  the 
testator  had  given  the  residue  of  his  real  and  personal  estate  to  such 
person  as  should  answer  the  description  of  heir  male  of  his  body  at 
the  death  of  all  his  descendants  living  at  his  decease :  the  whole  ef- 
fect of  this  will  with  r^ard  to  the  person,  to  whom  the  property  is 
limited,  and  the  time,  at  which  he  is  to  take  a  vested  interest,  would 
have  been  directed  in  that  short  way. 

Where  then  is  the  abuse  ?  Where  is  the  fraud  upon  the  law  ? 
Where  the  extension  of  the  right  to  make  an  executory  devise? 

First,  it  is  said,  the  testator  has  not  thought  proper  to 
*  g^ve  the  usufruct  to  some  person,  who  shall  be  in  being  [  *886  ] 
to  spend  it.  Where  is  it  to  be  found  as  a  term  of  quali- 
fication upon  the  right  of  creating  an  executory  devise,  that  the  rents 
and  profits  in  the  mean  time  shall  be  given  ?  From  the  right  to  ap- 
point an  owner  at  a  distant  period  the  power  to  give  that  person  also 
the  rents  and  profits,  that  shall  accrue  in  the  interval,  necessarily  re- 
sults as  an  incident.  There  is  no  trace  of  such  an  argument,  that 
the  validity  of  an  executory  devise  is  to  depend  upon  the  manner, 
in  which  the  rents  and  profits  to  accrue  in  the  mean  time  are  dis- 
posed of.  The  discussion  as  to  what  shall  become  of  the  rents  and 
profits  is  perfectly  fruniliar  to  the  Court.  The  question  is  a  question 
of  intention.  For  the  heir  it  is  said,  there  is  no  express  devise  of 
the  rents  and  profits :  therefore  the  heir  is  not  disinherited.  Accor- 
ding to  the  argument  now  urged  it  is  more  than  a  question  of  inten- 
tion :  it  is  a  question  of  the  validity  of  the  intention.  Upon  an 
executory  devise  of  personal  estate,  if  the  testator  is  perfectly  silent 
as  to  the  interest,  it  goes  with  it,  unless  it  is  comprised  in  the  residue, 
and  not  to  the  next  of  kin. 

It  is  surprising,  that  it  should  be  doubted,  whether  the  attention 
of  this  Court  has  been  much  given  to  accumulation.  There  are 
many  cases,  in  which  accumulation  has  been  directed  by  the  Court, 
because  the  testator  has  expressly  directed  it :  others,  in  which  it 
has  been  directed,  not  for  that  reason,  but  because  the  will  contains 
indications  of  such  an  intention ;  and  others,  in  which  the  attention 
of  the  Court  has  been  so  much  drawn  to  the  legality  of  the  accu- 
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mulation  directed  as  to  fix  the  period,  beyond  which  it  shall  not  go. 
There  are  many  cases,  in  which  the  attention  of  the  Court  has  not 
been  called  to  the  subject ;  which  is  to  be  accounted  for  upon  this ; 
that  laige  as  the  property  may  have  been,  there  was  no  provocation 
to  argue  a  point  so  well  setded.  '  In  the  case  upon  Lady  Denison's 
will,  at  the  Rolls,  11th  of  July,  1787,  when  Lord  Kenyon  was  Mas- 
ter of  the  Rolls,  the  question  of  accumulation  was  much  considered, 
and  with  a  great  prejudice  against  it :  but  Lord  Kenyon  thought,  it 
could  not  be  prevented.  The  testatrix  had  two  nieces,  tlie  Miss 
Midgeleys,  both  very  young,  one  not  more  than  four  or  five  years  of 
age,  at  the  date  of  the  will.    The  testatrix  directed,  that  the  residue 

of  her  personal  estate  should  be  invested  in  the  purchase 
[  *287  ]    of  land,  and  that  the  rents  *and  profits  of  the  land  to  be 

purchased,  and  of  her  real  estates  at  Wheatwood,  &c 
should  accumulate,  until  there  shall  be  a  second  son  of  the  body  of 
the  eldest  niece,  who  shall  have  attained  the  age  of  twenty-one :  in 
defieiult  of  such  second  son,  until  such  other  son  or  person  shall  at- 
tain twenty-one,  as  shall  in  the  order  after-mentioned  be  entided  to 
have  a  conveyance ;  and  she  directed  a  conveyance  of  the  whole 
property  at  that  period  to  and  for  the  use  of  such  second  son,  and 
the  heirs  male  of  the  body  of  such  second  son,  and  the  heirs  male 
of  the  body  of  such  son  lawfully  issuing,  so  as  he  be  not  made  strict- 
ly tenant  for  life,  &c.  It  appears,  she  was  aware  of  the  law.  It 
was  contended,  that  the  limitations  were  too  remote.  The  de- 
cree declared  the  will  well  proved ;  that  the  trusts  ought  to  be  es- 
tablished and  carried  into  execution ;  and  that  the  limitations  of  the 
real  estate  were  good  limitations,  and  the  bequest  of  the  personal 
estate  to  be  laid  out  in  land  was  a  gckxl  bequest.  That  accumula- 
tion is  now  going  on. 

In  a  late  case  upon  Sir  John  Webb's  will  (I)  he  devised  to  the 
second  son  of  his  grand-daughter,  who  was  a  child  perfectly  infant, 
an  estate  of  10,0002.  a-year ;  which  was  to  accumulate,  till  that  son 
should  attain  the  age  of  twenty-one.  It  is  possible,  that  may  go  to 
the  full  extent  of  seventy  years ;  and  that  was  confirmed.  In  GHh- 
son  V.  Lord  Montforiy  or,  as  it  is  sometimes  called,  Gibson  v.  Rogers j 
1  Ves.  485,  upon  Mr.  Shepherd's  will,  the  first  question,  that  arose, 
was,  whether  accumulation  was  directed.  Lord  Hardwicke  held, 
that  it  was ;  and  that  it  was  good ;  that  a  bequest  of  all  the  residue 
of  the  personal  estate  in  the  nature  of  an  executory  devise  will  carry 
the  intermediate  profits,  provided  the  limitation  is  not  too  remote ; 
and  that  the  residue  of  the  real  estate  being  given  with  that  of  the 
personal  was  an  indication  of  the  same  intention  as  to  the  real  estate ; 
therefore  the  general  rule  that  took  place  in  Hopkins  v.  Hopkins^ 
did  not  apply.  That  cause  was  decided  in  1750.  The  testator's 
daughter,  to  whose  children  the  residue  of  his  real  and  personal  es- 

(1)  That  will  was  established  and  the  directions  were  given  for  carrying^  the 
trusts  into  execution,  by  a  decree  made  in  the  Sittings  afler  Trinity  Term,  1799, 
July  the  1st,  in  the  causes  of  ffehb  v.  The  Earl  of  l^fkshwyy  and  The  Ewri  of 
Shaftesbury  s,  Jbrwosmiih. 
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tate  was  given,  is  still  living.  If  she  had  not  had  a  child,  the  accu- 
mulation would  have  been  now  going  on,  and  would  have  continued 
till  her  death ;  and  there  is  a  fisiir  probability,  that  it  might  have 
proceeded  for  twenty  years  more.  It  did  not  determine  till  the  birth 
of  the  Marchioness  of  Hertford.  Upon  her  birth  a  bill  was 
filed,  claiming  the  rents  and  *  profits,  that  had  accumulated,  [  *288  ] 
and  those,  that  should  accrue  till  the  birth  of  another  child 
of  Lady  Irwin ;  and  it  was  determined  according  to  the  prayer  of 
that  bill :  and  that,  as  other  children  of  Lady  Irwin,  they  should  be 
let  in  (1). 

There  was  no  accumuktion  in  Sabharton  v.  Sahbartony  For.  245 ; 
but  that  case  and  Chapman  v.  BKsaet,  For.  145,  show,  that  the  gen- 
eral words  will  carry  over  the  intermediate  rents  and  profits.  In 
every  case,  in  which  they  have  beeti  given  to  the  heir,  it  has  been 
upon  the  ground,  that  the  will  does  not  take  them  from  the  heir. 
Ph^ps  V.  Kelyngty  in  Mr.  Powell's  edition  of  Fearne's  Executory 
Devises,  84,  160,  decisively  proves,  that  Lord  Camden's  opinion 
was,  that  the  time  of  postponing  the  vesting  is  the  period,  during 
which  the  accumuktion  of  the  intermediate  rents  and  profits  may  go 
on.  Lade  v.  Holfordy  Amb.  479,  3  Bur.  1416,  is  an  authority  for 
the  same  position :  no  (Objection  was  taken  to  the  accumulation  under 
the  proviso  to  the  extent  of  the  age  of  twenty-one  of  the  unborn 
tenant  in  tail :  but  the  express  ground  was,  that  it  was  to  go  five 
years  beyond  the  time  allowed  by  the  law.  In  Perry  v.  Phelips, 
(ante,  108),  the  accumulation  of  the  rents  and  profits  continued  for 
mty  years,  during  the  whole  life  of  Thomas  Lockyer.  He  might 
have  left  his  widow  enceinte ;  and  if  the  child  had  attained  the 
age  of  twenty-one  the  accumulation  would  have  continued  seventy 
years. 

In  Hopkins  v.  Hopkins  the  attention  of  the  Court  was  distinctly 
called  to  the  subject  of  accumulation.  The  will  had  provided  for 
an  accumulation  in  certain  events.  The  disposition  was  hr  from 
being  improper.  The  education  of  the  person,  who  was  presump- 
tive heir  of  the  testator,  was  not  suitable  to  the  property.  The  tes- 
tator having  adopted  a  son  of  that  person  made  a  handsome  provi- 
sion for  the  father,  and  gave  to  the  son  of  that  person  at  the  age  of 
twenty-one  the  residue  of  his  property ;  and  if  he  should  have  no 
son,  who  should  attain  that  age,  he  gave  it  to  the  sons  of  his  daugh- 
ters in  succession.  The  boy,  the  principal  object  of  his 
bounty,  died  before  him ;  and  the  consequence  *  was,  no  [*  289] 
person  answering  the  description  of  a  son  of  John  Hop- 
kins, the  heir,  was  in  existence  at  the  testator's  death.  It  was  de- 
termined, there  was  no  disposition  of  the  intervening  rents  and 

(1)  See  Shepherd  v.  Ingram,  Amb.  448.  The  Lord  Chancellor  observed,  that 
the  directions  upon  Mr.  Shepherd's  will  vere  given  upon  a  bill  filed  by  the  devi- 
sees ;  and  the  Attorney  General  was  made  a  party ;  as  it  was  not  known,  that 
theie  was  an  heir  at  law.  Afterwards  a  person  named  White  came  from  Amer- 
ica ;  and  filed  a  bill,  claiminj^  as  heir  at  law ;  and  that  cause  was  detennined  by 
Lord  Northington ;  so  that  the  question  was  raised  in  that  cause. 
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profits ;  and  therefore  they  went  to  the  hw.  The  heir  had  a  son 
afterwards  born.  During  the  minority  of  that  son  accumulation  was 
directed  by  an  express  clause  of  the  will.  That  child  lived  only  two 
or  three  months.  An  accumulation  of  6000Z.  remained  in  this  Court 
till  the  late  Mr.  Hopkins,  being  the  son  of  the  third  daughter  of  the 
testator's  heir  at  law,  upon  the  death  of  the  heir  became  entitled ; 
and  that  sum  was  upon  his  application  laid  out  in  land ;  which  was 
conveyed  to  him  upon  his  becoming  entided  upon  the  death  of  the 
heir  without  leaving  a  son,  or  a  grandson  by  an  elder  daughter.  A 
supplemental  bill  was  filed ;  and  the  estate  was  taken  into  the  hands 
of  the  Court,  and  put  into  a  state  of  accumulation.  John  Dare 
also  claimed  the  accumulation  and  the  whole  property  upon  the 
ground,  that  an  end  was  put  by  the  birth  of  the  son  of  the  heir  at 
law  to  the  executory  devise  ;  the  freehold  vesting  in  that  son  ;  and 
that  all  the  subsequent  limitations  thereupon  became  contingent  re- 
mainders: and  John  Dare  was  the  first  remainder-man  in  esse. 
That  question  was  discussed ;  and  Dare's  bill  was  dismissed  upon 
the  ground,  that  there  might  still  be  a  son  of  the  heir  at  law ;  who 
upon  attaining  the  age  of  twenty-one  would  be  entitled  to  the  estate 
and  the  accumulation. 

Studholme  v.  Hodgson^  3  P.  Will.  299,  is  a  case  of  accumulation 
during  the  whole  Ufe  of  Mary  Hodgson  ;  at  whose  death  it  was  to 
be  determined,  whether  the  Plaintiff  was  entitled  or  not.  Trevanion 
V.  ViviaUy  2  Yes.  430,  is  another  instance  of  accumulation.  These 
decisions  in  conformity  to  Cribion  v.  Lord  Monifart  decide,  that  the 
Court  takes  the  real  or  personal  estate,  and  directs  accumulation. 
The  question  has  been  obviously  before  the  Court  in  these  cases ; 
and  that  there  are  many  others  of  the  same  kind  there  can  be  no 
doubt.  There  is  one  most  common  disposition,  that  is  in  truth  an 
accumulation,  an  instance  of  which  occurred  upon  Sir  Nicholas  Ca- 
rey's will.  For  particular  reasons  giving  his  daughter  an  annuity  he 
made  a  future  disposition ;  and  directed,  that  in  the  mean  time  the 
property  should  accumulate  and  be  appUed  in  discharge  of  incum- 
brances.   That  is  very  common  as  to  West  India  estates.    Is  there 

any  difference  in  purchasing  mortgages  upon  his  own  es- 
[*  290]     tate  and  mortgages  upon  the  *  estate  of  another  person  ? 

Accumulation  may  happen  in  the  ordinary  case.  Suppose 
the  trust  was  to  convey  to  a  son  of  the  testator's  infant  son  ;  and 
that  son  dies,  leaving  an  in&nt  son :  this  Court  in  its  ordinary  juris- 
diction would  accumulate  the  rents  and  profits  ;  and  must  do  so,  if 
the  necessity  of  the  accumulation  should  continue  for  two  centuries ; 
and  the  instances  of  Parr  and  Jenkins  show,  to  what  a  length  it  may 
run.  Suppose,  the  testator  had  nine  lunatic  children,  and  had  given 
his  property  among  them  with  limitations  in  the  nature  of  cross  re- 
mainders :  the  Court  must  have  carried  on  the  accumulation  during 
the  lives  of  all  of  them ;  which  is  the  precise  inconvenience  aUeged 
in  this  case.  Accumulation  is  the  settled,  habitual,  practice  of  the 
Court.  Where  an  executory  devise  is  allowed  to  take  effect,  and 
the  intermediate  profits  cannot  be  claimed  for  the  heir  at  law,  the 

VOL.  IV.  17* 
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Court  as  regularlj  decrees  an  accumulation  as  it  makes  a  decree 
upon  the  subject.  The  accumulation  therefore  simply  taken  is  no 
objection. 

The  objection  from  the  number  of  lives  is  not,  that  the  vesting  is 
postponed  for  nine  lives.  The  very  principle  of  the  bill  negatives 
that.  There  can  be  no  doubt,  that  a  postponement  of  the  vesting 
for  nine  lives  of  some  species  is  not  equal  in  all  probability  to  a  post- 
ponement for  two  lives  or  one  life  of  another  nature ;  namely,  nine 
lives  of  the  age  of  ninety,  and  two  of  twenty,  or  one  of  fifteen.  As 
to  the  objection,  that  the  lives  of  all  the  members  of  the  Houses  of 
Lords  and  Cbmmons  or  other  more  numerous  classes  of  persons 
may  be  taken,'  when  it  is  asserted,  that  the  rule  permits  the  vesting 
to  be  postponed  during  as  many  lives  as  can  be  stated,  it  must  be 
asserted  with  this  qualification ;  provided,  they  are  not  more  than 
will  admit  of  making  out  by  reasonable  evidence,  at  what  time  the 
survivor  ceases  to  exist,  it  is  within  the  rule  ;  and  much  less  public 
inconvenience  will  ensue  than  by  the  more  limited  construction.  In 
Scatitrgood  v.  Edgt  the  rule  is  laid  down  in  plain  and  intelligible 
terms  with  reference  to  the  very  cffcumstance  of  the  number  of 
lives ;  that  it  does  not  signify,  how  great  the  number  is ;  for  it  is  but 
for  the  life  of  the  survivor,  and  therefore  but  the  life  of  one  person. 
It  could  not  escape  the  Judges,  who  so  stated  the  rule,  that  the  life 
of  that  person  might  extend  to  100  years,  and  mi^t  apply  to  a  prop- 
erty, the  quantum  of  which  may  be  more  or  less.  So  they  did  state 
the  rule :  and  it  is  impossible  by  way  of  hypothesis  to  put 
*a  stronger  case  to  show,  that,  unless  your  Lordship  leaves  [*  291] 
it  to  the  Legislature  to  vary  it,  you  must  strike  the  whole 
doctrine  of  executory  devise  out  of  the  books.  This  testator  being 
informed,  that  he  might  postpone  the  vesting  of  his  property  during 
lives  in  being,  makes  his  will  upcxi  the  state  of  his  family.  Sup- 
pose, he  had  only  one  son  at  the  date  of  his  will,  and  that  having 
made  his  will  in  the  general  terms  before  stated,  giving  his  property 
to  the  heir  mate  of  his  body  at  the  death  of  all  his  descendants, 
who  should  be  living  at  his  death,  he  had  lived  very  long  after  the 
date  of  his  will :  it  might  be,  that  at  his  death  there  would  be  only 
that  one  -son :  it  might  happen,  that  son  might  have  had  children, 
and  they  might  have  had  children  ;  and  till  the  instant  of  his  death 
no  Court  could  have  told  him  even  the  data  of  calculation  with  re- 
gard to  the  state  of  his  &mily  at  his  death.  The  only  rule  therefore 
to  guide  testators  is,  that,  let  the  persons  described  prospectively  be 
few  or  many,  it  is  equally  good  or  bad.  It  cannot  be  known,  where 
this  is  to  stop.  The  number  of  lives  might  depend  upon  the  conju- 
gal affection  of  Mr.  Thellusson  and  his  sons. 

As  to  the  inconvenience  from  the  accumulation  of  such  a  prop- 
erty, the  question  is,  whether  that  is  a  greater  inconvenience  than 
br^ing  in  upon  a  decided,  intelligible  rule,  the  principle  of  the 
whole  doctrine  of  executory  devise,  which  was  established,  as  was 
observed  in  Hopkins  v.  Hopkins  (1),  to  gratify  testators,  and  placing 

(1)  For.  50. 
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testators  in  this  situation ;  that  it  is  impossible  to  say  till  after  their 
deaths,  in  what  manner  calculations  of  the  Actuary  of  an  Insurance 
Office  will  in  the  judgment  of  the  Court  affect  their  wills.  A  case  of  in- 
convenience may  be  put  upon  the  acknowledged  rule  which  would  per- 
haps startle  the  Legislature.  It  cannot  be  disputed,  that  any  man  may 
make  his  estate  unalienable,  with  accumulation,  for  one  life  and  twen- 
ty-one years  afterwards.  Suppose,  aU  the  gentlemen  of  a  county  as- 
sembled in  a  Grand  Jury  were  to  join  in  making  their  wills,  as  has 
been  done  on  board  a  ship,  and  were  to  tie  up  all  the  property  of 
that  county  for  one  life  and  twenty-one  years :  it  would  be  a  case  of 
surprise  upon  the  wisdom  of  the  rule,  upon  which  your  Lordship 
must  act.  That  is  unlikely  to  happen.  So  is  this.  This  is  not 
likely  to  be  such  a  general  inconvenience,  that  a  Court  of 
[*292]  Justice  *can  act  upon  it ;  for  the  general  convenience  of 
mankind  provides,  that  such  cases  shall  not  happen  with 
sufficient  frequency  to  introduce  a  general  mischief. 

It  has  occurred  in  a  great  variety  of  cases,  that  there  have  been 
more  lives  than  one.  In  Humbenton  v.  Humberston  Lord  Cowper 
made  fifty  successive  tenants  for  life ;  and  suspended  alienation  for 
all  their  lives.  In  the  class  of  cases  upon  a  limitation  over  of  a  term 
for  years  or  of  personal  property  after  the  death  of  a  person  without 
issue  the  question  has  always  depended  upon  this ;  whether  the  fail- 
ure of  issue  wits  general,  or  confined  to  the  lives  of  some  particular 
persons :  Sheffield  v.  Lord  Orrery^  3  Atk.  282,  and  many  other  cases 
before  Lord  Hardwicke  (1).  The  rule  is  understood  in  the  same 
unqualified  sense  in  Low  v.  JSurron,  3  P.  Will.  265,  by  Lord  Tal- 
bot, in  Keily  v.  FowUvy  6  Bro.  P.  C.  309,  by  Lord  Chief  Justice 
Wilmot,  and  by  Mr.  Justice  BuUer,  in  Doe  v.  Lyde^  1  Term  Rep. 
B.  R.  593.     Property  has  often  been  made  unalienable  for  a  great 

length  of  time,  from  the  difficulty  of  finding  a  purchase.     In 

Worthing's  will  a  sum  of  1000/.  was  so  much  involved,  that  it  could 
not  be  released  for  the  purpose  of  laying  it  out  in  land  till  the  other 
day,  about  fifty  years  afterwards,  when  a  recovery  of  the  land  was 
suffered  by  Lord  Dunmore,  a  very  remote  remainder-man.  It  is 
supposed,  that  executory  devises  are  under  your  Lordship's  control 
in  some  particular  way  ;  tmd  that  the  Court  is  at  liberty  to  indulge 
something  of  discretion.  If  that  is  so,  how  just  was  Mr.  Selden's 
reflection !  Your  Lordship  has  no  more  power  over  executory  de- 
vise than  over  other  dispositions  of  property ;  nor  over  trusts,  except  ^^ 
to  provide  for  the  execution  of  them.  Executory  devises  are  not 
such  novel  things,  as  is  supposed.  Oowdchep^s  .Case,  the  first  cited 
by  Mr.  Hargrave,  was  in  the  time  of  Edward  the  Third.  The  dis- 
tinction between  devises  executed  and  executory  was  perfectly  well 
known  to  those,  who  decided  that  case.  They  are  contradistin- 
guished, as  trusts  executed  from  trusts  executory.    The  decisions  as 

(1)  See  the  cases  collected  in  Mr.  Cox*s  note  upon  Manson  v.  HuUhiruon^  3 
P.  Will.  262,  and  Mr.  Sanders^s  notes  upon  Lord  Ueorge  Beavderk  v.  Dormer,  2 
Atk.  308  •/  Foame's  Executory  Devises,  116  to  299, 4th  edit  by  Mr.  PoWell.  See 
also  Everest  v.  Getf ,  ante,  vol.  i.  286,  and  the  note. 
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to  executory  devises  are  as  much  decisions  of  Law  as  any  others. 
The  Court  has  no  discretion.  The  question  is,  what  are  the  princi- 
ples established  by  all  the  cases,  as  forming  the  boundary  ?  They 
are,  that  an  estate  may  be  limited  upon  a  contingency  to  take  effect 
within  lives  in  being  and  a  certain  portion  of  time  afterwards.  It  is 
a  mistake  to  say,  that  may  be  extended  to  a  term  in  gross  for  twenty- 
one  years.  That  cannot  be  done.  It  is  strongly  argued  by  one  of 
the  Counsel  in  7%e  Duke  of  Norfolk's  Case,  3  Ch.  Ca.  42,  that  a 
term  for  years  cannot  be  given  upon  the  death  of  a  person  without 
issue  within  twenty  years  any  more  than  within  1000  years.  The 
Law  has  provided  no  rule  upon  that ;  for  as  to  limitations  for  years 
no  line  can  be  dmwn.  The  principle  of  executory  devise  instead 
of  being  limited  has  been  extended  from  the  first  period  down  to  the 
case  of  Long  v.  BlackaU. 

As  to  the  description  of  the  lives,  during  which  this  accumulation 
is  to  continue,  and  of  the  persons,  who  are  to  take  beneficially,  when 
it  shall  cease,  it  is  impossible,  the  testator  could  mean  an  indefinite 
failure  of  issue.  With  respect  to  the  supposition,  that  he  meant 
twenty-one  years,  it  was  not  the  intention  to  comprehend  in  the 
description  of  persons  named,  persons  who  should  come  into  exist- 
ence in  succession.  Ho  meant  co-existing  persons  in  esse  together. 
He  intended,  I  admit,  all  such  persons  as  were  the  descendants  of 
the  persons  named,  in  actual  existence  at  the  date  of  the  will,  who 
should  be  living  at  his  decease,  or  should  be  born  in  due  time  after- 
wards. Upon  those  words,  what  is  the  meaning  of  the  expression 
<<  living  at  my  decease  ? "  This  is  always  a  question  of  intention. 
These  words  in  this  will  cannot  mean  children  born  in  due  time 
afterwards :  that  is,  children  en  venire.  I  by  no  means  admit  the 
implied  double  allowance  mentioned  by  Mr.  Hargrave.  It  would 
make  no  difference :  but  I  doubt,  this  will  does  not  afford  it ;  for  the 
testator,  whei^  he  comes  to  describe  the  persons  to  take,  does  not 
use  both  expressions ;  and  is  therefore  not  to  be  supposed  to  include 
both  ideas.  He  does  not  there  use  the  words  <<  born  in  due  time 
afterwards."  But  supposing,  he  did  mean  that :  it  reverts  then  to 
the  true  question ;  whether  a  testator  can  limit  an  estate  to  vest  in 
possession  at  the  end  of  a  life  to  come  into  being  within  the  period 
allowed  by  Law  for  the  birth  of  a  posthumous  child ;  that  is,  whether 
a  child  en  venire  is  to  be  taken  to  be  in  being  for  this  purpose. 
Such  children  are  considered  in  being  for  a  variety  of  purposes. 
They  are  considered  as  living  at  the  death  of  an  intestate  within  the 
Statute  of  Distribution  ^1).  They  were  always  capable 
*  of  taking  by  descent  eitner  in  fee  or  in  tail.  It  is  admit-  [*294] 
ted,  they  are  to  be  considered  in  being,  in  all  cases,  where 
it  is  for  their  benefit  to  be  so  considered.  But  the  Law  takes  notice 
of  such  children  independent  of  their  benefit.  They  may  be  barred. 
They  may. be  vouched  in  a  warranty.  Lord  Coke  gives  the  form  of 
the  voucher  (2) :  that  A.,  if  born,  will  be  the  heir,  and  is  to  be 


iJ! 


22  &  23  Char.  IL  c.  10. 
Co.  Lit  390,  a. 
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vouched ;  and  if  that  child  shall  not  be  born,  B.  will  be  heir ;  and 
he  must  be  vouched ;  as  the  other  may  not  be  bom.  A  feoffment 
may  be  made  to  the  use  of  A.,  till  a  child  en  ventre  shall  be  bom, 
and  then  to  the  use  of  that  child.  So  when  trusts  of  personal  prop- 
erty began,  no  doubt  was  entertained  as  to  a  trust  for  such  child. 
By  the  Civil  Law  they  were  capable  of  being  placed  in  very  laborious 
situations :  they  might  be  instituted  heirs  or  executors,  not  only  by 
their  fathers  or  mothers  but  even  by  strangers ;  2  Domat.  16,  Article 
22.  In  the  cases,  that  have  been  cited,  the  question  was  a  question 
of  intention.  The  certificate  in  Burdet  v.  Hapegood  shows  the 
ground ;  that  the  father  was  not  to  be  presumed  to  intend  to  disin- 
herit his  own  child.  In  MiUar  v.  Turner^  upon  Marriage  Articles, 
the  same  ground  is  taken.  So  upon  the  Statute  of  Distributions  the 
question  is,  whether  the  Legislature  intended,  that  such  a  child 
should  take  with  the  rest.  The  real  question  in  such  cases  is, 
whether,  if  the  child  is  described  by  words  importing,  that  it  is  in 
being,  the  intention  cannot  enable  such  child  to  take.  It  is,  because 
the  child  is  considered  in  being,  or,  as  the  books  formally  express  it, 
in  rervm  natura,  that  the  intention  is  capable  of  taking  effect.  If  a 
child  en  ventre  is  not  a  child  living,  it  is  vain  to  say,  the  testator 
meant  a  child  not  living  to  take.  It  is  not  confined  to  cases  of 
benefit  to  the  child.  There  is  no  such  ru)e  with  regard  to  executory 
devises,  that  they  may  be  more  remote  in  favor  of  such  children 
than  of  strangers.  In  Reeve  v.  Lang  (1)  it  was  determined  by  the 
Court  of  Common  Pleas,  and  upon  a  Writ  of  Error  by  the  Court  of 
King's  Bench,  that  a  posthumous  child  was  not  entitled  under  a 
limitation  in  strict  settlement.     That  judgment  was  reversed  by  the 

House  of  Lords :  but  it  was  reversed  against  the  opinion 
[*  295]     of  all  the  Judges.    That  case  gave  *  rise  to  the  Statute  (2). 

It  was  then  understood  therefore,  that  such  child  was  not 
considered  in  being  even  for  its  advantage.  In  L(mg  v.  BlackaUy 
though,  it  is  true,  the  posthumous  child  was  to  have  the  benefit,  the 
decision  did  not  depend  upon  that  The  question  was  as  to  the 
validity  of  the  limitation  over ;  and  it  was  supported,  as  not  being 
too  remote,  considering  the  interest  of  that  child  out  of  the  question. 
It  can  never  come  in  question  in  such  cases,  whether  by  the  words 
"  living  at  the  death "  the  testator  means  such  children  in  rervm 
naturoy  or  persons  actually  existing,  upon  the  ground,  that  in  one 
case  the  object  of  the  executory  devise  is  to  provide  for  children,  in 
the  other  for  strangers ;  for  the  question  is  not  as  to  the  person 
intended,  but  as  to  the  time,  during  which  the  vesting  is  suspended ; 
whether  this  expression  can  be  used  to  describe  a  person,  Uiat  is  to 
come  into  being,  if  at  all,  within  nine  or  ten  months ;  it  being  ad- 
mitted, that  if  that  person  was  in  being,  not  only  nine  or  ten  months, 
but  twenty-one  years,  might  be  added  to  the  period  of  suspension. 
If  those  nine  or  ten  months  can  be  added  at  the  end  of  the  term, 

1)  lSfilk.227;  3  Lev.  408;  4  Mod.  283;  SkiiiiL4dO;  12  Mod.  53;  Comb. 

I;  Caith.309. 

(2)  10  &  11  Wil.  IIL  c.  la 
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why  may  they  not  be  prefixed  at  the  beginning?    The  distinction 
would  be  too  fine  for  the  wisdom  of  the  Law. 

fiut  the  testator  has  not  confined  himself  to  the  words  <<  living  at 
my  decease."  What  is  the  obvious  meaning  of  the  words  '<  born 
in  due  time  afterwards  ? "  Born  within  that  time  after  the  death  of 
the  testator,  which  is  generally  considered  as  the  time  of  gestation. 
That  phrase  can  have  no  meaning  but  by  reference  to  the  father  of 
the  child.  This  is  precisely  the  case  of  Long  v.  BlackaU.  A  short 
time  before  that  case  came  before  your  Lordship,  Doe  v.  Clarke  (1) 
had  been  decided  in  the  Court  of  Common  Pleas  ;  in  which  case  it 
was  most  broadly  laid  down,  that,  independent  of  the  intention,  a 
child  tn  ventre  is  to  be  considered  as  in  being.  It  was  intimated  by 
me  (2),  that  in  point  of  fact  this  case  was  new  tn  jpeae,  as  giving 
the  double  allowance.  Your  Lordship  sent  the  case  to  the  Court  of 
King's  Bench  with  a  view  to  see,  whether  that  doctrine  so  laid  down 
in  the  Court  of  C<Hnmon  Pleas,  not  disapproved  by  your  Lordship, 
would  meet  the  approbation  of  the  Court  of  King's  Bench,  to  give 
greater  weight  of  authority  to  the  doctrine  of  the  Court  of  Com- 
mon Pleas.  Mr.  Chambre's  argument  distinctly  puts  it  upon  the 
fact,  that  the  nine  months  were  to  precede  the  life ;  and  he  allied, 
that  it  could  make  no  difference ;  and  the  Court  held  that 
*  the  time  being  nine  months  after  the  devisor's  death,  it  [^296] 
was  not  as  &r  as  the  law  allowed  ;  and  tlierefore  the  de- 
vise was  good. 

That  case  has  decided  this  ;  and  more  ;  viz.  that  a  disposition  to 
take  eflfect  upon  the  death  of  a  child  en  ventre  at  the  testator's  death 
without  leaving  issue  is  a  good  disposition.  It  cannot  be  said,  that 
the  time  is  extended  in  this  case  to  the  length,  it  might  have  reached 
in  that :  for  in  the  subsequent  part  of  the  will  the  testator  having 
omitted  the  words  "  born  in  due  time  afterwards "  must  there  be 
supposed  to  mean  persons  actually  bom  at  that  time.  If  this  will 
does  not  stand,  that  case  must  be  overturned. 

In  Whitehck  v.  Heddm,  1  Bos.  and  Pul.  243,  though  the  words 
were  "  begotten  and  bom,"  the  Court  of  Common  Pleas  laid  it 
down,  that  it  was  fully  setded,  that  the  child  en  ventre  was  to  be  con- 
sidered as  begotten  and  bom. 

Try  this  upon  a  settlement  of  a  term  for  years  upon  marriage  in 
trust  for  the  husband  for  life ;  after  his  decease  for  the  wife  for  life ; 
and  after  the  decease  of  the  survivor,  for  the  eldest  son  of  the  mar- 
riage, with  a  limitation  over  in  case  of  his  death  under  the  age  of 
twenty-one  without  leaving  issue :  the  difficulty  from  the  case  of  a 
posthumous  child  can  never  arise.  But  suppose  that  limitation,  in- 
stead of  being  to  the  husband  for  life,  and  then  to  the  wife  for  Ufe, 
to  be  to  the  husband  for  life,  and  after  his  decease  to  the  son,  with 
the  same  limitation  over :  it  would  be  extraordinary,  if  on  account 
of  the  limitation  to  the  wife  interposed  the  posthumous  child  should 
take  in  the  one  case  and  not  in  the  other.    If  it  is  said,  the  child 


(2) 


2  H.  Black.  399 ;  ante,  vol.  ii.  G73. 
The  Attorney  General. 
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would  take  in  the  latter  case,  it  leads  necessarily  to  the  double  allow* 
ance  ;  for  if  that  child  should  marry  at  the  age  of  twenty,  and  die 
under  twenty-one,  leaving  his  wife  pr^[nant,  unless  the  child,  with 
which  she  is  pregnant,  is  considered  as  issue  left  living  at  the  death 
of  his  father,  the  limitation  over  must  take  place.  That  is  not  for 
the  benefit  of  the  child ;  for  the  consequence  of  the  father  being 
considered  as  leaving  issue  would  be,  that  his  estate  would  be  abso- 
lute. It  would  go  to  his  creditors,  to  his  legatees,  and  his  next  of 
kin ;  and  that  child  coming  into  existence  after  the  death  of  its 
father  and  being  considered  as  living  at  that  time  might  take  no 

benefit. 
[*297]  *This  doctrine  is  not  new.  In  GvUiverv.  Wicket,  1 
Wills.  105,  the  Court  said,  if  there  had  been  no  devise  for 
life,  but  it  had  been  an  executory  devise  to  the  child  et  ventre  sa 
mere,  with  a  limitation  over  in  ease  >of  the  death  of  such  child  under 
the  age  of  twenty-one  without  leaving  issue,  it  may  have  been  good. 
That  child  might  have  married  at  the  age  of  twenty,  and  have  died 
under  twenty-one  leaving  a  child  en  ventre  sa  mere ;  in  which  case, 
as  the  Judges  put  it,  he  would  have  died  leaving  issue  living  at  his 
death.  That  is  in  point  to  prove,  there  may  be  double  the  allowance. 
There  is  no  difficulty  in  a  person  nofin  being  taking  by  executory 
devise  for  life :  OaJces.  v.  Chalfont,  Pol.  38 :  but  a  limitation  over 
on  the  death  of  that  person  cannot  take  place  (1).  In  Chapman 
V.  Brown,  5  Burr.  1626,  the  case,  where  a  line  was  omitted  in 
the  settlement,  the  Court  had  no  doubt,  that  an  estate  for  life  to 
the  imborn  scm  would  have  been  good :  but  there  could  not  be  a 
limitation  over. 

The  clause  of  restriction  cannot  be  disconnected  from  all  the  des- 
criptions of  persons,  whose  lives  are  specified.  It  is  one  sentence  ; 
and  the  qualification  over-rides  the  whole.  For  what  purpose  did 
the  testator  use  these  words  but  from  a  knowledge  of  the  mle  of 
law  ?  If  this  will  is  read  as  any  other  will,  with  a  view  to  make  it 
valid,  not  to  avoid  it,  the  words  of  restriction  must  be  combined 
with  all  the  limitations.  This  cannot  be  compared  to  construction  put 
upon  words  in  an  indictment  or  a  mandamus.  In  those  instruments 
there  must  be  so  much  certainty,  that  there  can  no  doubt,  not  only 
what  the  drawer  meant,  but  what  every  one  else  would  under- 
stand, by  the  expressions  used.  Upon  instruments  of  this  kind 
every  sort  of  latitude  is  used.  The  Courts  aie  in  the  constant 
habit  of  transposing  words,  and  using  every  means  to  discover  the 
intention. 

As  to  the  uncertainty  in  respect  of  the  person  to  take,  is  there  any 
real  uncertainty  in  this  description  l  Taking  the  words  together, 
especially  looking  to  other  parts  of  the  wiN,  it  is  plain  nothing  is 
meant  but  tlie  person,  who  at  that  time  shall  happen  to  be  heir  male 
of  the  body  of  Peter  Isaac  Thellusson.  Is  there  more  difficulty  in 
ascertaining  this  person  than  there  was  in  the  case  of  Pyot  v. 
Pyot  (2)>  where  the  testatrix  gave  to  her  nearest  relations  of 

(1)  Boulied^  V.  DomZ,  aaU,  vol.  ii.  28a 
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the  name  of  Pyot?  The  Court  said,  they  must  find  out  the 
persons.  The  difiiculty  is  to  occur  at  the  expiration  of  these 
lives.  When  it  does  occur,  then  will  be  the  proper  time  to 
discuss  it.  Perhaps  it  may  never  arise.  There  may  be  a  person 
answering  every  description.  Suppose,  at  the  period  specified  there 
should  be  an  eldest  son^  of  John  Thellusson,  the  testator's  gr^d- 
son:  the  person  would  be  clear  beyond  all  possibility  of  doubt. 
The  clause  directing  the  surname  of  TheUusson  only  to  be  used  may 
have  efiect  to  prevent  any  other  name  from  being  taken. 

But  if  the  description  is  uncertain,  the  Crown  must  take  immedi- 
ately (1).  Nothing  is  more  clear  than  that.  In  Hopkins  v.  Ifop- 
kins,  Lord  Hardwicke  held,  that  it  did  not  follow,  because  there 
might  be  some  persons,  in  whom  the  devise  could  not  take  efiect, 
alluding  to  the  devise  to  the  sons  of  unborn  sons  and  daughters,  that 
the  property  should  not  be  taken  care  of  for  those,  for  whom  it  could 
take  efiect.  These  limitations  may  be  qualified ;  and  the  Court  may 
give  efiect  to  the  intention  of  the  testator  so  far  as  it  is  consistent 
with  the  rules  of  law.  There  are  many  cases,  in  which  limitations 
have  been  qualified,  though  too  remote  and  void  ab  initio  ;  especial- 
ly in  the  case  of  an  executory  trust,  as  this  is.  Humberston  v.  JEfum- 
bersion,  was  decided  upon  that  distmction  ;  which  is  fully  discussed 
in  Fearne's  Contingent  Remainders,  206,  and  Fearne's  Executory 
Devises,  159,  edition  5th,  by  Powell.  The  principle,  upon  which 
the  doctrine  of  cy  jn-e^  has  prevailed,  that  the  general  intention  shall 
be  executed,  if  the  particular  intention  cannot  take  efiect,  applies 
precisely  to  this  case.  The  general  intention  of  this  will  is  to  give 
to  the  eldest  male  lineal  descendant.  If  the  two  grandsons  of  the 
testator  born  since  his  death  are  not  to  be  considered  as  lives  with- 
in the  rules  of  law  for  the  purpose  of  these  trusts,  they  may  be  event- 
ually entitled  to  this  accumulated  property. 

The  circumstances,  upon  which  this  will  is  to  receive  a  peculiar 
construction,  are  the  choice  of  lives,  and  the  value  of  the  property, 
of  which  the  Court  is  informed  by  matter  dehors  the  will.  The 
Court  cannot  decide  upon  such  principles.  As  to  the  hardship  of 
the  case  it  is  unnecessary  to  say  much.  The  policy  of  the  law  has 
not  instructed  your  Lordship  to  say  how  much  of  the  fruits 
*  of  a  laborious  life  a  man  may  apply  to  satisfy  the  moral  [*  299] 
obligation,  and  how  much  to  other  objects,  that  he  may  ap- 
prehend to  be  publicly  useful. 

As  to  the  inconvenience,  I  do  not  know,  what  is  a  fraud  upon  the 
rule,  an  abuse  of  the  rule,  tampering  with,  evading,  eluding,  the  rule. 
If  the  Court  has  the  discretion  contended  for,  it  is  equaUy  competent 
to  your  Lordship  to  say,  executory  devise  shall  be  barred  by  recov- 

(1)  See  Hopkins  v.  Hopkins^  For.  44 ;  1  Vera.  268 ;  1  Atk.  581 ;  ante,  vol.  ii. 
Appendix ;  1  Ves.  268 ;  Mr.  Batlert  note,  231,  Co.  Lit  271,  5. ;  .Evelyn  v.  Ward, 
1  Ves.  420 ;  particularly  423 ;  Hodgson  v.  Jbnhrose,  Dougl.  337,  2d  ed. ;  2  Term 
Rep.  B.  R.  251 ;  Fearne's  Cont  Rem.  360,  Executory  Devises,  392,  &c.  4th  ed. ; 
poHf  718,  tlie  note  to  Broum  v.  Higgs. 
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ery,  as  to  overturn  any  other  rale.  Lord  Nottingham  did  not  mean, 
that  his  successors  in  office  should  be  at  liberty  to  overturn  a  rule 
established  in  the  very  case,  in  which  he  decided.  The  rule  so  laid 
down  might  perhaps  be  left  open :  it  is  very  difficult  to  say  that : 
but,  that  all  the  doctrine  setded  since  should  be  liable  to  be  over- 
turned upon  inconvenience,  cannot  be  the  meaning  of  any  dicta  that 
can  be  stated. 

Your  Lordship  will  feel  much  more  satisfaction  in  rescuing 
this  doctrine  from  the  uncertainty,  that,  as  the  history  given  in 
this  cause  has  established,  existed  in  a  great  part  of  the  last  century, 
than  in  deciding  upon  principles,  that  will  make  it  as  uncertain  dur- 
ing the  whole  of  the  next. 

Mr.  MansfieUj  in  reply.  As  to  the  uncertainty  of  the  person  to 
take  the  benefit  of  this  devise,  the  only  way  that  can  be  uiged  is, 
that,  unless  the  will  is  clearly  good,  and  it  is  impossible  to  doubt 
upon  it,  it  might  make  a  difference.  At  the  same  time  it  is  impos- 
sible to  deny,  that  there  may  by  possibiUty  be  a  person  in  being, 
who  may  answer  the  description.  I  cannot  agree,  that  it  must  mean 
heir  male  in  the  common  sense,  or  heir  male  of  the  body ;  nor,  that 
the  clause  as  to  the  name  may  be  supposed  intended  merely  to  pre- 
vent the  devisee  from  taking  another  name.  That  provision  must 
be  with  a  view  to  the  possibility,  that  a  male  descending  through  a 
female  might  become  entitled.  The  place,  in  which  words  are  found 
in  a  will,  can  have  little  effi^ct  upon  the  construction,  if  the  intention 
calls  upon  the  Court  to  transpose  them,  or  even  to  strike  them  out : 
but  if  ever  a  will  dan  be  construed  grammatically,  this  will  ou^t  to 
be  so  construed,  rather  than  such  a  purpose,  as  it  manifests,  should 
be  carried  into  execution. 

The   three   great   questions   are,    first,    upon    the    limitations, 
as  far  as   they   tend  to  keep   the  property  in  suspense  and  un- 
alienable. 
[*  300]         *  Secondly,  as  to  the  accumulation : 

Thirdly,  whether  the  life  of  a  person  in  the  womb  can 
be  considered  a  life  in  being  within  the  sense  of  those  cases,  whi(^ 
have  decided,  that  property  may  be  kept  unaUenable  during  a  life  or 
lives  in  being. 

I  cannot  agree  to  the  observation  in  its  full  extent,  that  in  execu- 
ting the  trusts  of  a  will  your  Lordship  never  can  take  into  your  con- 
sideration, whether  the  will  is  the  effect  of  caprice ;  whether  ii  is 
rational,  or  not ;  and  that,  let  it  be  the  most  irrational  disposition, 
that  can  be  imagined,  the  Court  is  bound  to  execute  it.  I  admit 
your  Lordship  cannot  put  yourself  in  the  place  of  the  testator,  and 
say,  he  has  ill-provided  for  his  family,  disinherited  his  children  with- 
out reason,  and  made  an  injudicious  disposition  of  his  property.  It 
is  the  privilege  of  a  testator  to  dispose,  as  he  pleases.  But  a  will 
may  be  so  irrational  that  the  Court  will  not  execute  it.  Suppose, 
before  the  last  Statute  of  Mortmain  (1)  a  man  had  by  his  will  given 

(1)  9  Geo.  II.  c.  36. 
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10,0002.  for  the  purpose  of  founding  an  hospital  for  the  maintenance 
of  cats  or  hedge*hogs :  it  might  be  very  well  expressed :  but  would 
such  a  purpose  be  executed  ?  Is  there  a  man  living,  who  will  not 
pronounce  this  will  to  be  as  irrational  and  absurd  as  any  will  can  be  ? 
It  is  not  only  irrational,  but  in  its  consequences  extremely  pernicious : 
I  do  not  dwell  upon  its  being  inofficious  and  almost  wicked.  What 
<san  be  more  pernicious,  than  that  property  of  this  immense  amount 
should  be  totally  taken  out  of  the  stock  of  this  country,  and  be  ab- 
solutely useless  for  near  a  century  ?  If  this  will  is  good,  accumula- 
tion of  property  may  be  continued  till  the  death  of  the  survivor  of 
any  known  description  of  men.  No  instance  has  been  mentioned  of 
any  attempt  at  such  limitations ;  no  case,  that  bears  any  resemblance 
to  this.  There  are  cases,  very  few  in  number,  where  an  estate  has 
been  so  limited  as  for  a  certain  length  of  time  not  to  be  vested  in 
any  one ;  as,  where  it  is  given  to  the  right  heir  of  a  living  person : 
but  there  is  no  instance  of  extending  it  farther  than  two  or  three  lives. 
The  longest  period  was  that  in  Hopkins  v.  Hopkins,  From  such 
cases  an  inference  by  no  means  arises,  that  any  number  of  lives  may 
be  taken  at  the  caprice  of  the  testator  for  the  purpose  of  postponing 
the  vesting,  not  for  the  sake  of  giving  the  estate  to  the  son 
of  any  *  known  person  after  the  death  of  that  person,  but  [*  301] 
merely  for  the  sake  of  accumulating  the  rents  and  profits. 
The  true  question  is,  how  far  any  principle  can  be  extracted  from 
the  cases,  calling  upon  your  Lordship  to  support  this  will.  It  has 
been  stated,  that  this  will  falls  perfectly  within  the  cases ;  but  the 
whole  ground  of  the  argument  amounts  to  this  ;  that  in  some  of  them 
it  has  been  said,  that  a  limitation  by  way  of  executory  devise  is  good, 
if  it  does  not  exceed  a  life  or  lives  in  being  and  twenty-one  years, 
upon  the  reason  assigned  by  the  comparison  of  Lord  Hale  and  Mr. 
Justice  Twisden,  that  aU  the  candles  are  burning  together.  Do  these 
expressions,  found  in  those  cases,  in  any  degree  warrant  the  infer-* 
ences  drawn  from  them  in  support  of  such»an  assumption  of  lives  as 
this  will  takes,  merely  for  the  purpose  of  effecting,  not  what  has  a 
tendency  to  perpetuity,  but  what  is  a  perpetuity,  with  a  view  of 
preventing  not  only  alienation  but  enjoyment  for  such  a  length  of 
time? 

I  can  hardly  imagine,  that  Lord  Talbot  could  seriously  say,  as  he 
is  represented  in  Low  v.  Burron,  that  the  policy  of  the  law  would 
permit  an  estate  to  be  kept  unalienable  during  twenty  lives.  It  is  a 
mere  dictum  imputed  to  him  in  a  case,  that  did  not  call  for  it,  in 
which  the  question  of  perpetuity  was  not  before  him.  Scattergood 
V.  Edge,  and  the  other  cases,  in  which  the  number  of  the  lives  is 
treated  as  immaterial,  are  open  to  the  same  observation.  The  cir- 
cumstances of  those  cases  afford  no  ground  for  those  expressions. 
It  is  impossible  to  suppose.  Lord  Nottingham's  idea  in  7%e  Duke 
of  NorJfoWs  Case  was,  that  an  estate  shall  be  kept  unalienable  dur- 
ing any  number  of  lives  the  testator  chooses,  provided  he  stops  at 
lives  in  being.  He  built  his  decision  very  much  upon  the  reason 
and  convenience  of  the  thing.     His  expressions  are  very  happily  ap- 
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plied  to  this  will.  It  cannot  possibly  be  imagined,  that  such  a  dis- 
position as  this  could  have  been  in  his  mind,  or  that  he  would  have 
supported  it.  How  are  these  dicta  properly  to  be  understood  ?  As 
the  dicta  of  Judges  ought  always  to  be  understood,  with  reference 
to  the  case  and  the  question  before  them.  There  is  no  instance  of 
a  limitation  either  in  its  object  or  effect  bearing  the  least  resemblance 
to  this.  The  Judges  in  deciding  these  questions  certainly  have 
not  in  words  fixed  any  particular  number  of  lives,  neither  have 
they  fixed  any  number  of  years.  Why  not?  Because  they 
looked  to  the  case  before  them,  which  in  general  has  been  a 
limitation  to  take  effect  after  a  life,  or  a  life  and  twenty-one  years. 

They  looked  no  farther.    They  never  thought,  such  an 
[  *302]     attempt  as  this  could  be  made.    *  Therefore  they  never 

thought  it  necessary  to  restrain  the  number  of  lives  ;  but 
they  expu^ssed  generally  lives  in  being ;  certainly  not  at  all  advert- . 
ing  to  such  a  case  as  this.  If  any  such  attempt  had  been  made  at 
an  earlier  period,  it  is  impossible  not  to  conclude  from  the  reasoning 
against  all  these  limitations,  that  a  precise  rule  would  have  been  laid 
down  to  prevent  the  mischief.  Lord  Nottingham  must  have  had  an 
idea  of  that  sort  in  his  mind.  He  must  have  conceived,  there  would 
be  some  attempt  of  this  nature ;  and  that,  when  it  should  appear, 
the  mischief  would  be  checked.  There  is  much  good  sense  in  what 
he  says  ;  that  he  will  stop,  when  any  inconvenience  appears ;  mean- 
ing certainly  riot  merely  an  inconvenience  in  his  own  mind,  but  that 
sort  of  inconvenience,  aiming  at  a  perpetuity,  upon  which  no  person 
can  doubt.  When  the  mischief  arises,  that  is  the  time  to  create 
the  check.  There  is  a  great  difference  in  saying,  a  Judge  ex  arbiirio 
is  to  stop  on  account  of  any  idea  of  inconvenience  in  his -own  mind, 
and  that,  where  a  general  inconvenience  appears,  aiming  to  defeat 
the  Law,  he  is  not  to  stop  on  account  of  these  dicta ;  which  are  the 
*whole  foundation  of  the  argument.  It  is  extraordinary,  that,  when 
perpetuity  is  the  subject,  jt  should  ever  fall  from  rational  and  think- 
ing men,  that  there  is  no  difference  between  a  thousand  lives  and 
one  life.  Suppose,  a  purchaser  was  to  be  told,  be  was  to  give  the 
same  price  for  an  estate  for  a  thousand  lives  and  for  one  life.  What 
is  meant  by  perpetuity  ?  What  is  the  wisdom  of  the  Law,  if  the  ob- 
ject of  this  will  is  to  take  place  ?  The  Law  abhors  a  perpetuity ; 
and  will  not  suffer  the  fee  of  an  estate  to  be  kept  unalienable :  but 
it  will  suffer  it  to  be  unalienable  for  such  a  number  of  lives  as  to 
make  a  period  of  above  a  hundred  years  almost  certain.  The  fee  is 
worth  nothing  after  twenty  lives.  It  is  said,  one  life  may  endure  to 
the  age  of  Parr  or  Jenkins :  but  the  Law  looks  to  what  usually  hap- 
pens in  the  common  course  of  affairs ;  and  does  not  consider  it  worth 
while  to  advert  to  such  rare  instances.  This  case  will  be  made  a 
precedent ;  and  it  is  not  unlikely,  that  within  ten  or  twenty  years 
this  Court  will  have  to  decide  upon  another  will  of  the  same  nature. 
It  may  be  asked,  what  is  the  Court  to  do,  if  not  to  follow  these 
dicta  1  It  is  not  difficult  to  find  the  rule.  Look,  not  to  what  the 
Judges  have  said,  but  to  what  they  have  done.     See,  how  far  the 
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deciBions  have  gone  ;  and  do  not  go  beyond  that.  Tried  by 
that  test  this  case  is  totally  unlike  all,  that  have  preceded  it, 
with  different  views  and  objects  in  every  way,  in  which  it 
can  be  considered ;  and  it  is  impossible  not  to  see,  that  it  never 
would  have  been  tolerated  by  the  Judges,  to  whose  dicta,  not 
decisions,  your  Lordship  is  referred  in  support  of  it.  In  no  in- 
stance have  they  gone  beyond  two  or  three  lives;  not  keeping 
the  property  from  possibly  vesting  in  some  one  even  in  a  very  short 
period.  Even  in  Hopkins  v.  Hopkins,  in  which  the  suspension 
might  by  possibility  have  continued  longer  than  in  any  other  case, 
that  has  occurred,  the  estate  might  have  vested  immediately  after  the 
death  of  the  testator ;  for  John  Hopkins  might  have  had  a  son ;  in 
whom  it  would  have  vested ;  and  all  the  executory  devises  would 
have  become  remainders.  No  puch  conclusion,  that  an  estate  may 
be  prevented  from  vesting  for  any  number  of  lives,  can  be  drawn 
from  that  case  ;  and  no  case  has  gone  farther.  Suppose,  that  case 
was  an  authority  for  keeping  an  estate  unalienable  for  three  lives ; 
and  for  preventing  all  enjoyment  of  it  for  the  same  period :  does  the 
consequence  follow,  that  your  Lordship  shall  establish  a  suspension 
of  alienation  and  enjoyment  for  a  thousand  lives  ?  It  is  effectually 
and  substantially  doing  that,  which  all  the  cases  show  the  Judges 
have  been  perpetually  laboring  to  prevent,  the  creation  of  a  perpe- 
tuity. 

Lord  Chancellor  [Loughborough].  Did  not  the  case  of  Hum- 
bersion  v.  Humberston  go  much  farther  ?  There  were  according  to 
the  report  fifty  lives.  ^ 

Reply.  Yes :  but  the  estate  was  not  kept,  as  by  this  will,  from 
going  to  any  one.  There  was  no  executory  devise.  There  were 
limitations  in  remainder  to  several  persons  in  being :  but  the  defect 
was,  that  the  testator  attempted  to  give  estates  for  Ufe  to  sons  of 
future  sons  instead  of  giving  to  the  future  sons  estates  tail ;  which 
was  done  by  the  decree. 

It  has  been  argued  from  that  case,  in  favor  of  the  two  grandsons 
of  the  testator  born  since  his  death,  that  the  intention  ought  to  be 
executed  cy  pres.  That  doctrine,  as  applied  to  this  case,  is  totally 
new.  If  such  an  application  of  it  is  well-founded,  neither 
in  this  case  nor  any  other  upon  this  question  *  could  any  [  *304] 
doubt  arise.  But  the  Court  have  never  said,  they  will 
make  the  devise  good,  as  far  as  they  can  ;  but,  that  a  devise,  the 
Law  will  not  support,  must  fail.  In  the  common  case  of  a  limitation 
over  of  personal  estate  after  a  death  without  issue,  if  the  doctrine 
of  cy  pres  can  be  applied,  the  Court  would  always  have  said,  they 
would  make  it  good  as  near  to  the  intention  as  they  could  ;  and  all 
testators  mean  issue  living  at  the  death :  but  no  such  decision  has  ever 
been  made ;  and  wills  after  wills  have  been  overturned  upon  that 
point.  In  this  case  the  application  of  the  doctrine  of  cy  pres  would 
totally  change  the  subject  given,  the  object  to  take,  and  the  time  of 
taking.  This  property  with  the  accumulation  is  given  to  a  person 
answering  a  certain  description  at  the  end  of  nine  lives.     Can  the 

VOL.  IV.  18  .       . 
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period  be  changed  ?  Can  the  Court  give  the  accumulation  for  seven 
lives  instead  of  nine,  and  take  an  object  at  the  expiration  of  the 
seventh  life  ?  The  doctrine  of  cy  pres  has  never  been  applied  in 
this  Court  but  to  cases  of  charity  (1)  ;  and  in  those  cases  it  has 
been  applied  far  enough.  Hvmberston  v.  Himherston  does  not  bear 
upon  this.  The  Court  did  no  more  in  that  case  than  a .  Court  of 
Law  would  do,  no  more  than  was  done  in  Chapman  v.  Brown.  The 
intention  there  was  obvious.  The.  Court  took  the  words  certainly 
not  in  the  sense  the  testator  meant ;  but  they  gave  an  estate-tail ; 
by  which  they  effectuated  the  main  intention  of  the  testator,  upon 
a  similar  principle  to  tliat,  upon  which  the  Court  of  King's  Bench 
decided  the  well-known  case  of  Robinson  v.  Robinson  (2)  ;  in  which, 
notwithstanding  the  words,  "  and  no  longer  "  annexed  to  the  estate 
for  life,  the  Court  held,  they  might  establish  it  as  an  estate-tail,  up- 
on the  main  intention,  that  the  estate  should  not  go  over  so  long  as 
there  was  any  issue.  No  case  applies  to  this,  no  rule  of  Law ;  and 
no  argument  can  disprove,  not  only  that  there  is  danger  of  a  per- 
petuity, but  that  there  is  an  actual  perpetuity.  There  is  nothing  in 
support  of  it  but  these  dicta ;  which  ought  to  be  referred  to  the 
cases  themselves,  and  not  to  a  case  like  this. 

Next,  as  to  the  accumulation.     It  is  impossible  to  look  to  that, 

as  coupled  with  the  limitations,  and  intended  to  endure 
[*  305]     *  for  such  a  length  of  time,  without  seeing  the  enormous 

inconvenience.  It  is  said,  that  a  power  to  restrain  aliena- 
tion implies  a  power  to  accuniulate  for  the  same  time.  That  cer- 
tainly is  not  a  necessary  consequence ;  and  no  case  is  to  be  found, 
in  which  it  is  established.  At  the  same  time  it  must  be  admitted, 
there  are  cases,  which  seem  to  imply,  that  during  the  time  an  estate 
is  kept  unalienable  the  profits  may  accumulate :  but  there  is  no  au- 
thority for  talking  any  number  of  lives,  as  in  this  will,  totally  uncon- 
nected with  the  enjoyment  of  the  property,  merely  for  the  purpose 
of  accumulation ;  and  the  cases  referred  to  are  far  from  proving, 
that  any  such  attempt  was  ever  thought  of,  or  that  any  thing  has 
fallen  from  any  Judge  to  Warrant,  accumulation  of  such  an  enorjoious 
duration.  Phipps  v.  KelyngCy  before  Lord  Camden,  is  so  shortly 
stated,  that  the  circumstances  cannot  be  exactly  collected  :  but  it  is 
obvious,  that  certain  leasehold  estates  must  have  been  accumulating 
for  ev.er,  if  the  Court  had  not  found  out  some  time,  at  which  it  was 
to  stop.  Lord  Camden  said,  it  must  stop,  where  any  future  limita- 
tion must  stop ;  when  any  unborn  person  attains  the  age  of  twenty- 
one.  To  reason  from  that  case,  that  there  may  be  such  an  accumu- 
lation as  is  now  contended,  is  open  to  the  observations  made  upon 
the  other  question,  and  the  cases  cited  upon  that ;;,  for  it  must  be  re- 

(1)  See  Momey  Ckntral  v.  BouUbee,  JUiomty  General  v.  Whntckunh^  Mornn 
General  v.  Andrew^  Momey  General  v.  Boyer^  aide,  vol.  iL  380 ;  iii.  141, 220,  633, 
714 ;  Ccrbyn  v.  French^  post,  418.  The  same  doctrine  has  been  applied  to  appoint- 
ments :  as  to  which  see  Pitt  v.  Jackson,  2  Bro.  C.  C.  51 ;  Bristow  v.  H^anUy  RotU- 
leds^e  V.  Dorril^  anU,  vol,  ii.  336,  357. 

(2)  1  Bur.  38 ;  3  Atk.  736 ;  2  Ves,  225. 
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membered,  that  accumulation  may  go  on  for  all  the  lives,  that  can 
possibly  be  put  into  a  will,  if  it  can  continue  during  these  nine  lives. 
Stephens  v.  Stephens  affords  no  inference  in  favor  of  accumulation. 
It  was  there  determined,  that  an  estate  may  be  kept  unalienGJ[)le  for 
a  life  in  being  and  twenty-one  years  afterwards ;  that  is,  it  need 
not  vest  in  an  unborn  child  till  the  age  of  twenty-one.  That  does 
not  necessarily  keep' the  estate  unalienable  for  twenty-one  years; 
though  it  is  so  considered.  In  Hopkins  v.  Hopkins  the  intermedi- 
ate rents  and  profits  were  4ield  to  belong  to  the  heir  at  law.  That 
shows  only,  that  the  question  was  agitated.  The  case  upon  Lady 
Oenison's  will  does  not  apply.  There,  as  in  many  cases,  the  estate 
was  limited  to  an  unborn  son,  a  second  son  of  Miss  Midgeley,  witli 
a  direction,  that  till  such  son  shall  attain  the  age  of  twenty-one,  the 
profits  shall  accumulate.  If  accumulation  is  allowed  in  any  d^ec, 
it  is  impossible  to  say,  it  may  not  go  so  far.  Miss  Midgeley  might 
have  had  a  second  son  within  two  years  after  the  death  of  the  testa- 
trix. The  accumulation  therefore  was  not  necessarily  to  continue 
longer  than  twenty-three  years :  but  it  might  by  possibility 
continue  *  during  the  life  of  Miss  Midgeley,  and  beyond  [*  306] 
that,  till  a  future  second  son  should  attain  the  age  of 
twenty-one.  Is  that  an  argument  for  allowing  ex  necessitate  an x  ac- 
cumulation for  five  thousand  lives,  or  as  many  as  the  imagination 
can  frame,  that  can  possibly  be  so  pursued,  that  it  may  be  known, 
when  they  cease  to  exist  ?  The  accumulation  under  that  will  has 
gone  as  far  as  most  cases.  No  case  has  gone  farther.  In  Gibson  v. 
Lord  Montforty  upon  the  celebrated  will  of  Mr.  Shepherd,  the  ac- 
cumulation could  not  have  continued  longer  than  for  the  life  of  Miss 
Shepherd ;  and  the  moment  a  child  was  born  the  estate  vested,  lia- 
ble to  open  upon  the  birth  of  other  children.  How  monstrous  it 
would  be  from  that  to  draw  an  inference  in  favor  of  this  accumula- 
tion !  I  do  not  press  the  amount  of  the  property.  The  only  dif- 
ference upon  that  is,  that  the  consideration  of  the  effect  of  the  ac- 
cumulation of  a  very  large  fortune  brings  the  danger  of  great  accu- 
mulation to  the  minds  of  those,  who  are  to  consider  it,  in  a  different 
way  from  a  moderate  accumulation  upon  a  small  sum. 

It  may  be  fairly  stated,  that  this  question  has  never  been  consid- 
ered ;  for  all  the  instances  to  be  found  are  for  a  very  short  time,  at 
the  utmost  a  life  and  the  possible  addition  of  twenty-one  years. 
The  enormous  consequences  of  the  accumulation  aimed  at  by  this 
will  never  entered  into  the  imagination  of  the  Judges :  otherwise  it 
is  impossible,  that  the  inconvenience  should  not  have  been  discussed. 
The  whole  doctrine  of  accumulation  is  of  a  very  late  date.  There 
is  no  instance  farther  back  than  the  Reports  of  Forester,  and  one  or 
two  in  Peere  Williams.  The  reason  is  obvious.  It  could  not  occur, 
where  the  estate  was  limited  for  life ;  nor  where  there  was  a  fee 
upon  a  fee.  I  believe  it  never  occurred,  till  personal  property  came 
to  be  the  subject  of  these  remote  limitations.  Lord  Hardvvjcke  ob- 
served upon  Mr.  Shepherd's  will,  that,  where  the  property  is  given 
as  a  residue,  as  one  mass,  there  must  be  accumulation,  because  the 
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profits  belong  to  the  mass.  After  the  doctrine  had  arisen,  it  was  by 
degrees  applied  to  real  estate  ;  and  so  it  has  reached  the  state  in 
which  we  now  find  it  If  I  am  asked  where  it  is  to  stop,  I  answer, 
look  to  what  has  been  decided :  accumulate  as  far  as  your  prede- 
cessors have  accumulated  ;  go  no  farther.  What  uncertainty  can 
arise  from  that  ?  If  accumulation  has  taken  j)lace  for  one  or  for 
two  lives,  let  it  go  so  far.  What  makes  the  law  ?  The  decisions : 
what  the  Judges  do ;  not  loose  dicta  thrown  out  in  argument ;  which 

the  cases  before  them  do  not  necessarily  call  for. 
[*  307]         *  As  to  the  words  of  the  restrictive  clause  "  bom  in  due 

time  afterwards,"  it  is  very  uncertain,  what  sense  is  to  be 
^ven  to  them,  supposing  them  to  apply  to  all  the  classes  of  lives. 
They  are  used  in  this  will  in  a  sense  perfectly  new.  In  the  case  of 
a  father  there  is  a  very  natural  presumption  ;  and  where  there  is  a 
gift  generally  to  all  the  children  of  a  third  person  living  at  his  death, 
it  is  not  a  natural  construction  to  exclude  a  posthumous  child. 
Unless  these  words  have  a  clear  and  certain  meaning,  the  devise  is 
void  ;  because  no  one  can  tell,  what  time  was  in  the  testator's  con- 
templation. If  they  mean  children  in  the  womb,  he  had  no  power 
to  restrain  the  alienation  or  enjoyment  of  an  estate  during  the  life 
of  a  child  in  the  womb ;  for  such  child  is  not  a  life  in  being  within 
the  sense  of  the  dicta,  that  are  relied  on.  There  is  no  instance,  in 
which  an  unborn  child  has  ever  been  considered  in  existence,  merely 
for  the  purpose  of  keeping  property  unalienable,  where  tliat 
child  is  not  to  take.  The  metaphorical  expression,  that  all  the  can- 
dles are  lighted  together,  apd  the  other  expression,  that  all  the  lives 
are  wearing  out  at  the  same  time,  apply  to  lives  actually  in  being, 
subject  to  all  the  casualties  of.  life.  Upon  this  supposition  the  life 
begins  to  wear  out,  before  it  begins  to  exist.  Was  it  ever  imagined, 
that  under  an  Act  of  Parliament  or  a  leasing  power  a  child  in  the 
womb  might  be  described  as  one  of  the  lives  ?  It  is  a  stretch  of  the 
words,  that  has  never  yet  been  made.  This  very  clause  of  this  will 
negatives  such  a  construction  by  using  particular  words  to  describe 
posthumous  children.  I  admit  the  cases,  that  have  been  cited  to 
show,  that  such  a  child  is  considered  as  in  existence  under  certain 
limitations,  and  for  some  purposes,  for  its  benefit.  Accordingly  in 
many  cases  it  has  been  held  capable  of  taking  by  descent ;  and  why 
not  by  purchase  I  do  not  know ;  except  that  in  Reeve  v.  Lang  all 
the  Judges  held,  that  it  could  not ;  which  produced  the  Statute. 
That  such  child  may  take  for  its  benefit,  fVallis  v.  Hodson,  cited  by 
Mr.  Cox,  is  a  direct  authority.  Lord  Hardwicke  there  states  the 
rule  of  the  Civil  Law,  and  how  it  came  to  be  adopted  in  this  coun- 
try. The  passage  cited  from  Domat  proves  precisely  the  same  thing : 
an  infant  en  ventre  may  be  heir  or  executor  ;  because  he  may  take 
real  or  personal  property :  it  is  for  his  benefit :  but  he  is  not 
compelled ;  for  he  may  renounce,  when  he  is  of  age.  Long  v. 
Blackall  and  Whitelock  v.  Heddon  do  not  prove  the  contrary 
proposition.  In  the  former,  if  a  son  should  be  born,  the  premi- 
ses were    given   to   him :    it   was    decided,   that    he   was  capa* 
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ble  of  taking;  and  the  limitation  over  after  his  death  was  good. 
It  was  for  his  benefit ;  therefore  he  might  have  taken.  The  latter 
case  is  exactly  to  the  same  effect.  It  proves  only,  that  a  child 
en  wntre  may  take  an  estate.  How  does  that  prove  the  proposition 
to  be  proved ;  that  such  chikl  is  to  be  considered  a  life  in  being  for 
all  purposes ;  for  it  mast  be  so,  if  he  is  so  considered  for  this  pur- 
pose ?  The  doctrine,  that  such  a  child  may  be  vouched,  is  curious  : 
but  there  is  good  sense  in  it.  The  person  to  be  vouched  is  the  heir 
of  the  warrantor ;  and  no  other  person  can  be  the  actual  heir,  till  it 
is  known,  whether  such  child  will  come  into  being.  It  wilh  not 
escape  your  Lordship,  that  every  particular  instance,  showing,  that 
a  child  en  ventre  is  to  be  considered  as  in  being  for  particular  pur- 
poses, proves,  that  it  is  not  to  be  so  considered  for  all  purposes.  It 
must  be  implied,  that  for  many  purposes  and  many  considerations  it 
is  to  be  considered  not  in  being.  Is  there  any  reason,  why  your 
Lordship  should  go  beyond  any  decision,  you  can  find,  to  consider 
such  a  child  in  being  for  the  purpose  of  supporting  these  limitations 
and  'this  accumulation  ? 

Upon  the  whole  this  will  is  bad,  as  falling  within  no  decision,  rule, 
or  principle  ;  being  founded  entirely  on  loose  dicta.  If  your  Lord- 
ship establishes  it,  you  will  do  that,  which  has  never  been  done 
before.  You  will  create  a  real  perpetuity ;  for,  as  no  distinction  can 
be  made  between  the  number  of  lives  taken  by  this  will  and  any 
number  of  Uves,  your  Lordship  wilt  make  an  example,  by  which  an 
actual  perpetuity  may  be  created,  extending  according  to  every  cal- 
culation to  a  century  at  least,  probably  to  120  years;  to  which  may 
be  added  a  contingent  minority.  It  will  produce  very  dangerous 
ccmsequences.  The  freedom  of  election,  the  general  effect  upon 
the  property  of  the  country,  these  considerations  will  weigh  with 
your  Lordship  against  establishing  a  precedent  unlike  any  thing  that 
has  been  done  by  your  predecessors.  If  any  cases  like  this  can  be 
found,  this  must  f<^ow  them  :  if  none,  that  in  any  view  of  it  come 
near  to  this,  the  loose  dicta  scattered  through  the  Books  will  not  be 
sufficient  to  support  so  unreasonable  and  monstrous  a  will. 

♦  1799,  April  20^A.  Lawrence  (a),  JuBticCy  after  par-  [*  309] 
ticulariy  stating  the  case,  proceeded  thus  :  — 

{a)  Sir  Soulden  Lawrence  beeame  a  Justice  of  th&  Common  Pleas,  in  1793.  In 
1795,  he  was  transferred  to  the  King's  Bench,  exchan|nag  seats  with  Mr.  Justice 
Bailer,  (see,  anie^  I  V.  19,)  who  prdWred  the  Court  of  Common  Pleas,  where  he 
continued  till  1808.  The  following  interesting  sketch  of  him  is  drawn  from  the 
serieB  of  articles,  entitled,  My  Contemporaries ;  from  the  Note  Book  of  a  Retired 
Barrister  [Mr.  Espinassel ;  FrazePs  Magazine,  vol.  vi.  p.  316-319. 

^  The  retirement  of  Mr.  Justice  Buller  from  the  Court  of  King's  Bench,  by  an 
exchange  of  seats  with  Mr.  Justice  Lawrence,  then  a  judge  of  the  Court  of  Com- 
mon Pleas,  took  place  in  June,  1794,  when  the  latter  was  appointed  a  judge  of 
the  Court  of  King's  Bench.  Before  his  elevation  to  the  bench,  he  was  Uttle 
known.  His  talents  had  not  been  appreciated  as  they  deserved,  and  his  rank  of 
business  bore  no  proportion  to  his  merits.  He  was  a  judge  of  considerable  abili^ 
and  learning.  He  afforded  a  striking  proof,  of  how  litue  practice  at  the  bar  is 
leqnired  to  constitute  an  able  judge  when  called  to  the  bench,  or  is  a  test  of 
necessary  fitness  for  that  situation.    When  at  the  bar,  he  sat  in  tlie  front  row  of 
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The  part  of  the  will,  on  which  the  question  in  this  case  awes,  is 
shortly  this. 

It  is  a  devise  and  bequest  by  Mr.  Thellusson  to  his  trustees  and 
executors,  of  his  real  estates  and  the  residuum  of  his  personal  estate, 
upon  trust  to  lay  out  the  personal  estate,  and  the  accumulated  prof- 

the  Kixiff's  Bench,  at  the  back  of  T.  C!owper,  the  king's  counsel.  That  afforded 
me  a  full  opportunity  of  daily  hearing  the  pleasant  flights  of  his  lively  imagina- 
tion, and  of  being  acquainted  with  the  extent  of  his  business,  from  the  place 
where  I  have  before  mentioned  I  sat  as  a  student  This  continued  to  Hilary 
term,  1787,  when  he  took  the  coif.  From  that  period,  until  the  year  1794,  he 
practiced  in  the  Court  of  Common  Pleas,  at  which  time  he  was  made  a  judge  of 
that  court  During  the  whole  of  the  time  that  he  remained  in  the  King's  Bench, 
with  the  exception  of  business  connected  with  his  circuit  (the  western),  he  had 
none,  and  of  tnat  from  his  circuit  a  very  nKwlerate  share.  By  obtaining  rank  as  a 
sergeant,  he  necessarily  became  a  leader ;  but  to  what  extent  I  had  no  means  of 
being  acquainted  with,  having  then  taken  my  scat  at  the  King's  Bench  bar. 

•*  Mr.  Justice  Lawrence  possessed  the  advantage  of  a  very  handsome  person, 
accompanied  with  a  great  share  of  dignity  of  manner.  His  deportment  was 
haughty ;  but  it  was  one  of  pride  unmarked  with  insolence.  He  knew  what  was 
due  to  the  station  which  he  filled,  and  he  exacted  the  respect  to  which  it  was 
entitled.  He  crushed  assumption  and  forward  impudence  by  a  look,  and  brought 
them  down  to  the  level  of  tlieir  own  insignificance.  I  recollect  an  instance  of 
this,  on  one  occasion  when  I  attended  him  as  counsel  on  a  summons.  The  attorney 
on  the  opposite  side  was  a  Mr.  Tomlinson,  a  man  then  in  extensive  practice,  but 
forward,  assuming,  and  self-sufficient  He  made  some  observation  which  offended 
the  learned  judge.  He  rose  haughtily  from  his  chair,  and  without  uttering  a 
word,  fixed  his  eyes  on  Tomlinson,  and  waved  his  hand  towards  the  door.  Con- 
tempt could  not  have  been  conveyed  half  so  expressively  b^  any  words  which  he 
could  have  used.    Tomlinson  understood  his  meaning,  and  instantly  retired. 

<'  He  was  partial  to  those  to  whom  birth  or  education  gave  a  claim  to  the  title 
of  gentUfnaru  To  those  who  derived  no  pretensions  to  it  from  either  of  those 
sources,  he  never  showed  a  want  of  attention,  unless  they  exhibited  any  traits  of 
vulgar  assurance  or  upstart  insolence:  to  those  he  unsparingly  dealt  the  fiill 
measure  of  contemptuous  observance.  To  the  incorrect  in  morals  or  professional 
conduct,  he  was  irreconcilably  supercilious  and  invariably  severe. 

•*  Among  those  whom  he  so  distinguished,  were  those  members  of  the  bar  who 
were  connected  with  the  newspapers,  and  who  were  employed  by  the  proprietors 
to  fiimish  matter  to  fill  up  their  columns,  by  reports  of  cases  decided  in  the  courts 
at  Westminster,  or  which  took  place  in  the  public  offices.  Towards  those 
engaged  in  the  latter  of  these  employments,  he  was  pointedly  defective  in  atten- 
tion and  courtesy ;  and  to  those  who  reported  cases  only  for  the  public  papers,  his 
displeasure  was  not  directed  against  them  for  doing  so,  but  for  the  purposes  to  which 
it  was  turned.  With  high  notions  of  professionel  correctness  and  of  professional 
dignity,  he  thought  both  sacrificed  by  reporting  cases  from  the  public  offices.  But 
he  has  been  known  to  pronounce  the  strongest  censure  on  the  advantage  taken  by 
those  who  employed  themselves  in  reporting  for  the  newspapers  the  cases  which 
passed  in  court,  of  introducing  their  own  names  on  every  the  most  trifling  matter 
in  which  they  happened  to  be  employed.  This  he  held  to  be  a  base  and  unworthy 
course  to  resort  to,  for  the  purpose  of  procuring  a  false  character,  and  a  dishonor- 
able mode  of  obtaining  credit  for  talent  which  they  did  not  possess,  and  rank  in 
business  to  which  they  had  no  title.  As  far  as  this  goes,  every  honorable  mem- 
ber of  the  profession  would  applaud  that  conduct  of  the  learned  judge ;  beyond,  it 
is  illiberal.  It  was  a  traffic  in  which  I  never  was  engaged,  but  to  the  general 
proscription  of  which  I  never  did  nor  can  subscribe. .  It  was  once  agitated,  at  the 
bench  of  that  inn  of  court  of  which  I  am  a  bencher,  to  refuse  a  call  to  the  bar  to 
those  students  who  so  employed  themselves.  I  strongly  opposed  the  adoption  of 
any  such  resolution.  It  was,  and  is  my  opinion,  that  to  report  what  pajsses  in 
court,  if  resorted  to  as  a  means  to  add  to  a  slender  income,  and  it  is  done  impar- 
tially and  fairly,  merits  praise  rather  than  censure.  How  many  are  candidates  to 
become  members  of  the  bar  whose  incomes  aflbrd  them  a  most  scanty  support  ? 
VOL.  IV.  18* 
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its,  whioh  may  arise  from  his  original  and  the  after-purchased  estates, 
during  the  lives  of  his  three  sons  and  such  of  their  issue  as  shall 
be  living  at  the  time  of  his  death  or  born  in  due  time  afterwards,  in 
the  purchase  of  real  estates,  and  on  the  death  of  the  survivor  of  the 
several  persons,  during  whose  lives  the  accumulation  is  directed  to 
go  on,  to  divide  the  devised  and  purchased  estates  into  three  parts, 
and  to  convey  them  respectively  in  tail  male  to  the  eldest  male  lineal 
descendant  of  his  three  sons,  with  cross  remainders ;  and  if  there 
shall  be  but  one  son,  then  to  him  in  tail  male ;  and  in  case  there 
should  not  be  any  such  male  lineal  descendant,  then  upon  trust  to 
sell  the  same,  and  pay  the  money  arisrng  from  thence  to  his  Majesty 
for  the  benefit  of  the  Sinking  Fund. 

Upon  this  case  the  objections,  which  have  been  made  to  the  dis- 
position of  Mr.  Thellusson,  are  reducible  to  three  heads. 

The  first  is,  that  by  his  will  he  has  exceeded  the  limits,  within 
which  the  contingency  must  happen,  upon  which  executory  devises 
are  permitted  to  take  effect. 

The  second  is,  that  the  doctrine  of  executory  devises  is  not  ap- 
plicable to  the  purpose  of  a  trust  of  accumulation,  whose  object  is 
to  separate  the  enjoyment  of  the  estate  from  the  'persons,  during 
whose  lives  it  is  unaHenable. 

The  third  is  the  supposed  uncertainty  of  the  persons,  who  are  the 
objects  of  the  beneficial  trusts,  after  the  determination  of  the  period 
of  accumulation. 

As  to  this  last  objection,  it  does  not  appear  to  me,  that  the  time 
is  arrived,  that  makes  it  proper  for  discussion.  The  possi- 
bility, ♦  that  a  question  may  arise  between  persons  claiming  [♦  310] 
as  the  next  male  lineal  descendants  of  the  testator's  sons, 
is  not,  as  I  apprehend,  a  ground  for  the  Court's  refusing  to  take  care, 
that  the  trusts  be  prc^rly  executed,  if  under  any  circumstances  a 
claimant  may  exist,  about  whose  right  there  can  be  no  doubt.  In 
the  course  of  the  reply  it  was  admitted,  that  there  may  be  a  person, 
who  will  answer  the  description  of  eldest  male  lineal  descendant  of 
some  one  of  the  sons ;  and  who  will  unquestionably  be  entitled  to 
take  the  whole ;  and,  as  the  Attorney  General  has  said,  the  three 
sons  may  die  without  any  male  lineal  descendant ;  in  which  case  the 
Crown  will  take.     Therefore  without  saying  any  thing  as  to  this  ob- 

How  many  whose  means  fall  far  short  of  their  merit,  and  who  feel  the  bitter 
tnith  of  Juvenal's  lines, — 

*^  Hand  fkcile  emcrgimt,  quorum  yirtuUbufl  otetat 
R«8  angUBta  domi? *'— «/»o.  3.  laL  1. 164. 

^  After  his  death,  the  following  anecdote  was  circulated  of  Mr.  Justice  Law- 
rence. A  cause  had  been  tried  before  him  at  York,  in  which  he  had  summed  up 
to  the  jury  to  find  a  verdict  for  the  defendant,  which  they  accordingly  did.  On 
farther  consideration,  it  appeared  to  him  that  he  had  mistaken  the  law.  A  verdict 
having  been  recorded  against  the  plaintiff,  he  had  no  redress ;  but  it  was  said, 
that  Mr.  Justice  Lawrence  left  him  by  his  will  a  sum  sufficient  to  indemnify  him 
for  his  Ices.  This  I  give  merely  as  a  report,  and  give  it  willingly,  as  honorable 
to  the  memory  of  one  of  the  most  able,  most  independent,  and  most  dignified  of 
the  judges  who  filled  a  judicial  seat  in  my  day." 
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jection  but  that  I  think  it  premature,  I  shall  proceed  to  consider  the 
others. 

The  first  objection  has  been  divided  into  several  heads  : 

The  first  of  which  is,  that  the  words  of  restriction  in  Mr.  Thel- 
lusson's  will,  namely,  <<  as  shaU  be  living  at  the  time  of  my  decease 
or  bom  in  due  time  afterwardsy^  are  according  to  just  construction 
to  be  confined  to  the  last  class  of  persons,  during  whose  lives  the 
accumulation  is  to  be ;  and  cannot  according  to  the  rules  of  con- 
struction be  carried  back  to  any  of  the  prior  classes ;  the  conse- 
quence of  which  will  be,  that  the  estate  will  be  unalienable  during 
the  lives  of  the  issue  of  his  sons  and  grandsons,  though  born  long 
after  his  death. 

Another  head  of  this  first  objection  is  that  according  to  the  doc- 
trine of  executory  devises  an  indefinite  number  of  lives  though  they 
be  concurrent,  cannot  be  taken,  to  protract  the  time,  during  which 
the  estate  is  unalienable,  from  the  manifest  inconvenience,  t(iat  will 
result ;  and  that  the  number  assumed  by  Mr.  Thellusson  is  so  great 
as  to  have  that  consequence. 

A  third  head,  into  which  it  is  branched,  is  that  by  the  words 
<<born  in  due  time  afterwards"  the  testator  has  added  lives  not 
in  esse  at  the  time  of  his  death  to  the  lives  of  persons  in  esse ;  and 
that  on  that  account  the  trusts  are  void,  if  the  restrictive  clause 
should  be  construed  as  extending  to  all  the  previous  classes. 

The  last  head  of  this  first  objection  is,  that  the  accumulation  by 

the  directions  of  the  will  is  to  continue  beyond  the  dura- 

[*  311]     tion  of  *all  these  lives,  and  is  to  go  on,  until  estates  are 

actually  purchased,  divided,  and  conveyed,  to  the  persons 

entitled  under  the  trusts  of  the  will ;  and  that  on  this  ground  the 

trusts,  so  far  as  respects  the  personalty,  are  void. 

This  last  branch  of  the  first  objection  was  not  much  pressed  by 
the  gentleman,  who  made  it,  nor  insisted  on  in  the  reply.  If  the 
will  is  attended  to,  there  does  not  appear  to  me  any  ground  for  it. 
The  testator  directs  the  accumulation  and  the  purchases  to  be  made 
therewith  to  go  on  during  the  lives  of  the  several  persons  described 
in  the  will  and  of  the  survivor :  and  after  the  death  of  the  survivor 
he  directs  a  partition  to  be  made,  and  a  conveyance  to  be  made  of 
one  third  part  to  the  use  of  the  eldest  male  lineal  descendant  then 
living.  The  obvious  meaning  of  this  is,  living  at  the  decease  of  the 
survivor.  The  testator  directs  the  accumulation  to  go  on  during  the 
lives  only,  and  without  any  interval  of  time  after  the  death  of  the 
survivor  directs  the  partition  and  conveyance  to  be  made ;  and 
though  some  time  must  be  employed  in  the  partition  and  conveyance, 
that  will  not  prolong  the  trust  of  accumulation,  or  the  time,  during 
which  the  estate  is  locked  up ;  for  upon  the  death  of  the  survivor 
the  interests  of  the  persons  to  take  will  become  vested  in  them,  and 
be  disposable  by  them. 

As  to  the  first  head  of  this  objection,  that  the  words  of  restriction 
are  to  be  confined  to  the  last  class  of  persons,  and  cannot  be  carried 
back  to  the  prior  classes,  it  has  been  rightly  admitted,  that,  whatever 
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may  be  the  strict^  grammatical,  construction  of  the  words  of  a  will, 
that  is  not  to  govern,  if  the  intention  of  the  testator  requires  a  dif- 
ferent construction ;  and  this  has  been  rightly  admitted ;  for  there 
can  be  no  rule  better  established,  than  that  in  the  CQnstruction  of 
wills  the^intention  of  the  testator  is  to  govern,  if  that  intention  be 
consistent  with  with  the  rules  6f  Law :  and  every  inaccuracy  of 
grammar  ai\d  every  impropriety  of  terms  shall  be  corrected,  if  that 
intention  be  clear  and  manifest  (1)  ;  and  this  rule  of  construction 
holds  in  all  cases ;  whether  the  testamentary  disposition  be  such  as 
a  Court  will  favor,  or  the  contrary.  In  some  cases,  as  in  the  case  of 
creditors,  an  intention  in  the  testator  shall  be  inferred  from 
the  purpose  of  his  devise  beyond  what  *  may  be  collected  [*  312] 
from  any  thing  he  has  said  in  express  terms :  but  where 
the  testator's  intention  is  certain  and  clear,  however  undeserving  it 
may  be  of  favor  in  a  Court  of  Justice,  I  know  of  no  authority  for 
saying,  that  the  will  shall  receive  a  construction  to  defeat  such  in- 
tent, because  it  is  odious  and  not  to  be  favored.  If  we^look  for  the 
intention  of  the  testator  in  this  case,  I  think,  there  can  be  no  doubt 
that  it  was,  that  his  property  should  be  kept  unalienable  for  as  great 
a  length  of  time  as  it  could  by  Law,  in  order  that  the  produce  of 
its  accumulation  at  the  end  of  that  period  might  be  transmitted  to 
three  of  his  male  descendants.  To  effectuate  this  intention  it  was 
necessary,  that  the  accumulation  should  not  go  on  during  the  whole 
of  the  Uves,  unless  narrowed  by  the  restrictive  clause.  Without 
that  his  intent  will  be  defeated.  For  what  purpose  could  the  res- 
triction be  introduced  at  all,  but  to  prevent  a  construction,  that  would 
defeat  his  intention ;  and  ijf  it  was  done  with  that  view  as  to  one 
class,  it  would  be  strange  to  suppose,  be  meant  to  confine  it  to  that 
class,  when  the  reason  for  introducing  it  applies  equally  to  the 
others  (2).  It  has  been  asked  in  the  argument,  how  can  the  Court 
know,  the  testator  did  not  intend  to  use  the  first  description  of  per- 
sons in  its  most  extended  sense  ?  It  certainly  is  a  sense,  which  the 
words  will  bear :  but  surely  it  is  not  reasonable,  that  the  Court  should 
adopt  that  construction,  which  will  defeat  tlie  will,  and  give  to  his 
heir  at  law  and  next  of  Mn  what  it  was  most  unquestionably  his  in- 
tention that  they  should  not  enjoy.  Read  this  will  with  reference 
to  the  rules  of  Law,  and  there  can  be  no  doubt ;  and  it  is  a  rule, 
that,  where  words  are  capable  of  a  twofold  construction,  even  in 
the  case  of  a  deed,  and  much  more  in  the  case  of  a  will,  such  a 
construction  shall  be  received  as  tends  to  make  it  good  (3).  The 
true  construction  of  the  sentence  is  to  refer  the  words,  <^  as  shall  be 
living  at  the  time  of  my  decease  or  born  in  due  time  afterwards," 
to  every  person  described  in  the  sentence,  who  was  not  in  esse  at 
the  time  of  making  the  will.  To  all  of  them  they  are  applicable, 
and  to  no  others  with  any  propriety  of  language  ;  and  the  adding 
the  restriction  after  the  enumeration  of  the  last  class  was  not  be- 


ll) 3: 
(2)11 


Sand.  60. 
(3j  3  P.  Will.  260. 
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cause  it  was  intended  to  apply  to  that  only,  but  in  order  to  avoid  the 
frequent  repetition  of  it. 

The  two  remaining  heads,  into  which  this  objection  has  branched, 
are  more  considerable. 

The  first  is,  that  an  indefinite  number  of  lives  or  classes  of  lives 
cannot  be  taken  to  postpone  the  vesting  of  the  executory  interest ; 
as  it  would  lead  to  this  monstrous  proposition,  that  an  estate  might 
be  made  unalienable  during  the  lives  of  all  the  Members  of  both 
Houses  of  Parlimcnt,  of  all  the  Deans  and  Chapters  in  the  Kingdom, 
and  in  short  for  any  number  of  lives,  the  duration  of  whose  continu- 
ance could  be  by  any  means  ascertained  ;  and  in  support  of  this  ob- 
jection an  expression  has  been  much  relied  on  of  Lord  Nottingham, 
in  The  Duke  of  Norfolk* s  Case ;  who  to  the  question,  where  he 
would  stop,  if  not  at  the  line  drawn  in  Child  and  Bailey* s  Case,  an- 
swered, that  he  would  stop,  wherever  any  visible  inconvenience  ap- 
peared. But  however  monstrous  such  doctrine  may  appear  at  first 
sight,  I  find  no  authority  for  deciding,  that  there  cannot  be  an  in- 
definite number  of  concurrent  lives ;  and  that  there  is  any  limited 
number,  the  going  beyond  which  will  be  inconvenient.  In  Love  v. 
Windham,  it  is  laid  down,  that  a  term  may  b^  limited  to  one  for  life ; 
remainder  to  another  for  Kfe  ;  remainder  to  a  third ;  and  so  on  to 
twenty.  In  3  Ch.  Ca.  29,  Lord  Nottingham  says  the  same  thing; 
that  twenty  remainders  for  Kfe  in  the  trust  of  a  term  are  good,  be- 
cause they  produce  no  inconvenience.  In  Scaitergood  v.  Edge  the 
Court  laid  it  down,  that  an  executory  estate  to  arise  within  a  reason- 
able time  is  good  ;  that  twenty,  nay  thirty,  years  have  been  thought 
a  reasonable  time.  <<  So  is  the  compass  of  a  life  or  lives ;  for  let  the 
lives  be  nevef  so  many,  there  must  be  a  survivor ;  and  so  it  is  but 
the  length  of  that  life.'' 

By  this  expression  the  Courts  cannot  be  understood  to  have  had 
in  view  any  limited  number  of  lives.  If  they  had,  they  would  never 
have  expressed  themselves  by  a  phrase  as  comprehensive  as  the  lan- 
guage affords.  In  Robinson  v.  Hardcastle,  2  Bro.  C.  C.  30,  Lord 
Thurlow  says,  a  man  may  appoint  100  or  1000  trustees,  and  that 
the  survivor  of  them  shall  appoint  a  life  estate,  that  would  be  within 
the  line  of  a  perpetuity. 

Where.is  the  diflerence  between  the  survivor  of  1000  appointing 
a  life  estate,  and  limiting  an  estate  to  a  trustee  and  his  heirs  to  ap- 
point on  the  death  of  the  survivor  of  1000  ?  If  nine  lives  are  too 
many  in  this  case,  the  Court  must  so  decide,  because  it  is  inconvenient 
in  any  case  to  assume  so  great  a  number :  for  a  general 
[*314]  rule  cannot  depend  upon  the  particular  circumstances  *of 
any  case ;  and  this  must  be  the  rule,  whether  they  are 
nine  very  young  lives,  or  nine  of  the  oldest.  If  nine  lives  cannot  be 
assumed,  because  it  is  inconvenient,  where  is  the  line  to  be  drawn  ? 
In  laying  down  the  rule  to  the  extent  we  find  it,  I  do  not  conceive, 
the  Judges  were  not  aware  of  the  difference  between  one  life  and 
twenty :  but  they  considered  nothing  in  executory  devises  as  tend- 
ing to  perpetuities  and  inconvenient,  which  did  not  tie  up  property 
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longer  than  it  might  be  at  the  common  law  by  the  limitations  of  an 
estate  of  inheritance.  There  can  be  no  doubt,  that  you  may  create 
as  many  vested  remainders  for  life  without  any  objection  of  a  per-* 
petuity  as  you  shall  think  fit.  Of  such  limitations  the  law  has  no 
abhorrence  as  a  perpetuity :  but  if  you  would  go  beyond,  and  wish 
to  transmit  your  estate  in  a  course  of  descent,  you  must  give  an 
estate  of  inheritance ;  which  will  be  alienable  at  twenty-one  years 
after  the  determination  of  the  vested  remainders.  The  Court  has 
no  criterion  to  judge  of  the  inconvenience  arising  from  the  restric- 
tion of  property  by  executory  devise  except  from  contrasting  it  with 
the  restraint,  which  the  conmion  law  allows  to  be  put  on  the  aliena- 
tion of  real  property ;  and,  whatever  difference  there  may  be  as  to 
the  mode,  in  which  different  forms  of  conveyance  operate  on  the 
subject,  there  is  none  with  respect  to  the  effect  arising  from  the 
property  being  rendered  unalienable. 

The  third  head  into  which  the.  first  objection  is  branched,  is,  that 
the  testator  has  to  the  lives  of  persons  in  esse  at  least  added  the 
lives  of  persons  en  ventre  sa  mere  to  prolong  the  time  of  accumula- 
tion, if  he  did  not  mean  to  go  farther;  and  has  by  these  means  ex- 
ceeded the  compass  of  a  life  or  lives  in  being,  and  twenty-one  years, 
and  the  fraction  of  another  year  for  the  time  of  gestation ;  which  is 
the  utmost  period  allowed  for  an  executory  devise  to  take  effect. 

This  leads  to  an  inquiry  of  what  the  testator  meant  by  the  words 
"  in  due  time  afterwards."  And  to  support  this  last  head  of  objec- 
tion this  expression  has  in  the  course  of  the  argument  been  consid- 
ered as  meaning  the  time  of  gestation,  or,  perhaps,  the  period  of 
twenty-one  years.  In  arguing  this  point  great  learning  and  inge- 
nuity have  been  shown  in  tracing  the  history  of  executory  devises, 
in  investigating  the  foundation  of  the  rule  determining, 
how  remote  the  contingency  may  be,  on  which  *  they  may  [*  31 5] 
take  effect,  and  in  discussing  the  cases  to  be  found  on  the 
subject.  But  according  to  what  I  conceive  to  be  the  true  meaning 
of  this  expression,  it  is  not  necessary  at  this  time  to  enter  into  a 
consideration  of  these  matters.  The  words  "  in  due  time  after- 
wards "  are  words  of  relation.  The  time  must  be  due,  that  is,  fit 
and  proper,  in  respect  of  some  matter  or  thing,  to  which  they  may 
be  referred :  but  what  that  is  has  not  been  in  terms  pointed  out  by 
the  testator,  and  is  to  be  collected  from  what  may  appear  to  be  the 
general  purpose  of  the  will.  When  a  man  speaks  of  the  children 
his  wife  may  bear,  the  obvious  meaning  of  those  words  is  the  time 
of  gestation  ;  as  he  can  have  no  children  born  of  her  in  due  time 
after  his  death,  who  are  not  brought  forth  within  that  time.  But 
the  ground,  upon  which  that  meaning  is  to  be  inferred,  does  not  ex- 
ist, when  a  man  speaks  of  the  children  of  another  person.  There 
is  no  time,  which  is  undue  for  such  children  to  be  born  with  refer- 
ence to  himself.  They  are  not  bom  less  in  due  time  after  his  death 
from  coming  into  the  world  at  the  end  of  twelve  or  eighteen  months, 
or  more,  than  if  born  within  a  less  period  than  nine  months.  If 
however  it  can  be  collected  from  the.  will,  that  the  testator  from 


315  THELLUSSON  V.  WOODFORD.  [1798-9. 

analogy  to  the  use  of  that  expression  by  parents  meant  to  describe 
the  period  of  gestation,  it  may  very  well  be  so  understood.  But  I 
do  not  see  any  thing,  from  which  it  necessarily  follows,  that  the  tes- 
tator in  this  case  meant  a  period  of  nine  months  or  twenty-one 
years  after  his  death ;  and  I  do  not  think  either  the  true  construc- 
tion. The  construction  I  put  upoii  the  words  <^  in  due  time ''  is  to 
understand  those  words  as.  meaning  to  describe  that  period,  during 
which  persons  may  come  in  esse,  for  whose  lives  according  to  Law 
the  accumulation  may  go  forward  :  just  as  if  the  testator  had  said, 
upon  trust  during  the  lives  of  such  issue  of  my  sons  as  shall  be  liv- 
ing at  the  time  of  my  death,  and  of  such  issue  of  my  sons  as 
shall  be  born  within  such  time  after  my  death,  as  that  the  continu- 
ance of  the  trust  during  their  lives  may  legally  subsist.  In  support 
of  this  construction,  in  that  part  of  the  w^,  which  directs,  how  the 
presentation  to  the  living  of  Brodsworth  shall  be  made,  he  points 
out  a  rotation,  according  to  which  each  of  his  male  lineal  descendants 
shall  nominate,  if  he  be  capable  by  Law  of  making  such  nomina- 
tion, when  the  church  becomes  vacant,  <<  or  in  due  time  afterwards." 
There  he  could  only  m^n  such  time  as  is  by  Law  allowed  for  the 
Patron  to  present.  So  in  the  part  of  the  will  under  consideration 
the  words  '^  born  in  due  time  afterwards ''  mean,  born  so  soon  after 
his  death  as  to  make  an  accumulation  during  their  lives  legal. 
This  construction  is  consistent  with  the  general  intention 
[*316]  of  the  testator;  *  whose  will  in  this  respect  is,  I  think, 
shortly,  this :  <<  Let  the  produce  of  my  re»l  and  personal 
estates  accumukite  for  the  lives  of  as  many  of  my  descendants  as 
the  Law  will*  admit:  vrith  the  accumulation  I  will  that  lands  be 
bought ;  and  on  the  death  of  the  survivor  of  those  persons,  for 
whose  lives  the  accumulation  may  go  on,  let  those  lands  and  those 
I  shall  die  seised  of,  be  divided  into  three  equal  parts,  to  be  settled 
in  tail  male  on  the  eldest  male  lineat  descendants  of  my  three 
sons." 

In  this  way  of  understanding  the  will  the  estates  will  be  divisible 
upon  the  death  of  the  survivor  of  the  persons,  who  were  living  at 
the  time  of  the  testator's  death,  if  by  Law  the  accumulation  can  go 
on  no  farther :  but  if  it  can,  then  the  accumulation  may  go  on  during 
the  farther  time  of  such  lives  as  the  Law  wiH  allow.  But  it  will  be 
time  enough  to  decide  that  case,  if  the  infants,  who  were  unborn  in 
the  testator's  life-time  shall  survive  those,  who  were  then  in  existence. 
If  those  infants  should  die  before  them,  that  question  will  not  arise. 

The  remaining  objection,  that  the  doctrine  of  executory  devise  is 
not  applicable  to  a  trust  of  accumulation,  has  been  argued  from  the 
analogy  of  executory  devises  to  contingent  remainders,  and  on  the 
impolicy  and  inconvenience  of  permitting  prc^rty  to  be  withdrawn 
from  circulation  for  such  a  length  of  time ;  especially,  when  the 
tendency  of  it  is  to  create  a  fortune  too  large  for  any  subject  to  pos- 
sess with  safety  to  the  State.  As  to  this  Objection  it  cannot  but  be 
admitted,  that  in  a  variety  of  cases,  which  have  happened,  the  Court 
has  had  occasion  to  consider  the  effect  of  accumulation  arising  from 
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executory  devises ;  and  although  in  many  of  the  cases  alluded  to, 
as  upon  the  wills  of  Mr.  Hopkins,  Mr.  Shepherd,  and  Lady  Denison, 
those  trusts  might  have  been  carried  on  for  so  great  a  length  of  time 
as  to  furnish  a  possibility  of  exceeding  great  acciimulation,  the  ob- 
iection  which  is  now  insisted  on,  never  struck  the  Court.  A  very 
large  fortune  may  have  such  mischievous  consequence,  by  being 
locked  up  for  three  lives ;  to  which  extent  the  cases  have,  I  think, 
been  admitted  to  have  gone ;  and  a  very  small  fortune  for  many 
more  lives  wiM  produce  no  acoomulation,  that  can  in  any 

*  degree  have  such  effects;  and  I  think,  it  must  be  con-  [*317] 
eluded  that  the  number  of  those,  which  can  have  such 
consequences,  must  be  very  small.  Now,  when  the  consequences  of 
accumulation  will  be  so  various,  according  to  the  dtfierent  amount 
of  the  property  to  be  accumulated,  I  do  not  see,  how  any  general  rule 
can  be  laid  down  as  to  the  number  of  lives,  founded  upon  the  con- 
sequences arising  from  the  duration  of  the  accumulation.  This  dif- 
ficulty would  exist,  if  no  cases  had  been  decided,  from  which  we  may 
collect,  that  the  line  the  Court  has  gone  by  as  to  the  number  of  lives, 
for  which  accumulation  may  go  on,  is,  that  it  may  proceed  for  as 
many  lives  as  those,  during  which  the  estate  may  be  unalienable ; 
and  that  an  executory  devise  of  the  growing  profits  of  property, 
whether  real  or  personal,  may  be  beneficially  given  at  the  same  time 
as  the  subject-matter,  out  of  which  they  are  to  arise. 

In  Gibson  v.  Lord  MorUfort  Lord  Hardwicke  says,  it  is  admitted, 
the  testator  might  by  express  words  have  given  away  the  surplus 
r^nts  and  profits,  that  should  accrue,  before  the  daughter  had  a  child, 
or  died  without  issue,  either  to  such  child,  when  bom,  or  to  the  per- 
son to  take,  when  she  died  without  issue.  <<  It  is  plain,  he  might ; 
because  it  is  to  determine  in  the  compass  of  a  life  which  is  a  proper 
time  and  restriction,  within  which  such  a  contingency  can  happen." 

Here  Lord  Hardwicke  does  not  say,  it  was  a  proper  time  to  per- 
mit accumulation,  but  that  accumulation  may  go  on  for  the  time, 
which  is  proper  for  the  contingency.  In  that  case  the  contingency 
was  the  expiration  of  a  life :  but  the  Law  says,  any  number  of  con- 
current lives  is  a  time  equally  proper  for  such  contingency.  So  in 
the  case  of  Phipps  v.  Kdyngt  Lord  Camden  declared,  that  the  trust 
for  accumulating  the  rents  of  the  leasehold  estates,  to  be  laid  out  in 
the  purchase  of  lands  to  be  settled,  ceased  and  became  void  on  the 
son's  attaining  the  age  of  twenty-one ;  the  Law  not  permitting  a 
leasehold  interest  to  be  settled  unalienably  beyond  the  time  of  the 
first  unborn  person  entitled  thereto  arriving  at  the  age  of  twenty- 
one  years ;  plainly  adopting  the  rule  as  to  executory  devises. 

After  these  determinations,  which  may  be  found  as  to  the  dis- 
position of  accumulated  profits,  surely  it  is  too  late  by 

*  reasoning  from  analogy  to  contingent  remainders,  and  the  [  *3 1 8  ] 
particular  purposes,  for  which  executory  devises  may  have 

been  first  introduced,  to  impeach  an  executory  disposition  of  prop- 
erty, because  the  enjoyment  of  the  subject  is  not  given  to  the  per- 
sons, during  whose  lives  it  is  to  accumulate  ;  and,  because  the  ten* 
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ant  of  a  particular  estate  is  entitled  at  Law  to  the  rents  of  it^  to 
conclude  from  thence,  that  the  accumulation,  till  the  contingency 
happens,  cannot  be  given  by  executory  devise  to  the  person,  who 
upon  the  contingency  is  to  take  the  thing,  from  whence  the  accu- 
mulation is  to  arise.  The  great  objection  to  executory  devises  is 
their  tendency  to  a  perpetuity ;  and  that  is  the  inconvenience,  against 
which  it  was  thought  necessary  to  guard  by  the  restrictions  to  be 
found  in  our  books.  But  the  tendency  to  a  perpetuity  is  not  in- 
creased by  giving  the  intermediate  profits  with  the  subject,  which 
produces  them.  The  value  of  the  thing  devised  is  enlaiged,  but  not 
the  time,  which  the  Law  has  allowed  for  keeping  it  unalienable ;  and 
with  respect  to  what  may  or  may  not  be  the  value  of  the  thing  our 
books  are  silent. 

It  seems  to  me  however  to  be  taken  for  granted,  that  more  mis- 
chief will  happen  from  the  restraint  as  to  the  enjoyment  of  the  es- 
tate than  will  arise.  The  rents  and  profits  are  directed  to  one  chan- 
nel :  but  it  does  not  follow  from  thence,  that  they  will  not  produce 
all  the  advantages  of  circulation  in  as  great  a  degree,  as  if  the  sev- 
eral persons,  for  whose  lives  they  are  to  be  accumulated,  were  to 
spend  them.  Whatever  money  is  laid  out  in  land  wiU  be  used  and 
employed  by  the  seller  in  some  one  or  more  of  the  several  purposes, 
to  which  it  is  applicable ;  if  laid  out  in  the  funds,  it  will  go  to  the 
exigencies  of  the  State,  or  be  circulated  and  spent  by  the  stock- 
holder, who  shall  part  with  his  stock,  because  he  wants  specie.  The 
same  thing  will  be  done  by  the  mortgagee,  if  the  accumulated  rents 
are  laid  out  on  landed  security.  What  difference  can  it  make  to 
the  community,  whose  hand  distributes  them ;  whether  the  owner  of 
the  land,  or  others,  who  receive  them  from  him  ?  If  the  rents  and 
the  interest  of  the  personalty  were  locked  up  in  an  iron  chest,  and 
were  unusable  by  any  one,  I  should  feel  great  weight  in  the  argu- 
ment. 

As  to  the  objection  from  the  immense  fortune,  that  may  be  raised, 
that  is  an  ailment,  which  will  lead  to  a  much  wider  field 
[*  3 1 9 j  for  *  discretion  than  has  ever  been  taken  by  any  Court  act- 
ing in  a  judicial  capacity.  It  is  not  certain,  that  the  ac- 
cumulation will  go  on  so  long  as  to  produce  so  mischievous  a  for- 
tune ;  and,  if  it  were  ever  so  probable,  what  means  has  a  Court  for 
deciding  on  the  extent  of  the  fortune,  which  a  subject  of  this  king- 
dom may  be  permitted  to  possess ;  and  by  what  rules,  and  by  what 
decisions,  is  the  Court  to  govern  its  discretion  ?  It  is  no  small  en- 
couragement to  the  industry  of  the  inhabitants  of  this  country,  that 
what  they  may  acquire  by  that  industry  they  may  dispose  of,  as  they 
please,  to  be  enjoyed  at  what  time  they  please,  so  as  it  does  not  ex- 
ceed the  time,  which  has  been  limited  by  law.  If  the  Court  can 
say,  this  accumulation  shall  not  go  on,  because  it  will  produce  more 
than  any  subject  should  possess,  might  they  not  with  as  much  reason 
refuse  to  execute  a  trust  of  large  property  already  accumulated  in 
favor  of  an  individual,  because  it  is  too  much  for  one  person  to  pos- 
sess, and  direct  it  to  be  divided  between  the  next  of  kin  ?     If  there 


1798-9.]  TUELLUSSON  V.  WOODFORD.  319 

really  is  a  ground  to  apprehend  a  mischief  of  this  sort,  the  remedy 
must  flow  from  another  source. 

For  these  reasons,  which  are  with  great  deference  submitted  to 
your  Lordship,  I  am  of  opinion  the  will  ought  to  be  established. 

BuLLER,  Justice,  Whether  our  predecessors  acted  wisely  or  un- 
wisely in  the  line,  they  took  in  adopting  the  rules  as  to  executory 
devise,  is  not  now  the  question  ;  for  the  rule  allowing  any  number 
of  lives  in  being,  a  reasonable  time  for  gestation,  and  twenty-one 
years,  is  now  the  clear  law,  that  has  been  settled  and  followed  for 
ages ;  and  we  cannot  shake  that  rule  without  shaking  the  founda- 
tions of  the  law.  This  mode  of  limitation  is  more  in  use  than  con- 
veyance by  Common  Law  feoffment ;  and  it  is  to  be  favored ;  be- 
cause it  assists  men  in  the  disposition  of  their  property,  and  in  pro- 
viding for  their  relations  better  tlian  they  can  otherwise  do.  As  a 
matter  of  history  or  curiosity  an  inquiry  into  the  origin  of  the  rule 
may  be  the  amusement  of  a  leisure  hour :  but  it  will  not  afford  any 
assistance  in  the  decision  of  a  Court  of  Justice. 

The  first  part  of  this  will  objected  to  is  the  devise  during  the 
lives  of  the  testator's  sons  and  grandsons  and  their  issue  to  the  trus- 
tees and  their  heirs.  To  this  clause  various  objections  were 
taken. 

*  First,  That  limitations  for  so  many  lives  for  the  pur-  [*320] 
pose  of  accumulation  are  void. 

Secondly,  That  it  is  uncertain,  who  are  meant  by  the  words  "  born 
in  due  time  afterwards." 

Thirdly,  That  a  devise  for  the  life  of  a  child  en  venire  sa  mere  is 
void. 

Fourttily,  That  the  words  extend  to  all  grand-children  and  great- 
grand-children  ;  be  they  born  when  they  may. 

Upon  the  first  of  these  objections  it  was  not  contended,  that  a 
devise  for  any  number  of  lives  is  not  good  in  law  :  but  it  was  insist- 
ed, that  the  devise  is  void  in  this  case  from  the  purpose  of  accumu- 
lation. If  the  estates  had  been  limited  to  e^ch  of  these  persons 
for  their  use  for  life,  and  after  their  deaths  to  their  children  born  or 
en  venire  sa  mere  at  the  testator's  death,  it  seems  to  be  admitted, 
that  it  would  have  been  good :  but  the  purpose  of  accumulation  was 
relied  on  as  making  it  void.  If  an  authority  was  wanting  to  prove, 
that  a  devise  ibr  a  number  of  Uves  is  good,  the  case  of  Doe  v.  Hor- 
iony  in  the  Court  of  King's  Bench  in  the  last  Term,  is  an  authority 
for  that  purpose.  Though  the  limitation  was  very  complicated,  and 
remainders  were  limited  over  to  unborn  persons  after  the  deaths  of 
unborn  persons,  no  objection  was  made.  No  authority,  that  was 
quoted,  shows,  that  the  purpose  of  accumulation  makes  this  devise 
void.  On  the  contrary  every  case,  that  was  mentioned,  is  an  au- 
thority against  that  proposition.  In  Hopkins  v.  Hopkins  there  was 
an  accumulation  from  the  birth  of  the  devisee  till  his  age  of  twenty- 
one.  In  Stephens  v.  Stephens  the  intermediate  rents  and  profits  be- 
tween the  death  of  the  grandson  and  the  vesting  of  the  estate  under 
subsequent  limitation  passed  by  the  residuary  clause.     Rogers  v. 
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Gibson,  The  Duke  of  6r%dgewater  v.  Egerton  (1),  and  Chapman  v. 
Blisset,  are  all  authorities  for  accumulation  of  real  estate ;  and  in 
some  of  them  from  the  death  of  the  testator.  As  to  personal  estate, 
Atkinson  v.  TSimer  (2),  Studholme  v.  Hodgson  (3),  and  Bullock  v. 
Stones  (4),  establish  it.  The  case  upon  Lady  Denison^s 
[*321]  will  also  is  an  *  authority  as  to  the  principle.  It  was  truly 
stated  in  the  opening  by  Mr.  Mansfield,  that  the  ques- 
tion of  accumulation  was  generally  considered  as  consequential  up- 
on the  limitation  of  the  property.  There  is  no  reason  to  say,  the 
general  understanding  is  not  correct.  It  is  incumbent  upon  those, 
who  contend  for  the  restriction,  to  show,  when  it  shall  take  place. 
No  time  has  been  hinted  at  short  of  lives  in  being.  If  it  is  good  for 
three  lives,  it  is  equally  good  for  ten,  for  the  reason  given  by  Judge 
Twisden,  using  the  phrase,  that  all  the  candles  are  burning  together. 
It  has  never  been  confined  to  any  number  of  years.  Suppose,  an 
estate  had  been  given  to  old  Parr,  when  an  infant  in  the  cradle  :  it 
could  not  be  said,  when  he  had  attained  tlie  age  of  a  hundred  years, 
that  he  had  lived  too  long ;  and  therefore  the  interest  in  the  estate 
should  cease.  If  a  man  is  permitted  to  give  the  estate  itself  at  a 
future  time,  it  would  be  an  anomalous  case  to  hold,  that  he  should 
not  give  the  rents  and  profits  in  the  mean  time.  Such  a  rule  would 
be  only  preserving  the  shadow  and  depriving  men  of  the  substantial 
power  to  dispose  of  their  property. 

Secondly,  as  to  the  uncertainty  of  the  persons  intended  by  the 
words  "  born  in  due  time  afterwards."  Those  words  can  only  refer 
to  children  in  the  womb  at  the  death  of  the  testator.  The  expres- 
sions accompanying  them  prove  decisively,  that  the  attention  of  the 
testator  was  called  to  such  descendants  born  in  due  time  afterwards 
as  should  be  considered  as  living  at  his  death  ;  which  a  child  en 
ventre  sa  mere,  and  such  child  only,  is.  It  is  not  the  less  capable  of 
this  construction,  because  he  has  not  used  the  exact  words.  He 
means  persons  born  after  his  death.  They  must  be  born  in  such 
time  afterwards  as  to  be  in  the  same  situation  as  if  they  were  born  at 
his  death.  It  was  argued  that  these  words  mean  twenty-one  years 
after  his  death.  Upon  that  construction  great  ignorance  of  the  law 
must  be  imputed  to  the  testator.  No  such  ignorance  appears  upon 
the  face  of  the  will.  This  is  the  first  case,  in  which  it  has  ever  been 
argued,  that  we  must  presume  ignorance  in  a  testator,  in  order  to 
make  his  will  bad.  That  supposition,  that  he  is  ignorant,  and  inops 
consilii,  is  often  made,  in  order  to  give  a  will  effect,  but  never  to 
destroy  it. 

The  next  objection  is,  that,  supposing,  he  meant  a  child  en  venire 
sa  mere,  and  had  expressly  said  so,  yet  the  limitation  is 
f*322]     *void.     Such  a  child  has  been  considered  as  a  non-enti- 
ty.    Let  us  see,  what  this  non-entity  can  do.     He  may  be 
vouched  in  a  recovery,  though  it  is  for  the  purpose  of  making  him 

""  (1)  2  Ves.  122. 

(2)  Barnard.  Ch.  Rep.  74. 

(3)  3  P.  Will.  300. 

(4)  2  Ves.  521. 
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answer  over  in  value.  He  may  be  an  executor.  He  may  take  un- 
der the  Statute  of  Distributions  (1).  He  may  take  by  devise.  He 
may  be  entitled  under  a  chaige  for  raising  porticms.  He  may  have 
an  injunction ;  and  he  may  Imve  a  guardian.  Some  other  cases  put 
this  beyond  all  doubt.  In  Wattis  v.  Hodson,  Lord  Hardwicke 
says  (2),  '<  The  principal  reason  I  go  upon  in  the  question  is,  that  the 
Plaintiff  was  en  ventre  sa  mere  at  the  time  of  her  brother's  death, 
and  consequently  a  person  in  rervm  naiura,  so  that  both  by  the  rules 
of  the  Common  and  Civil  Law  she  was  to  all  intents  and  purposes 
a  child  as  much  as  if  born  in  the  father's  life-time  (3)." 

In  the  same  case  Lord  Hardwicke  takes  notice,  that  the  Civil  Law 
confines  the  rule  to  cases,  where  it  is  for  the  benefit  of  the  child  to 
be  considered  as  born :  but  notwithstanding  he  states  the  rule  to  be, 
that  such  child  is  to  be  considered  living  to  all  intents  and  purposes. 

There  is  another  authority,  tliough  not  a  judgment,  upon  this 
point ;  a  case  in  the  year  1767  upon  the  Duke  of  Norfolk's  settle- 
ment Though  it  is  not  a  judgment,  and  it  never  came  into  discus- 
sion in  Westminster  Hall,  yet,  I  think,  it  ought  to  be  mentioned  to 
my  Lord  Chancellor  on  account  of  the  name  of  the  person,  under 
whose  direction  it  proceeded.  It  was  a  settlement  drawn  by  Mr. 
Booth  ;  than  whom,  I  may  say,  no  man  in  his  line  of  profession  pos- 
sessed greater  ability.  By  that  settlement  the  principal  part  of  the 
property  of  that  noble  family  was  settled,  first,  upon  the  present 
Duke  and  other  persons  for  their  lives,  with  remainder  to  the  use  of 

the  first  child,  if  a  male,  whereof  Juliana is  now  encient,  which 

first  child,  if  a  male,  will  be  the  third  son  of ,  for  life,  without 

impeachment  of  waste ;  remainder  to  trustees  to  preserve  contingent 
remainders :  and,  after  the  decease  of  such  child,  remainder  to  the  use 
of  the  first  son  of  the  body  of  such  child  and  the  heirs  male  of  the  body 
of  such  first  son ;  and,  for  default  of  such  issue,  remainder  to  the 
use  of  the  second  son  of  such  child  and  the  heirs  male 
of  the  body  of  such  second  son,  &c. ;  *and  if  the  first  [*323j 
child,  whereof  the  said  Juliana  is  encienty  shall  not  be  a 
luale,  then  to  the  use  of  the  second  son  of ,  &c. 

The  estates  therefore  were  limited  to  a  person  not  in  being  for 
life,  and  afterwards  to  the  first  and  other  sons  of  that  person  in  tail 
mate.  Lancashire  v.  Lancashire  (4)  and  Doe  v.  Clarke  go  upon 
the  same  principle.  In  both  a  child  en  ventre  sa  mere  was  held  to 
be  a  child  living  at  the  death  of  the  testator.  The  same  principle 
prevailed  in  Long  v.  BlacJcaU,  which  I  shall  mention  presently ;  and 
in  Whitehck  v.  Heddon  it  was  thought  too  clear  for  argument     I  am 

(1)  22  &  23  Ch.  II.  c.  10. 

(2)  2  Atk.  117. 

(3)  TVoioer  v.  BvUs,  1  Sim.  &  Stu.  181. 

(4)  5  Term  Rep.  B.  R.  49.  Upon  these  authorities  in  Trower  v.  BvUSy  1  Sim. 
&  Stn.  181,  a  child  en  ventrt  wasneld  entitled  under  the  description  of  ''children 
bom;'*  as  being  within  tiie  reason  and  motive  of  the  gill;  the  ground,  as 
remarked  by  the  Vice  Chancellor,  of  holding  such  a  child  entitled  under  the 
description  of  *' children  living;"  not  as  strictiy  answering* that  description, 
especially  in  the  early  stages  of  conception. 

VOL.  IV.  19 
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aware,  that  in  Cooper  t.  Forbes  and  some  other  4»8e8  it  was  held, 
that  such  a  child  will  not  lake  as  a  child  living:  but,  though  in  Doe 
y.  Clarke  the  distinction  between  the  cases,  -where  the  bequest  is  in 
the  nature  of  a  portion  or  provision  for  children,  -and  where  it  arises 
from  motives  of  personal  affection,  did  not  quite  meet  the  approba- 
tion of  the  Court,  yet  those  cases  all  go  upon  the  ground  of  affec- 
tion to  persons  existing ;  and  therefore  it  does  not  comprehend  such 
child.  Those  cases  were  not  determined  upon  an  opipion,  that  such 
child  was  not  to  be  considered  as  in  existence ;  for  it  was  the  bene- 
fit of  the  child  to  be  considered  as  living :  it  came  therefore  within 
the  rule  upon  the  narrowest  construction :  but  they  turned  upon  the 
particular  circumstances  of  intention ;  which  took  them  out  of  the 
rule.  In  Doe  v.  Clarke,  the  words  ^*  that  wherever  such  considera- 
tion would  be  for  his  lienefit,  a  cUid  en  ventre  ^a  mere  shall  be  con- 
sidered as  absolutely  bom  "  were  used  by  me,  because  I  found  them 
in  the  Book,  from  whence  the  passage  was  taken.  Bat  there  is  no 
reason  for  so  confining  the  mie. ,  Why  should  not  children  en  venire 
sa  mere  be  considered  genetally  as  in  existence  ?  They  are  entitled 
to  all  the  privileges  of  other  persons.  In  this  case  it  is  enough  to 
say,  such  a  child  is  capable  of  having  an  estate  given  to  him,  and 
consequently  to  another  person  for  his  life.  The  infant  is  not  hurt, 
nor  is  the  Law  transgressed,  by  giving  the  interest  to  a  third  person 
any  more  than  by  giving  it  to  the  infant  himself. 

Upon  these  grounds,  I  suppose,  Mr.  Hargrave  found  himself  under 
the  laborious  necessity  of  attacking  the  judgment  in  Long  v.  Black" 
all.  It  was  pretty  strongly  insisted,  that  in  the  Court  of  King's  Bench 
that  case  passed  without  much  argument  or  consideration :  but  in 

my  opinion  it  does  not  deserve  that  imputation.    Though 
[  *324]     the  *  immense  quantity  of  'business,  that  passes  through 

that  Court,  goes  almost  beyond  the  bounds  of  comprehen- 
sion, I,  who  sat  there  near  twenty  years,  can  say,  it  is  not  treated  in 
that  manner.  I  know,  the  habit  of  that  Court  is  to  deliberate  upon 
the  papers  as  soon  as  they  are  dekvered.  Whoever  reads  what  was 
said  by  one  of  the  Judges  in  that  case  must  feel,  that  he  was  fully 
master  of  the  subject,  and  gave  full  scope  to  every  thing,  that 
could  be  said,  though  his  sentiments  are  expressed  in  few  words ; 
"  The  devise  over  in  this  case  must  take  effect,  if  at  all,  after 
a  life,  which  must  be  in  being  within  nine  months  after  the  devi- 
sor's death."  There  can  be  no  doubt,  that  he  felt  every  part  of 
the  case.  The  noble  Lord  at  the  head  of  the  Court  stated  the  rules 
and  principles,  that  have  been  long  established,  and  are  not  now  de- 
nied ;  from  whence  he  drew  the  conclusion,  that  an  executory  devise 
is  good,  if  it  must  necessarily  happen  within  a  life  or  lives  in  being 
and  twenty-one  years,  and  the  fraction  of  another  year,  allowing  for 
the  time  of  gestation.  Prior  decisions  warrant  the  same  conclu- 
sion. Therefore  I  give  my  assent  to  that  case  without  any  difficulty. 
Goodtitle  v.   Wood  (1)  is  an  authority  to  the  same  point.     The 

M 

(1)  7  Term  Rep.  B.  R.  103,  note. 
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efiect  is,  that  there  is  no  difference  between  a  child  actually  born 
and  a  child  en  ventre  $a  mere.  In  Lancashire  v.  Lancashire  Judge 
Grose  says,  '<  I  know  of  no  argument,  founded  on  law  and  natural 
justice,  in  favor  of  the  child,  who  is  bom  during  his  father's  life,  that 
does  not  equally  extend  to  a  posthumous  child ;  and  I  think,  that, 
when  once  the  law  has  interfered,  and  presumed  in  favor  of  one 
child,  it  would  stop  far  short  of  justice,  if  it  did  not  raise  the  same 
presumption  in  favor  of  the  other.  The  presumption  in  favor  of  the 
child,  who  is  actually  born,  is,  that  at  the  time  of  the  father's  death  he 
could  not  intend,  that  the  will  should  take  effect;  or  rather  that  at 
the  time,  when  he  made  the  will,  he  did  not  intend,  that  it  should 
stand  in  the  event  of  his  afterwards  marrying  and  having  children. 
Then  the  law,  which  makes  that  presumption  in  favor  of  a  child 
born  in  the  parent's  life,  must  make  the  same  presumption  in  &vor 
of  one  bom  afterwards."  He  then  refers  to  the  Civil  Law,  and  the 
cases  founded  on  that  Law ;  and  concludes,  that  a  posthumous 
child  must  be  considered  in  the  same  situation  and  entitled  to 
the  same  benefits  as  a  child  born  during  the  life  of  the  pa- 
rents. 

*  This  point  may  be  of  some  importance,  when  we  come  [  *325] 
to  consider  the  limitations  in  remainder. 

The  fourth  objection  is,  that  the  words  extend  to  grand-children  and 
great-grand-children,  be  they  born  when  they  may. 

If  the  words  of  the  restriction  relate  to  each  member  of  the  sen- 
tence, that  objection  vanishes.  It  was  truly  said,  the  word  "  as  "  is 
a  relative  word.  It  refers  to  the  word  "  such  "  in  every  member  of 
the  sentence.  That  word  is  used  in  every  member,  that  relates  to 
unborn  persons :  and  it  is  to  be  observed,  the  word  "  such  "  relates 
to  some  persons  exclusively.  It  was  ingeniously  contended,  that 
every  "  such  "  in  the  preceding  members  of  the  sentence  had  its  rel- 
ative "  as  ; "  and  therefore  the  word  "  as  "in  the  last  member  could 
not  refer  back  to  any  of  the  preceding  members.  But  it  does  not 
follow,  that,  because  one  restriction  is  before  expressed,  another  shall 
not  be  added  afterwards.  In  the  last  member  of  the  sentence  the 
word  "  as  "  is  twice  used  ;  and  there  is  no  doubt,  that  there  in  both 
instances  it  refers  to  "  such ; "  and  so  with  respect  to  the  other  mem- 
bers. What  possible  reason  could  there  be  for  not  using  the  same 
restriction  as  to  the  other  members,  that  the  testator  did  use  as  to 
the  last ;  even  if  he  was  ignorant  of  the  law?  but  I  cannot  suppose 
him  ignorant,  in  order  to  defeat  his  will.  In  the  original  will  aJl  the 
words  are  put  in  a  parenthesis ;  which  shows  an  entirety  of  idea  (1). 
It  would  be  doing  violence  to  the  will  to  disunite  the  parts  of  the 
sentence,  which  the  testator  has  so  united.  In  this  case  to  discon- 
nect the  parts  of  the  will  would  make  the  will  inconsistent.  Slight 
circumstances  are  sufficient  to  qualify  and  restrain  general  words. 
Here  there  is  an  invincible  necessity,  independent  of  the  words  ;  for 
the  construction  disconnecting  the  parts  of  the  sentence  would  make 

(I )  See,  on/e,  vol.  iii.  95. 
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For  these  reasons  I  think  this  will  ought  to  be  established. 

Master  or  the  Rolls  [Sir  Richard  Pepper  Arden].  I  shall 
lay  out  of  the  case  the  consideration  of  two  questions  stated  by  the 
learned  Judge,  who  opened  this  case,  for  the  reasons,  he  gave :  First, 
as  to  the  uncertainty  of  the  person  to  take  this  property,  when  the 
period,  during  which  it  is  suspended,  shall  have  ceased ;  because  that 
question  is  not  now  ripe  for  decision ;  though,  if  it  were,  I  should  think, 
it  would  admit  an  easy  answer ;  and  I  am  inclined  to  concur  in  the 
construction  of  the  learned  Judge,  who  preceded  me.  As  to 
the  other  objection,  that  it  is  not  only  suspended  during  these 
lives,  but  is  also  to  continue  unalienable,  till  the  purchases  are 
made,  and  the  conveyances  are  executed,  that  objection  would 
apply  to  every  case,  in  which  money  is  directed  to  be  laid  out 
in  land. 

There  are  three  principal  questions.  The  first  arises  upon  an  ob- 
jection, which,  if  well  founded,  would  be  decisive ;  that  according 
to  the  true  construction  of  this  will  the  testator  has 
[*  329]  *  clearly  exceeded  the  utmost  bounds,  within  which  an 
executory  devise  or  trust  even  in  the  most  extended  lati- 
tude has  been  confined.  If  he  has  done  so,  the  whole  devise  must 
fail.  This  depends  upon  the  true  construction  of  the  clause  requir- 
ing the  trustees  to  accumulate  the  rents  and  profits  during  the  Uves  of 
the  testator's  sons  and  grandsons  and  their  issue ;  and  the  ques- 
tion is,  whether  the  restrictive  words  are  confined  to  the  class  of 
persons  last  described,  or  refer  to  all  the  preceding  classes,  that  re- 
quire the  restriction  ? 

Before  I  give  my  opinion,  it  is  necessary  to  take  notice  of  a  most 
novel  and  (kngerous  rule  of  construction  attempted  to  be  applied  to 
this  case  ;  that  a  will  is  to  be  affected  on  account  of  the  unmeritori- 
ous  object  in  the  view  of  the  testator.  It  was  very  ably  and  ingeni- 
ously, but  not,  I  think,  solidly,  contended,  that,  whatever  may  be 
the  rule  as  to  wills  in  general,  the  Court  ought  to  endeavor  to  de- 
feat the  object  of  this  will,  as  unworthy  of  the  countenance  of  a 
Court  of  Equity ;  and  that  it  is  the  rule  of  the  Court  to  adapt  the 
construction  of  a  will  to  the  view  of  the  merit  or  demerit  of  the  in- 
tention. If  it  is  supposed,  that  the  intention  is  to  be  collected  in  a 
different  manner  as  to  a  will,  that  meets  with  the  approbation  of  the 
Court,  and  a  will,  that  the  Court  disapproves,  I  deny  that.  I  know 
only  one  general  rule  of  construction,  equally  for  Courts  of  Equity 
and  Courts  of  Law,  applicable  to  all  wills ;  which  the  Courts  are 
bound  to  apply,  however  they  may  condemn  the  object ;  the  in- 
tention is  to  be  collected  from  the  whole  will  taken  together.  Every 
word  is  to  have  its  effect  Every  word  is  to  be  taken  .according  to 
the  natural  and  common  import ;  and  if  words  of  art  are  used,  they 
are  to  be  construed  according  to  the  technical  sense,  unless  upon  the 
whole  will  it  is  plain,  the  testatM'  did  not  so  intend.  The  Court  ore 
bound  to  cany  the  will  into  effect,  provided  it  is  consistent  with  the 
rules  of  law  (1).      Another  rule  must  be  added :  that  if  the  Court 

(1)  Morky  V.  MorUy^post^  vol.  v.  248. 
VOL.  IV.  19* 
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can  see  a  genenJ  intentiofi,  consistent  with  the  rales  of  law,  but  the 
testator  has  attempted  to  carry  that  into  efiect  in  a  way,  that  is  not 
permitted,  the  Court  is  to  give  effect  to  tho  general  intention,  though 
the  particular  mode  shall  fisuL  That  appears  from  the  cases  of 
fftunAfnton  v.  Humbentimy  Ckapaum  t.  JBroion,  Pitt  t. 
^Jadbon  (1^,  and  many  other  cases;  and  that  may  [*330] 
now  be  considered  an  estaUished  rale  of  constnictimi. 

Apply  these  rules  to  this  case.  I  cannot  read  this  clause  of  the 
wiU  wkh  a  desire  to  cdlect  the  real  meaning  of  the  testator  without 
holding,  that  he  meant  to  apply  the  restriction  to  all  the  members  of 
it,  that  should  require  that  qualification.  I  deny  the  rule,  that  it  is 
to  be  appUed  only  to  the  last  antecedent,  connected  by  the  word 
" and"  It  ia  not  so  even  in  criminal  proceedings ;  to  which,  it  is 
said,  we  must  compare  this :  but  I  deny,  that  &ere  is  such  a  rule 
even  in  criminal  cases.  In  those,  as  in  aU  other  cases,  the  question 
as  to  the  intention  of  words  of  reference  must  depend  upon  the  con- 
text. There  are  two  senarkable  cases  in  the  memory  of  every  one, 
who  hears  me ;  the  one  a  capital  case ;  the  other  a  case  upon  an 
outlawry ;  a  case,  in  which  the  Court  is  more  desirous  of  finding  ob- 
jections than  in  any  other ;  and  in  that  very  case  the  objection,  upon 
which  the  outlawry  was  ultimately  reversed,  was  considered  by  many 
persons  too  refined.  It  is  probably  anticipated,  that  the  case,  I  ai> 
Inde  to,  is  The  King  v.  WUku  Even  in  those  two  cases  the  Court 
refused  to  misunderstand  the  fdain  meaning  by  the  application  of 
the  words  to  the  last  antecedent.  In  Hie  King  v.  WtlktSy  4  Burr. 
2d27,  upon  the  Sheriff's  return  to  the  writ,  that  the  Defendant  was 
exacted  at  lus  County  Court  <<  held  at  the  house  known  by  the  sign 
of  the  Three  Tuns  in  Bro<di  Street  near  HcAkhb  in  the  County  of 
Middlesex"  it  was  contended,  that  the  words  "in  the  County  of 
Middlesex  '^  related  to  <<  Holbom  "  only,  and  not  to  Brook  Street." 
It  was  answered  by  Lord  Mansfield,  that  it  was  impossible  to  doubt, 
whether  "  near  Holbom  "  was  not  part  of  the  description  of  Brook 
Street ;  and  that  according  to  the  letter,  sense,  and  grammatical  con- 
struction, of  the  sent^ioe,  Brook  Street  was  described  to  be  in  the 
county  of  Middlesex. 

The  other  case  is  The  Kng  v.  Rayce^  in  the  same  Bodi,  S073  ; 
which  it  is  not  necessary  to  state. 

Notwithstanding  the  argument  from  the  unfavorable  nature  of  this 
devise  and  bequest  it  is  impossiMe  toi  apply  this  constraction  to  the 
will  without  putting  upon  the  words  a  sense,  which  no  man  can 
conceive  the  testator  intended.  Reasons  have  been  given 
by  *the  learaed  Judges  who  preceded  me,  to  show,  [*331] 
that  it  could  not  be  the  intention  to  exempt  the  pre- 
ceding classes  from  the  operation  of  the  restrictive  words.  I 
shall  only  add,  the  word  "  at "  is  not  grammatical  at  all.  There 
is  nothing  here  for  it  to  refer  to.    I  reid  that  word,  as  if  it  was 

(1)  2  Bio.  C.  C.  51 ;  see&iiiClk  v.  Lord  Camdfwdy  ante,  vo).  tu  696. 
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<<  trAo/'  If  it  be  read  as  <<  t(yAo,"  it  must  apply  to  all  the  mem- 
bers of  the  sentence. 

The  next  question  is,  whether  the  testator  has  transgressed  those 
rules,  now  so  well  established,  that  it  would  be  superfluous  to  repeat 
them,  the  rules  laid  down  in  The  Dukt  of  Norfolk's  Casey  and  ever 
since  adhered  to  without  objection  ?  Upon  the  present  occasion  the 
question  is,  what  was  the  real  meaning  of  the  testator  ?  It  is  very 
material  to  detail  that  case ;  though  I  am  perfectly  satisfied  it  is  fresh 
in  your  Lordship's  memory.  It  was  clearly  decided  by  that  case, 
that  every  executory  devise  is  good,  that  does  not  tend  to  a  perpe- 
tuity.  Those  words  are  certainly  not  very  explicit :  but  they  are 
clearly  explained  by  the  judgment  of  your  Lordship's  illustrious  pre- 
decessor, Lord  Nottingham.  The  meaning  is,  that  every  executory 
devise  is  good,  that  does  not  tend  to  make  an  estate  unalienable  bc^- 
yond  the  period  allowed  by  law  as  to  legal  estates :  which  could  not 
be  protected  beyond  the  time,  at  which  the  remainder-man,  who  was 
not  in  existence  at  the  time  of  the  limitation  of  the  estate,  would  ar- 
rive at  the  age  of  maturity.  To  prevent  executory  devises  and 
trusts  from  having  that  efiect  was  the  mischief  and  inconvenience, 
and  the  only  mischief  and  inconvenience,  against  which  it  was  ne- 
cessary to  guard.  It  was  supposed,  that  Lord  Nottingham  has  laid 
down  no  rule  except  as  to  the  convenience  and  inconvenience ;  that 
according  to  his  reasoning  executory  devises  must  depend  upon  that 
only ;  and  that  the  convenience  and  inconvenience  of  every  particu- 
lar case  was  left  to  be  judged  of  by  his  successors.  I  will  not  impute 
to  Lord  Nottingham  so  strange  a  rule.  So  &r  from  laying  down 
such  a  rule,  he  states  the  objections,  and  gives  an  answer  to  them. 
He  says,  he  means  to  confine  executory  devises  and  trusts  within  the 
limits  of  estates-tail ;  and  without  any  exception  he  gives  the  same 
extent  to  executory  devises  and  trusts.  He  states,  and  comments 
upon,  the  case  of  Wood  v.  Saunders  (1);  and  gives  the  reason,  why 
the  remainder  in  that  was  good  ;  because  it  whs  limited  upon  a  con- 
tingency, that  was  to  happen  within  two  lives  ;  which  was 
[*  332]  but  a  short  contingency,  and  the  ♦  law  might  very  well 
expect  the  happening  of  it.  He  states  (2)  as  a  clear 
proposition,  that  if  a  term  be  devised,  or  the  trust  of  a  term  limited, 
to  one  for  life  with  twenty  remainders  for  lives  successively,  and 
all  the  persons  in  esse  and  alive  at  the  time  of  the  limitation  of  their 
estates,  though  they  look  like  a  possibility  upon  a  possibility,  they  are 
all  good  because  they  produce  no  inconvenience,  they  wear  out  in  a 
little  time ;  and  so  was  Alford^s  Case. 

That  is  the  case  of  Goring  ▼.  Biekerstaffe.  It  is  said  to  be  im- 
possible that  Lord  Nottingham  could  have  stated  the  case  of  twenty 
remainders  on  account  of  the  inconvenience :  but  the  report  in  no 
part  negatives  his  having  said  so ;  and  it  falls  exactly  within  the  rea- 
son ;  for  by  a  Common-law  conveyance  twenty  remainders  may  be 


8! 
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3  Ch.  Ca.  29. 
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limited.  It  is  true,  since  the  ReTolution  Judges  hftve  disapproved 
of  carrying  executory  devise  beyond  the  line,  to  which  it  had  gone : 
but  there  is  no  instance  of  a  limitation  of  the  number  of  lives  in  any 
of  those  cases.  The  real  fair  inference  from  the  rule,  and  it  has 
been  acquiesced  in  ever  since,  appears  to  me  to  be  this ;  that  the 
number  of  lives  is  not  material.  Until  the  argument  of  this  case 
such  a  noticHi  never  occurred  to  any  lawyer ;  nor  can  it  be  support- 
ed, unless  the  doctrine,  that  has  been  contended  for,  prevails,  that 
in  every  case  the  Court  is  not  to  look  for  a  general  rule,  but  for  par- 
ticular instances,  in  which  the  rule  has  been  acted  upon ;  and  is  to 
go  no  farther.  There  is  no  such  rule.  It  is  contrary  to  the  first 
principles  of  judicial  determination,  and  would  vest  a  most  danger- 
ous power  in  the  Judges ;  a  power,  which  no  Judge  would  wish  to 
possess.  The  Judges  are  to  declare  the  law,  not  to  make  the  law. 
If  an  inconvenience  arises,  the  legislature,  not  the  Judges,  must 
apply  the  remedy.  Nothing  can  show  the  dangerous  consequences 
of  arguing  upon  convenience  and  inconvenience  more  than  the  ar- 
gument of  this  case.  It  is  said,  the  Judges  ought  to  stop,  where 
their  predecessors  have  stopped :  that  is,  at  three  lives.  The  con- 
sequence would  be,  that  the  discretion  of  the  last  Judge,  who  deci- 
ded such  a  question,  must  guide  the  discretion  of  all  succeeding 
Judges ;  and  the  Judge  who  extended  the  limits  to  three  lives,  might 
with  equal  reason,  as  your  Lordship  is  now  urged  not  to  go  farther, 
have  been  uiged  not  to  go  beyond  two  lives.  That  is  not  the  case. 
In  Humberstan  v.  Humberston  it  was  extended  to  a  great  number  of 
lives.  That  case  was  relied  on  by  Mr.  Hargrave,  not  with 
*  his  usual  accuracy,  to  prove,  that  a  child  en  venire  sa  ^'^  333] 
mere  could  not  take  for  Ufe.  That  case  does  not  affect 
this  point  The  decree  is  stated  by  Mr.  Cox  with  the  accuracy, 
that  marks  all  his  notes :  but,  though  I  knew,  I  could  have  trusted 
to  that  statement,  I  sent  for  the  Register's  Book  to  see,  what  it  was 
•  upon  the  face  of  the  proceedings.  The  words  of  the  decree,  as  they 
stand  in  the  Register's  Book,  are  not  so  accurately  expressed  as 
might  have  been  expected.  The  decree  directs  '^  that  the  Master 
should  see  a  settlement  made  of  the  said  trust  estate  pursuant  to  the 
said  wiU  with  limitations  to  the  several  persons  named  to  be  tenants 
for  life  in  the  said  will,  and  to  the  heirs  male  of  their  bodies  in  strict 
settlement  according  to  the  course  of  law ;  and  if  any  of  the  parties 
who  are  made  tenants  for  life,  have  any  issue  male  living,  their 
names  are  to  be  inserted  in  the  said  deed  of  settlement." 

That  is  not  a  very  accurate  way  of  stating  it.  Instead  of  the 
words  ^<  to  the  heirs  male  of  their  bodies  in  strict  settlement  accord- 
ing to  the  course  of  law,"  it  ought  to  have  been  to  the  first  and 
other  sons  and  the  heirs  male  of  their  bodies  successively.  But  the 
intention  of  the  Court  in  that  respect  is  clear.  There  must  how- 
ever have  been  some  inaccuracy  in  that  case.  It  is  doubtful,  whether 
the  decree  meant,  that  all  the  persons  named,  who  were  in  existence 
at  the  time  the  decree  was  pronounced,  should  be  made  tenants  for 
life.     I  cannot  think,  that  was  the  meaning.     It  must  have  meant 
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all  the  persons  named,  who  were  in  existenee  at  the  time  of  the  tes- 
tator's death ;  for  it  cannot  be  contended,  that  the  children  bom 
after  the  testator's  death  should  by  the  accident  of  being  horn  before 
the  decree  have  estates  for  life  given  to  theuk  It  waa  contended  by 
Mr.  Hargrave,  that  if  anjr  such  persons  were  en  ventre  sa  mere^  they 
would  not  have  been  included  among  the  tenants  for  life.  But  sup- 
pose, the  estate,  instead  of  being  given  to  the  issue  of  those  persons, 
had  been  given  to  all  the  fifty  persons  for  their  lives,  before  any 
estate-tail  was  given :  it  is  impossible  to  say,,  any  objection  could 
have  been  raised.  I  will  consider  afterwards,  what  the  consequence 
would  be,  if  it  had  been  ordered  to  accumulate.  It  is  clear  there- 
fore, that  upon  every  rule  of  construction  your  Lordship  is  bound  to 
hold,  that  property  may  be  rendered  unalienable  for  any  number  of 

lives  in  existence  at  the  time  of  the  gift  or  devise. 
[*  334}  ^  It  remains:  then  to  be  considered,  whether  a  child  en 
ventre  sa  mere  is  a  life  in  being.  I  considered  the  case  of 
Long  V.  DlackaU  a  complete  decision  upon  that  point.  I  believe, 
the  Counsel  for  the  family  are  right  in  saying,  that  was  the  first  case, 
in  which  such  child  was  taken  both  at  the  beginning  and  at  the 
end  of  executory  devise.  It  was  not  done  in  that  case:  but  that 
might  have  been  the  consequence.  But  since  the  statute  of  William 
and  Mary  (1)  such  children  are  considered  to  all  intents  and  pur- 
poses as  actually  born  ;  which  appears  from  several  cases :  Beale  v. 
Beale,  Northey  v.  Strange^  Burdet  v.  H(^egood  (2),  and  Millar  v. 
Turner  (3).  In  Roe  v.  ^rterly,  1  Term  Rep.  B.  R.  634,  Mr. 
Justice  Ashhurst  says  upon  the  first  objection,  that  the  limitation 
was  too  remote,  <^  This  objection  seems  not  to  have  been  much  re- 
lied on  by  the  Defendant's  Counsel ;  and  indeed  since  the  statute 
1 0  and  1 1  WilL  III.  which  puts  posthumous  children  on  the  same 
footing  with  children  born  in  the  life-time  of  the  ancestor,  this 
objection  seems  to  be  removed ;  whatever  might  have  been  the  case 
before."  ♦ 

In  Doe  V.  Clarke,  the  words  of  Eyre,  Chief  Justice,  are,  that, 
independent  of  the  intention  of  the  testator,  "  an  infant  en  ventre  sa 
mere,  who  by  the  course  and  order  of  nature  is  then  living,  comes 
clearly  within  the  description  of  children  living  at  the  time  of  his 
decease." 

There  is  a  case  not  immaterial  to  this  point  from  the  doctrine  laid 
down  by  Lord  Hardwicke  in  his  construction  of  the  statute.  That 
is  the  case  of  Basset  v.  Basset  (4)  ;  in  which  Lord  Hardwicke  upon 
the  question  as  to  the  right  of  the  posthumous  son  to  the  rents  and 
profits  of  the  settled  estates  accrued  before  his  birth  says,  the  post- 
humous son  must  take  them :  otherwise  he  would  not  take  as  if 
born  in  the  life-time  of  the  father ;  which  the  statute  positively 
enacts. 

(1)  IQ  and  11  William  and  Mai7,.c.  1& 
;2)  1  P.  Wms.  244, 341,  487. 
3   1  Ves.  85 ;  Bumd  v.  Mann,  1  Ves.  156. 
4)  3  Atk.  20a 
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It  will  hardly  be  contended,  that  the  operation  of  the  statute  and 
the  determinations  since  are  to  extend  only  to  the  very  cases  pro- 
vided for  by  the  statute  ;  for,  first,  it  is  remarkable,  it  is  confined  to 
marriage  or  other  settlement.  In  a  case  ^1),  that  shortly 
*  preceded  the  statute,  the  House  of  Lords  had  declared  [*  335] 
the  law  to  be  in  favor  of  such  a  devise :  but  that  decision 
was  contrary  to  the  opinion  of  the  Judges :  and  the  statute  was 
made,  in  order  that  the  Judges  might  conform  to  it.  But  if  the 
statute  is  taken  literally,  it  will  not  apply  to  the  case  of  a  posthu- 
mous son  entitled  to  a  remainder  upon  the  death  of  a  stranger. 
That  would  not  come  within  the  words  of  the  statute  ;  which  is  thus 
expressed : 

"  Where  any  estate  already  is,  or  shall  hereafter,  by  any  marriage 
or  other  settlement  be  limited  in  remainder  to  or  to  the  use  of  the 
first  or  other  son  or  sons  of  the  body  of  any  person  lawfully  be- 
gotten, with  any  remainder  or  remainders  over  to  or  to  the  use  of 
any  other  person  or  persons,  or  in  remainder  to  or  to  the  use  of  a 
daughter  or  daughters  lawfully  begotten,  with  any  remainder  or 
remainders  to  any  other  person  or  persons,  that  any  other  son  or 
sons  or  daughter  or  daughters  of  such  person  or  persons  lawfully 
begotten  or  to  be  begotten,  that  shall  be  born  after  the  decease 
of  his,  her,  or  their  fieither,  shall  and  may  by  virtue  of  such  settle- 
ment take  such  estate  so  limited  to  the  first  and  other  sons,  or  to 
the  daughter  or  daughters,  in  the  same  manner  as  if  born  in  the  life 
time  of  his,  her,  or  their  father,  although  there  shall  happen  no 
estate  to  be  lunited  to  trustees  after  the  decease  of  the  father  to 
preserve  the  contingent  remainders  to  such  after-born  son  or  sons, 
daughter  or  daughters,  until  he,  she,  or  they,  come  in  esse,  or  are 
bom,  to  take  the  same." 

There  can  be  no  doubt,  that  the  operation  of  the  statute  must  be 
extended  to  all  such  children;  whether  they  are  children  of  the 
^rson,  upon  whose  death  the  remainder  takes  place,  or  of  some 
other  person. 

It  must  be  admitted,  that  there  is  (Hie  case,  in  which  to  a  certain 
extent  a  child  en  ventre  sa  mere  is  not  considered  to  all  intents  and 
purposes  as  in  existence.  That  is  in  the  case  of  a  descent  at  Com- 
mon Law.  Notwithstanding  the  statute,  and  that  in  every  other 
case  such  child  is  considered  as  born  from  the  time  the  devise  or 
limitation  takes  place,  in  that  case  the  intermediate  rents  and  profits, 
as  in  the  case  of  Basset  v.  Basset,  are  declared  to  belong 
to  the  heir  at  law.  *That  arose  from  the  rigor  of  the  [*336] 
Common  Law  with  regard  to  real  estates,  requiring  a 
tenant  to  the  pracipe. 

The  question  then  is,  can  an  estate  according  to  the  rules  of  Law 
be  limited  to  an  infant  en  ventre  sa  mere  for  life,  with  remainder  to 
the  first  and  other  sons  of  that  infant  in  tail,  so  as  that  the  issue 
may  take  as  purchasera  ?     Upon  the  first  part  of  the  question,  sup- 

(1)  Reeve  v.  Long,  1  Salk.  227 ;  3  Lev.  408 ;  4  Mod.  282 ;  12  Mod.  53 ;  Skinn. 
430 ;  Comb.  252 ;  Carth.  309. 
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posing,  the  testator  intended  at  aU  events  to  comprehend  children 
en  ventre  sa  mere,  the  statute  says,  they  shall  take,  as  if  they  were 
born  in  their  father's  life-time.  If  they  cannot  take  as  purchasers, 
they  will  not  take  as  if  they  had  been  born  in  the  fJEither's  life-time. 
I  see  no  reason,  why  they  should  not  take  under  the  words  of  the 
statute.  Then  unquestionably  they  might  have  been  made  tenants 
for  life,  with  remainder  to  their  issue.  I  will  put  this  case  to  those, 
who  contend,  that  the  limitation  could  not  be  to  a  child  en  ventre  sa 
mere  for  his  life,  with  remainder  to  such  person  as  shouU  be  his  heir 
at  law  at  his  death.  Suppose,  an  estate  was  limited  to  all  the  sons 
of  A.  living  at  the  death  of  the  testator  for  their  lives,  with  re- 
mainder to  such  person  as  shall  be  the  heir  at  law  of  the  survivor. 
If  Doev,  Clarke  and  the  other  casesr  are  right,  a  child  en  venire  sa 
mere  at  the  death  of  the  testator  might  according  to  the  strict  con- 
struction of  the  rule  take ;  for  it  is  for  his  own  benefit.  Undoubt- 
edly he  would  take  under  the  description  of  a  aon  ^Miving  at  the 
death  of  the  testatcN^."  He  would  take  under  that  very  description. 
Then  is  the  remainder  over  void,  or  good  ?  If  it  is  void,  why  ? 
The  answer  would  be,  because  the  son  was  not  Kving  at  the  death 
of  the  testator.  So  he  would  take  the  estate  under  the  very  des- 
cription of  a  son  living  at  the  death  of  the  testator,  and  the  limitation 
over  would  be  void,  because  he  was  not  living  at  the  death  of  the  tes- 
tator. In  this  very  case,  if,  instead  of  directing  the  rents  and  profits  to 
accumulate,  the  testator  had  inchided  all  these  Kves,  and  given  estates 
for  life  to  all  of  them,  is  there  any  doubt,  the  children  en  ventre  sa  mere 
would  have  taken  ?  Without  any  question  they  would.  Would  then 
the  estates  given  to  them  be  different  from  those  given  to  all  the 
other  persons  ?  Must  those  children  have  taken  estates-tail,  though 
taking  under  the  description  of  issue  living  at  the  death  of  the  tes- 
tator?    There  is  an  inconsistency  in  the  proposition. 

But  I  speak  up<m  this  point  with  great  deference  to  the  learned 

Judges ;  to  whom  this  question  entirely  belongs.  If  the 
[*337]     case  of  ^Long  v.  BlackaU  is  not  considered  as  having 

finally  settled  it,  and  if  your  Lorcbhip  has  any  doubt  upon 
it,  then  it  would  be  necessary  to  consider,  whether  the  word«  "  born 
in  due  time  afterwards^'  have  not  afforded  a  construction,  that 
would  put  an  end  to  this  point.  Supposing,  any  doubt  is  enter- 
tained upon  it,  then  the  question  is,  whether  the  construction  put 
upon  the  words  "born  in  due  time  afterwards"  by  the  learned 
Judge,  who  opened  this  case,  is  not  according  to  the  rules,  to  which 
we  are  bound  to  adhere,  fairly  to  be  inferred  to  mean  such  persons, 
born  after  the  testator's  decease,  during  whose  lives  the  estate  cre- 
ated by  him  may  by  course  of  law  endure.  As  to  the  period  of 
twenty-one  years,  that  could  not  be  his  meaning :  ncur,  with  sub- 
mission to  the  learned  Judge,  who  immediately  preceded  me,  has 
it  ever  been  considered  as  a  term,  that  may  at  all  events  be  added 
to  such  executory  devise  or  trust.  I  have  only  found  this  dictum ; 
that  estates  may  be  unalienable  for  lives  in  being  and  twenty-one 
years,   merely  because  a  life  may  be  an  in&nt,  or  en  venire  sa 
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mere  (1).  Therefore  I  am  clearly  of  opinion,  that  expression  can- 
not be  held  to  mean  more  than  children  in  the  womb  at  the  testa- 
tor's death. 

The  question  then  is,  whether  the  true  construction  of  this  will  as 
to  the  suspension  of  the  rents  and  profits  and  the  conveyance  is  not, 
that  the  testator  intended  to  suspend  the  possession  during  the  lives 
of  all  the  issue  of  his  sons  and  grandsons,  who  shall  be  actually  bom 
at  the  time  of  has  death,  and  of  such  as  in  point  of  law  are  to  be 
considered  as  born  ?  It  is  exactly  as  if  he  had  recited,  that  where- 
as he  might  limit  his  estates,  and  render  them  unalienable,  during 
the  lives  of  persons  in  existence,  therefore  he  devised  them  to  his 
trustees  and  their  heirs,  &c.  during  the  lives  of  all  his  sons  and 
grandsons  and  their  issue  living  at  the  time  of  his  decease,  or  in 
construction  of  Law  to  be  considered  as  such. 

It  is  my  duty  to  submit  to  your  Lordship  every  argument,  that 
occurs  to  me,  or  that  is  suggested  as  likely  to  occur.  If  your  Lord- 
ship should  not  agree  in  the  opinion,  that  has  been  delivered,  anoth- 
er point  may  arise,  whether  the  devise  over  would  or  would  not  be 
affected.  The  Judges  have  forborne  to  give  their  opinion  upon  that 
point,  thinking  it  unnecessary.  Therefore  I  shaU  also  forbear  to 
give  my  opinion  upon  the  vdidity  of  the  devise  over,  in  case  the 
first  limitation  cannot  take  place,  unless  your  Lordship  commands 
me  to  enter  into  that  question. 

As  to  the  accumulation,  no  such  objection  has  ever  been 
*  made  before  in  judgment,  or  in  argument,  except  in  the  [''^SSS] 
case  upon  Lady  Denison's  will ;  when  it  was  raised  in  ar- 
gument. I  have  always  understood,  and  it  has  never  been  doubted 
before,  that  it  is  in  the  power  of  a  testator  to  direct  accumulation  of 
the  rents  and  profits  of  his  estate  for  as  long  a  time  as  that,  during 
which  the  Law  allows  him  to  render  the  estate  unalienable.  This 
was  not  denied  by  the  Counsel  for  the  fimiily,  except  Mr.  Hargrave ; 
who  seemed  to  think  accumulation  in  any  extent  novel ;  and  that  it 
originated  in  the  time  of  Lord  Hardwicke.  In  the  cases  of  Stephens 
V.  Stephensy  Hopkins  v.  Hopkins^  and  Chapman  v.  Blisscty  all  prior 
to  the  time  of  Lord  Hardwicke,  no  objection  was  made  to  the  legal- 
ity of  accumulation  ;  and  it  was  permitted  to  take  place.  The  cases 
upon  Mr.  Shepherd's  will  (2),  and  upon  Mr.  Lockyer's  will  (S)  are 
fiuniliar  to  your  Lordship.  1  must  observe,  that  one  case,  whicn  has 
been  relied  on  as  an  authority  for  the  accumulation,  is  not  an  author- 
ity for  it.  That  case  is  Phipps  v.  Kelynge  (4).  It  was  a  bequest 
of  leasehold  estates  in  trust  from  time  to  time  during  the  term  of 
years  therein  to  lay  out  the  yearly  profits  in  the  purchase  of  lands 
of  inheritance,  and  to  settle  the  same  to  the  use  of  Phipps  during 
his  life  ;  rcSmainder  to  the  use  of  trustees  to  preserve  contingent  re- 

(1)  See  Btard  v.  WuieoUy  5  Taunt  .393 ;  5  Barn.  &  Aid.  801 ;  1  Tarn.  25. 

(2)  Gibson  v.  Lord  Mouv^foHy  1  Ves.  485. 
3)  Perry  v.  Phdips,  anU,  vol  iv.  108. 

(4)  Stated  from  the  Re^eHs  Book,  2  Ves.  &  Bea.  57,  Lord  Soulhatnpion  v* 
7%e  Marquis  of  Hertford, 


338  THSIXUSSON  V.  WOODFOBB.  [1798-9. 

mainders  ;  remainder  to  the  first  and  other  sons  of  Phipps  success- 
ively in  tail  male,  with  several  remainders  over.  Phipps  had  a  right 
to  call  from  time  to  time  to  have  the  rents  and  profits  laid  out  in 
lands  to  be  settled.     That  is  not  properly  a  case  of  accumulation. 

The  case  upon  Lady  Denison's  will  is  in  the  Register's  Book, 
under  the  title  of  Harrison  v.  Harrison,  21st  July,  1786.  By  that 
will  a  real  estate  and  the  residue  of  the  personal  estate  are  ordered 
to  accumulate ;  and  they  are  now  in  a  state  of  accumulation,  and 
have  been  so  for  fifteen  years ;  and  that  accumulation  may  endure 
as  long  as  all  the  lives  in  this  will.  The  accumulation  was  directed 
to  continue,  until  a  second  son  of  Miss  Midgeley,  the  testatrix's 
niece,  who  was  very  young,  should  attain  the  age  of  twenty-one ; 
and  in  case  she  should  have  no  such  son,  then  until  a  second  son  of 
another  niece,  of  very  tender  years,  should  attain  that  age :  so,  if 
these  two  ladies  live  to  any  age  without  having  a  second  son,  the 
accumulation  of  the  rents  and  profits  of  the  real  estate 
[*  339]  and  the  produce  ^  of  the  residue  of  the  personal  estate  is 
to  go  on.  The  heir  at  law  and  next  of  kin  submitted, 
whether  the  devise  was  void.  I  conclude,  therefore,  the  point  was 
made.  The  decree  certainly  takes  it  as  raised  by  the  answer ;  for 
Lord  Kcnyon  alludes  in  the  decree  to  the  very  point.  The  decree 
declares  the  will  and  codicil  of  the  testatrix  well  proved  ;  and  that 
the  trusts  thereof  ought  to  be  established  and  carried  into  execution ; 
and  that  the  limitations  in  the  will  of  the  textatrix  of  her  estate  at 
Wheatwood  to  or  in  trust  for  the  second,  third,  fourth,  and  other 
sons,  &c.  are  good  limitations  of  the  said  estate ;  and  the  bequest 
of  the  residue  of  the  personal  estate  of  the  testatrix  to  be  laid  out 
in  land  is  a  good  bequest ;  and  directions  were  g^ven  for  the  purpose 
of  carrying  on  the  accumulation  of  that  estate ;  and  it  is  now  in  a 
state  of  accumulation. 

It  will  hardly  be  contended,  that  the  accumulation  in  that  case 
was  clear  of  objection  upon  any  doctrine,  that  might  arise  from  the 
inconvenience  upon  the  magnitude  of  the  accumulation.  It  was  no 
inconsiderable  estate.  The  accumulation  might  have  been  such  as 
no  man  would  wish  to  take  place.  But  the  question  is,  whether 
from  the  possibility  of  such  a  case  the  Court  would  prevent  the  op- 
eration of  the  devise  as  far  as  it  might  operate  according  to  the  course 
of  nature.  The  argument,  that  your  Lordship  is  to  stop,  where 
your  predecessors  have  stopped,  amounts  to  this :  that  your  Lordship 
is  not  to  go  beyond  two  lives,  because  Lord  Kenyon,  the  Judge,  who 
sat  last  upon  this  point,  went  no  farther.  The  same  objection  might 
have  been  urged  upon  that  occasion  to  Lord  Kenyon :  but  no  such 
doctrine  has  prevailed. 

I  know  not,  whether  it  is  necessary  to  take  notice  of  an  ingenious, 
but  fallacious,  argument,  that  was  used  by  Mr.  Grant :  that  it  is  im- 
possible, there  can  be  such  a  principle  in  any  Law,  as  that  accumu- 
lation and  non-alienation  shall  be  co-extensive,  upon  the  Law  of 
Scotland :  where  upon  that  principle  the  land  would  never  be  en- 
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joyed ;  as  land  inajr  there  lie  made  unalienable  for  erer  (a).  But  it 
cannot  be  contended,  that  that  will  apply  to  the  Law  of  England, 
where  non-dienation  is  limited*  Upon  the  Law  of  England  there 
is  no  abs«rdity  in  letting  accumulation  and  non-alienation  go  to- 
gether ;  88  they  always  have  done.  It  was  never  supposed,  that, 
because  great  mischief  had  arisen  from  gifts  to  chaiitaUe  purposes, 
therefore  the  Judges  had  a  power  to  prevent  them.  Ac- 
cording to  this  argument  Ae  Statute  of  Mortmain  and  *  all  [*  340] 
the  other  statutes  tipon  that  subject  were  not  necessary : 
the  Judges  might  have  applied  the  remedy.  It  never  entered  into 
the  mind  of  any  Judge,  however  he  might  disapprove  the  particular 
devise,  that  ho  might  upon  grounds  of  policy  or  convenience  subvert 
the  rules,  that  had  been  established.  I  remember  a  case  upon  the 
Statute  of  Mortmain,  commonly,  though  not  properly,  so  called  (1), 
before  a  predecessor  of  your  Lordship ;  who  called  the  intention  of 
the  testator  in  that  case  a  pillar  of  vanity.  That  intention  did  not 
deserve  that  tide  so  well  as  the  object  of  this  testator.  In  that  case 
the  Lord  Chancellor  said,  if  the  Law  permitted  the  erection  of  such 
a  pillar,  he  must,  however  relactandy,  lay  the  first  stone.  That,  I 
fear,  must  be  your  Lordship's  opinion,  if  you  think  this  devise  and 
bequest  in  point  of  Law  good. 

Lord  Chancellor  [Loughborough].  I  am  extremely  obliged  to 
his  Honor  and  to  my  Lords,  the  Judges,  not  only  upon  the  very  able 
assistance,  they  have  given  me  in  forming  my  own  opinion  upon  this 
case,  which  concurs  in  the  result,  as  in  almost  the  whole  of  the  ar- 
gument, but  also,  because  they  have  relieved  me  from  the  duty  of 
entering  particularly  into  the  discussion  of  the  several  points  of  the 
case,  the  statement  of  the  arguments,  and  the  grounds,  upon  which 
those  arguments,  that  have  been  urged  for  the  family,  have  failed  to 
produce  the  effect  upon  my  mnd.  I  could  not  go  over  the  case 
without  the  necessity  of  repeating  what  has  been  much  better  stated 
already.  A  great  part  of  the  same  coarse  of  argument,  varied  per- 
haps a  little  in  the  manner  of  the  expression,  must  occur  to  those, 
who  have  pursued  the  same  course  of  inquiry. 

I  am  not  surprised,  that  this  cause  has  called  forth  great  exertions 
of  learning  and  ingenuity  in  support  of  the  case  of  this  family.  The 
great  amount  of  the  property  is  a  sufficient  reason  for  them  to  un- 
dertake to  establish  what  would  have  been  their  natural  right,  if  no 
disposition  had  intervened  to  prevent  it.  I  have  no  difficulty  in 
saying,  the  disposition  is  so  unkind  and  so  illiberal,  that  I  think  it 
no  breach  of  duty  in  them  to  ^endeavor  to  set  it  aside,  if  they  can 
by  Law. 

The  great  amount  of  the  property  can  in  no  possible  shape  of  the 
case  enter  into  the  judgment.  The  same  rule  must  guide  the  deter- 
mination, whether  the  property  is  lOOl.  or  half  a  million.     The  piety 

(a)  The  ingenious  modes  of  barring  entails  by  fines  and  common  recoveries, 
invented  in  England,  have  never  bdcn  adopted  in  Scotland. 
(1)  See  /»**,  427,  428. 
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or  the  prudence  of  the  diBposition  can  as  little  afford  any  fair  and 
just  ground  for  controlling  the  will ;  and  it  would  not  be 
[*341]  *a  fair  bias  upon  the  mind,  if  upon  considerations,  that 
affect  the  feelings,  I  was  to  deceive  and  blind  my  under* 
standing  into  the  construction,  I  am  to  give  to  the  effect  of  the  instru- 
ment. .  It  is  my  duty  to  give  effect  to  the  will,  as  far  as  the  intention 
can  be  clearly  made  out.  It  is  not  permitted  to  me  to  be  affectedly 
ignorant  of  the  intention ;  much  less,  to  control  a  certain  and  estab- 
lished intention  upon  my  own  idea  of  the  fitness  or  unfitness,  the 
liberality,  or  the  political  tendency,  of  it 

The  argument  of  accumulation,  used  as  a  ground  to  condemn  the 
operation  of  the  bequest,  I  apprehend  to  be,  unless  as  it  arose  upon 
Lady  Denison's  will,  entirely  new.  Upon  every  question,  in  all 
Courts,  as  to  executory  devise  both  of  land  and  personal  estate,  the 
Court  has  never  considered  it  as  an  essential  condition,  affecting  the 
validity  of  the  devise,  that  the  rents  and  profits  should  attend  the 
estate  during  the  time  it  is  to  go  down,  before  the  absolute  property 
is  given.  As  to  personal  estate,  wherever  a  residue  is  the  subject, 
the  accruing  profits  of  necessity  fall  into  the  residue,  and  constitute 
the  fund,  unless  there  is  an  appropriation  of  them :  and  that  was 
never  used  as  an  argument  to  affect  the  validity  of  the  disposition. 
In  the  extent  this  will  has  taken,  I  take  it  to  be  for  nine  lives, 
(though  it  is  not  correctly  so  stated,)  and  that  there  will  be  an  im- 
mediate vested  estate  afterwards,  it  is  not  carried  farther,  than  other 
cases,  resolutions  and  opinions,  have  said  it  may  be  carried.  It  is 
not  for  me  to  make  a  new  law  ;  and  without  making  a  new  rule  I 
do  not  know  what  to  do ;  for,  unless  I  limit  the  number  of  lives, 
and  say,  what  calculation  of  chances  with  regard  to  those  lives  is 
to  regulate  this  subject,  I  must  hold  myself  bound  by  those  rules, 
that  are  established,  as  it  has  been  observed,  as  matter  of  posi- 
tive law. 

One  argument  was  used,  which  has  been  so  very  ably  discussed, 
that  I  shall  not  go  through  the  general  argument.  I  allude  to  the 
point,  that  was  made  in  opposition  to  the  case  of  Lang  v.  BlackalL 
It  is  clear,  if  that  case  is  well  decided,  it  removes  a  great  part  of  the 
argumeiit  against  a  limitation  to  children  en  ventre  sa  mere.  It  was 
supposed,  that  in  sending  that  case  to  the  Court  of  King's  Bench,  I 
had  sent  it  upon  a  strong  doubt,  that  I  entertained  upon  the  ques- 
tion. I  am  not  sure,  but  I  believe,  I  took  occasion  to  ob- 
[*  342]  serve,  when  I  sent  that  case  to  a  Court  of  *  Law,  that  I 
felt  litde  doubt  upon  it.  My  idea  of  it  was  confirmed 
by  the  determination  of  the  Court  of  Law.  I  concur  entirely  in 
the  opinion  given  by  the  Court  of  King's  Bench.  It  was  antece- 
dently my  opinion  that  such  would  be  the  determination.  I  con- 
ceived, the  law  stood  clearly  so  established ;  and  that  no  other 
determination  could  be  given  by  any  Court.  The  case  of  Reeve 
V.    Long,  certainly   over-ruling  Archer^s  Case  (1),   had   decided, 

(1)  1  Co.  66. 
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that  a  posthumous  child  was  to  be  taken  to  all  intents  and  purposes 
as  born  at  the  time  the  particular  estate  determined.  It  was  observ- 
ed, the  decision  of  that  case  was  contrary  to  the  opinion  of  the 
Judges.  Undoubtedly  the  Court  of  Common  Pleas,  first,  and  upon 
a  writ  of  error  the  Court  of  King's  Bench,  had  held  differently.  But 
it  ought  always  to  be  remembered,  it  was  the  decision  of  Lord  Som- 
ers ;  and  that  was  not  the  only  case,  in  which  he  stood  against  the 
majority  of  the  Judges ;  and  the  better  consideration  of  subsequent 
times  has  shown,  his  opinion  deserved  all  the  regard  generally  paid 
to  it.  What  followed  was  not,  as  it  has  been  inaccurately  stated, 
that  the  opinion  being  against  that  of  the  majority  of  the  Judges,  it 
was  supposed,  the  Judges  would  go  against  that  decision.  The  stat- 
ute of  William  III.  was  npt  to  affirm  that  decision.  It  did  by  impli- 
cation affirm  it :  but  it  established,  that  the  same  principle  should 
govern  the  case  where  the  limitation  was  by  deed  or  settlement. 
The  manner,  in  which  the  point  has  been  treated  ever  since  in  Bur- 
det  V.  Hopegood  and  the  other  cases  from  the  time  of  Lord  Cowper 
to  that  of  Lord  Hardwicke,  proves  what  the  opinion  has  been  upon 
the  propriety  of  a  rule,  which  it  is  impossible  to  say  is  attended  with 
real  inconvenience,  and  which  is  according  to  every  principle  of  jus- 
tice and  natural  feeling. 

The  case  of  Doe  v.  Clarke  in  feet  went  out  of  this  Court  It 
appears  from  a  note  in  Brown  (1),  which,  I  know,  is  correct  in  that 
respect,  that  Lord  Thurlow  was  very  clearly  of  opinion,  that  the 
posthumous  child  ought  to  take,  as  if  he  was  bom ;  and  he  cut  the 
argument;  only  observing,  that  it  was  a  legal  question,  and  they 
might  bring  an  ejectment.  My  reason  for  sending  the  case  of  Long 
V.  BlackaU  to  the  Court  of  King's  Bench  was,  that  I  wished  to  have 
it  from  the  authority  of  that  Court,  that  they  concurred  in 
*  the  principle,  upon  which  the  Court  of  Common  Pleas  [  *343  ] 
decided  in  the  former  case. 

With  regard  to  the  only  other  legal  point  in  this  case,  whether 
the  description  of  the  persons  to  take,  when  the  accumulation  has 
ceased,  is  sufficiently  certain,  my  opinion,  if  I  was  called  on  to  de- 
cide that  point,  is,  that  they  are  sufficiently  certain ;  and,  upon  the 
reasons  given  by  one  of  the  learned  Judges,  that  there  is  no  difficulty 
in  all  the  cases  I  can  put,  to  declare,  who  is  meant.  But  if  there  is 
a  doubt  and  uncertainty  upon  it,  undoubtedly  it  is  impossible  for  me 
to  decide,  that  on  account  of  the  uncertainty  of  that  description 
this  will  should  not  now  take  effect ;  because  events  may  fall  out  in 
this  femily,  and  events  not  at  all  improbable,  that  may  put  it  beyond 
all  possibility  of  doubt,  who  the  person  is. 

I  should  do  myself  no  credit,  and  should  convey  no  sort  of  infor- 
mation to  the  Bar,  if  I  was  to  go  farther  than  to  express  my  full  as- 
sent, and  to  return  thanks  to  the  learned  Judges  and  his  Honor ; 
who  have  certainly  obliged  the  Bar  as  well  as  me  (2). 

(1)  2  Bro.  C.  C.  320. 

(2j  The  decision  upon  this  will  was  followed  by  the  Act  of  Parliament,  39  & 
40  Geo.  III.  c.  98,  to  restrain  such  dispositions  in  niture.    Upon  that  Act  the  dis- 
VOL.  IV.  20 
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The  will  being  established,  the  points,  'that  remain  for  argument, 
arise  upon  the  claim  of  the  eldest  son  of  the  testator,  as  heir  at  law, 
to  the  benefit  of  the  contracts  for  the  purchase  of  real  estates,  en- 
tered into  by  the  testator  between  the  date  of  his  wiU  and  his  death. 
Supposing  those  estates  not  to  pass  by  the  will,  the  question  will  be, 
whether  the  heir  shall  not  be  put  to  his  election  to  take  under  the 
will  or  against  it  (1).  

1.  This  suit  gave  rise  to  the  statute  of  39  &  40  Geo.  UL  c.  98,  in  restraint  of 
testamentary  directions  for  accumulations,  beyond  certain  prescribed  limits ;  that 
act  renders  many  of  the  points  debated  in  this  cause  no  longer  important,  or  at  least 
questionable. 

2.  For  a  statement  of  some  of  the  leading  rules  of  constmction  with  respect 
to  testamentary  instruments ;  and  the  occasional  qualification  of  those  general 
rul^,  which  circumstances  may  sometimes  render  admissible ;  see,  anit^  m^  4, 
5, 6  to  Blake  v.  Burdnury,  1 V.  194,  and  that  a  court  will  never  be  disposed,  where 
tiie  intention  of  the  testator  is  at  all  ambiguoosly  expressed,  to  put  such  a  con- 
struction on  his  words  as  would  leave  his  will  inoperative ;  see  note  2  to  Maberhi 
V.  Strode,  3  V.  450. 

3.  As  to  the  limits  within  which  executm  devises  must  be  confined ;  see  note  3 
to  Blandfwd  v.  ThadcertU,  2  V.  238.  lliat  a  child  en  ventre  mi  mart  is  to  be 
considered  in  existence,  as  much  as  if  it  were  actnally  bom ;  see  the  note  to 
Oiorkt  V.  Blake,  2  V.  67a 

4  Not  only  majr  the  words  *'heir  male^  be  construed  as  words  of  purchase ; 
but  the  words  **  heirs  of  the  bodv"  have  received  the  same  construction ;  Hoe^- 
mm  V.  Bustey,  2  Atk.  90;  Baphaw  v.  Spencer,  2  Atk.  580;  where  several  earker 
cases,  to  the  same  effect,  are  cited:  see  also  RiM  v.  Cnher,  5  Bam.  &  Cress.  871 : 
but  the  words  ^  heir,"  or  '*  heir  male  of  the  boay,"  though  in  the  sinffular  number, 
are  properlv  words  of  limitation,  not  of  purchase ;  unless  words  of  limitation  are 
superaaded ;  or  there  is  something  in  the  context  of  the  will  in  which  they  are 
found,  to  show  that  the  testator  &d  not  mean  to  use  the  words  in  their  technical 
sense.  Blackburne  v.  SUMee,  2  Yes.  &  Bea.  371.  It  is  in  order  to  give  effect  to 
the  intention  of  a  testator  that  the  words  ^  heir  male  "  may,  in  a  will,  l>e  constmed 
as  nomen  eottedmmi,  including  aU  the  issue ;  but  in  a  deed,  no  such  construction 
would  be  allowable.  BenfUy  v.  Marrie,  4  Yes.  794.  And  it  must  be  clearly  under- 
stood that,  to  enable  any  one  to  take  as  heir  male  by  purchase,  he  must  oe  both 
keir  and  nude,  Gwynt  v.  Hooke,  1  Wils.  30.  The  report  just  cited  notices  only 
the  arguments  of  counsel,  but  not  the  opinion  of  the  Judges  of  the  King's  Bench, 
to  whom  the  case  was  directed :  but  from  Mr.  Forrester's  m s.  it  appears  that  the 
judges  certified  in  the  following  words ; ''  Upon  hearing  counsel  on  both  sides,  and 
consideration  of  this  case,  we  are  of  opinion,  that  the  plaintiflb  are  not  entitled  to 
the  estate  in  question  by  virtue  of  the  will  c£  the  said  Grifiidi  Dawes,  dated  14th 
November,  16^;  for  we  conceive  that  Francis,  the  brother  of  the  testator,  under 
whom  the  plaintifi  claim,  could  not  take  by  the  description  of  right  heir  male  of 
the  tegtaiorr  Signed,  W.  Lee,  &c.  Lord  Hardwicke  declared  himself  satisfied 
with  this  opinion ;  and  on  the  17th  July,  1744,  dismissed  the  plaintiff's  bill.  The 
testator,  upon  whose  will  the  case  cited  arose,  left  a  fftand-dau^hter,  who  at  his 
death  was  his  ri^ht  heir.  The  same  m s.  also  supplies  £e  case  ofCTumnd  v.  Beeby 
which  was  decided  by  Lord  Hardwicke  on  the  25di  November,  1745,  and  is  as 
follows.  A  testator,  by  will,  dated  27th  January,  1731,  devised  all  his  real  estate 
to  A.  B.  and  C.  and  their  heirs,  to  the  use  of  them  and  their  heirs,  upon  trust  to 

position  has  been  held  void  only  for  the  excess  beyond  21  years.  Post,  Gr^fUhs 
V.  Vert,  vol.  ix.  127 ;  Longdon  v.  Simpson,  xiL  295 ;  Lord  Sovihim^Hon  v.  7^ 
MarqmaofHeHford,Q\ea.^BeA.Si',  2Mer.389;  ^o^y  v.  Bonnufer, 4  Madd. 
275 ;  Marshall  v.  HoUouhw,  2  Swanst  432.  The  decree  upon  Mr.  Thellusson's 
wUl  was  affirmed  in  the  House  of  Lords  upon  appeal.  See  Thdluseon  v.  Wood- 
ford, post,  vol.  xL  112. 

(1)  This  point  was  determined  against  the  heir:  Woodford  v.  Thdtwson,  pott, 
vol.  xiii.  209. 
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Buffer  his  cousin  Richard  Beeby  and  his  assigns  to  take  the  profits  for  his  life,  and 
after  his  decease  to  permit  his  next  heir  male  of  the  name  or  Beeby  and  the  heirs 
male  of  his  body  for  ever  to  take  the  profits  of  the  said  estate,  it  beinff  his.  intent 
that  his  estate  should  not  be  sold  or  go  out  of  his  name,  but  that  it  shoiud  descend 
firom  heir  male  to  heir  male  of  the  familv  and  name  of  Beebjr  so  lone  as  there 
should  be  heirs  male  of  the  name  of  Beeby  of  his  family,  and  in  defaiut  of  issue 
male  of  his  family  and  name  of  Beeby,  to  his  own  ri^^t  heirs.  Richard  Beeby, 
the  tenant  for  life,  died  without  issue  male,  and  the  bill  was  brought  against  the 
trustees  by  the  Plaintiff  as  heir  at  law ;  and  likewise  against  the  defendant  Joseph 
Beeby  for  a  conveyance  of  the  estate  and  an  account  of  the  profits,  charging  tne 
devise  to  be  void.  The  defendant  insisted  on  his  title  as  the  next  heir  male  rdated 
to  the  testator  of  the  name  of  Beebv,  the  plaintiff  (thou^  heir  at  law,  as  des- 
cended firom  the  teetatoi's  eldest  brother,)  bemg  a  female;  whereas  the  defendant 
was  descended  through  males  from  a  brother  of  the  testatoi's  father.  For  tlie 
defendant  it  was  argued,  that  the  testator  having  taken  notice  of  his  heirs  general 
in  contradistinction  to  his  heirs  male,  and  having  postponed  the  fonner,  here  was 
a  sufficient  description  of  the  person  intended  to  take,  under  which  description 
Joseph  Beeby  was  entitled,  tnough  he  was  not  heir  in  the  strict  legal  sense. 
But  Lord  Hardwicke  said,  '^this  is  a  plain  case,  and  the  defendant  is  contending 
to  overturn  a  multitude  of  authorities  in  which  the  point  has  been  settled.  In 
^^ewelmen  v.  Barkham,  2  Vem.  729,  it  is  true  the  rule  laid  down  in  Shdl^t 
case  as  to  this  matter  was  disputed ;  but  when  it  came  befbre  me,  I  chiefly  rehed 
on  there  beinj^  a  sufficient  descriiAion  of  a  person  certain  to  take,  and  therefore 
distinguished  it  firom  what  is  laid  oown  in  ShiUa^i  cate.  But  then,  a  person  who 
takes  as  heir  male  by  description^  must  be  heir  male  ^  the  hoAf  of  some  one 
pointed  out,  or  else  the  description  is  void.  The  present  case  is  exactly  like  that  of 
Ford  V.  Lord  Owuffton,  (11  Mod.  189 ;  3  Salk.  336^  which  went  through  almost 
evoT  court  in  Westminster  Hall,  and  was  tried  at  Bar  in  R  R.  13th  November, 
170&  In  that  case,  the  testator  after  taking  notice  of  his  daughter,  devised  his 
estates  to  his  own  heir  male ;  the  plaintiff  m  the  suit  was  nephew  to  the  devisor, 
and  C.  J.  Holt  said,  the  words  heirs  male  of  the  hoAf  are  sufficient  to  vest  a 
remainder,  but  where  the  words  of  the  hoAt  are  wanting,  they  must  be  supplied  or 
the  devise  is  void,  and  tlie  words  htin  maU  cannot  let  in  a  eoUaieral  heir.  This 
I  take  fi!om  a  ms.  note  of  that  case ;  and  Dawes  v.  IVnov,  2  P.  W.  1,  as  well 
as  SUrKng  v.  EUritktj  Prec.  in  Cha.  54,  are  to  the  same  purpose.  It  being  clear 
that  such  a  succession  of  heirs  male  cannot  be  established,  the  defendant  contends 
here  \b  a  sufficient  desmjrftb  oerMfue ;  but  I  am  of  opinion,  these  words  cannot  be 
M  applied.  I  admit  that,  where  the  devise  is  to  a  presumptive  heir,  or  to  an  heir 
in  Borough  English,  the  devise  is  good ;  because  some  one  certain  person  is 
pointed  out :  but  what  certain  description  have  we  here  ?  did  the  testator  mean 
ms  heir  male  at  his  death,  or  when  the  estate  for  life  determined,  or  when  he  made 
his  wiU  ?  In  whom  then  can  it  vest  ?  His  intent  plainlv  was  to  set  up  a  new 
entail,  and  not  to  describe  any  particular  devisee.  As  to  the  objection  that  he  has 
posQwned  his  right  heirs,  there  is  no  weight  in  it,  because  that  does  not  show  that 
the  persons  to  tuce  before  should  not  be  hii  xiffht  heirs  likewise :  it  is  only  a  gene- 
ral devise  of  the  reversion,  and  therefore  afi&rds  no  inference  excluding  uiem ; 
and  this  objection  was  more  strong  both  in  Ford  v.  Lord  OuvUtony  and  Iknoe  v. 
JFVrrerf.  The  case  which  appears  most  in  favor  of  the  defendant,  is  that  said  in 
1  Ventr.  381,  to  have  been  decided  in  HiL  16,  or  26  Eliz. :  but  it  is  doubtfully 
stated,  and  Lord  Hale  takes  notice  there  of  the  testator's  having  before  particularly 
mentioned  his  brother's  son  in  such  a  way  as  went  to  show  he  was  meant  when 
the  testator  spoke  of  his  heir  male,  and  it  was  plain  that  the  person  so  described 
was  some  one  then  in  being,  who  was  intended  to  take.  That  comes,  therefore, 
to  the  cases  which  I  allow,  namely,  where  the  question  is  whether  a  particular 
person  be  sufficiently  described  or  not,  bv  what  is,  technically,  an  improper  des- 
cription :  but  here  no  certain  person  is  described  or  intended,  and  it  is  only  an 
attempt  to  create  a  particular  entail  in  heirs  male,  which  the  law  does  not  allow." 
The  c&9e  of  MendHUi  v.  Jenkins^  heard  by  Lord  Hardwicke  on  the  16th  De- 
cember, 1751,  appears  likewise  from  the  same  ms.  to  have  been  to  the  following 
purport  A  testator  devised  his  real  estate  to  his  daughter  for  life,  and  afier  her 
decease  that  his  oruenl  heir  male  and  his  heirs  shcHdd  enjoy  the  inheritance. 
The  plaintiff  in  the  suit  was  ti^e  testator's  brother,  who  brought  his  bill  to  stay 
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waste.  The  defendant  demuired  for  that  the  phuntiff  could  not  take  under  the 
words  of  the  will,  and  00  had  no  title.  The  Lord  Chancellor  said,  **  The  plaintiff 
is  not  heir  at  law  to  the  testator  who  has  left  a  daughter ;  the  question  therefore 
is,  whether  he  be  sufficiently  described  by  these  words  so  as  to  take.  In  all  the 
cases,  the  person  claiming,  successfUUy  under  such  words  has  been  described  as 
the  heir  male  o/"  the  bodbf  of  some  one.  But  the  present  case  endeavors  to  let  in 
a  collaUral  heir  under  the  words  heir  male,  without  saying  of  whoK  hoAf  he  is  to 
be  heir ;  to  allow  which,  I  think,  would  be  ttoins  again^  first  principles.  But 
supposing  the  question  not  so  clear  as  it  is,  the  pudntiff  has  made  no  title  by  his 
bill,  it  not  appearing  even  that  he  is  heir  male,  since  the  testator  may  have  had 
some  brother  older  than  the  plaintiff,  who  left  a  son,  and  thus  the  plaintiff  have 
no  sort  of  right"    The  demurrer  was  accordingly  allowed. 

5.  That  attempts  to  carry  a  testator's  general  mtent  into  effect  by  the  application 
of  the  doctrine  of  cyprtila  dangerous,  and  not  to  be  extended ;  see  note  6  to  JBri»- 
fotfv.rcot2e,2V.396. 

6.  A  trust  for  accumulation,  exceeding  thelimitB  of  the  statute  39  &  40  Gea  in. 
c.  98  is  void  only  for  the  ^excess,  provided  the  trust  would  have  been  good,  before 
the  act ;  but  if  a  trust  for  accumulation  would  have  been  bad,  as  to  part,  before  the 
act,  that  part  remains  bad  notwithstanding  the  act  Marshal  v.  HoUawmf,  2  Swanst 
450 ;  GrigUhs  v.  Fere,  9  Ves.  130;  Longdon  v.  Sin^paon,  12  Ves.  298. 

7.  For  the  leading  general  rules,  with  respect  to  the  doctrine  of  election ;  see 
the  note  to  ButruJce  v.  Broadhursl^  1  V.  171 ;  note  3  to  Blake  v.  Bunbum,  1  V. 
194 ;  notes  2  and  3  to  StraUan  v.  But,  1  V.  285;  and  note  8  to  Bristow  v.  Wiarde^ 
2  V.  336.  A  will  not  executed  according  to  the  Statute  of  Frauds,  cannot,  gen- 
erally speaking,  operate  even  to  raise  a  case  of  election.  Ex  parte  The  Eari  of 
Uchester^lYes.  272]  Sheddon  y.  Goodrich,  S  Yea.  407  i  GonJtner  v.  JF\^,  1  Jac.  & 
Walk.  29.  But  where  a  will  is  so  framed,  in  other  respects,  as  to  raise  a  case  of 
election,  that  doctrine  will  be  just  as  applicable  to,  and  therefore  equally  enforced 
affainst,  the  testator's  heir  at  law,  as  any  other  parhr.  ffe%  v.  Wdhy,  2  V.  &  B. 
191 ;  Brodie  v.  Barry,  2  V.  &  B.  134.  And  though  a  testamentary  paper  may,  as 
a  will  of  land,  be  absolutely  void;. yet  it  had  been  held,  upon  distinctions  which 
both  Lord  Eldon  and  Sir  William  Grant  thought,  indeed,  to  be  thin,  and  unsub- 
stantial, but  which  both  those  distinguished  judges  found  to  be  established,  and 
therefore  to  be  adhered  to ;  that,  although  a  will  containing  dispositions  of  land  be 
not  duly  executed  according  to  the  statute,  yet  if  personalty  be  given  by  the  same 
will,  on  condition  that  the  legatee  shall  convey  the  land ;  in  such  case,  inasmuch 
as  Uie  disposition  of  the  personalty  cannot  be  read,  without  reading  at  the  same 
time  the  condition  on  whicn  it  is  given,  the  gift  and  the  condition  are  inseparable, 
and  a  case  of  election  is  raised ;  because  the  testator  in  the  disposition,  not  of  land, 
but  of  personalty,  expresses  and  directs  what  is  to  be  done  to  entitle  the  legatee  to 
his  legacy.  Ker  v.  Wauchope,  1  Bliffh,  S^  26.  The  decision  in  the  Court  of 
Chancery,  relative  to  this  branch  of  the  principal  case,  was  affirmed  in  the  House 
of  Lords,  on  appeal.    See  RtndUahan  v.  Waodford,  1  Dow,  249. 
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GRIFFIN  V.  NANSON. 
[RoLi.B^1798,  Dec.  7, 10, 11,  la] 

A.  BT  a  yolnntaiy  deed  assigned  all  the  personal  estate,  which  he  was  then  or 
might  at  Bnj  time  afterwards  he  possessed  of  or  entitled  to,  upon  trust  to  pay 
the  interest,  &c.  to  himself  for  life,  and  afler  his  decease  to  such  persons  as  he 
should  appoint  by  will  for  their  lives,  and  subject  thereto,  U>  pay  the  principal 
to  his  next  of  kin,  who  should  be  living  at  his  decease,  his,  her,  or  their  execu- 
tors, &c.  Soon  afterwards  the  testator  by  his  will  ^ve  some  legacies,  and 
gave  the  residue  to  the  persons  by  name,  who  were  his  next  of  kin  at  the  exe- 
cution of  the  deed  and  at  his  death;  upon  whose  bill  claiming  under  the  deed 
an  account  of  the  trust  estate  received  by  the  trustees  and  of  the  personal 
estate,  dtc.  and  to  set  aside  the  legacies,  it  was  held,  that  the  power  was  not 
executed  by  the  will:  but  one  of  the  Plaintiffs  bein^  clearly  affected  with 
notice  and  acquiescence  in  the  plan  of  giving  the  legacies  instead  of  executing 
the  power,  the  cause  was  ordered  to  stand  over  with  liberty  to  file  a  bill  to 
establish  the  legacies:  the  Court  inclining,  in  case  the  other  rlaintiff  could  be 
affected  with  notice,  at  all  events  to  apply  the  interest  of  the  personal  estate 
during  the  lives  of  the  legatees  in  payment  of  the  legacies.  They  were  after-  • 
wards  paid  under  a  compromise,  (a) 

By  indentures,  dated  the  13th  of  November,  1792,  Thomas  Field- 
er gave,  granted,  bargained,  sold,  assigned,  &c.  to  Stephen  Griffin, 
John  Griffin,  William  Nanson,  and  John  Naylor,  and  to  the  survivor 
of  them,  his  execut(»s  and  administrators,  all  the  personal  estate, 
goods,  chattels,  money,  securities  for  money,  and  effects,  whatsoever 
and  wheresoever,  and  of  what  nature,  quality,  or  denomination,  so- 
ever, of  him  the  said  Thomas  Fielder,  and  of  which  he  was  then  or 
should  or  might  at  any  time  hereafter  be  possessed  or  entitled  unto, 
and  all  deeds,  evidences,  &c.  touching  the  same  effects,  upon  trust 
to  get  in  and  receive  all  the  aforesaid  estate,  money,  and  securities, 
and  to  sell  and  dispose  of  all  the  said  goods,  chattels,  and  effects, 
as  they  or  the  survivors  or  survivor  of  them  should  think  most  proper, 
and  without  any  fiirther  or  other  power  or  authority  from  the  said 
Thomas  Fielder,  and  to  lay  out  the  money  from  time  to  time  to  arise 
and  be  received  from  the  said  personal  estate,  &c.  and  to  invest  the 
same  in  the  3  per  cent.  Consolidated  Bank  Annuities  or  other  secu- 
rities in  their  names,  and  to  pay  the  interest  and  dividends  unto  the 
said  Thomas  Fielder  for  and  during  the  term  of  his  natural  life,  or 

(a)  A  voluntary  conveyance  is  binding  on  the  party  making  it  and  all  who 
claim  under  him.  Bunn  v.  JfhUknp^  1  Johns.  Ch.  396 ;  Maine  v.  Dicfteruon,  2 
Dessaus.  191 ;  Rdcharl  v.  Ctufafor,  5  Binn.  109 ;  Malm  v.  Gamsey,  16  Johns.  189 ; 
Jacks  V.  Thmno,  3  Dessaus.  1.  Equity  will  not  take  the  least  step  against  an 
innocent  purchaser,  and  will  aUow  him  to  take  every  advantage  which  the  law 
gives  him.  See,  anUy  note  (a)  to  Jenwrdy,  Saunderi^fi  V.  ^.  Nor  will  it 
enforce  a  voluntary  agreement,  not  valid  in  law,  especially  against  a  legal  claim 
for  a  just  debt,  and  ^ere  there  is  no  consideration,  accident  or  fraud.  Mintum 
V.  Seymour,  4  Johns.  Ch.  497.  See  1  Maddock,  Ch.  412,  413 ;  arUe,  note  (a)  to 
Coleman  v.  SpantU,  1  V.  50.  But  it  has  jurisdiction  where  there  has  been  a 
fiaudulent  prevention,  as  is  suggested  in  the  'present  case,  of  acts  intended  to  be 
done  for  tiie  benefit  of  third  persons.  See  note  (a)  to  Barrow  v.  Qnenoughj  3  V. 
153.  Husband  and  wife  cannot  be  said  to  be  next  of  kin  to  each  otlier.  See 
note  (a)  to  WaU  v.  jratt,  3  V.  244. 
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to  and  for  such  uses,  ends,  intents  and  purposes,  as  he  should  by 
his  order  in  writing  under  his  hand  from  time  to  time  direct  or  ap- 
point ;  and  from  and  after  the  decease  of  him  the  said  Thomas 
Fielder,  then  as  to  such  interest  and  dividends,  upon  trust,  that  they 
should  pay  the  same,  or  such  part  thereof  as  the  said  Thomas  Field- 
er should  or  might  by  his  last  will  and  testament  in  writing  hereafter 
to  be  made  and  duly  executed  give,  direct,  or  appoint,  to  be  paid  to 
any  person  or  persons  for  his,  her,  or  their  life  or  lives,  unto  such 
person  or  persons  accordingly ;  and  as  to  the  principal  of  the  said 
money  so  to  be  invested,  as  aforesaid,  and  all  other  the  personal  es- 
tate, moneys,  goods,  chattels  and  effects,  of  him,  the  said  Thcxnas 
Fielder,  upon  trust,  that  they  should  from  and  immediately  after  the 
decease  of  the  said  Thomas  Fielder,  in  case  no  such  gift,  direction, 

or  appointment,  of  the  said  interest  and  dividends  or  any 
[  *345  ]    *  part  thereof  should  be  made,  as  aforesaid,  but  if  any 

such  gift,  direction,  or  appointment,  should  be  made,  then 
when  and  so  soon  as  the  person  or  persons,  to  whom  such  interest 
or  dividends  or  any  part  thereof  should  be  thereby  given,  directed 
or  appointed,  should  have  departed  this  life,  pay,  assign,  transfer,  and 
distribute,  and  divide,  all  and  singular  the  said  moneys  so  to  be  in- 
vested, as  aforesaid,  and  all  other  the  personal  estate,  moneys,  goods, 
chattels,  and  effects,  of  him  the  said  Thomas  Fielder,  and  the  stocks, 
funds,  or  securities,  in  which  the  same  or  any  part  thereof  should 
be  invested,  and  the  dividends  and  interest  thereof  then  due,  unap- 
plied, and  undisposed  of,  unto  and  amongst  the  next  of  kin  of  him 
the  said  Thomas  Fielder,^  who  should  be  living  at  the  time  of  his 
decease,  his,  her,  or  their  executors  or  administrators,  according  to 
th^  Statute  of  Distributions  of  intestates'  estates ;  and  the  said 
Thomas  Fielder  did  for  himself,  his  executors  and  administrators, 
covenant,  promise,  and  agree,  with  the  said  trustees,  that  all  the  afore- 
said personal  estate,  moneys,  securities,  goods,  chattels,  and  effects, 
therein  before  assigned  and  conveyed  should  remain  upcm  the  uses, 
intents,  and  purposes,  before  declared ;  and  did  also  warrant  the 
same  upon  such  trusts. 

Thomas  Fielder,  by  his  will  dated  the  30th  of  December,  1792, 
directed  all  his  just  debts,  funeral  expenses,  and  charges  of  probate, 
to  be  paid  and  discharged ;  and  with  the  payment  and  discharge 
thereof  he  charged  all  his  estate  and  effects.  He  then  gave  and  be- 
queathed unto  Mary  Moore,  his  late  housekeeper,  the  sum  of  800{. 
upon  condition  and  provided,  that  she  shall  relinquish  and  give  up 
to  his  executors  any  and  every  bond,  note,  or  other  security,  prom- 
ise, or  undertaking,  by  letter  or  otherwise,  which  shall  or  may  be  in 
her  possession,  custody  or  power,  at  the  time  of  his  decease,  by  him 
at  any  time  given  her  for  the  payment  to  her  or  for  her  use  of  any  sum 
or  sums  of  money  whatsoever  either  ifi  his  life-time  or  after  his  de- 
cease ;  and  also  upon  condition  and  provided,  that  she  shall  execute 
to  his  executors  a  release  of  all  claims  and  demands  whatsoever  of 
her,  Mary  Moore,  her  heirs,  executors,  administrators,  or  assigns, 
against  him  and  his  estate  and  effects,  and  against  his  executors 

VOL.  IV.  20* 
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upon  account  thereof,  as  well  in  respect  of  any  and  every  such  bond, 
note,  or  other  security,  promise,  or  undertaking,  in  case  any  such 
shall  be  in  her  possession,  custody,  or  power,  at  his  decease,  as  in 
respect  of  any  other  matter,  cause,  or  thing  whatsoever ; 
but  if  she  shall  refuse  to  relinquish  and  give  *  up  to  his  [  ^46] 
said  executors  every  or  any  such  bond,  note,  &c.  and  to 
execute  such  release,  as  aforesaid,  or  if  she  shall  bring  any  action  or 
suit  at  Law  or  in  Equity  in  respect  of  any  such  bond,  &c.  he  revok- 
ed the  said  legacy  of  800/. 

The  testator  also  gave  to  Ann  James  the  sum  of  500/.  exacdy  in 
the  same  manner  and  upon  the  same  condition  of  relinquishing  and 
releasing  any  demand  against  him  and  his  estate  ;  and  as  to  all  the 
rest,  residue,  and  remainder,  of  his  estate  and  effects  whatsoever 
and  wheresoever  he  should  die  seised  or  possessed  of,  interested  in 
or  entitled  unto,  he  gave  and  bequeathed  the  same  unto  his  two 
half-sisters  Elizabeth  GrifBn  and  Mary  Griffin,  and  to  their  respec- 
tive executors,  administrators,  or  assigns,  equally  to  be  divided  be- 
tween them  share  and  share  alike  to  and  for  tfieir  own  proper  use 
and  benefit ;  and  he  appointed  Nanson,  Roebuck,  and  Naylor,  ex- 
ecutors. 

The  testator  died  upon  the  6th  of  September,  1794,  without  hav- 
ing made  any  appointment  under  the  power  of  the  deed ;  leaving  at 
his  death  his  two  half-sisters  Elizabeth  Griffin  and  Mary  Griffin  bis 
next  of  kin. 

Nanson  was  the  acting  trustee  under  the  deed ;  and  he  had  car- 
ried on  the  business  of  Fielder  as  a  fruit  broker  and  grocer. 

The. bill  was  filed  by  Stephen  Griffin  ajid  John  Griffin,  the  hus- 
bands of  Elizabeth  and  Mary  Griffin  against  the  executors  of  Field- 
er, and  against  Mary  Moore  and  Thomas  Barr,  and  Ann,  his  wife, 
formerly  Ann  James ;  charging,  that  the  Defendants  Mary  Moore 
and  Ann  Barr  had  received  several  sums  of  money  and  transfers  of 
stock  from  the  testator  and  from  Nanson  over  and  above  what  was 
due  to  them  for  wages  from  the  testator ;  and  praying,  that  they  may 
account  for  the  money  and  stock  so  received  beyond  what  was  due 
to  them  for  wages ;  and  that  the  same  may  be  set  off  against  the 
legacies  claimed  by  them  ;  or  otherwise  that  the  said  legacies  may  be 
declared  void  and  not  warranted  by  the  power  reserved  to  Fielder  by 
the  deed  of  1792 ;  and  that  the  said  indentures  may  be  established, 
and  the  trusts  thereof  performed ;  that  an  account  may  be  taken  of 
the  trust  estate  and  efiects  of  Fielder  received  by  the  trustees,  par- 
ticularly Nanson  and  Naylor,  and  of  all  other  his  per- 
sonal estate,  and  an  *  account  of  his  debts,  funeral  ex-  [*347] 
penses,  &c. ;  and  that  the  residue  may  be  declared  to  be- 
long to  the  Plaintiffii  in  right  of  Elizabeth  Griffin  and  Mary  Griffin 
in  equal  moieties,  as  the  only  next  of  kin  of  the  testator. 

The  Defendant  Ann  Barr  by  her  answer  stated,  that  for  about 
twenty  years  and  till  within  about  three  years  before  the  decease  of 
the  testator  she  lived  with  him  as  one  of  his  servants ;  and  he  pro- 
fessed great  regard  for  her  as  an  old  servant.    For  some  time  before 
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his  death  he  paid  her,  first,  30/.  a-year,  and  afterwards,  namely,  for 
the  year  1792  and  from  that  till  his  death  402.  a-year ;  which  was 
paid  by  Nanson,  but  by  the  desire  of  Fielder.  The  Defendant  ad- 
mitted, that  Fielder  transfered  301.  a-year  Short  Annuities  to  her  a 
short  time  before  she  quitted  his  service,,  about  March,  1791,  as  part 
of  the  reward  and  compensation  intended  for  her  care,  attention, 
and  fideUty,  for  twenty  years ;  and  he  frequently  promised  amply  to 
provide  for  her  in  addition  to  that  She  admitted,  she  received  sev- 
eral sums  of  money  from  the  testator  in  his  life :  but  she  applied  the 
same  in  his  household  expenses,  except  some  small  part  for  her  wear- 
ing apparel  and  pocket  expenses ;  and  she  submitted,  that  the  will 
ought  to  be  considered  a  part  execution  of  the  power  under  the 
deed. 

The  Defendant  Mary  Moore  by  her  answer  stated,  that  she  lived 
with  the  testator  as  a  servant  upwards  of  twenty-one  years ;  during 
fourteen  years  of  that  time  as  house-keeper ;  and  she  had  the  sole 
care  and  management  of  his  domestic  affairs.  She  was  not  paid  by 
him  any  wages  during  that  space  of  time ;  he  having  repeatedly  as- 
sured her,  she  should  be  well  provided  for  by  his  will.  She  claimed 
5802.  as  an  adequate  compensation  for  her  services  for  twenty-one 
years ;  and  she  stated  extra  services  by  attending  him  and  his  wife  and 
his  father  and  mother  during  illness.  She  stated,  that  in  1 789  she  lent 
him  the  sum  of  47/.  6«.  3d. ;  for  which  she  sold  50/.  Bank  Stock ;  and 
in  respect  of  that  she  claimed  as  a  creditor,  if  she  was  not  to  be 
paid  her  legacy.  About  the  25th  of  April  1785,  he  made  her  a 
present  of  500/.  Bank  3  per  cent.  ConsoUdated  Annuities:  which  he 
transferred  to  her  voluntarily ;  that  she  might  not  be  distressed  dur- 
ing the  time  his  affairs  were  settling  after  his  death.  Until  1791  she 
paid  the  dividends  of  that  stock  to  him.  For  fourteen  years  before 
his  death  he  gave  her  annually  10/.  as  a  new  year's  gift.  Upon  the 
deatli  of  his  wife  he  gave  her  6/.  for  mourning,  and  10/.  upon  the 

death  of  his  father,  and  10/.  on  the  death  of  his  mother. 
[*  348]     While  in  his  *  service,  she  received  from  him  what  money 

she  wanted  for  house-keeping.  She  seldom  asked  him  for 
any  money  for  her  own  use :  he  repeatedly  promising,  he  would 
amply  provide  for  her  in  his  will.  She  does  not  believe,  the  money, 
she  received  from  him  for  her  own  use,  exceeded  50/.  In  November, 
1792,  she  quitted  his  service  through  the  persuasion  of  the  trustees, 
but  against  the  consent  of  Fielder  himself.  She  was  offered  by 
Nanson's  direction  ten  guineas,  if  she  would  give  a  receipt  in  full  of 
all  demands  on  Fielder's  estate ;  which  she  refused.  Upon  that  oc- 
casion the  trustees  promised,  she  should  be  paid  an  annuity  of  40/. 
a-year  during  Fielder's  life;  which  was  paid  to  her  accordingly, 
commencing  at  Michaelmas,  1792,  and  ending  at  Michaelmas,  1794 ; 
of  which  she  received  four  sums  of  10/.  each  from  Stephen  Griffin, 
and  10/.  from  Nanson,  and  the  remainder  through  other  persons. 
That  annuity  was  paid  to  her  on  account  of  her  not  having  received 
any  wages  and  of  Fielder's  intention  and  promise  to  provide  for 
her. 
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She  suboiitted,  that  the  limitation  in  the  deed  to  the  next  of  kin 
of  Thomas  Fielder  was  void  for  uncertainty ;  and  that  he  had  a 
power  of  disposing  of  the  property  by  legacies  or  otherwise ;  and 
that  she  had  not  been  fully  rewarded  for  her  services. 

The  Defendant  Nanson  being  examined  by  order  deposed,  that 
the  will  was  executed  with  the  privity  of  the  Plaintiff  Stephen  Griffin 
and  Elizabeth  his  wife  and  by  the  advice  of  the  deponent,  Roebuck 
Naylor,  and  of  Stephen  and  Elizabeth  Griffin  ;  and  the  provisions  for 
the  Defendants  Mary  Moore  and  Ann  Barr  were  considered  as  rea- 
sonable ;  the  will  being  intended  to  revoke  a  former  will  executed  in 
1791,  by  which  the  testator  had  given  1500/.  to  Moore  and  1000/. 
to  Barr.  He. informed  the  deponent,  that  he  had  made  a  present  to 
Moore  of  500/.  3  per  cent.  Consolidated  Bank  Annuities,  and  to  Barr 
30/.  per  annum  Short  Annuities,  as  a  reward  for  their  services ;  and 
he  intended  to  reward  them  farther  at  his  death.  He  told  the  depo- 
nent, that  he  had  in  1792  told  John  Griffin  and  Mary  Griffin,  that 
he  mtended  to  make  a  new  will  and  thereby  give  all  his  property  to 
the  deponent,  Naylor,  and  Roebuck,  in  trust  to  pay  the 
whole  interest  to  the  Defendants  *  Moore  and  Barr  equally,  [*  ,349] 
and  the  whole  to  the  survivor ;  and  after  their  deaths  the 
principal  between  Mary  Griffin  and  Elizabeth  Griffin.  The  deed 
prepared  by  John  Griffin  was  taken  by  his  desire  to  the  deponent's 
solicitor  to  peruse  and  settle.  In  December,  1792,  Fielder  consulted 
the  deponent  about  making  a  new  will,  giving  the  interest  of  all  his 
property  to  Moore  and  Barr  and  the  survivor  for  their  lives,  and  after 
their  deaths  the  principal  between  Mary  and  Elizabeth  Griffin  :  but 
the  deponent,  Naylor,  and  Roebuck,  advised  him  instead  of  giving 
.Moore  and  Barr  the  interest  for  their  lives  to  give  to  each  of  them  a 
specific  sum  of  money,  and  to  give  the  residue  to  Mary  and  Eliza- 
beth Griffin ;  which  being  communicated  to  Stephen  and  Elizabeth 
Griffin,  they  concurred  in  that  plan ;  and  it  was  resolved  on  with 
their  concurrence,  that  500/.  should  be  given  by  the  will  to  Ann 
Barr  and  800/.  to  Mary  Moore,  upon  condition,  that  they  should  re- 
linquish and  release  all  demands  against  him  or  his  estate.  Those 
sums  given  to  Mary  Moore  and  Ann  Barr  are  less  than  the  value  of 
their  life-interests  in  the  whole  of  Fielder's  property.  Stephen  Grif- 
fin and  his  wife  frequently  after  the  execution  of  the  will  expressed 
their  approbation  of  it  in  preference  to  the  former  plan.  The  depo^ 
nent  believes,  John  Griffin  and  Mary  his  wife  approved  of  it,  from 
the  declarations  of  Stephen  and  Elizabeth  Griffin,  that  it  would  be 
as  satisfactory  to  John  and  Mary  Griffin  as  it  was  to  them,  and  they 
would  feel  equally  obliged  and  satisfied  thereby  ;  an.d  to  the  best  of 
his  recollection  and  belief  John  Griffin  after  the  execution  of  the 
will  expressed  to  the  deponent  his  approbation  and  thanks  for  the 
part  he  and  the  other  executors  had  taken. 

This  witness  confirmed  the  answers  of  Mary  Moore  and  Ann  Barr 
as  to  their  services. 

Mr.  Lloyd,  Mr.  Graham,  and  Mr.  Nedham,  for  the  Plaintiffs.  In  a 
case  of  this  sort,  between  pure  volunteers  (puttingout  of  consideration 
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for  the  present  the  daim  of  the  Defendants  as  creditors)  this  deed  is 
to  be  considered,  as  if  made  upon  valuable  consideration.  In  Lard 
Cadogan  ▼.  Kermetf  and  Doe  v.  Routledgey  Cowp.  432,  705,  Lord 
Mansfield  considers  the  implications  of  fraud  from  voluntary  convey- 
ances as  having  been  carried  too  far.  The  statutes  (1)  do  not  say, 
that  voluntary  conveyances  shall  be  considered  fraudulent  generally, 
but  only,  that  they  shall  be  void  prima  facUy  as  against 
[*  350]  creditors  and  purchasers.  In  other  respects  *a  voluntary 
conveyance  stands  as  firm  both  •  at  Law  and  in  Equity  as 
any  conveyance  for  the  most  valuable  consideration.  In  Gregtan  v. 
lUddelif  which  underwent  much  consideration.  Lord  Thurlow  adoptr 
ed  those  sentiments.  Upon  the  marriage  of  Sir  James  Riddell  an 
estate  that  came  from  the  mother  of  Lady  Riddell,  was  settled  to  the 
uses  of  the  marriage,  with  a  remainder  over  to  the  half-sister  of  Lady 
Riddell.  Sir  James  Riddell  wanted  to  sell  the  estate ;  and  the 
question  was,  whether  that  voluntary  remainder  over,  was  defeated 
by  the  sale.  Lord  Thurlow  inclined  to  the  opinion  of  Lord  Mans- 
field, that  the  mere  circumstance  of  its  being  voluntary  was  not 
sufficient,  unless  accompanied  with  some  marks  of  fraud ;  as,  where 
the  party  is  indebted  at  the  time,  &c. 

There  cannot  be  a  case  of  greater  fidrness  than  this.  It  is  clear, 
that  the  Defendants  Moore  and  Barr  had  received  a  great  deal  from 
this  man ;  that  they  were  endeavoring  to  get  more,  and  he  was  be- 
set by  them.  It  is  not  surprising,  that  he  should  be  desirous  of 
relieving  himself  from  the  importunity  of  such  persons.  With  that 
view  he  proceeds  to  make  that  disposition  of  his  property,  which  a 
prudent  man  would  make.  He  wished  to  provide  for  these  people, 
but  not  to  injure  his  own  family.  Meaning  evidently  to  provide  for 
these  women  he  reserves  a  power  of  disposition ;  and  subject  to  that 
he  gives  his  property  to  his  next  of  kin.  The  moment  he  sealed 
that  deed  he  was  absolutely  bound  both  at  Law  and  in  Equity  as 
much  as  if  he  had  received  100,000/.  for  so  doing;  and  the  prop- 
erty was  put  out  of  his  power,  so  that  he  could  not  afiect  it  by  Us 
will :   ViUers  v.  Beaumont,  Bah  v.  Newton,  1  Vern  100,  464. 

Upon  the  next  point,  <<  next  of  kin  "  is  a  sufficient  description. 
It  is  equivalent  to  naming  the  persons.  It  would  be  a  strange  con- 
struction, that  this  elaborate  deed,  executed  for  the  purpose  of  set- 
tling his  affairs,  amounts  to  nothing  more  than  an  agreement  to  die 
intestate.  If  the  trustees  had  neglected  their  duty,  and  the  prop- 
erty was  in  danger  of  being  squandered,  the  persons  stating  them- 
selves to  be  next  of  kin  might  have  come  to  this  Court  to  have  it 
secured  for  their  benefit  There  are  many  cases  of  devise,  in  which 
such  words  have  been  held  a  definite  description ;  and  if  this  was 
upon  a  will,  there  would  be  no  doubt,  the  next  of  kin  at  the  death 
of  the  testator  would  be  entitled  as  persona  designata. 
[*351]  *This  description  is  as  good  as  that  of  first  and  sec- 
ond cousins ;  which  was  the  description  in  Mayet  v. 
— • 

(1)  13  Eliz.  c.  5;  37  Eliz.  c.  4. 
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_  ifi  Bro.  C.  C.  135 ;  or  relations ;  which  in  Green  v.  Hatcard, 
1  Bro.  C.  C.  31,  was  held  to  mean  next  of  kin.  Spink  ▼.  Leuns,  3 
Bro.  C.  C.  355,  is  precisely  this  case ;  unless  there  can  be  a  differ- 
ence in  this  respect  between  a  deed  and  a  will.  These  words  were 
there  considered  a  very  good  description,  well  known  in  the  Law. 
The  only  doubt  in  that  case  was,  whether  the  persons  claiming  must 
not  sustain  the  double  character  of  next  of  kin  at  the  death  of  the 
testator  and  at  the  period  of  distribution.  The  construction  must 
be  the  same  upon  a  deed.  Where  there  is  a  covenant  to  stand 
seised,  or  an  estate  is  limited  to  A.  for  life ;  remainder  over,  the 
person,  who  answers  the  description,  when  the  particular  estate  de- 
termines, will  be  the  person  to  take.  <<  Heirs  of  the  body "  is  a 
good  description:  Harm  v.  Bamei,  4  Burr.  2157 ;  1  Black.  643. 
**  Heir  "  is  a  good  description ;  Selby^s  Cae.  The  description  of 
next  of  kin  is  as  definite  as  that  of  heir  at  law.  A  remainder  to 
the  next  of  kin  after  the  death  of  A.  would  be  a  good  contingent 
remainder.  In  Shep.  Touch.  235,  there  are  many  cases  of  this 
kind  both  as  to  real  and  personal  property.  In  Fearne's  Coni.  Rem. 
6,  one  species  of  contingent  remainders  is  described  to  be,  where 
the  person,  to  whom  it  is  limited,  is  not  ascertained. 

It  b  impossible  to  contend,  that  the  will  is  an  execution  of  the 
power.  It  is  merely  an  attempt  to  revoke  the  deed,  no  power  of 
revocation  being  reserved.  There  is  not  the  least  reference  to  the 
power  given  by  the  deed :  but  gross  specific  sums  are  given  to  these 
Defendants.  No  notice  is  taken  of  the  deed  executed  only  six 
weeks  before ;  and  the  power  Was  only  to  dispose  of  the  interest 
for  life.  No  inference  can  arise,  that  he  intended  to  execute  it. 
This  Court  will  not  supply  the  non-execution  of  a  power  even  in 
those  cases,  in  which  a  defective  execution  would  be  aided. 

As  to  the  claim  of  the  Defendants  as  creditors,  that  is  paramount 
the  will ;  and  if  it  is  insisted  on,  they  must  give  up  their  legacies ; 
and  there  must  be  a  trial  at  law  to  ascertain  what  is  due  to  them, 
taking  into  consideration  what  they  have  received. 

Mr.  Piggotty  Mr.  John$<m,  and  Mr.  FP.  A^oTy  for  the  Defendants. 
It  was  necessarily  uncertain,  who  would  be  the  next  of  kin  of 
Fielder  at  the  time  of  his  death.  The  parties  foresaw, 
that  the  *  next  of  kin  at  that  time  might  be  cither  a  male  [*  352] 
or  a  female ;  and  they  provide  for  that.  There  is  no  dona- 
tion to  these  two  half-sisters.  They  are  not  even  mentioned  in  the 
deed.  It  is  said,  if  after  the  execution  of  this  deed  the  owner  of 
the  property  chose  to  spend  a  little  more  than  the  income  of  it,  an 
application  might  have  been  made  to  this  Court  to  preserve  the  fund 
and  prevent  turn  from  having  more  than  the  interest.  Who  could 
have  made  that  application?  His  next  of  kin.  At  what  time? 
Between  the  execution  of  the  deed  and  his  death ;  though  the  deed 
speaks  of  next  of  kin,  who  shall  be  living  at  the  time  of  his  decease. 
Would  the  Court  have  tolerated  an  application  to  prevent  a  man 
from  disposing  of  his  own  property,  because  he  had  executed  such 
a  contract  as  was  never  before  exhibited  in  a  Court  ?     Is  the  con- 
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sideration  merit  of  any  kind  ?  Is  it  marriage,  the  advancement  of  a 
child,  any  other  meritorious  object  ?  It  is  a  contract  for  none  of 
those  considerations,  neither  of  the  primary  order,  nor  of  the  second- 
ary kind ;  as  Lord  Hardwicke  calls  the  advancement  of  children,  &€. 
If  the  Plaintiflfs  had  married  upon  the  fiaiith  of  this  deed,  the  question 
might  have  been  different.  It  amounts  to  nothing  more  than  a  con- 
tract to  die  intestate,  a  contract  upon  no  consideration.  All  the 
cases  therefore  of  marriage  settlements  and  wills  have  no  relation  to 
this.  If  a  testator  identifies  the  object  of  his  bounty,  it  is  indiffer- 
ent, how  he  describes  him.  It  is  impossible  to  sustain  this  deed  in 
the  extent  contended ;  that  from  the  time  of  the  execution  it  is  to 
operate  as  a  will,  and  to  deprive  the  owner  of  the  testamentary 
power  over  his  property  for  the  remainder  of  his  life.  He  was  at 
perfect  liberty  to  exercise  all  the  rights  of  property.  By  such  a  deed 
he  had  abridged  himself  of  none  of  them.  Suppose,  he  did  not 
choose  his  property  to  continue  personal  estate :  could  he  not  have 
called  on  the  trustees  to  pay  him  the  money,  in  order  to  lay  it  out 
in  land  ?  Could  they  have  refused  ?  If  he  had  continued  in  trade, 
and  had  become  a  l^nkrupt,  this  deed  could  not  have  stood  even 
against  creditors  by  debts  contracted  subsequent  to  the  date  of  the 
deed.  That  is  the  criterion  by  which  it  must  be  tried.  To  whom 
^ould  the  property  have  belonged?  The  object  was,  that  the 
trustees  should  take  upon  themselves  the  whole  management  of  his 
affairs.  His  creditors  would  be  defrauded,  and  he  might  be  starved, 
if  the  next  of  kin  would  take  as  purchasers.  Suppose,  he  had  mar- 
ried, and  had  children  after  the  execution  of  this  deed  ? 
[*  353]  *  But  upon  the  circumstances  of  this  case  it  is  not  .neces- 
sary to  consider  the  construction  of  the  instrument ;  for  if 
the  will  cannot  be  considered  an  execution  of  the  power,  the  evi- 
dence shows,  the  Plaintiffs  Stephen  Griffin  and  wife  have  prevented 
the  execution  of  it,  and  now  endeavor  to  avail  themselves  of  the 
non-execution ;  which  brings  it  within  that  numerous  class  of  cases, 
where  a  person  sees  another  attempting  to  dispose  of  property, 
without  informing  him,  that  he  has  no  power  to  do  so ;  Berrisford 
V.  MUward,  2  Atk.  49  (1)  ;  Reech  v.  l^ennegal,  I  Ves.  123 ;  1  Wils. 
227 ;  Amb.  67 ;  and  other  cases,  where  a  testator  has  been  pre- 
vented by  fraud  from  complying  with  the  provisions  of  the  statute 
of  Frauds  (2).  I  admit,  it  is  not  by  the  evidence  brought  home  to 
John  Griffin  and  his  wife.  The  claims  of  these  Defendants  in  respect 
of  their  services  are  most  meritorious;  and  the  intention  of  the 
testator  in  their  favor  is  clear.  This  deed,  of  this  extraordinary 
nature,  passing  all  future  property  as  well  as  all  he  then  possessed, 
was  obtained  from  this  man,  in  such  a  state  of  incapacity  as  not  to 
be  equal  to  the  management  of  his  own  business,  at  the  house  of 
Griffin  in  the  country.  Under  these  circumstances  the  Court  will 
not  interfere  in  favor  of  these  Plaintiffs  <ikiming  under  this  voluntary 

(1)  See  Mr.  Cox's  note  upon  Mocatta  v.  Murgatroyd,  1  P.  Will.  394. 

(2)  29  Car.  II.  c.  3 ;  Barrow  v.  Greenovghy  anie^  vol.  iii.  152.     See  more  cases 
of  the  same  sort  collected  in  the  note,  anUj  iii.  38, 39. 
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deed  without  any  sort  of  merit ;  but  will  leave  them  to  their  remedy 
at  law.  In  no  instance  has  this  Court  executed  a  voluntary  settle- 
ment. 

As  to  the  will  considered  as  an  execution  of  the  power,  an  instru- 
ment the  most  informal  has  been  construed  an  execution  of  that 
power,  by  which  alone  it  could  take  effect,  if  there  was  no  other 
property,  upon  which  that  instrument  could  operate  (1). 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  No  doubt, 
the  will  might  be  an  execution  of  the  power,  if  it  was  any  thing  like 
an  execution  of  it. 

Suppose,  this  deed  had  settled  real  estate,  to  the  use  of  Fielder 
himself  for  Ufe ;  remainder  to  such  persons  as  he  should  appoint ; 
remainder  to  his  own  right  heirs :  would  the  heir  have  taken  by 
descent  or  purchase  ? 

Reply.  There  is  a  clear  difference.  So  much  of  the  reversion 
is  not  disposed  of.  It  would  be  construed  no  disposition 
as  to  that.  *  Therefore  the  heir  takes  by  descent.  It  [*354] 
depends  upon  feodal  reasons.  But  suppose  it  was  to  such 
person  as  should  be  his  heir  at  his  death :  that  would  turn  him  into 
a  purchaser.  Is  that  rule  as  to  real  estate  to  be  applied  to  the  case 
of  personal  estate  ?  As  to  that  there  are  no  persons,  who  in  con- 
templation of  law  take  by  descent  from  the  ancestor.  As  to  real 
estate  the  law  leans  in  &vor  of  the  descendant.  There  is  no  such 
favor  for  the  next  of  kin.  They  do  not  take  by  descent,  or  by  any 
partiality  of  the  law,  but  merely  by  virtue  of  repeated  statutes ;  and 
not  till  modem  times  have  they  been  understood  to  stand  de  jure  in 
the  place  of  their  ancestor. 

The  deed  was  executed  with  the  privity  of  Nanson.  The  evidence 
does  not  affect  John  Griffin ;  and  as  to  Stephen  Griffin,  it  does  not 
appear,  what  induced  to  the  conversation  which  would  give  it  a  very 
different  turn. 

It  is  true  this  deed  is  voluntary  so  {bj  that  it  does  not  affect  credi- 
tors. But  what  is  meant  by  saying,  this  Court  will  not  interfere  in 
fiivor  of  the  Plaintiffs  ?  If  a  voluntary  conveyance  is  defective  at 
law,  the  Court  will  not  supply  that  defect  against  the  representatives ; 
for  it  is  only  an  agreement,  and  is  nothing  in  a  Court  of  Equity 
without  consideration :  but  if  it  is  under  seal,  it  is  good  to  maintain 
an  action,  after  creditors  are  paid.  This  bill  does  not  pray  any 
thing  in  aid  of  the  deed,  but  a  conveyance  of  the  trust  property 
possessed  by  Nanson  in  his  character  of  trustee.  Nothing  is  prayed 
against  him  as  executor.  When  a  trustee  under  a  voluntary  deed 
has  got  the  fund  into  his  own  hands,  the  Court  will  make  him 
account  with  the  Cestuy  que  trust  It  is  objected,  that  Fielder  him- 
self might  have  called  upon  the  trustees  for  the  property.  He  never 
did  any  act  to  controvert  this  deed.  He  never  revoked  it,  if  he 
could  have  done  so.     The  fund  is  in  Nanson's  possession  either  for 

(1)  See  Sktnden  v.  Skmdeny  and  Langham  v.  AVnnj^,  antef  voL  iL  589,  and  the 
note,  594 ;  iii.  467. 
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volunteers  or  for  the  persons  claiming  under  the  deed.  The  cases 
cited  from  Vernon  prove,  that  a  voluntary  deed,  which  is  void 
against  creditors  and  purchasers,  cannot,  if  there  is  no  power  of 
revocation,  be  destroyed  by  will.  The  words  of  this  deed  are  in 
direct  opposition  to  ^'  executors  and  administrators."  Under  those 
words  I  admit,  but  under  those  only,  the  property  would  have  gone 
back  to  him  by  act  of  law.    There  can  be  no  doubt  of  the  intention 

of  these  parties.  According  to  the  common  practice  next 
[*355]     of  kin  are  put  in  on  purpose  to  prevent  it  from  Agoing  to 

executors  and  administrators ;  as  upon  a  marriage  settle- 
ment upon  the  wife  for  life,  then  upon  the  children,  in  default  of 
children,  according  to  her  appointment,  and  in  default  of  appoint- 
ment to  her  next  of  kin  at  the  time  of  her  death :  that  would  be 
without  a  doubt  a  good  limitation.  Is  there  any  sensible  solid 
difference  between  these  words  in  a  voluntary  deed  and  in  a  deed 
upon  valuable  consideration?  There  is  no  rule,  that  makes  it 
necessary  to  fix  the  Cestuy  que  trust  at  the  date  of  the  deed.  It 
may  depend  upon  a  contingency  that  must  be  ascertained  at  the 
death  of  the  grantor.  In  a  devise  to  the  next  of  kin  or  relations 
of  the  devisor  these  words  are  a  description  of  the  persons,  who 
shall  be  so  at  the  time  of  his  death.  They  are  a  fixed  object 
when  the  will  speaks.  There  is  no  reason,  why  in  a  grant  they 
should  be  fixed  before  the  death  of  the  grantor.  It  is  objected, 
that  Fielder  might  have  married  after  the  execution  of  this  deed. 
If  he  had,  his  wife  would  have  taken  nothing ;  because  by  the  ex- 
ecution ,of  that  instrument  he  had  deprived  himself  of  all  dominion 
over  his  property.  Her  case  would  not  be  harder  than  if  she  had 
married  a  n^an  seised  of  an  equitable  estate  only.  Suppose,  instead 
of  this  deed  Fielder  had  given  the  Plaintiffs  a  voluntary  bond  or  a 
covenant,  that  would  have  covered  all  his  assets :  no  doubt  such  an 
instrument  under  seal,  carrying  its  consideration  with  it,  though  in 
this  Court  it  would  have  been  postponed  to  creditors,  would  have 
been  good  against  the  widow  or  next  of  kin.  This  does  not  resem- 
ble Mr.  PuUenty*9  Case.  That  was  a  bill  by  persons,  who  would 
have  been  the  next  of  kin  of  Mr.  Newport  the  lunatic,  if  he  had 
been  that  day  dead.  They  had  no  more  right  than  an  heir  during 
the  life  of  his  ancestor :  a  mere  hope  of  succession ;  which  as  to 
real  estate  may  be  barred ;  but  is  no  right  whatsoever  as  to  personal 
estate.  These  Plaintiffs  have  as  much  interest  as  if  they  were  nam- 
ed. Upon  the  authorities  the  most  material  difference  arises  from 
the  circumstance,  that  the  trustee  has  got  the  property  and  there  is 
no  necessity  to  have  recourse  to  the  grantor  or  his  representatives  for 
any  thing.  I  admit,  if  the  instrument  was  defective,  so  that  no  ac- 
tion would  lie,  this  Court  would  not  enforce  it.  In  Colman  v.  *Siir- 
reZZ,  4  Bro.  C.  C.  12,  (ante,  Vol.  I.  50)  the  principle  as  to  volunta- 
ry deeds  is  laid  down  by  Lord  Thurlow. 

At  the  close  of  the  argument  the  Master  of  the  Rolls  said,  he  was 
not  sure,  that  there  had  been  any  such  case  in  specie ;  nor,  that,  if 
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Fielder  had  married,  his  wife  would  not  have  oome  in  under  the 
description  upon  such  a  deed  as  this  (1). 

Dec.  I3th.  Master  of  the  Rolls  [Sir  Richabd  Pepper  Ar- 
den].  I  do  not  feel  myself  in  a  situation  to  decide  this  cause,  as  it 
is  brought  forward.  Upon  the  footing,  upon  which  this  bill  rests,  it 
is  impossible  I  can  make  the  decree  prayed.  The  bill  makes  these 
legatees  parties ;  and  prays,  that  their  legacies  may  be  set  aside. 
My  inclination  is  much  against  the  Plaintiffs.  With  regard  to  one 
of  them,  Stephen  Griffin,  it  is  impossible,  he  should  succeed.  Upon 
the  evidence  he  would  be  answerable  in  respect  of  his  part  of  the 
property  under  the  trust  deed. 

I  have  looked  into  the  case  of  Lord  Bath  and  Lard  Mauntague^ 
3  Ch.  Ca.  5,  upon  the  will  of  the  Duke  of  Albemarle ;  in  which  the ' 
Lord  Keeper  was  assisted  by  the  Judges.  That  case  is  in  some  res- 
pects very  like  this.  The  deed,  that  was  impeached  in  that  case 
upon  equitable  grounds,  had  been  established  at  law.  It  was  ulti- 
mately determined,  that  it  was  a  voluntary  deed  under  such  circum- 
stances, that  equity  would  not  interpose  against  it.  There  was  no 
idea  that  equity  would  interfere  in  favor  of  it.  Great  stress  was 
laid  there  upon  the  circumstance,  that  the  testator  had  forgot  that 
deed. 

Apply  that  to  this  case.  A  man  by  the  advice  of  a  voluntary 
trustee,  made  by  himself,  makes  an  alteration  in  his  will ;  being  ad- 
vised, that  instead  of  executing  his  power  by  giving  these  persons 
the  interest  of  his  property  during  their  lives,  he  should  change  that 
design,  and  give  them  gross  legacies ;  and  he  does  this  with  the 
knowledge  of  otie  of  the  persons  claiming  now  as  next  of  kin.  In 
such  a  case  I  should  pause  very  much,  before. I  should  set  aside  the 
legacies. 

I  wish,  these  parties  would  do  what  is  the  justice  of  the  case : 
that  is,  establish  their  legacies.  There  is  considerable  doubt  with 
me,  whether  at  all  events  they  should  not  have  the  benefit  of 
the  personal  estate  during  their  lives ;  and  whether  I  should  not 
sequester  the  personal  estate,  till  their  legacies  shall  be  paid. 

Therefore  let  this  cause  stand  over,  with  liberty  for  any  of  the 
parties  claiming  uikler  the  will  to  institute  a  suit  against 
the  executors  *and  let  the  executors  set  forth  exactly  what  [  *357] 
the  personal  estate  consisted  of  at  the  execution  of  the 
deed,  under  what  circumstances  it  was  at  his  death,  and  how  much 
was  got  in.  If  there  were  any  chases  in  action  at  the  time  of  his 
death,  they  cannot  be  included  in  that  deed. 

I  wish,  before  it  comes  on  again,  that  case  of  Lord  Bath  and  Lord 
Mountague  should  be  very  much  examined. 

If  the  Defendants  can  make  such  a  case  against  John  Griffin  as 
they  have  against  Stephen  Griffin,  it  will  be  perfectly  clear.  As  it 
now  stands  the  claim  made  to  take  the  whole,  giving  these  legatees 
nothing,  is  really  monstrous.     It  is  cheating  a  man  by  means  of  mak- 

(1)  See  fTatt  v.  Watty  ante,  voL  ill  944;  BoOe^  v.  Wright,  postyyol  xviii.  49. 
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ing  him  execute  a  voluntary  deed.    If  they  can  prove,  that  John 
Griffin  knew  this,  that  will  be  enough  for  me. 

The  Master  of  the  Rolls  in  the  course  of  what  he  said  pro- 
posed a  compromise  ;  and  the  suit  was  soon  afterwards  compromised : 
the  Plaintiffs  paying  the  legacies  ;  and  giving  to  each  of  the  legatees 
the  sum  of  501.  in  respect  of  costs  and  interest. 

1.  That  neither  a  husband  nor  a  wife  can  have  any  claim  to  a  benefit  ffiven  to 
the  ^  next  of  kin"  of  the  other  party ;  see,  anie,  note  2  to  Fettijdace  v.  Gorgea^  1 
V.46. 

2.  Equity  will  lend  no  assistance  to  give  effect  to  a  contract  merely  voluntaiy, 
and  which  remains  in  fierL  See  note  2  to  Cohnan  v.  SarreU^  1  V.  50.  But  an 
undertaking,  either  express  or  implied,  by  which  the  formal  insertion  of  a  bequest 
in  a  testator's  will  is  prevented,  may  raise  a  trust  against  the  party  who  has  en- 
tered into  such  engagement    See  ue  note  to  Barrow  v.  Greenhaughj  3  V.  152. 
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[1798,  Dec.  14.] 

Plea  of  a  suit  depending  in  the  Court  of  Chancery  in  Ireland  for  the  same  matter 
overruled,  (a) 

The  bill  stated,  that  in  1768,  the  Plaintiflf  being  under  the  age 
o(  twenty-three  borrowed  from  the  Defendant  the  sum  of  32007. 
upon  securing  to  him  a  rent-charge  of  1000/.  per  annum  during  the 
Plaintiff's  life,  payable  out  of  an  estate  in  Ireland,  to  which  the 
Plaintiff  was  entided  in  remainder  after  his  Other's  death :  the  pay- 

(a)  Whether  a  plea  of  the  pendency  of  another  suit  in  Equity  for  the  same 
matter  in  a  foreign  tribunal  would  be  a  good  plea,  has  been  a  matter  of  some  dis- 
cussion in  some  of  the  Courts.  Upon  principle  there  would  not  seem  to  be  any 
real  difficulty  in  holding,  that  it  is  not  a  ^ood  plea.  It  is  certain,  that  the  pen- 
dency of  another  suit  for  the  same  matter  m  a  foreign  tribunal,  would  not  be  held 
a  good  plea  to  a  suit  in  a  court  of  law ;  and  there  seems  to  be  the  same  reason 
for  over-ruling  it  in  Equity.  Stoiy,  Eo.  PL  $  741 ;  Ihsttr  y.  PaskaU^  3  Atk.  589 ; 
Hovlditch  V.  DonnegaU,  1  Sim.  &  Stu.  479 ;  1  Barb.  Ch.  Pr.  126.  To  afford  a  good 
ground  for  a  plea  <?  another  suit  pending,  the  suit  must  be  in  a  court  of  Equity. 
If  the  suit  is  in  a  court  of  law,  the  Court  of  Equity  will,  on  the  coming  in  of  the 
defendant's  answer,  put  the  plaintiff  to  his  election,  whether  he  will  proceed  at 
law  or  in  Equity.  Ibid.  Howell  v.  fFaldron,  2  Ch.  Ca.  85.  But  Qtutre  if  a  plea 
of  the  pendency  of  a  suit  in  another  State  of  the  United  States  would  not  be 
good  ?  It  is  declared  in  the  Constitution,  that  full  faith  and  credit  shall  be  given 
in  each  State  to  the  public  acts,  records,  and  judicial  proceedings  of  ev^iy  other 
State.  And  Congress,  in  pursuance  of  the  power  given  them  by  the  Constitution 
in  a  succeeding  clause,  after  providing  for  the  mode  of  authenticating  the  acts, 
records,  and  judicial  proceedings  of  the  States,  has  declared,  that  **the  said 
records,  and  judicial  procetding$y  authenticated  as  aforesaid,  shall  have  such  faith 
and  credit  given  to  them  in  every  court  within  the  United  States,  as  they  have  bv 
law  or  usage  in  the  courts  of  the  State,  from  whence  the  said  records  are  or  shall 
be  taken."  Act  of  Congress  of  26tli  May,  1790,  ch.  11 ;  Storv,  Conflict  of  Laws ; 
3  Story,  Constitution  or  U.  S.  §  1307.  They  are  put  on  tne  same  footing  as 
records  and  proceedings  in  the  domestic  Courts.  JmUv  v.  Durgee^  7  Cnmch,  481 ; 
Hampdm  v.  J>f  ^ConneS,  3  Wheat  234. 
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ment  to  commence  upon  the  death  of  his  Mher  or  of  his  uncle 
Greorge,  Earl  of  Litchfield,  which  should  first  happen.  The  Plaintiflf 
accordingly  granted  such  annuity  by  deed,  dated  the  17th  of  Feb- 
ruary, 1768 ;  and  he  also  gave  a  bond  in  the  penalty  of  10,0002. 
and  warrant  to  confess  judgment. 

The  Plaintiff  afterwards  borrowed  6002.  more  from  the  Defendant ; 
for  which  he  executed  a  bond  and  warrant,  dated  the  1st 
*of  August,  1768,  securing  to  the  Defendant  an  annuity     [*358] 
of  100/.  during  the  Plaintiff's  life,  to  commence  from  the 
date  of  the  bond. 

In  1772  the  latteV  annuity  being  in  arrear,  and  the  Defendant 
pressing,  that  security  was  changed  into  a  grant  of  a  rent-charge  of 
3202.  per  annum  during  the  Plsuntiff 's  life,  payable  out  of  the  said 
estate  in  Ireland,  to  commence  upon  the  death  of  the  Plaintiff's 
said  father  or  uncle,  which  should  first  happen.  The  deed,  granting 
that  rent-charge  and  a  bond  in  the  penalty  of  4000Z.  were  executed 
upon  the  25th  of  January,  1772,  in  consideration  of  the  said  sum 
of  6002.,  the  exchange,  valued  at  1002.  an  arrear  of  1862.  Is.  8d. 
upon  the  former  annuity,  and  the  sum  of  1132.  18;.  4d.  in  cash. 

Four  months  after  that  transaction,  in  1772,  George,  Earl  of 
Litchfield,  died  ;  leaving  his  estate  to  his  uncle,  the  late  Lord  Litch- 
field, and  his  issue  in  strict  settlement ;  remainder  to  the  Plaintiff 
and  his  issue  in  strict  settlement.  Upon  the  death  of  the  late  Lord 
Litchfield  in  1776  the  Plaintiff  became  seised  of  that  estate ;  and 
upon  that  occasion  a  meeting  was  called  of  his  creditors  ;  and  his 
affairs  were  settled  by  their  giving  up  the  securities,  they  had,  and 
accepting  the  money  fairly  advanced,  with  interest  at  the  rate  of  52. 
per  cent.  The  Defendant  refused  to  do  so  ;  notwithstanding  such 
offer  was  repeatedly  made.  The  Plaintiff's  father  died  in  1787. 
The  Defendant  commenced  proceedings  against  the  Plaintiff  in  the 
Courts  in  Ireland  upon  the  securities  in  his  possession  ;  and  threat- 
ens to  commence  proceedings  against  him  in  this  kingdom. 

The  bill  prayed,  that  the  several  deeds  of  annuity  and  bonds  ex- 
ecuted by  the  -Plaintiff  might  be  delivered  up  to  be  cancelled  upon 
discharging  what  might  appear  to  be  fairly  due  to  the  Defendant ; 
that  an  account  might  be  taken :  and  that  the  Defendant  might  be 
restrained  by  injunction  from  proceeding  at  law. 

The  Defendant  pleaded,  that  before  the  bill  was  exhibited,  viz.  in 
or  before  Easter  Term,  1796,  the  Plaintiff  did  exhibit  his  bill  in  the 
Court  of  Chancery  in  Ireland  ;  that  the  said  bill  was  for  the  same 
matter,  and  to  the  same  efiect,  and  for  the  same  relief  and 
purpose,  •as  the  present  bill :  and  the  Defendant  put  in  [•359] 
an  answer ;  and  the  Plaintiff  replied  thereto ;  and  the  said 
suit  is  depending  in  the  Court  of  Chancery  in  Ireland,  and  undeter- 
mined.    Therefore  the  Defendant  pleaded  the  same  in  bar. 

Attorney  General  [Sir  John  Scott],  in  support  of  the  Plea,  said, 
it  ought  to  have  been  referred  to  the  Master  to  look  into  both 
suits ;  and  by  this  mode  the  Defendant  may  be  harassed  in  every 
country. 

VOL.  IV.  21 


360  SIMMS   1^.  NATLOR.  [1798. 

be  transferred  to  the  Accountant  Greneral  in  trust  in  the  cause  upon 
the  trusts  declared  by  the  decree. 

The  Defendant  Samuel  Naylor  was  of  unsound  mind,  and  had 
put  in  his  answer  by  guardian  :  but  no  Commission  of  Lunacy  had 
.  been  taken  out. 

A  petition  was  presented  by  the  Plaintiffs  under  the  late  Act  of 
Parliament,  36  Geo.  III.  c.  90,  (1),  stating,  that  Samuel 
[*361]  Naylor  *  being  unable  to  attend  at  the  Bank,  in  order  to 
transfer  the  stock,  several  applications  were  made  to  his 
son,  the  Defendant  Thomas  Naylor,  to  procure  a  power  of  attorney 
to  be  executed  by  Samuel  Naylor  to  transfer  the  stock  pursuant 
to  the  decree :  but  Thomas  Naylor  refused  to  procure  such  power, 
or  to  suffer  the  petitioners  or  any  person  on  their  behalf  to  have  ac- 
cess to  his  father. 

The  petition  prayed,  that  the  said  stock  may  be  ordered  to  be 
transferred  into  the  name  of  the  Accountant  General  in  trust  in  the 
cause  according  to  the  directions  of  the  decree  by  the  Secretary  or 
Deputy  Secretary  for  the  time  being  of  the  Governor  and  Company 
of  the  Bank  of  England ;  or  that  the  petitioners  may  be  at  liberty  to 
apply  for  a  Commission  of  Lunacy. 

The  petition  came  on  before  the  Master  of  the  Rolls,  sitting  for 
the  Lord  Chancellor  ;  who  thought,  that  as  there  had  been  no  di- 
rect refusal  by  Samuel  Naylor  to  execute  the  power  of  attorney,  it 
was  proper  that  the  parties  should  be  permitted  to  see  him,  and  that 
there  should  be  a  refusal. 

In  consequence  of  that  the  Solicitor  for  the  Phdntiffs  was  ad- 
mitted to  Samuel  Naylor ;  and  asked  him  to  attend  at  the  Bank,  or 
to  execute  a  power  of  attorney.  He  answered  "  No :  no :  no :" 
these  words  appearing  to  proceed  from  mere  weakness  of  mind. 

The  Solicitor  General  [Sir  John  MUford\^  for  the  petition  said, 
it  was  conceived,  that  the  necessity  of  taking  out  a  Commission  of 
Lunacy  might  be  avoided  by  making  the  order  under  the  Act  as  in 
the  case  of  a  person  refusing  to  transfer. 

The  Lord  Chancellor  [Louohborouoh]  made  the  order ;  ob- 
serving, that  it  was  clearly  within  the  words  of  the  Act ;  and  he 
thought,  the  act  had  provided  for  the  case  ;  the  preamble  reciting 
the  common  cases,  and  professing  to  provide  for  other  cases,  where 
the  like  inconvenience  exists. 

See,  wnU^  the  note  to  ExparU  GUlam,  2  V.  587. 

(1)  See  an  abstnu^t  of  that  Act,  and  the  note,  oUe,  vol.  ill.  25. 
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[Rolls.— 1798,  Dec.  11, 13, 20.] 

LseACT  at  twenQr-one,  the  interest  for  maintenance,  not  satisfied  by  advancementB 
dorin^r  minority  for  the  infant's  benefit;  nor  by  a  legacy  larger,  but  of  a  difier- 
ent  nature,  received  under  the  will  of  the  executor:  there  being  no  positive 
relinquishment ;  though  no  demand  for  ten  years,  (a) 
Payments  to  infants  during  minority  to  be  discountenanced,  [p.  969.] 
If  an  executor  without  application  to  the  Coort  does  what  tne  Court  would  have 
approved,  it  shall  stand,  (6)  [p.  369.] 

Martha  Pyle  by  her  will,  dated  the  25th  of  January  1774,  gave 
to  her  brothers  WUIiain  and  Edward  Brown  the  sum  of  lOOL,  upon 
trust  to  place  the  same  out  at  interest  during  the  minority  of  her 
great-nephew  John  Lee,  and  to  apply  the  interest  and  produce  there- 
of for  and  towards  the  maintenance  and  education  of  her  said  great- 
nephew  ;  and,  when  he  should  attain  the  age  of  21,  then  to  payor 
otherwise  transfer  the  said  sum  of  100/.  to  him :  but  in  case  he 
should  die,  before  his  said  legacy  should  become  payable,  she  gave 
his  said  legacy  among  his  brothers  and  sisters  equaUy  ;  and  she  ap- 
pointed her  brothers  William  and  Edward  Brown  executors. 

After  the  death  of  the  testatrix,  which  happened  in  1 774,  both 
the  executors  proved  the  will ;  and  William  Brown  expended  much 
more  than  the  interest  of  John  Lee's  legacy  by  maintaining  and  ed- 
ucating him  at  school.  In  1781,  William  Brown  put  John  Lee 
apprentice  to  a  druggist  at  Bristol ;  giving  with  him  a  fee  of  100 
guineas. 

William  Brown  died  in  1782  without  issue;  having  by  his  will, 
dated  the  4th  of  March  in  that  year,  directing  his  just  debts  to  be 
paid,  given  a  legacy  to  John  Lee  in  the  following  words : 

'^  I  give  to  my  great-nephew  John  Lee  200/.,  which  I  direct  shall 
be  paid  to  him  when  he  attains  the  age  of  22  years." 

He  also  gave  legacies  to  the  brothers  and  sisters  of  John  Lee ;  and 
he  appointed  his  brother  Edward  Brown  executor. 

John  Lee  in  1786  attained  the  age  of  21 ;  and  in  1787  having 

attained  the  age  of  22,  he  gave  a  power  of  attorney  to Orchard, 

reciting  the  legacy  of  200/.  under  the  will  of  William  Brown  andem- 

(a)  An  executor  cannot,  without  risk,  pay  any  nart  of  a  legacy  bequeathed 
to  an  infant,  either  to  the  infant,  or  to  any  person  for  his  use.  Therefore,  he  is 
not  justified  in  applying  any  part  of  the  capital  of  the  legacy  for  the  mainten- 
ance or  advancement  of^the  cnild,  or  any  other  purposes  tniBin  mere  necessaries, 
without  the  sanction  of  the  Court  2  Williams,  Exec.  1012  and  cases  cited.  If 
a  Court  of  Equity  can  discover  a  clear  act  of  the  legatee,  when  of  age,  confirma- 
tonr  of  the  application  of  his  legacy  by  the  executor  during  his  minority,  it  will 
hold  him  estopped  from  claiming  a  repayment.  But  the  intention,  on  the  part  of 
the  legatee,  to  confirm  such  application,  must  be  unequivocal.  Ibid.  As  to  the 
interest  on  legacies,  and  particularly,  where  it  is  allowed  by  way  of  maintenance 
of  children.  See,  ante,  note  (a)  to  CridceU  v.  Dolby,  3  v.  10.  Payment  to  a 
father  of  a  legacy  due  to  a  minor  is  at  the  risk  of  the  executor.  Crenet  v.  Tall- 
madge,  1  Johns.  Ch.  4. 

(&)2WUlian]s,Exec.  1012. 
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powering  Orchard  to  demand  and  receive  for  him  all  legacies  left  or 
to  be  left  to  him  as  well  as  other  moneys  and  effects  due  to  him. 
Under  that  power  of  attorney  Orchard  applied  to  Edward  Brown,  as 
executor  of  his  brother,  for  payment  of  the  legacy  of  200/. ;  which 
Edward  Brown  paid  to  him  on  the  9th  of  March,  1787,  for 
[*  363]  *  the  use  of  John  Lee  ;  and  Orchard  gave  a  receipt  of  that 
date  for  the  same.  Upon  that  occasion  no  notice  was 
taken  of  the  legacy  of  lOOZ.  under  the  will  of  Martha  Pyle  ;  nor  was 
any  demand  of  that  legacy  made,  tiU  this  bill  was  filed  in  1797  by  John 
Lee,  who  was  then  in  the  situation  of  a  stage-coachman,  against  his 
uncle  Edward  Brown ;  praying  that  the  said  legacy  of  100/.  might 
be  paid  to  him  with  interest 

The  Defendant  by  his  answer  insisted,  that  the  legacy  of  100/. 
given  to  the  Plaintiff  by  the  will  of  Martha  Pyle  was  satisfied.  The 
answer  farther  stated,  that  during  the  apprenticeship  of  the  Plaintiff 
William  Brown  paid  him  eighteen  guineas,  besides  declaring,  that 
he  would  afterwards  give  him  the  sum  of  200/.  to  set  him  up  in 
business.     The  Defendant  admitted  assets. 

There  was  evidence  of  declarations  by  William  Brown,  that  what 
he  had  advanced  for  the  Plaintiff  was  advanced  as  the  legacy  due 
to  him. 

Mr.  Short  for  the  Plaintiff.  With  respect  to  the  objection  from 
the  apprentice-fee,  the  legacy  of  100/.  to  the  Plaintiff  being  contin- 
gent upon  his  attaining  the  age  of  21,  the  Defendant  was  guilty  of 
a  breach  of  trust  by  such  an  application  of  it.  The  legatee  was  then 
only  sixteen. 

As  to  the  legacy  of  200/.,  wherever  n  legacy  has  been  held  a  sat- 
isfaction, there  has  been  either  evidence  or  a  strong  presumption  of 
that  intention  (1).  In  this  case  the  presumption  is  against  it.  The 
promise  stated  in  the  answer  to  give  the  Plaintiff  200/.  to  set  him 
up  in  business  totally  excludes  the  idea  of  satisfaction.  There  is 
nothing  in  the  will,  from  which  an  intention  to  satisfy  can  be  pre- 
sumed. The  testator  was  a  man  of  property,  and  had  no  children 
of  his  own ;  therefore  the  Plaintiff  was  the  natural  object  of  his 
bounty.  The  debt  was  due  by  the  testator  in  the  character  of  exec- 
utor :  the  legacy  was  given  by  him  in  his  own  character. 
[*  364]  The  two  legacies  are  payable  at  different  times ;  the  *  one 
contingent,  the  other  absolute.  In  that  case  there  can  be 
no  satisfaction :  Crompton  v.  Sale,  2  P.  Will.  553.  He  directs  his 
debts  to  be  paid.  That  direction  has  in  many  cases  been  much  re- 
lied on.  Suppose  the  Plaintiff  had  died  under  the  age  of  21.  In 
that  event  the  legacy  of  100/.  is  given  over. 

Mr.  Graham  and  Mr.  King,  for  the  Defendant.     Such  a  suit  as 

(1)  See  Chancev'a  Case,  1  P.  Wms.  408,  and  Mr.  Cox's  note.  .^Oe,  Rkhardmm 
v.  lipMfutone,  vol.  iL  463 ;  iii.  466,  539,  564 ;  fVaUace  v.  Pomfrd,  post,  xi.  542. 
The  Court  inclines  equally  against  the  strict  rule  of  satisfaction,  where  a  parent 
has  given  a  legacy  to  a  child,  to  whom  he  ia  indebted.  ToUon  v.  Collins,  post, 
483.  See  in  Uie  notes,  omit,  vol.  i.  112, 259,  other  cases  of  satisfaction  and  per- 
formance. 
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this  is  not  to  be  countenanced.  The  Plaintiff  being  an  orphan,  his 
uncle  took  him  under  his  care,  placed  him  at  school,  paid  for  his 
education,  for  which  no  other  fund  existed  than  the  interest  of  this 
legacy  of  100/.,  and  maintained  him  during  his  very  long  infancy, 
and  put  him  out  apprentice,  paying  upon  that  occasion  100  guineas. 
I  do  not  contend  upon  the  point  of  satisfaction :  but  upon  all  the 
circumstances  and  after  acquiescence  for  ten  years  the  Court  will 
presume  any  thing  against  so  unwarrantable  a  claim.  Dagky  v. 
Tolferry,  I  £q.  (^  Ab.  300,  also  reported,  but  with  less  accuracy 
and  less  particularity  as  to  the  ground  of  the  judgment,  in  1  P. 
Wms;  285  ^l),  comes  very  near  this.  Lord  Cowper  was  so  much 
against  the  claim  as  to  order  the  deposit  to  be  divided.  In  Philips 
V.  Paget  J  2  Atk.  81,  Lord  Hardwicke  thinks  the  rule  (2),  as  it  is 
laid  down  in  Peere  Williams,  is  carried  too  far ;  and  that  the  case 
must  have  had  other  circumstances.  The  Report  in  Equity  Cases 
Abridged  is  therefore  most  probably  correct.  The  single  circum- 
stance, that  determined  Lord  Cowper  to  have  the  money  paid  over 
again,  was,  that  the  father  had  told  the  son,  with  whom  he  was  en- 
gaged in  trade,  that  he  would  receive  and  account  for  it. 

The  power  of  attorney  was  given  upon  the  Plaintiff's  insolvency. 
He  did  not  then  choose  to  mention  this  legacy ;  but  now  brings  for- 
ward this  claim  with  a  view  to  put  the  money  in  his  own  pocket  to 
the  prejudice  of  his  creditors.  The  ground  of  the  defence  is  a  pre- 
sumed relinquishment.  Upon  the  circumstances  the  bill  ought  to 
be  dismissed  with  costs. 

Reply.  The  Plaintiff  was  unfortunate  in  losing  his  parents,  and 
the  uncle,  who  took  care  of  him.  The  power  of  attorney  is  a  proof 
of  his  distress  and  honesty.  It  also  proves  that  the  Defendant  was 
not  well  inclined  to  him.  There  is  no  suggestion,  that 
*the  Plaintiff  at  that  time  knew  any  thing  of  this  legacy,  [^365] 
and  relinquished  it.  It  appears,  from  the  moment  of  his 
attaining  the  age  of  21,  he  was  in  distress.  That  alone  sufficiently 
accounts  for  the  delay  in  filing  this  bill.  There  is  no  such  bar  in 
this  Court  as  nine  or  ten  years.  William  Brown  by  his  will  made 
ample  provision  for  the  brothers  and  sisters  of  the  Plaintiff;  and 
the  Defendant  also  takes  considerable  property  under  that  will. 

The  cases  cited  in  pcnnt  of  decision  are  in  the  Plaintiff's  fsivor ; 
proving,  that  payments  to  the  parent  are  never  tolerated. 

Master  or  the  Rolls  [Sir  Richard  Pepper  Arden].  Why 
did  not  the  Defendant  take  a  release  for  the  one  legacy  as  well  as 
the  other,  or  come  to  some  settlement ;  especially,  when  he  saw  the 
letter  of  attorney  ? 

The  question  is,  whether  the  Plaintiff,  after  he  came  of  age,  did 
any  act,  showing,  that  he  was  satisfied.  It  depends  entirely  upon 
circumstances.  It  is  extremely  material  for  the  Defendant  to  prove 
some  sort  of  acquiescence.  They  must  have  had  some  meeting 
upon  it,  I  should  think ;  and  I  am  inclined  to  have  an  inquiry ;  and 

See  also  Gilbert's  Equity  Rep.  103. 

See  Davi€8  v.  Aurim^  3  Bro.  C.  C.  176 ;  aiile,  vol.  i.  247,  uid  the  note,  249. 
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both  parties  to  be  examined  upon  interrogatories.  This  is  qot  the 
case  of  a  parent  The  Court  is  very  tender  of  binding  children  by 
payments  to  them,  to  their  parents,  or  for  their  use,  during  their 
minority.  It  is  pbun,  William  Brown  paid  more  than  the  legacy. 
All  that  would  not  do,  if  the  Plaintiff,  when  he  came  of  age,  did 
not  think  conscientiously,  that  his  uncle  had  dischaiged  the  legacy, 
and  did  not  mean  to  relinquish  it  It  lies  upon  the  Defendant  to 
prove,  that  the  Plaintiff  did  mean  to  accept  what  had  been  done  as 
payment  and  satisfaction.  It  is  extraordinary,  and  in  opposition  to 
that  construction,  that  if  that  was  the  case,  the  uncle  should  be  so 
careless  as  not  to  get  the  Plaintiff  to  release  it,  when  the  other  leg- 
acy was  paid.  I  think  the  bill  ungracious :  but  I  must  judge  ac- 
cording to  the  law,  whether  the  Plaintiff  has  accepted  this  as  a  sat- 
isfaction of  his  legacy. 

Dec*  I3th.  Master  of  the  Rolls.  I  am  afraid,  this  cause  is 
not  ripe  for  judgment  without  more  inquiry.  It  is  proved,  that  Wil- 
liam Browne  declared,  that  what  he  had  advanced  was  advanced  by 
him  as  the  legacy  of  1002.  due  to  the  Plaintiff;  and  he  supposed 
himself  competent  to  apply  that  legacy  for  the  benefit  of  the  Plain- 
tiff during  his  mincMity  instead  of  paying  it  to  him  at  the 
[^366]  *age  of  twenty-one;  in  which  most  unquestionably  he 
was  mistaken.  The  Plaintiff  having  attained  the  age  of 
twenty-one  had  a  right  then,  if  he  thought  fit,  to  call  for  the  pay- 
ment of  that  legacy,  notwithstanding  the  money  ignorantly  advanced 
for  him  by  his  uncle.  The  transaction,  that  took  place  with  respect 
to  the  legacy  of  2002.  given  by  William  Brown  to  the  Plaintiff  can- 
not be  accounted  for,  except  upon  the  idea,  that  when  be  received 
that  legacy  by  his  attorney,  he  had  entirely  reUnquished  any  demand 
in  respect  of  the  legacy  of  1002.  upon  the  estate  either  of  Martha 
Pyle  or  William  Brown.  At  the  same  time  it  is  very  extraordinary, 
that  the  Defendant,  when  he  paid  the  other  legacy  should  not  take 
any  notice  of  or  desire  a  discharge  for  that  legacy  of  100/.  Ten 
years  after  that  transaction  the  bill  is  filed ;  insisting,  that  the  leg- 
acy of  100/.  was  never  satisfied ;  and  it  is  admitted,  that  it  never 
has  been  satisfied  except  by  the  pajrments  made  by  William  Brown 
during  the  minority  of  the  Plaintiff,  and  the  legacy  of  200/.  paid  by 
his  executor :  but  it  is  insisted,  that  all  the  circumstances  and  the 
length  of  time,  that  has  elapsed,  are  sufiBcient  to  rebut  the  demand ; 
proving,  that  the  Plaintiff  had  accepted  the  payments  made  as  a 
satisfaction. 

I  should  be  very  unwilling  in  a  case  like  this  to  hold,  that  any 
payment  for  the  benefit  of  an  infant  during  his  minority  was  a  dis- 
charge of  a  legacy  to  him  at  the  age  of  twenty-one:  but  if  he 
thought  fit  with  his  eyes  open  and  fully  aware  of  his  right  to  relin- 
quish it,  certainly  it  was  competent  to  him  to  let  those  payments 
operate  as  a  discharge.  If  by  any  evidence  it  can  be  proved,  that 
he  considered  them  as  a  satis&ction,  he  shaU  not  now  claim  the  1^- 
acy :  but  after  the  cases,  that  have  been  decided,  I  must  be  ex- 
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tiemely  cautious  in  holding  payments  for  the  benefit  of  an  infant  to 
be  a  satis&ction  of  a  legacy  to  him  at  the  age  of  twenty-one. 

Dagky  V.  Tolferry  and  Philips  v.  Paget  prove  oidy,  that  this 
Court  is  extremely  tender  in  binding  infiints  by  payments  made 
during  their  minority  (1) ;  and  the  case  of  payment  to  the  father, 
where  after  fifteen  years  the  executor  was  compelled  to  pay  again 
what  was  paid  to  the  father,  shows,  how  jealous  the  Court  is  upon 
that  point.  This  case  differs  in  some  respects.  The 
*  unfortunate  circumstance  is,  that  the  sum  is  so  small,  [*367] 
that  an  inquiry  will  be  very  inconvenient :  but  if  a  man 
brings  a  bill  under  these  circumstances,  he  cannot  complain,  where 
it  is  necessary,  that  all  the  circumstances  should  be  known  ;  and  I 
do  not  know,  that  I  can  do  justice  without  an  inquiry ;  for  the 
whole  depends  upotl  circumstances.  It  may  or  may  not  have  been 
accepted  by  the  Plaintiff.  The  evidence  is  not  sufficient  to  show, 
that  it  was.  In  Philips  v.  Paget  Lord  Hardwicke  was  so  struck 
with  the  hardship,  that  he  almost  drove  the  parties  into  something 
of  a  compromise.  I  must  take  care,  that  the  executor  is  not  in- 
jured ;  and  if  the  Plaintiff  was  satisfied,  and  considered  himself  sat- 
isfied, I  will  not  let  him  now  raise  this  claim.  There  is  no  presump- 
tion of  satisfection  in  any  other  way.  The  period  of  ten  years,  on 
which  so  much  reliance  is  placed,  does  not  afford  any  pretence  of 
any  other  payment.  It  is  plain,  the  Plaintiff  got  only  the  legacy  of 
200/.  and  the  sums  advanced  during  his  minority  by  the  mistake  of 
his  other  unde.  The  onus  lies  upon  the  executor  to  prove,  that  the 
Plaintiff  considered  himself  satisfied  ;  and  acquiesced  with  his  eyes 
open,  knowing,  that  he  might  have  demanded  this  legacy. 

The  Counsel  for  the  Plaintiff  objecting  to  an  inquiry  on  account 
of  the  expense,  the  Master  of  the  Rolls  said,  he  would  give  judg- 
ment in  a  few  days. 

Masteb  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  have 
looked  into  these  cases.  I  observe  in  Cooper  v.  Thornton^  3  Bro. 
C.  C.  96,  186,  in  which  my  decree  was  afiHrmed  by  Lord  Thurlow, 
I  took  notice,  that  in  Dagley  v.  Tolferry  the  Master  of  the  Rolls 
gave  no  interest :  but  he  gave  costs ;  and  in  Philips  v.  Paget  Lord 
Hardwicke  so  much  discountenanced  the  bill,  that  he  in  some  de- 
gree forced  the  parties  into  a  compromise.  This  case  is  very  dif- 
ferent from  Dagley  v.  Tolferry  in  this  circumstance;  that  these 
payments  were  not  made  to  the  father  of  the  legatee ;  but  were 
made-  absolutely  for  his  own  benefit.  Consequently  any  thing 
affirming  it,  after  he  was  of  age,  would  be  sufficient.  There  is 
nothing  to  fix  him  here  but  his  own  consciousness,  that  it  ought  to 
be  affirmed.  This  is  a  very  ungracious  demand  ;  and  it  will  be  with 
great  reluctance  that  I  shall  give  the  Plaintiff  any  thing :  but  I  think, 
I  cannot  dismiss  his  bill.  I  do  not  feel,  that  since  he 
came  of  age  he  has  done  any  thing  to  *  affirm  this  (1). 


[*368] 


(1)  See  BarUno  v.  Grants  1  Vern.  255. 

(2)  The  Master  of  the  Rolls  here  proposed  a  compromise. 
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If  I  am  to  give  judgment,  I  have  no  difficulty  in  giving  the  lOOl* 
with  interest  from  the  time  of  filing  the  bill :  but  I  will  give  no 
costs  on  either  side. 

There  was  no  power  in  the  executors  of  Martha  Pyle  to  apply 
more  than  the  interest  of  this  legacy  for  the  maintenance  of  the 
legatee.  They  were  not  at  liberty  under  the  trust  reposed  in  them 
to  advance  any  part  of  the  capital ;  though  it  would  have  been  ever 
so  much  for  his  benefit.  In  1786,  when  the  Plaintifi*  attained  the 
age  of  twenty-one,  if  with  his  eyes  open,  upon  full  consideration  of 
all,  that  had  been  done  for  him  during  his  minority,  he  had  by  any 
act  admitted,  that  the  advancement  had  been  for  his  benefit,  and 
he  was  willing  to  accept  it  as  a  satisfaction,  it  was  unquestionably 
competent  to  him  to  do  so :  but  the  fact  is,  that  coming  of  age  after 
the  death  of  his  uncle  he  never  made  any  demand :  but  in  1787,  being 
in  some  distress  I  suppose,  for  some  reason,  whether  it  was  necessary 
for  him  to  keep  out  of  the  way,  so  that  he  could  not  personally 
demand  it,  does  not  appear,  he  executed  a  letter  of  attorney  to 
enable  another  person  to  receive  all  legacies  and  other  moneys  due 
to  him.  Under  this  letter  of  attorney  that  person  received  the 
legacy  of  2002.  bequeathed  to  the  Plaintiff  by  his  uncle  and  no 
more ;  and  he  gave  a  receipt  for  that  sum  and  for  nothing  else ;  and 
no  notice  was  taken  of  the  legacy  of  100/.  due  under  the  will  of 
Martha  Pyle.  The  Plaintiff  has  now  rested  for  ten  years ;  and, 
whether  from  the  increasing  distress  of  his  circumstances,  or  for 
what  other  reason  I  do  not  know,  he  now  brings  forward  this  claim  ; 
insisting,  that  this  legacy  of  100/.  was  never  satisfied.  It  certainly 
was  never  satisfied  by  the  legacy  of  200/.  That  was  never  accepted 
as  a  satisfietction. 

The  question  then  is,  whether  this  Court  ought  to  declare  the 
Plaintiff  still  entitled  to  this  legacy  so  neglected  to  be  called  for  by 
him,  when  he  ought  to  have  called  for  it.  Dagley  v.  Tolferry  was 
much  relied  on  in  Cooper  v.  Thornton ;  which  went  off  upon  a  differ- 
ent ground  :  Lord  Thurlow  being  of  the  same  opinion  with  me,  that 
under  the  will  the  payment  to  the  father  was  good.  Upon  that  oc- 
casion I  looked  much  into  Dagley  v.  Tolferry ;  which  was  deter- 
mined by  Sir  John  Trevor ;  whose  decree  was  upon  an  ap- 
[*  369]  peal  •  affirmed  by  Lord  Cowper  upon  this  ground,  that 
payments  to  infants  during  their  minority  ought  to  be  dis- 
countenanced by  this  Court ;  that  an  executor  at  his  own  peril 
makes  advances ;  of  which  the  infant  may  complain,  when  he  comes 
of  age  (1). 

It  certainly  was  not  competent  under  this  trust  to  the  executor, 
nor  could  he,  if  he  had  applied,  have  obtained  permission  from  this 
Court,  to  advance  any  part  of  the  capital  of  the  legacy  in  putting 
the  child  out  in  the  world ;  for  if  it  had  been  such  a  case,  that  the 
Court  would  have  authorized  the  act,  that  was  done,  I  desire  to  be 
understood,  that  it  would  be  considered  as  properly  done ;  for  that 

(1)  Ex  paHe  M'Kty;  1  Ball  &  Beat  405 ;  see  Cory  v.  Gerldun,  2  Madd.  40. 
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principle  has  been  established  since  Andrews  v.  Partington  (1),  that 
if  ^an  executor  does  without  application  what  the  Court  would  have 
approved,  he  shall  not  be  called  to  account,  and  forced  to  undo  that, 
merely  because  it  was  done  without  application.  The  uncle,  who 
<lied,  put  himself  so  tax  in  loco  parentis^  that  the  infant  has  a  right 
to  say,  he  does  not  know  his  uncle  did  not  mean  to  make  him  a 
present  of  that  money.  The  question  is,  whether  he  meant  to  take 
it  as  a  satisfaction,  to  affirm  the  acts  of  the  uncle ;  and  I  am  of 
opinion,  that  what  the  Plaintiff  has  done  is  not  complete  evidence 
of  his  having  so  assented ;  and  therefore,  though  I  am  dissatisfied 
with  the  demand,  and  think,  that  if  motives  of  honor  and  conscience 
had  weighed  with  the  Plaintiff,  he  would  not  have  made  it,  I  cannot 
hold  it  satisfied. 

As  to  the  costs,  ip  Dagley  v.  Tolferry  the  in&nt  lost  the  benefit 
of  his  legacy :  in  this  case  he  gets  the  benefit  of  it.  Under  the  cir- 
cumstances I  cannot  give  interest  or  costs. 

Decree,  that  the  Defendant  shall  pay  the  Plaintiff  the  legacy  of 
1002.  with  interest  from  the  time  of  filing  the  bill  at  the  rate  of  4 
per  cent,  but  I  give  no  costs  on  either  side. 

1.  That  an  executor  must  not  take  upon  himself  to  break  in  upon  an  infant's 
capital,  to  provide,  however  beneficially,  for  his  maintenance  and  education ;  see 
note  1  to  names  v.  Jluslmy  1  V.  247. 

2.  As  to  the  prima  fade  satisfaction  of  a  debt,  by  a  legacy  of  equal  amount,  and 
the  admissibili^  of  evidence  to  rebut  that  presumption;  see  the  notes  to  EUison 
v.  Cookson^  1  V.  100;  and  that  a  debt  can  be  constructively  satisfied  only  by  a 
benefit  precisely  ejusdem  generis;  though  a  less  strict  construction  may  be 
adopted  with  respect  to  satisraction  of  a  portion ;  see  note  3  to  ff^ilson  v.  PiggoU^ 
2  V.  351 ;  and  note  6  to  Biake  v.  Bunbwry,  I  V.  194. 
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[Rolls.— 1798,  Dec  11, 21.] 

CopTBOLD  lands  mortgaged  in  fee  by  lease  and  itelease  as  freehold :  the  customary 
heir  is  bound  by  a  covenant  for  nrther  assurance :  but  during  his  infancy  the 
Court  refused  to  foreclose;  and  wovld  ^  no  farther  than  directing  the  account, 
and  that  in  default  of  payment  the  Plaintifis  should  be  let  into  possession,  and 
hold  and  enjoy,  till  the  neir  should  attain  twenty-one,  at  which  time  he  should 
surrender ;  and  a  day  was  given  to  show  cause  against  the  decree,  (a) 

By  indentures  of  lease  and  release  certain  premises  were  convey- 
ed to Spencer,  his  heirs  and  assigns,  by  way  of  mortgage,  by 

Rachael  Boyes  and  Edward  Boyes,  her  son ;  and  the  said  indentures 
contained  covenants  by  Rachael  and  Edward  Boyes,  that  they  were 
seised  in  fee,  and  had  a  right  to  convey  in  fee,  and  for  farther  assur- 
ance. 

(l)3Bro.C.C.60,401. 

ia)  An  infant  may  be  foreclosed  subject  only  to  error.    See,  anU^  note  (6)  to 
fftnctoter  v.  Beaoor,  3  V.  314. 
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The  mortgaged  premises  were  in  fact  copyhold  estate ;  which  ao- 
cording  to  the  custom  of  the  manor  descended  to  the  youngest  son. 
At  the  time  the  mortgage  took  place  Rachael  Boyes  had  been  ad- 
mitted to  the  customary  estate  :  and  Edward  Boyes  was  customary 
heir  expectant  on  the  determination  of  her  estate.  Edward  Boyes 
died  in  the  life  of  his  mother,  having  never  been  admitted,  or  had 
any  estate  in  possession.    He  left  two  sons,  Edward  and  Benjamin. 

The  bill  was  filed  by  the  executors  of  the  mortgagee  against 
Benjamin  Boyes,  the  customary  heir,  an  infimt ;  praying,  tbkt  he 
may  be  decreed  to  surrender  the  estate  to  the  use  of  the  Plaintiffs ; 
and  that  an  account  may  be  taken  of  what  is  due  to  them  for  prin- 
cipal, interest,  and  costs ;  and  that  in  default  of  payment  the  De- 
fendant may  be  foreclosed. 

Mr.  Graham  and  Mr.  JKng*,  for  the  Plaintifl|i,  pressed  for  a  de- 
cree for  a  surrender  and  a  foreclosure  at  once. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden.]  I  am 
clearly  of  opinion,  that  this  covenant  is  a  contract  for  valuable  con- 
sideration affecting  the  land,  and  will  affect  the  heir:  but  can  I  direct 
this  infant  heir  to  surrender,  while  he  is  an  infant,  and  accompany 
that  decree  for  a  surrender  with  a  decree  for  foreclosure  ?  The 
Plaintiffs  must  first  get  the  estate  conveyed  to  them,  before  I  can 
direct  any  account  against  him.  He  is  not  a  mortgagor  yet.  They 
will  find  it  very  difficult  to  foreclose  him,  till  he  comes  of  age.  They 
come  against  the  infant  heir,  first  to  get  the  legal  estate,  and  then  to 
foreclose.  It  would  be  plain  against  an  adult :  but  as  against  an  in- 
fant heir  I  have  great  doubt. 
[*  371]  *  It  is  a  case  that  ought  to  be  well  attended  to  as  a  pre- 
cedent.    I  will  consider  of  it. 

Dec.  2\»t.  Mr.  Graham,  for  the  Plaintiff,  gave  up  the  point  as 
to  the  foreclosure ;  and  desired  a  decree,  declaring,  that  the  coven- 
ant bound  the  land,  and  directing  an  account  of  what  is  due  for 
principal,  interest,  and  costs ;  and  that  a  day  should  be  appointed 
for  payment ;  and  that,  if  the  money  should  not  be  paid,  the  Plain- 
tiffs shall  be  let  into  possession,  and  shall  hold  and  enjoy  till  the  in- 
fant comes  of  age 

Master  of  the  Rolls.  I  may  go  so  &r  against  an  infant :  but 
no  forther ;  and  he  must  have  a  day  to  show  cause  after  he  comes 
of  age.  Then  you  may  go  on  with  your  foreclosure :  but  I  will 
not  give  the  two  steps  now.  You  come  for  a  favor  against  an 
infant. 

By  the  decree  it  was  declared,  that  the  covenant  in  the  mortgage 
deed  bound  the  land  descended  to  the  Defendant :  and  it  was  refer- 
red to  the  Master  to  take  an  account  of  what  was  due  to  the  Plain- 
tiffs for  principal  and  interest  upon  the  mortgage,  and  to  tax  their 
costs  of  this  suit :  and  upon  the  Defendant's  paying  to  the  Plaintiffs 
what  shall  be  reported  due  for  principal,  interest  and  costs,  within  six 
months  after  the  Master  shall  have  made  his  report,  at  such  time  and 
place  as  the  Master  shall  appoint,  the  Plaintiffs  were  directed  to  re-con- 
vey such  mortgaged  premises  to  the  Defendant  clear  of  all  iucum- 
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brances,  and  to  deliver  up  upon  oath  all  deeds,  papers,  &c.  relating 
thereto :  but  in  default  of  Uie  Defendant's  paying  to  the  Plaintif& 
what  shall  be  reported  due  to  them  for  principal,  interest  and  costs, 
as  aforesaid,  by  the  time  aforesaid,  the  PlaintilBrs  were  to  be  let  into 
possession  of  the  said  mortgaged  premises,  and  to  hold  and  enjoy 
the  same  as  against  the  Defendant,  until  he  shall  attain  the  age  of 
twenty-one  yearb ;  and  upon  his  attaining  his  age  of  twenty-one  years, 
the  Defendant  was  directed  to  surrender  the  said  mortgaged  premi- 
ses to  the  Plaintiffs  upon  the  trusts  of  the  said  indenture ;  and  this 
decree  was  declared  to  be  binding  upon  the  said  Defendant,  unless 
upon  being  senred  with  a  subpcena  to  show  cause  he  shall  witliin  six 
months  after  he  shall  attain  the  age  of  twenty-one  show  cause  to  the 
contrary  (1).  

As  to  foreclosing  an  infant  mortgagor ;  see,  aniCj  note  4  to  The  Bishop  of  Win- 
thuUr  V.  Btaeor^  3  V.  314 ;  and  note  5  to  Spragg  v.  BtnJb,  5  V.  583. 
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[1798,  Dec.  22.] 

Promissort  note  to  pay,  when  the  circumstances  of  the  drawer  will  admit  with* 
out  detriment  to  himself  or  family,  creates  no  debt  (a) 

Thomas  Holds  being  indebted  to  the  petitioner  in  respect  of  the 
balance  of  a  debt  of  100/.  for  goods  sold  and  delivered  gave  him 
the '  following  note : 

"I  hereby  promise  to  pay  to  Richard  Tootell  50Z.  at  such  a  peri- 
od of  time  that  my  circumstances  will  admit  without  detriment  to 
myself  or  family  and  not  to  be  distressed  upon  any  account  whatso- 
ever until  such  time  that  my  circumstances  will  be  as  above  described. 

"Thomas  Holds." 

After  having  given  this  note  Holds  became  embarrassed  in  his  cir- 
cumstances ;  and  he  assigned  his  estate  and  effect  to  trustees  for  the 
benefit  of  his  creditors.  The  petitioner  executed  the  deed ;  and 
it  was  intended,  that  he  should  receive  a  composition :  but  as  Holds 
had  committed  an  act  of  bankruptcy,  and  some  of  the  creditors  re- 
fused to  come  in,  a  commission  was  taken  out. 

The  commissioners  having  rejected  the  proof  under  the  note  above 

(1)  AnU^  voL  iiL  317;  1  Fonb.  Tr.  £q.  82;  post^  WiRiamswt  v.  Gordoriy  xix. 
114 ;  aee  ^e  note,  viL  211. 

(a)  It  is  of  the  essence  of  a  promissory  note  that  it  should  be  payable  abso- 
lutely and  at  all  events,  and  not  conditionally.  The  various  instances  in  illustra- 
tion of  this  are  set  forth  with  ffreat  clearness  in  Story,  Bills,  §  46 ;  see  Dt  Fartst 
V.  FVary,  6  Cowen,  151 ;  BuMe  v.  £hor,  2  Whart  223 ;  Kingston  v.  frhmiori,  2* 
S.  &  £  208.  In  Kincaid  v.  Ht^gina,  1  Bibb,  396,  it  was  decided  that  an  action 
might  be  brought  upon  a  promissory  note  to  pay  as  soon  as  the  debtor  possibly 
can,  for  it  is  in  the  contemplation  of  law,  a  promise  to  pay  presently. 
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Stated,  the  petition  was  presented ;  praying,  that  the  petitioner  might 
be  at  liberty  to  prove  his  debt 

Mr.  Alexander  in  support  of  the  Petition,  compared  it  to  the  case 
of  a  bond  with  a  defeazance. 

Mr.  Fonblanquey  for  the  Assignees* 

Lord  Chancellor  [Louohborouoh].  Upon  a  promissory  note 
to  pay,  when  the  drawer  shall  be  in  good  circumstances,  the  Court 
of  Common  Pleas  thought,  no  action  could  be  brought  I  confess, 
I  was  of  opinion,  that  it  was  an  absolute  promise :  but  the  Court 
was  moved  upon  it ;  and  they  held,  that  an  action  did  not  lie  with- 
out proving,  that  he  was  in  good  circumstances.  There  was  no  such 
proof  given :  nor  do  I  see,  how  it  is  possible  in  an  action  to  prove 
that  a  man  is  in  good  circumstances.  I  take  the  case  to  amount  to 
this,  that  it  is  no  promissory  note. 

Dismiss  the  petition.  

Not  only  vs  proof  of  a  claim  founded  on  so  vague  a  document  as  that  on  which 
the  question  in  the  present  case  was  raised,  inadmissible  under  a  commission,  but 
it  was  formerly  the  rule,  that  no  debt  payable  at  a  future,  uncertain  time,  (and 
therefore  being,  in  one  sense  of  the  word,  contingent^  could  be  proved  in  bank- 
,  ruptcy.  Ex  parte  Barker^  9  Yes.  110;  Ex  parte  Aftief,  14  Yes.  191.  Where, 
however,  no  such  uncertainty  exists  whether  the  debt  will  ever  be  well  constituted, 
or  at  what  time  it  will  be  payable,  there  it  is  not  necessary  that  the  debt  i^ould 
be  actually  payable  at  the  date  of  the  debtor's  bankruptcy ;  the  demand  may  be 
proved,  and  a  dividend  received  thereon,  deducting  a  proper  rebate  of  interest; 
see  the  51st  section  of  the  consolidated  Bankrupt  Act,  6  Geo.  lY.  c  16;  and  by 
the  56th  section  of  the  said  statute,  debts  which  were  contingent  at  the  bank- 
ruptcy of  the  debtor,  may  be  proved  after  the  happening  of  the  contingency,  not 
disturbing  any  former  dividends.  A  promissory  note,  nuide  payable  on  an  event 
which  must,  necessarUy,  happen  at  some  time  or  other,  though  it  is  uncertain 
when,  is  necotiable,  and  the  aasi^ee  thereof  may  sustain  an  action  at  law,  thoueh 
if  cannot,  tiU  the  event  on  which  it  is  made  p^ble  has  occurred,  be  proved  under 
a  conmiission.  Coleham  v.  Cooke^  Willes.  ^3;  Goes  v.  ^dsofiy  1  Burr.  227. 
And  it  was  held  in  CkofUm  v.  Crodhngf  5  Bam.  &  Cress.  962,  the  time  of  pay- 
ment of  a  promissory  note  cannot  be  said  in  a  strict  sense,  to  be  contingent, 
merely  because  it  is  made  payable  after  notice,  which  notice  has  not  been  given 
before  the  maker's  bankruptcy ;  for  it  must  be  supposed  the  time  of  payment  will 
arrive.  But  whether  in  all  cases  a  contract  which  requires  a  previous  demand  of 
performance,  can  be  made  available  against  the  estate  of  the  contracting  party,  if 
tie  has  become  a  bankrupt  before  any  demand  of  performance  has  been  made, 
may  be  doubted.    See,  post^  the  note  to  Ex  parte  Jlfore,  8  Y.  335. 
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WALKER,  Ex  parte. 
[1798,  Dkc.  23, 24.] 

Cross  paper  between  two  bouses;  both  of  which  become  bankrapt:  as  between 

the  two  estates  no  proof  can  be  made  in  respect  of  the  bad  paper  or  the  excess 

of  damage  eventually  sustained  cm  that  account 
Bond  of  indemnitv  to  a  surety  for  payment  of  instalments,  the  first  of  which  was 

not  due  till  after  the  bankruptcy  of  the  principal,  cannot  be  proved,  though 

payable  before  the  bankruptcy,  [p.  385.] 

The  houses  of  CaldweU  and  Co.  and  of  George  Browne  and  Henry 
Brown  were  considerable  houses  of  trade  at  Liverpool :  the  former 
acting  as  bankers ;  the  latter  being  general  merchants.  On  the  23d 
of  March  1793  a  commission  of  bankruptcy  issued  against  Caldwell 
and  Co. ;  under  which  they  were  declared  bankrupts ;  and  in  the 
same  month  the  house  of  Browne  also  was  declared  bankrupt.  The 
assignees  of  Caldwell  and  Co.  claimed  to  prove  and  receive  divi- 
dends to  a  very  laige  amount  under  the  commission  against  the  house 
of  Browne.  This  produced  a  petition  by  the  assignees  of  Caldwell 
and  Co.  to  the  Lord  Chancellor ;  upon  which  by  an  order,  dated  the 
13th  of  May  1797  his  Lordship  ordered,  that  it  should  be  referred 
to  Robert  Richmond,  Esq.  William  Roscoe,  Esq.  and  Joshua  Lace, 
Esq.,  all  of  Liverpool,  to  take  an  account  of  all  dealings  and  trans- 
actions between  the  house  of  Caldwell  and  Co.  and  the  house  of 
Browne  before  the  date  of  the  commissions  issued  against  them ; 
and  to  inquire  into  and  state  the  cash  account  and  also  the  bill  ac- 
count between  the  said  two  houses,  as  they  resp^tively  stood  at  the 
time  of  their  bankruptcy,  and  as  they  might  stand  at  the  time  of 
making  such  statement;  and  to  state  any  other  particulars,  they 
might  think  material ;  and  fiirther  directions  were  reserved. 

Upon  the  certificate  made  under  that  order  the  dealings  and  trans- 
actions between  these  houses  and  the  proceedings  under  the  respec- 
tive commissions  arising  out  of  their  connection  appeared  to  be  in 
substance  as  follows : 

Charles  Caldwell  and  Thomas  Smyth  for  several  years  previous  to 
their  bankruptcy  were  resident  in  Liverpool ;  and  John  Forbes  and 
Daniel  Gregory  were  resident  in  London ;  where  they  carried  on 
the  business  of  merchants  under  the  firm  of  Burton,  Forbes,  and 
Gregory.  In  the  year  1774  Caldwell  and  Smyth  entered  into  part- 
nership with  Forbes  and  Gregory  in  the  business  of  bankers  at  Liv- 
erpool, under  the  firm  of  Caldwell  and  Co. :  but  Forbes  and  Gregory 
continued  to  reside  and  carry  on  their  business  as  merchants  in  Lon- 
don as  a  separate  and  distinct  concern  for  their  own  use  and  benefit. 

Caldwell  and  Co.  in  the  course  of  their  business  and 
•  for  the  purpose  of  carrying  it  on  drew  bills  of  exchange    [  *374  ] 
on  Forbes  and  Gregory  in  London  under  the  firm  of  Bur- 
ton, Forbes,  and  Gregory ;  which  were  paid  or  negotiated,  and  were 
usually  accepted  by  Forbes  and  Gregory,  and  before  their  bank- 
ruptcy were  paid,  when  they  became  due.    To  enable  Forbes  and 
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Gregory  to  take  up  guch  bills,  or  to  reimburse  them  for  what  they 
paid,  Caldwell  and  Co,  remitted  bills  of  exchange  received  by  them 
in  the  course  of  their  business,  which  bills  were  placed  to  the  credit 
of  Caldwell  and  Co.  in  account  with  Forbes  and  Gregory.  These 
negotiations  and  transactions  continued  to  the  time  of  the  bank- 
ruptcy of  Forbes  and  Gregory. 

Various  transactions  in  business  had  for  several  years  prior  to  the 
bankruptcy  of  Caldwell  and  Co.  taken  place  between  Caldwell  and 
Co.  and  George  Browne  and  Henry  Brown ;  who  carried  on  the 
business  of  merchants  at  Liverpool :  in  the  course  of  which  Cald- 
well and  Co.  paid  or  advanced  considerable  sums,  as  well  in  cash  as 
in  bills  of  exchange,  to  the  house  of  Browne ;  the  greater  part  of 
which  bills  were  drawn  by  Caldwell  and  Co.  on  Forbes  and  Gregory. 
The  house  of  Browne  also  paid  to  Caldwell  and  Co.  from  time  to 
time  cash  and  bills  of  exchange  ;  and  an  account  in  the  nature  of  a 
banking  account  was  kept  between  Caldwell  and  Co.  and  the  house 
of  Browne ;  upon  which  interest  was  redprocally  paid  and  allowed, 
and  a  commission  of  5s.  for  every  100/.  was  charged  by  Caldwell 
and  Co.  to  the  house  of  Browne ;  which  is  the  usual  chai^  made 
by  bankers  on  such  transactions  in  Liverpool.  The  account  was  set- 
tled at  the  end  of  every  three  months ;  and  a  balance  stated,  and 
carried  forward  to  the  debit  or  credit  of  the  respective  parties,  as 
the  case  might  be.  An  account  was  settled  between  the  two  houses 
on  the  28th  of  February  1793 :  upon  which  a  balance  of  5090Z. 
11 5.  4d.  appeared  to  be  due  from  Caldwell  and  Co.  to  the  house  of 
Browne ;  which  was  carried  forward  to  their  credit.  The  accounts 
so  settled  consisted  principally  of  bills  to  a  large  amount  advanced 
by  the  respective  ]:^ies  to  each  other ;  which  at  the  time  of  the 
last  account  were  in  a  course  of  circulation ;  and  many  of  the  bills 
included  in  that  account  were  not  eventually  paid.  The  dealing 
between  the  two  houses  still  continued ;  and  bills  of  exchange  to  a 
large  amount  were  mutually  paid  or  advanced ;  but  no  farther  set- 
tlement took  place  prior  to  the  bankruptcy  of  Caldwell  and  Co. 

which  happened  on  the  18th  of  March  1793. 
[  *375]         ^  Upon  the  statement  of  the  accounts,  as  they  stood  at  the 
time  of  the  bankruptcy  of  Caldwell  and  Co.  the  following 
result  appeared. 

The  cash  account  was  formed  not  only  of  the  payments  in  cash, 
but  also  by  selecting  out  of  the  bill  account  the  payments  made  by 
each  party  by  bills  duly  honored. 

The  bill  account  consisted  of  the  paper  on  both  sides  without  re- 
gard to  its  solidity.  Upon  the  18th  of  March,  1793,  the  time  of  the 
bankruptcy  of  Caldwell  and  Co.,  bills  to  a  very  considerable  amount 
were  in  a  course  of  circulation,  and  unpaid. 

On  the  cash  account  there  was  due  from  the  house  of  Browne 
to  Caldwell  and  Co.  at  the  time  of  their  bankruptcy,  the  sum  of 
40,716/.  Os.  8d. 

The  bill  account  stood  thus.  Of  the  bills  paid  by  the  house  of 
Browne  to  Caldwell  and  Co.,  as  well  before  the  28th  of  February, 
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1793,  the  date  of  the  last  settled  account,  as  in  the  interval  between 
that  day  and  the  bankruptcy  of  Caldwell  and  Co.  and  for  which  the 
house  of  Browne  had  credit,  bills  to  the  amount  of  305,149/.  I9s.  lOd. 
proved  bad,  and  were  dishonored :  but  of  those  bad  bills  some,  to 
the  amount  of  103,8902.  lOs.  Id.  had  been  remitted  by  Caldwell 
and  Co.  to  Forbes  and  Gregory ;  and  had  been  proved  by  their 
assignees  under  the  commission  against  the  house  of  Browne ;  and  a 
dividend  had  been  received  on  that  proof  by  an  order  of  the  Lord 
Chancellor. 

Of  the  bills  paid  by  Caldwell  and  Co.  to  the  house  of  Browne,  and 
for  which  Caldwell  and  Co.  had  credit,  bifls  to  the  amount  of 
204,910Z.  5s.  Id.  were  dishonored,  and  proved  bad.  Upon  the 
amount  of  the  bad  bills  the  balance  in  favor  of  Caldwell  and  Co. 
amounted  to  100,239/.  14<.  9d.  This  sum  being  added  to  the 
cash  balance  of  40,616/.  0;.  8d.  made  the  sum  of  140,955/.  155.  5d. 

Of  the  bad  bills  paid  by  Caldwell  and  Co.  to  the  house  of 
Browne  they  negotiated  to  different  persons  part,  to  the  amount 
of  196,589/.  6s.  4d.  The  residue  of  those  bills,  to  the  amount  of 
8320/.  16«.  9d.,  were  retained  by  the  house  of  Browne,  or  had  been 
returned,  and  remained  in  the  hands  of  their  assignees. 

*  Of  the  bills  so  negotiated  by  the  house  of  Browne,  part,  [*  376] 
to  the  amount  of  188,126/.  I5s.  4cl.,  were  drawn  by  Cald- 
well and  Co.  on  Forbes  and  Gregory  ;  and  the  remainder,  amount- 
ing to  the  sum  of  8462/.  lis.  Od.,  consisted  of  bills  drawn  by  other 
persons,  which  had  come  to  the  hands  of  Caldwell  and  Co.  in  the 
course  of  their  business,  and  were  by  them  paid  and  indorsed  to  the 
house  of  Browne. 

Of  the  biUs  for  188,126/.  15;.  4(/.,  drawn  by  Caldwell  and  Co.  on 
Forbes  and  Gregory,  they  accepted  to  the  amount  of  141,499/.  Is. 
2d. ;  and  those  acceptances  were  proved  under  the  commission  issued 
against  them  by  the  persons,  to  whom  they  were  negotiated  by  the 
house  of  Browne ;  and  a  dividend  of  2^.  6d.  in  the  pound  was  on 
the  14th  of  April,  1796,  ordered  thereon  ;  which  dividend  amounts 
to  the  sum  of  17,687/.  8^.  id.  The  residue  of  the  said  sum  of 
188,126/.  I5s.  4d.y  being  46,627/.  8^.  2d.,  was  not  proved  against 
the  estate  of  Forbes  and  Gregory. 

Of  the  bills  paid  by  Caldwell  and  Co.  to  the  house  of  Browne, 
and  negotiated,  the  whole  amount,  namely  196,589/.  6s.  4d.  was 
proved  or  claimed  under  the.  commission  against  Caldwell  and  Co., 
except  the  sum  of  1166/.  13s.  Id.;  the  sum  of  191,292/.  Os.  3d. 
having  been  proved ;  and  two  dividends,  amounting  in  the  whole  to 
3s.  in  the  pound,  and  making  the  sum  of  28,693/.  I6s.  6d.,  having 
been  ordered  upon  such  proofs;  and  the  sum  of  4130/.  13s.  3d. 
having  been  claimed. 

Of  tlie  biUs  paid  by  Caldwell  and  Co.  to  the  house  of  Browne, 
and  by  them  indorsed  and  negotiated,  bills  to  the  amount  of  57,121/. 
4s.  3d.  were  proved  under  the  commission  against  the  house  of 
Browne. 

Others  of  such  bills,  to  the  amount  of  85,621/.  6^.  4d.  were  in- 
VOL.  IV.  22 
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dorsed  and  negotiated  by  the  house  of  Browne  to  persons,  with 
whom  they  had  at  the  time  of  their  bankruptcy  unliquidated  ac- 
counts. The  holders  of  these  bills  being  creditors  of  the  house  of 
Browne  to  the  amount  of  46,414/.  2s.  8d.  only,  that  sum  only  was 
proved  against  the  estate  of  Browne,  and  the  bills  exhibited  as  secu- 
rities. 

Upon  the  said  sums  of  57,121/.  4^.  3d.  and  46,414/.  2^.  3d.  a 
dividend  of  2s.  3d.  in  the  pound,  amounting  in  the  whole 
[*377]  to  the  *sum  of  11,647/.  I4s.  6d.  was  ordered  under«the 
commission  against  the  house  of  Browne. 

Others  of  the  said  bills  so  paid  by  Caldwell  and  Co.  to  the  house 
of  Browne  and  negotiated  by  them,  to  the  amount  of  22,710/.  17^. 
8(/.,  were  claimed  under  the  commission  against  that  house ;  and 
the  residue  of  the  said  bills  for  196,589/.  6s.  4d.y  amounting  to  the 
sum  of  31,135/.  ISs.  Id.^  were  neither  proved  nor  claimed  under 
that  commission. 

Of  the  bad  and  dishonored  bills  advanced  and  paid  by  the  house 
of  Browne  to  Caldwell  and  Co.,  amounting  to  the  sum  of  305,149/. 
19^.  lOd.,  part,  to  the  amount  of  178,294/.  89.  0</.,  were  not  nego- 
tiated, but  remained  in  the  hands  of  Caldwell  and  Co.  at  the  time 
of  their  bankruptcy,  and  from  that  time  were  in  the  possession  of 
their  assignees.  The  residue  of  such  bills,  amounting  to  the  sum  of 
126,855/.  lis.  lOd.,  were  indorsed  and  negotiated  by  Caldwell  and 
Co. :  part,  to  the  amount  of  103,890/.  lOs.  Id.,  having  been  remit- 
ted and  indorsed  by  them  to  Forbes  and  Gr^ory,  and  the  residue 
amounting  to  the  sum  of  22,965/.  Is.  9d.  were  negotiated  by  Cald- 
well and  Co.  to  divers  persons  in  the  course  of  their  business  in 
Liverpool. 

The  bills  paid  by  the  house  of  Browne  to  Caldwell  and  Co.,  and 
negotiated  by  them,  amounting  to  the  sum  of,  126,855/.  lis.  lOd.^ 
were  drawn  by  the  House  of  Browne  upon  several  persons  in  Lon- 
don, Hamburgh,  and  Liverpool.  Most  of  them  were  accepted ;  but 
the  acceptors  afterwards  becoming  insolvent,  the  holders  received 
dividends  from  their  respective  estates.  Part,  to  the  amount  of 
17,580/.  were  not  accepted,  but  were  returned  for  non-payment; 
and  a  part  thereof,  to  the  amount  of  12,800/.  were  returned  to 
Forbes  and  Gregory,  and  composed  a  part  of  the  said  sum  of 
103,890/.  10^.  Id.  remitted  by  Caldwell  and  Co.  to  Forbes  and 
Gregory. 

The  assignees  of  Caldwell  and  Co.  proved  under  the  commission 
against  the  house  of  Browne  in  respect  of  the  cash  balance  between 
the  parties  the  sum  of  139,482/.  lOs.  6d. ;  which  was  afterwards 
reduced  with  the  assent  of  the  assignees  of  Caldwell  and  Co.  to 
132,694/.  2^.  6d. ;  and  the  assignees  by  their  affidavit  in  proof  of 
that  debt,  among  other  securities  held  by  them,  as  well  for  the  cash 
balance  as  for  the  balance  on  the  bill  accounts  between  the 
[*  378]  *  parties,  stated  the  said  bills  so  received  from  the  house 
of  Browne,  amounting  to  103,890/.  10^.  Id.,  indorsed  and 
remitted  by  CaldweU  and  Co.  to  Forbes  and  Gregory.     But  the  as- 
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signees  of  Forbes  and  Gregory  having  since  proved  a  debt  of 
100,744/.  I2s.  10(2.  under  the  commission  ag&inst  the  house  of  Browne 
in  respect  of  the  said  bills,  (the  reduction  in  the  amount  arising  by 
dividends  received  from  other  estates  liable  to  the  payment,)  the 
Commissioners  restrained  the  dividend,  that  virould  have  become 
payable  to  the  assignees  of  Caldwell  and  Co.  in  respect  of  the  sum 
of  100,744/.  128.  lOd, ;  and  ordered  the  assignees  of  the  house  of 
Browne  to  pay  to  the  assignees  of  Caldwell  and  Co.  a  dividend  on  the 
sum  of  26,999/.  128.  bd.  only,  and  to  retain  sufficient  to  make  a 
like  dividend  on  the  sum  of  100,744/.  128.  lOdf.,  when  the  right  to 
it  should  be  established  by  the  assignees  of  Caldwell  and  Co. 

No  proof  was  made  by  the  assignees  of  Forbes  and  Gregory  un- 
der the  commission  against  Caldwell  and  Co.  in  respect  of  the  sum 
of  103,890/.  10^.  Id.;  a  compromise  having  taken  place  between 
the  respective  assignees  by  indenture,  dated  the  4th  of  January, 
1796.  But  a  dividend  upon  the  said  sum  of  100,744/.  125.  lOd. 
was  ordered  by  the  Commissioners  under  the  commission  against 
the  house  of  Browne  to  be  paid  to  the  assignees  of  Forbes  and 
Gregory  under  an  order  of  the  Lord  Chancellor,  dated  the  11th  of 
April,  1796;  which  dividend,  amounting  to  the  sum  of  11,333/* 
15«.  4(/.,  being  2«.  3d.  in  the  pound,  was  paid  accordingly. 

Of  the  residue  of  the  bills  paid  by  the  house  of  Browne  to  Cald- 
well and  Co.,  and  by  them  negotiated,  amounting  to  the  sum  of 
22,965/.  U.  9d.j  a  part,  amounting  to  19,632/.  2^.  2(/.,  were  proved 
by  the  holders  under  the  commission  against  the  house  of  Browne ;  and 
a  dividend  of  28. 8d.  in  the  pound,  amounting  to  the  sum  of  2208/.  12«. 
3d.  was  ordered  thereon :  but  the  residue  of  those  bills,  amounting  to 
3332/.  195.  7c/.,  were  not  proved  or  claimed  under  that  commission. 

Of  the  said  bilb,  amounting  to  the  sum  of  22,965/.  U.  9</.,  a 
part,  amounting  to  the  sum  of  16,517/.  11 5.  9</.,  were  proved  un- 
der tlie  commission  against  Caldwell  and  Co. ;  and  two  dividends 
were  paid  thereon,  amounting  to  the  sum  of  2477/.  125.  6d. 

The  petition,  which  produced  this  certificate,  stated  the  dealings 
between  these  houses  and  proceedings  under  the  commis- 
sions *  of  bankruptcy  ;  and  suggested,  as  the  result,  that     [  *379] 
the  estate  of  Caldwell  and  Co.  had  been  much  injured, 
and  that  of  the  house  of  Browne  benefited,  in  the  following  partic- 
ulars: 

Of  the  bills  advanced  by  Caldwell  and  Co.  to  the  house  of  Browne, 
and  negotiated  by  them,  as  to  those  drawn  by  other  persons  and  in- 
dorsed by  Caldwell  and  Co.,  they  had  paid  or  accounted  for  the 
value ;  and  for  those  drawn  on  Forbes  and  Gregory  by  Caldwell  and 
Co.  they  had  made  remittances ;  and  the  whole  of  those  biUs  (with 
a  few  exceptions)  were  accepted  by  Forbes  and  Gregory,  and  had 
been  proved  under  the  commission  against  Caldwell  and  Co.  and 
also  under  the  commission  against  Forbes  and  Gregory ;  and  divi- 
dends had  been  paid  out  of  both  estates :  so  that  in  effect  the  estate 
of  Caldwell  and  Co.  is  injured  to  the  amount  of  the  dividends  paid 
by  both  estates  on  those  bills  and  the  dividends  paid  on  their  indorse- 
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ments  on  the  other  bills,  as  well  as  by  dividends  paid  on  Browne's 
bills,  which  Caldwell  and  Co.  had  issued  and  indorsed,  except  such 
dividends  as  may  have  been  received  by  the  groof  against  Browne's 
estate  on  their  drafts  negotiated  by  Caldwell  and  Co. 

The  bills  advanced  to  Caldwell  and  Co.  by  the  house  of  Browne 
and  not  negotiated  were  not  negotiated  at  their  request. 

The  dividends  paid  by  the  estate  of  Forbes  and  Gregory  were 
chaiged  or  estimated  in  the  arangement  of  the  accounts  between  the 
estates  of  Caldwell  and  Co.  and  Forbes  and  Gregory  ;  and  the  estate 
of  Caldwell  and  Co.  is  injured  to  the  amount  of  the  dividends 
paid  by  Forbes  and  Gregory. 

Of  the  bills  of  Caldwell  and  Co.  deposited  by  the  house  of  Browne 
as  securities  for  debts  due  by  them  the  whole  amount  was  proved 
against  the  estate  of  Caldwell  and  Co. :  but  the  real  balance  owing 
by  the  house  of  Browne  was  proved  against  their  estate,  and  the  bills 
exhibited  as  securities  for  those  debts  only ;  and  in  one  instance,  as 
the  dividend  on  the  estate  of  Caldwell  and  Co.  has  paid  the  whole 
demand,  the  proof  against  the  estate  of  Browne,  if  made,  will  be 
expunged.  In  which  respect  also  the  estate  of  Caldwell  and  Co.  is 
injured. 

All  the  bills,  which  the  house  of  Browne  received  from  Caldwell 
and  Co.  were  discountable,  and  by  far  the  greater  amount 
[  *380]  *  thereof  were  issued  for  the  full  value  received  by  the 
house  of  Browne  ;  and  the  estate  of  Caldwell  and  Co.  had 
no  value  for  the  said  bills  except  the  bad  bills,  received  by  them 
from  the  house  of  Browne;  viz.  the  bills  negotiated,  and  the  bills 
not  negotiated,  but  held  over  at  the  request  of  the  drawers. 

The  petition  farther  stated,  that  the  petitioners  had  proved  under 
the  commission  against  the  house  of  Browne  the  sum  of  139,482/. 
105.  6d.y  which  was  then  understood  to  be  the  cash  balance  between 
the  two  estates,  and  claimed  the  sum  of  25,000/.,  being  then  sup- 
posed as  much  as  the  estate  of  Caldwell  and  Co.  would  ultimately 
pay  in  dividends  on  the  proof  of  bad  bills  against  them  more  than 
the  house  of  Browne  would  pay  on  their  bad  bills :  but  that  on  a 
more  accurate  statement  of  the  accounts,  they  conceive  they  are  en- 
titled to  prove  a  much  larger  sum  than  25,0002. ;  as  a  balance  to  a 
greater  amount  than  that  sum  will  arise  on  the  dividends  paid  on 
the  said  bills  by  the  house  of  Caldwell  and  Co.  and  by  the  dividends 
paid  by  Forbes  and  Gj^egory  out  of  the  partnership  funds  of  Cald- 
well and  Co.  more  than  will  be  paid  by  the  house  of  Browne  on 
Caldwell  and  Co.'s  bad  bills.  The  bills  received  from  the  house  of 
Browne  by  Caldwell  and  Co.  and  negotiated  by  them  were  the  only 
consideration  they  had  for  the  bills  drawn  and  issued  by  them  to  the 
house  of  Browne. 

The  petition  farther  stated,  that  since  the  above-mentioned  proof 
the  petitioners  find  the  cash  balance  to  be  upwards  of  140,000/. 
against  the  house  of  Browne :  but  that  the  dividend  in  respect 
thereof  had  been  restrained ;  and  the  petitioners  had  only  received 
a  dividend  on  the  sum  of  34,3052.  10^.,  being  the  residue  of  the 
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said  cash  balance  after  deducting  the  sum  of  105,694/.  10«.,  being 
the  amount  of  the  bills  drawn  by  the  house  of  Browne,  and  proved 
against  their  estate  by  the  assignees  of  Forbes  and  Gr^;ory ;  which 
the  Commissioners  had  no  right  to  deduct. 

The  prayer  of  the  petition  was,  that  the  assignees  of  the  house  of 
Browne  might  be  ordered  to  pay  to  the  petitioners  the  dividend  on 
the  said  sum  of  105,694/.  10^.,  deducted  from  the  proof  for  the  cash 
balance,  with  the  interest  accrued  since  the  order  of  divi- 
dend ;  *and  that  the  petitioners  might  be  allowed  to  prove  *  381] 
such  farther  sum  as  should  be  owing  on  the  said  cash  ac- 
count :  and  that  an  account  might  be  taken  between  the  estate  of 
Greorge  Browne  and  Henry  Brown  and  the  estate  of  Caldwell  and 
Co.  of  all  dividends  paid  on  the  said  bad  bills  by  Caldwell  and  Co. 
and  by  Forbes  and  Gr^cH-y,  and  of  all  the  dividends  paid  on  bad 
bills  by  the  estate  of  George  Browne  and  Henry  Brown  ;  and  that 
in  taking  such  accounts  the  petitioners  might  have  credit,  not  only 
for  the  dividends  the  estate  of  Caldwell  and  Co.  had  paid,  but  also 
for  the  dividends  paid  by  Forbes  and  Gregory  on  the  acceptance  of 
such  bills ;  and  that  the  petitioners  might  be  at  liberty  to  prove 
against  the  estate  of  George  Browne  and  Henry  Brown  such  sums 
as  should  appear  to  be  the  balance  of  such  account ;  and  that  the 
petitioners  might  also  be  at  liberty,  besides  proving  the  balance  on 
taking  the  said  account,  to  prove  such  farther  sum  as  should  seem 
proper,  in  order  to  give  the  utmost  relief  to  the  creditors  on  the  estate 
of  Caldwell  and  Co.,  that  the  circumstances  of  the  case  would  admit. 

This  petition  having  stood  over  several  times  on  account  of  its 
intricacy,  came  on  to  be  heard  upon  the  certificate  above  stated. 

Attorney  General  [Sir  John  Scotty]  and  Mr.  HoUist^  in  support  of 
the  Petition.  It  is  extremely  difficult  to  collect  the  effect  of  such 
very  complicated  transactions.  The  justice  of  the  case,  if  unpreju- 
diced by  decision,  is,  that  in  some  way  or  other  the  claim  should  be 
made  against  both  estates;  and  that  finally  the  estate  damnified 
should  be  relieved.  In  Lord  Thurlow's  time  it  was  matter  of  doubt 
whether  cross  paper  could  be  proved.  The  first  cases  were,  where 
the  party  applying  was  a  solvent  person.  I  do  not  deny,  that  in 
such  a  case  the  Court  will  require  him  to  take  up  his  bill  before  he 
receives  a  dividend ;  and  I  must  therefore  admit  the  case  Er  parte 
Brown  (1).  But  this  difficulty  occurs  ;  that  the  person  taking  a  se- 
curity is  in  a  worse  condition  than  if  he  did  not  take  an  indemnity. 
In  Totusaint  v.  Martinnanty  2  Term.  Rep.  B.  R.  100,  1 
*  Cooke's  Bankrupt  Laws,  146  (2),  it  was  held,  that  the  [*382] 
bond  of  indemnity  might  have  been  proved  under  the 
commission.    The  same  difficulty  will  arise,  if  the  security  is  not  a 

(1)  Ex  pcarU  Broim,  before  Lord  Loug^hborough,  ChanceUor,  23d  December, 

In  the  case  of  a  bond  and  a  coanter-bond  the  Lord  Chancellor  held,  that  no 
proof  could  be  made  upon  the  counter-bond,  till  the  other  bond  was  delivered  un. 
See  1  Cooke's  Bank.  Laws,  158, 159;  7th.  edit  by  Mr.  Roots,  175 ;  8th  edit  183. 

(2)  8th  edit  170. 
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bond,  but  a  couiiter*bilI.  It  is  said,  the  party  taking  the  counter-bill 
would  have  as  good  a  remedy  without  it ;  and  even  farther,  that  it 
puts  him  in  a  worse  condition ;  for  he  certainly  would  be  entitled  to 
stand  in  the  place  of  the  person  he  paid  ;  and  the  certificate  would 
not  be  a  bar.  The  cases  decided,  where  there  has  been  one  solvent 
person,  cannot  rule,  where  there  is  no  solvent  person  on  either  side. 
Some  arrangement  should  be  made,  if  possible.  It  may  happen, 
that  the  estate  of  the  acceptor  may  pay  20«.  in  the  pound  ;  but  not 
immediately.  A  case  may  occur,  in  which  the  acceptor  may  ulti- 
mately perform  his  engagement.  In  Curtis  v.  Ashton  so  much  dif- 
ficulty occurred,  that  Lord  Thurlow  never  decided  it.  The  same 
difficulty  was  felt  in  the  bankruptcy  of  Livesey. 

In  this  case  Caldwell  and  Co.  have  paid  and  are  likely  to  pay  div- 
idends on  these  bills  to  a  much  greater  amount  than  the  house  of 
Browne.     The  claim  is  in  respect  of  that  excess. 

Solicitor  General  [Sir  John  Mitford],  Mr.  Cooke y  and  Mr.  Pern- 
berton,  for  the  Assignees  of  the  house  of  Browne.  The  object  of 
this  petition  cannot  be  obtained  consistently  with  the  rules,  that  pre- 
vail in  bankruptcy. 

In  the  bankruptcy  of  Gibson  and  Johnson^  which  was  very  much 
argued  before  Lord  Thurlow  in  1791,  Gibson  and  Johnson  had  ne- 
gotiated a  number  of  bills,  which  were  put  into  their  hands  by 
Lovel.  Both  parties  became  bankrupt :  but  the  bankruptcy  of  Gib- 
son and  Johnson  having  happened  near  a  year  before  the  bankruptcy 
of  Lovel,  the  consequence  was,  that  the  bill-holders  had  received  a 
dividend  of  5s.  8d.  in  the  pound  out  of  the  estate  of  Gibson  and 
Johnson,  before  they  could  prove  against  the  estate  of  Lovel.  The 
distinction  taken  by  the  commissioners  was,  that  to  the  extent,  in 
which  the  estate  of  Lovel  was  relieved,  the  assignees  of  Gibson  and 
Johnson  were  entitled  to  take  credit  in  the  account.  Lord  Thurlow 
did  not  expressly  declare  his  opinion  ;  but  intimated  it  so  strongly 
ifi  fiivor  of  the  commissioners,  that  it  was  not  brought  on  again  ;  the 

assignees  of  Gibson  and  Johnson  submitting. 
[*  383]  *  In  the  case  of  M  Alpine  and  Co.  upon  the  estate  of 
Jefieries,  Lord  Thurlow  was  of  opinion,  that  the  original 
debt  revived  in  consequence  of  the  bills  not  being  paid ;  and  an 
order  was  made  upon  the  principle :  but  that  order  was  reversed  by 
the  Lords  Commissioners  upon  the  ground,  that,  though  the  bills 
were  not  payment,  unless  they  were  good,  yet  they  were  payment 
until  they  were  returned  to  the  drawers,  the  persons  who  were  the 
original  debtors.  The  Lords  Commissioners  said,  they  had  con- 
versed with  all  the  Judges  upon  it. 

One  debt  can  be  proved  but  once.  It  cannot  be  proved  twice  by 
any  contrivance.  The  principle  upon  which  this  claim  is  made,  is 
a  pretended  equity,  because  the  estate  of  Caldwell  and  Co.  is  dam- 
aged in  a  greater  extent  than  that  of  Browne.  In  the  bankruptcy 
of  Lane  and  Frazer  it  was  considered  perfectly  clear  that  there  was 
no  such  equity.  In  jEa?  parte  Marshall,  1  Atk.  129,  131,  in  the 
bankruptcies  of  Garway  and  Hattony  no  doubt  the  estate  of  Hatton 
VOL.  IV.  22* 
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was  damaged  :  but  raised  no  demand.  Third  persons  in  that  case 
had  a  double  proof;  and  Mr.  Yorke  in  his  opinion  takes  notice 
of  that  circumstance :  but  as  between  the  two  estates  it  could  be 
only  an  account  of  debtor  and  creditor :  and  the  question  could  be 
only,  what  was  the  debt  at  the  time  of  the  bankruptcy. 

If  the  petitioners  claim  in  respect  of  dividends  paid,  they  claim 
in  respect  of  a  debt  necessarily  subsequent  to  the  bankruptcy.  A 
great  deal  of  difficulty  arises  from  not  distinguishing  between  the 
rights  of  these  three  houses.  Forbes  and  Gregory  must  be  consid- 
ered as  a  distinct  house.  Suppose  Caldwell  and  Co.  had  continued 
solvent :  they  would  have  taken  up  the  bills  now  in  the  hands  of 
the  assignees  of  Forbes  and  Gregory,  and  to  that  extent  would  have 
relieved  the  estate  of  Browne ;  and  therefore  would  have  been  at 
liberty  to  prove  in  respect  of  that.  Are  they  by  the  effect  of  their 
own  bankruptcy  to  have  a  proof  against  the  estate  of  Browne, 
which,  if  they  had  continued  solvent,  they  could  not  have  ?  If  both 
parties  had  continued  solvent,  the  bills  issued  by  each  house  would 
have  been  paid  by  each  respectively  ;  and  more  would  have  been  to 
be  paid  by  the  house  of  Browne  than  by  Caldwell  and  Co.  by  about 
140,000/.  The  effect  of  the  bankruptcies  is,  that  a  proof  in  respect 
of  that  balance  has  been  already  made  against  the  estate 
of  Browne.  *  As,  in  case  the  bills  were  paid  on  both  [*384] 
sides,  that  would  be  the  only  balance  to  be  paid  to  Cald- 
well and  Co.,  they  cannot  constitute  themselves  in  any  shape  cred- 
itors for  a  greater  sum.  They  might  transfer  the  debt  to  another 
person  :  but  they  cannot  by  transferring  increase  it.  So  much  of 
their  debt  as  they  transferred  to  Forbes  and  Gr^ory  is  gone.  It 
cannot  be  claimed  both  by  the  original  creditors  and  their  transferees. 

In  MAlpine^s  Case  and  Curtis  v.  Ashton,  the  distinction  is  ac- 
knowledged. In  that  case  of  a  surety  the  proof  can  only  be  in 
proportion  to  what  is  actually  paid  to  relieve  the  estate  of  the  bank- 
rupt. In  Toussaini  v.  Martinnant  Mr.  Justice  BuUer  certainly  did  not 
mean,  that  both  bonds  could  have  been  proved  under  the  commission. 

The  supposition  of  the  possibility,  that  20^.  in  the  pound  may  be 
paid,  does  not  alter  the  case.  Your  Lordship  cannot  balance  be- 
tween two  estates ;  the  one  paying  a  large  dividend,  the  other  a 
small  one.  As  between  bankrupt  estates  that  makes  no  difference. 
The  debt  is  equally  discharged.  If  your  Lordship  were  to  consider 
that  sort  of  equity,  you  must  go  into  all  the  accounts,  and  have  be- 
fore you  all  the  different  rights,  that  the  failure  in  the  payment  of 
these  bills  on  both  sides  raises  against  both  estates. 

The  claim  is  founded  only  upon  the  ground  of  greater  damage 
sustained  by  the  estate  of  Caldwell  and  Co.  A  ^nkrupt  cannot 
prove  against  another  bankrupt's  estate  in  any  other  condition  than 
a  solvent  person.  The  assignees  of  Forbes  and  Gregory  having  al- 
ready proved  in  respect  of  tfie  bills  remitted  to  them,  the  petitioners 
are  only  entitled  to  hold  the  proof  for  the  sum  of  39,070/.  11*.  Id., 
the  cash  balance. 

Attorney  General  [Sir  John  Scott],  in  reply.     The  question  in  this 
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case  arises  on  bills,  which  are, a  good  debt  at  law.  The  petitioners 
have  a  quantity  of  bills  in  their  hands,  which  are  a  legal  debt  capa- 
ble of  being  proved  ;  and  it  is  a  regulation  in  bankruptcy,  tliat  re- 
quires the  cross  paper  to  be  taken  up.  I  admit  the  qualification, 
that  finally  we  should  recoup  to  the  estate  of  Browne  the  dividends 
they  pay. 

TQussaint  v.  Martinnani  illustrates  this  claim.  The  case  Ex  parte 
Marshall  wbs  an  attempt  to  prove  one  debt  twice.  I  ad- 
[*  385]  mit,  that  *  cannot  be  done :  but  this  claim  has  not  that 
effect :  for  it  is  not  the  same  debt. 

Lord  Chancellor  [Loughborough].  Are  not  both  estates  equal- 
ly damnified  ?  Take  a  creditor  of  one  house,  who  is  not  connected 
with  the  other :  he  finds  the  estate,  upon  which  he  has  a  demand, 
damnified  by  what  it  pays  towards  the  debts  of  the  other.  The 
amount  of  the  damage  may  be  different  according  to  the  different 
dividends. 

When  you  take  the  bills  into  the  account,  must  you  not  of  neces- 
sity suppose  all  the  bills  to  be  good  ;  and  how  can  you  by  possibility 
augment  the  state  of  the  debt  by  the  circumstance  that  both  parties 
are  become  bankrupt  ?  As  between  each  other  neither  of  them  is 
at  liberty  to  talk  of  the  bills  being  bad.  Suppose,  they  had  both 
continued  solvent,  and  had  adjusted  their  accounts,  the  sum  of 
140,955/.  158.  dd.  would  have  been  the  exact  balance  to  be  paid. 
That  sum  might  have  been  discharged  either  by  payment  of  the  bal- 
ance or  a  return  of  paper :  but  the  actual  debt  between  them  can 
never  exist  upon  any  other  footing  than  the  supposition,  that  the 
bills  are  good.  Till  Caldwell  and  Co.  pay  all  the  creditors  of  Browne, 
who  are  likewise  creditors  of  theirs,  20s.  in  the  pound,  they  are  by 
proving  sharing  with  the  creditors  of  Browne,  who  are  likewise 
creditors  of  theirs. 

In  Tonssaint  v.  Martinnani  the  bond  of  indemnity  could  not  be 
proved  under  the  bankruptcy ;  for  at  the  time  of  the  bankruptcy 
there  was  no  debt.  The  Court  would  not  suffer  execution  to  be 
taken  out  upon  that  judgment,  when  there  was  no  debt  due.  The 
bond  could  only  be  taken  to  be  a  fraud  upon  the  bankruptcy ;  and 
that  is  the  use,  that  was  made  of  it. 

If  I  allow  this  petition,  I  must  do  two  things,  that  are  quite  im- 
possible. I  must  hdd,  that  the  bankruptcy  creates  a  debt,  which 
did  not  exist  antecedently ;  and  I  must  hold,  that  the  same  debt 
may  be  proved  twice.  Whatever  happens  after  the  bankruptcy  is 
all  chance.  It  might  have  happened,  that  the  house  of  Browne  bad 
the  better  estate  of  the  two. 

The  order  directed  that  the  proof  should  stand  for  the  sums  of 
39,070/.  1 U.  Id.  only  ;  which  at  the  hearing  was  admitted  to  be  the 
balance  due  on  the  cash  account  (1). 

1.  This  case  is  succinctly  stated  in  1  Cooke's  B.  L.  162, 165 ;  and  its  principle 
was  again  acted  upon  in  ExparU  EcarU^  5  Yes.  834,  or  rather,  perhaps,  it  would 

(1)  Ex  parte  Eark^  post,  vol.  v.  833;  see  Ex  parU  Ready  1  Glyn  &  Jam.  224; 
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be  more  correct  to  sa}r«  the  decision  wu  adored ;  for  Lord  Eldon,  who  was  coun- 
sel in  the  cause,  said  in  Ex  parU  Bawsony  Jacob's  Rep.  279,  he  had  no  difficulty 
in  admitting  he  never  knew  the  principU  upon  which  Ex  parte  Wcdker  was  deter* 
mined ;  nor,  he  believed,  did  an}r  of  the  other  counsel.  His  Lordship,  indeed^ 
seems  to  have  been  clear  the  decision  could  not  be  right,  in  holding  Uiat  there 
ou^ht  to  be  no  proof  as  between  the  estates  of  bankrupt  drawers  of  cross-paper^ 
which  has  been  dishonored,  even  in  the  event  of  there  being  a  surplus  after  satis- 
fying the  holden  of  the  bills. 

2.  Not  only  where  the  question  arises  solely  out  of  dealings  in  cross-paper,  but 
where  the  case  is  more  complicated,  as  originating  partly  in  a  cash  and  pNBurtly  in 
a  bill  transaction,  the  party  whose  name  is  engaged  in  a  bill,  put  into  circulation 
and  remaining  so,  must  firat  be  disentangled  fiom  that  liability,  before  the  other 
party  can  call  for  his  balance :  and  this  principle  wiU  not  be  varied  merely  be- 
cause its  observance  may  give  one  party  an  accidental  advantage.  ExparU  Md- 
edfi,  11  Ves.  407;  and  see  WUHb  v.  Frtanan,  12  East,  6G0. 

3.  As  to  the  rights  of  distinct  classes  of  creditors ;  see,  ante,  notes  3, 4,  and  5 
to  HcBokty  V.  Garrdt,  1  V.  296;  and  note  5  to  Lyder  v.  DolUmd,  1  V.  431.  And 
with  respect  to  the  right  of  the  joint  estate  of  several  partners  of  a  firm,  to  prove 
against  the  separate  estate  of  the  rest,  when  all  are  bankrupts,  see  the  note  to  Ex 
jmtU  The  Asngnees  of  Lodge  and  Ftndal,  1  V.  166. 

4.  In  what  cases  and  in  what  manner,  sureties  or  persons  liable  for  any  debt  of 
a  bankrupt  m^  come  in  under  a  commission  against  him,  and  receive  dividends ; 
see  statute  6  €reo.  IV.  c.  16,  s.  52 ;  see,  also,  &  parte  Ready  1  Glyn  &  Jameson, 
226;  that  the  statute  just  cited  has  introduced  a  new  principle  by  which  coses  of 
the  present  kind  must  now  be  tried. 
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[Rolls.— 1798,  Dec.  24.] 

Upon  a  proposal  for  a  settlement  under  a  commitment  for  marrying  a  ward  of  the 
Court  a  power  was  directed  to  be  inserted,  enabling  the  wife  to  settle  the  inter- 
est of  a  moiety  of  her  fortune  upon  any  future  husoand  for  life.  The  husband 
cm  imdertaking  by  his  Counsel  to  execute  the  settlement  was  discharged,  (a) 

Edward  Martin  having  married  Margaret  James,  a  ward  of  the 
Court,  was  committed  to  the  Fleet  Prison.  He  presented  a  petition, 
offering  to  make  a  settlement,  and  praying  to  be  discharged ;  upon 
which  it  was  referred  to  the  Master  to  approve  of  a  settlement.  By 
the  Accountant-General's  certificate  it  appeared,  that  the  fortune, 
to  which  Mrs.  Martin  was  entitled,  consisted  of  12,032/.  I3s.  2ef. 
3  per  cent.  Bank  Annuities  and  351/.  8^.  lid.  cash;  and  by  the 

Ex  parte  Raw3ony  1  Jac.  274 ;  and  the  observiltions  on  the  cases  of  cross-paper,  2 
Chnst  Bank.  Law,  587,  dtc. 

(a)  As  to  the  nrovision  which  Courts  of  Equity  will  require  the  husband  to 
make  for  his  wife  out  of  any  sum  to  be  recovered  on  her  account  See,  arde^ 
note  (d\  to  BaU  v.  Montgomenfj  2  V.  191.  In  case  of  an  offer  of  marriage  of  a 
ward,  tiie  Court  will  refer  it  to  a  Master,  to  ascertain  and  report,  whether  the 
match  is  a  suitable  one,  and  also  what  settlement  ought  to  dc  made.  And, 
where  a  marriage  has  been  actually  celebrated  without  tlie  sanction  of  the  C!ourt, 
the  Court  will  not  discharge  the  husband,  who  has  been  committed  for  the  con- 
tempt, until  he  has  actually  made  such  a  settlement  upon  the  female  ward  as, 
upon  a  reference  to  the  Master,  shall,  under  all  the  circumstances,  be  deemed 
equitable  and  proper.  2  Stoiy,  Eq.  Jur.  §  136J ;  Jeremy,  Eq.  Jur.  230,  231 ;  B.  1 
Ch.  5  §  3. 
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settlement,  approved  by  the  Master's  report  in  consequence  of  the 
petitioner's  proposal,  the  whole  was  settled  to  the  separate  use  of 
Mrs.  Martin  for  life ;  with  power,  in  case  Edward  Martin  should 
survive  her,  to  give  him  the  interest  of  a  moiety  for  his  life :  the 
principal  to  the  children  of  the  marriage  according  to  the  appoint- 
ment of  their  mother ;  in  default  of  appointment,  equally ;  if  but 
one,  the  whole  to  that  one ;  and  if  there  should  be  no  child,  to  the 
next  of  kin  of  Mrs.  Martin ;  ^ith  power  to  Mr.  and  Mrs.  Martin  to 
settle  a  part  upon  the  marriage  of  any  child,  and  to  Mrs.  Martin,  in 
case  she  should  survive  her  husband,  to  settle  a  moiety  upon  her 
children  by  any  other  marriage. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  There 
is  an  omission  in  this  settlement.  It  does  not  give  the  wife  any 
power  of  setding  any  thing  upon  a  future  husband ;  and,  where 
a  young  woman  is  run  away  with,  I  will  never  consent  to  tie  her 
up  to  that  marriage,  and  prevent  her  from  ever  marrying  again. 

The  settlement  is  all  right  except  in  that  particular.  The  whole 
is  kept  in  her  power  entirely.  Her  husband  can  have  nothing  but 
what  she  chooses  to  give  him ;  which  is  perfectly  right  under  these 
circumstances  (1). 

Confirm  the  report,  with  this  addition ;  that  a  power  be  inserted 
therein  enabling  the  said  Margaret  Martin  to  settle  the  annual  pro- 
duce of  a  moiety  of  the  trust  fund  or  any  part  thereof  upon  any  after- 
taken  husband  for  his  life. 
[*387]  *Mr.  W.  Agar,  for  the  Petitioner,  then  desired,  that  he 
might  be  discharged  upon  undertaking  to  execute  the  set- 
tlement. 

Master  of  the  Rolls.  I  understand,  that  in  Stackpoleh  Cast  (2) 
the  Lord  Chancellor  discharged  him  on  undertaking  to  make  a  set- 
tlement. 

Therefore  upon  the  petitioner's  undertaking  by  his  Counsel  to 
execute  the  settlement,  let  him  be  discharged. 

See,  vmie^  the  note  to  Steotns  v.  Saoagt^  1  V.  154 ;  and  note  1  to  Sladcpolt  v. 
Beaumont,  3  V.  89. 


WILLIAMS  V.  KINDER. 

[1798,  Dec.  8 ;  1799,  Jan.  ja] 

Br  the  insolvency  of  the  Plaintiff  pending  an  account  the  suit  is  abated. 
QtMBre.  Whether  notwithstanding  the  bankruptcy  of  the  Plaintiff  at  law  the  action 
may  net  proceed,  the  assignees  giving  security  for  the  costs,  [p.  387.] 

By  the  decree  made  in  the  cause  it  was  referred  to  the  Master  to 
take  certain  accounts. 

(1)  See  Stevens  v.  Sacagt,  anU,  vol.  L  154 ;   Wdls  v.  Price,  past.  Vol  v.  398, 
and  the  notes. 

(2)  AnU,  vol.  iii.  89. 


1798-9.]  WILLIAMS  V.  KINDKR.  387 

Before  the  accounts  were  gone  through,  the  Plaintiff  took  the 
benefit  of  the  last  Insolvent  Act ;  and  assignees  were  appointed,  to 
whom  his  estate  and  effects  were  assigned  by  the  Clerk  of  the  Peace, 
in  whom  his  property  first  vested  under  the  Act. 

The  assignees  conceiving,  the  suit  did  not  abate  by  the  insolvency 
of  the  Plaintiff,  took  out  warrants*  to  proceed  in  the  accounts  before 
the  Master ;  upon  which  a  motion  was  made  on  the  part  of  the 
Defendant  to  stay  proceedings,  till  a  supplemental  bill  should  be  filed 
by  the  assignees. 

Mr.  CoXy  in  support  of  the  Motion,  mentioned  Sellers  v.  Dawson  (1 ) , 
before  Lord  Thurlow,  December  8th,  1790 ;  which  was  considered, 
and  over-ruled,  by  the  Court  of  Exchequer  in  Davison  v.  Butler^ 
1  Cooke's  Bank.  Law,  558  (2). 

Lord  Chancellor  [Loughborough].  I  had  an  idea,  that  at  Law, 
if  the  Plaintiff  becomes  bankrupt,  the  assignees  giving  security  for 
the  costs,  the  Court  would  allow  the  cause  to  go  on  (a).  Lord 
Thurlow  seems  in  the  case  cited  to  have  taken  it  as  clear,  that  the 
bankruptcy  was  an  end  of  the  suit  at  law :  but  I  rather  believe,  the 
practice  is,  as  I  have  stated.  I  am  pretty  sure,  there  were 
some  *  instances  in  the  Court  of  Common  Pleas  upon  [^388] 
motion  for  costs  upon  judgment  as  in  case  of  a  nonsuit,  or 
for  not  going  to  trial  (that  is  the  only  course  the  Defendant  can 
take) ;  and  the  assignees  entering  into  security  for  die  costs,  the 
cause  went  on  in  the  name  of  the  bankrupt.  There  is  great  con- 
venience in  letting  the  suit  stand,  if  it  can  be  done  without  injury  to 
the  Defendants.  All  the  expense  of  a  new  action  is  saved  by  the 
assignees  taking  up  that  action. 

Let  it  be  mentioned  again. 

1799,  Jan.  \%th.  Mr.  Cox  repeated  his  motion,  and  mentioned 
Priddle  v.  TTiomas,  Hilary  Term,  1768;  in  which  the  suit  was  per- 
mitted to  go  on,  security  being  given  for  the  costs. 

Mr.  Pemberton,  for  the  Assignees,  relied  on  the  case  in  the 
Exchequer. 

Lord  Chancellor.  The  assignees  must  file  a  bill.  There  is  no 
other  way  for  them  to  come  into  this  Court.  If  a  Plaintiff  at  law 
becomes  bankrupt,  the  Defendant  can  lose  nothing  but  his  costs. 
There  can  be  no  judgment  against  the  Plaintiff  but  for  the  costs. 
In  that  case  therefore,  if  there  are  farther  proceedings,  all,  that  is 
necessary,  is  to  get  security  for  the  costs.  But  in  this  Court  more 
is  necessary.  A  Plaintiff  in  Equity  may  have  a  decree  against  him 
for  an  account,  and  to  pay  the  balance.  I  must  therefore  have  before 
me  in  a  cause  in  Equity  a  substantive  Plaintiff,  who  may  abide  such' 
decree  as  may  be  made. 

(1)  2  Dick.  738;  2  Anstr.  428,  n. ;  see  1  Mer.  363;  post,  De  Mnckmtz  v. 
Uaney,  vol.  xvi.  466 ;  Randall  v.  Mumfordj  xviiL  424 ;  Whtdtry,  MalinSy  4  Madd. 
17]  ;  ParUr  v.  Cox,  5  Madd.  80 ;  Buck,  469.  See  MvidMi  v.  TV^Ior,  post,  vol.  ix. 
615;  as  to  the  efiect  of  the  Defendant's  bankruptcy;  and  Mr.  B^unes's  Observa 
tiona:  Elements  of  Fleas  in  Equity,  286,  &c. 

"^^  8th  edit  by  Mr.  Roots,  546 ;  2  Anstr.  460,  n. 
See  Raymond  v.  JbftriAm,  11  Johns.  488. 


(2)1 
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The  proceedings  in  the  Master's  office  must  bo  stayed,  till  the 
assignees  make  themselves  parties  to  the  cause. 

Whether  bankruptcy  is  strictly  to  be  termed  an  abatement,  or  not;  still, 
where  a  plaintiff  becomes  bankrupt,  the  suit  becomes  de/ecHve^  and  he  must  either 
procure  his  ajssi^ees  to  be  made  pjBirties,  within  a  limited  time,  or  his  bill  will  be 
dismissed ;  but,  it  seems,  the  practice  of  the  Court  of  Chanceiy  is  to  do  so  mOiout 
costs;  JVheeler  v.  Mdins,  4  Mad.  171;  RandaU  v.Muf^ard,  18  Ves.  427;  PoUer 
v.  Cox,  5  Mad.  80 ;  in  the  latter  particular  the  Court  of  f^chequer  dijSers,  and 
gives  costs,  unless  the  bankrupt  has  obtained  his  certificate.  Taitt  v.  Carwick^ 
cited  2  Fowl.  Ex.  Pr.  30 ;  Damdson  v.  BuUer,*^  Anstr.  460,  n.  Where  a  defend- 
ant in  Equity  becomes  bankrupt,  the  plaintiff  cannot,  on  that  ground,  dismiss  his 
own  bill  without  paying  costs,  although  the  suit  may  have  become  futile  as  to  the 
plaintiff's  interest,  in  consequence  of  the  defendant's  bankruptcy ;  for  non  constat^ 
if  the  suit  had  gone  on,  that  the  plaintiff  must  have  succeeded,  and  there  would 
be  no  Equity  in  causing  the  solicitor  of  the  other  psrty  to  lose  his  costs,  sustained 
in  defending;,  possibly,  a  vexatious  suit  The  plamtiff,  therefore,  must  either  dis- 
miss his  bill  with  costs,  in  order  to  ^  in  under  the  commission,  or  proceed  with 
the  suit,  making  the  assignees  parties.  Monieith  v.  Taiflor^  2  Anstr.  616 ;  Rtutk- 
erford  v.  Tayhr,  2  Anstr.  458. 


[*389]  WILLIAMS  v.  SORRELL. 

[1799,  Jan.  2a] 

After  an  assignment  of  a  mortgage  payments  to  the  mortgagee  without  notice 
must  be  allowed  by  the  assignee :  the  registry,  the  premises  being  in  Middle- 
sex, is  not  notice  for  this  purpose,  (a) 

Tender  after  the  bill  filed  of  the  balance,  deducting  tibe  payments  to  the  mortga- 
gee, with  costs,  deprived  the  assignee  of  subsequent  costs,  [p.  389.] 

By  indenture,  dated  the  10th  of  April,  1792,  Benjamin  Sorrell 
mortgaged  certain  leasehold  premises  in  the  county  of  Middlesex  for 
the  remainder  of  his  term  of  sixty  years,  to  secure  the  sum  of  300/. 
with  interest  to  Thomas  Clifton,  subject  to  redemption  upon  payment 
of  the  principal  and  interest  upon  the  29th  of  September  following ; 
and  the  said  indenture  contained  a  covenant  by  the  mortgagor  for 
payment  of  the  mortgage-money  and  interest ;  and  he  gave  a  bond 
of  the  same  date  for  the  same. 

Thomas  Clifton  by  indenture,  dated  the  16th  of  January,  1794, 
in  consideration  of  600/.  advanced  to  him  by  Ann  Williams,  assigned 
the  mortgage  to  Ann  Williams,  her  executors,  administrators,  and 
assigns,  subject  to  redemption  on  payment  of  600/.  and  interest  on 
or  before  the  16th  of  January,  1795;  and  as  a  farther  security 
Clifton  mortgaged  other  premises ;  and  he  gave  a  bond  of  the  same 
date  in  the  penalty  of  1200/. 

(a)  The  assignee  of  a  mortgage  takes  it  subject  to  all  the  equities  subsisting 
between  the  mortgagor  and  mortgagee ;  but  not  subject  to  the  latent  equities 
of  third  persons,  umess  the  assignee  liad  notice  of  such  equities.  See,  cmUt  p. 
118,  note  (a),  to  McMnos  v.  Wmwyn.  As  to  notice  by  the  Registiy,  and  other- 
wise, see,  anUy  note  (a),  to  JoUand  v.  SkdnbriJgt^  3  V.  478. 
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The  assignment  of  the  mortgage  was  duly  registered. 

Sorrell  upon  the  25th  of  January,  1796,  paid  to  Clifton  100/.  on 
account  of  the  principal,  and  14/.  10«.  for  interest,  due  on  the  mort- 
gage :  the  receipts  for  which  sums  expressed  the  former  to  be  "  in 
part  of  300/.  secured  by  mortgage,"  and  the  latter  to  be  '<  for  inter- 
est due  at  Lady-day  next."  Upon  the  22d  of  May,  1796,  Sorrell 
paid  to  Clifton  the  farther  sum  of  100/.  on  account  of  the  said  prin- 
cipal money ;  the  receipt  for  which  expressed  that  payment  to  be  '<  in 
part  of  200/.  due  upon  the  mortgage." 

Upon  the  18th  of  May,  1797,  a  commission  of  bankruptcy  issued 
against  Clifton,  and  he  was  duly  declared  a  bankrupt. 

In  July  1797  the  assignee  of  the  mortgage  filed  the  bill  for  a  fore- 
closure ;  charging,  that  the  registry  of  the  assignment  Was  notice  to 
the  mortgagor. 

Upon  the  14th  of  September,  1797,  the  money  remaining  due 
by  the  Defendant  for  principal  and  interest,  the  payments  made  to 
Clifton  being  deducted,  and  the  costs  up  to  that  time,  were  tendered 
on  the  part  of  the  Defendant  to  the  Plaintiff,  and  refused. 

The  mortgagor  by  his  answer  denied  any  notice  of  the 
"^assignment  until  the  22d  of  April,  1797 ;  when  he  was     [*390] 
applied  to  by  the  Solicitor  for  the  Plaintiff  for  the  whole 
300/.  and  interest ;  and  he  denied  collusion ;  and  prayed  costs  from 
the  time  of  the  tender. 

Lord  Chancellor  [Loughborough].  This  is  precisely  the  ques- 
tion, whether  after  an  assignment  of  a  mortgage  payments  made  to 
the  mortgagee  without  notice  must  not  be  allowed. 

Solicitor  General  [Sir  John  Mitford],  for  the  Plaintiff.  After  the 
late  case  of  Matthews  v.  WaUwyn  (1)  it  is  difficult  to  contend  against 
that.  The  only  difference  in  this  case  is,  that  this  is  a  mortgage  of 
premises  in  the  county  of  Middlesex ;  so  that  there  was  a  memorial 
registered  under  the  statute  (2) ;  which  is  a  species  of  notice,  but,  I 
am  afraid,  not  for  this  purpose. 

Mr.  Piggotty  for  the  Defendant  The  Registry  Act  has  nothing 
to  do  with  this.  A  subsequent  purchaser  or  mortgagee  is  bound  to 
look :  but  this  case  was  not  the  object  of  the  statute.  This  mortga* 
gor  had  no  notice  till  above  three  years  after  the  assignment.  The 
assignee  therefore  put  it  in  the  power  of  the  mortgagee  to  cheat  the 
mortgagor.  A  mortgage  is  a  security  for  a  debt ;  as  your  Lordship 
said  on  the  late  occasion. 

Lord  Chancellor  decreed,  that  the  Defendant,  the  mortgagor, 
should  be  at  liberty  to  redeem  upon  payment  of  what  remained  due, 
deducting  the  payments  made  to  Clifton,  with  costs  to  the  time  of 
the  tender  only  (3).  

A  RECITAL  in  the  assignment  of  a  mortci;age,  does  not  bind  the  rooitgafifor,  un- 
less he  was  a  party  to  the  assignment  Chambera  v.  Goldwin,  9  Ves.  !%£  And 
payments  to  the  mortgagee,  after  an  assignment,  of  which  the  mortgagor  had  no 

(1)  Anitj  118.    That  notice  is  not  necessary,  see  127,  and  the  note. 

(2)  7  Anne,  c.  20. 

(3) V.  Trtcolhidt^^  Ves.  &  Bea.  181 ;  see  Beames  on  Coste,  45. 


390  COUCH  V.  STRATTON.  [1799. 

notice,  must  be  allowed  in  taking  the  accounts.  Abrrufc  v.  Manhall^  5  Mad. 
481.  That  the  registry  of  a  mortage  is  not  of  itself  constructive  notice  to  a  sub- 
sequent incumbrancer;  see  ffisenum  v.  WMandy  1  Younge  &  Jerv.  121. 
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[1799,  Jan.  2a] 

Settlement,  previous  to  marria^,  of  the  wife's  fortune  on  herself,  with  a  cove- 
nant by  the  husband  in  consideration  of  the  marriage,  dz.c.  and  for  making 
some  provision  for  the  wife  and  her  issue,  to  pay  withm  three  months  after  his 
death  6000/.  to  the  trustees,  in  trust,  if  the  wife  should  survive  him,  and  there 
should  be  no  issue,  (which  was  the  event)  to  pay  15002.  to  the  wife,  her  execu- 
tors, dz^c,  and  to  pay  the  interest  of  the  remaming  4500/.  to  her  for  life:  she  is 
entitled  to  dower ;  and  her  share  under  the  statute  of  Distributions  is  not  a 
satisfaction  or  peHbrmance  of  the  covenant  (a) 

By  indenture,  dated  the  11th  of  July,  1768,  made  previously  to 
the  marriage  of  Hugh  Stratton  and  Ursuliana  Clarke,  two  bonds  and 
a  promissory  note  for  different  sums,  to  the  amount  in  the  whole  of 
lOOOZ.  the  property  of  Ursuliana  Clark,  were  assigned  to  tiustees, 
upon  trust  after  the  marriage  to  receive  the  interest  of  the  said  sev- 
erals  sums  of  money  secured  by  the  said  securities,  and  pay  the  same 
to  Ursuliana  Clarke  for  her  separate  use  during  her  coverture ;  and 
after  the  decease  of  Hugh  Stratton,  in  case  Ursuliana  Clarke  should 
survive  him,  to  assign  the  said  securities  and  the  money  thereby 
secured  to  Ursuliana  Clarke. 

By  another  indenture  of  the  same  date,  reciting  the  intended 
marriage,  and  that  it  was  agreed,  that  the  said  Hugh  Stratton  should, 
besides  the  portion  secured  to  the  said  Ursuliana  Clarke  by  the  said 
indenture  of  equal  date  therewith,  settle  6000/.  upon  the  trusts 
thereinafter  declared,  Hugh  Stratton,  in  pursuance  of  the  said  agree- 
ment, and  in  consideration  of  the  marriage,  and  the  portion,  he 
would  receive,  and  for  making  some  provision  for  the  said  Ursuliana 
and  her  issue  besides  the  provision  made  by  the  said  indenture  of 
equal  date  therewith,  did  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenant  and  agree  with  the  said  trustees,  their  execu- 
tors and  administrators,  that  in  case  the  sdd  marriage  should  take 
effect,  he,  the  said  Hugh  Stratton,  his  heirs,  executors  and  adminis- 
tratorS;  should  within  three  calendar  months  after  his  decease  pay  to 
the  said  trustees  or  their  executors  or  administrators  the  sum  of 
6000/.  with  lawful  interest  from  the  day  of  his  death,  upon  trust,  in 
case  the  said  Ursuliana  Clarke  should  survive  him,  having  no  issue 
living  by  him  at  his  death,  nor  being  then  enceinte  with  such  issue, 
which  should  be  born  alive,  that  the  said  trustees  should  pay  1500/. 

(a)  When  a  widow  shall  be  compelled  to  elect  between  her  dower  and  a  testa- 
mentary disposition,  see,  ante^  note  (a\  to  Wake  v.  Wake^  1  V.  335.  Equity  will 
relieve  against  a  strict  perftwmance  of  covenants ;  note  (a),  3  V.  690. 
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and  the  interest  thereof,  part  of  the  said  6000/.  and  interest,  to  the 
said  Ursuliana  Clarke,  her  executors,  administrators  and  assigns,  for 
her  and  their  own  use;  and  concerning  4500/.  and  the  interest 
thereof,  the  remainder  of  the  said  6000/.  and  its  interest,  upon  trust 
to  place  the  same  out  at  interest,  and  pay  the  interest  thereof  to  the 
said  Ursuliana,  as  long  as  she  should  live ;  and  after  her  decease  to 
assign  the  said  4500/.  to  such  persons  and  in  such  manner 
as  Hugh  Stratton  *  should  by  deed  or  will  appoint,  and  [*  392] 
for  want  thereof  to  pay  the  said  4500/.  to  the  executors 
and  administrators  of  Hugh  Stratton. 

The  settlement  contained  other  clauses  disposing  of  the  said  6000/. 
upon  other  contingencies,  which  did  not  happen. 

The  marriage  took  place  soon  afterwards.  Hugh  Stratton  died 
in  March,  1795,  intestate,  seised  of  real  estate  and  possessed  of 
leasehold  and  personal  estate,  without  leaving  any  issue,  and  without 
leaving  his  wife  Ursuliana  enceinte.  She  took  out  letters  of  admin- 
istration. 

The  bill  was  filed  by  the  next  of  kin  and  coheiresses  at  law  of 
Hugh  Stratton  against  his  widow ;  praying,  that  an  account  may  be 
taken  of  the  personal  estate ;  and  that  it  may  be  declared,  that  the 
Defendant  is  by  the  said  several  indentures  of  the  11th  of  July, 
1768,  barred  of  dower  and  of  any  share  of  the  personal  estate  under 
the  Statute  of  Distributions  ;  or,  if  the  Court  shall  be  of  opinion  she 
is  not  so  barred,  then  that  it  may  be  declared,  that  the  sum  of  1500/. 
part  of  the  said  sum  of  6000/.,  which  the  Defendant  took  under  the 
settlement  absolutely,  and  the  life  interest,  which  he  took  in  the  sum 
of  4500/.,  residue  of  the  sum  of  6000/.  therein  mentioned,  ought  to 
have  been  received  and  taken  by  her  in  part  satisfaction  of  such 
share  of  the  personal  estate  of  the  intestate  under  the  Statute ;  and 
that  the  Defendant  may  deliver  up  the  title-deeds,  &c.  relating  to 
the  real  estate. 

Solicitor  General,  [Sir  John  liEtford],  and  Mr.  Romilly,  for  the 
Plaintiffs.  Upon  the  first  question  the  Plaintiffs  contend,  that  it  is 
to  be  inferred  from  the  terms  of  this  settlement,  that  the  fund 
secured  by  it  was  to  be  the  only  provision  for  the  wife  in  case  of  her 
surviving  her  husband :  Vizard  v.  Longdale,  mentioned  in  Tinney 
v.  Tinney y  3  Atk.  8 ;  also  cited  in  Jordan  v.  Savage,  Bac.  Ab.  tit. 
Jointure  B.  717  ;  also  mentioned  in  Lord  Annaly's  Reports. 

Upon  the  second  question,  supposing  the  Defendant  not  barred  by 
the  settlement,  her  share  of  the  personal  estate  under  the  Statute, 
which  is  much  more  than  the  provision  under  the  covenant,  must  be 
a  satisfaction,  or  rather,  according  to  some  of  the  cases,  a 
*  performance,  of  what  her  husband  intended  to  do.  [*393] 
Blmdy  v.  Widmore,  1  P.  Will.  324,  2  Vern.  709,  which 
appears  by  Mr.  Cox's  note  to  have  been  twice  affirmed,  has  been 
acted  upon  in  Lee  v.  D^Aranda,  1  Ves.  1 ;  3  Atk.  419,  and  a  variety 
of  cases  since.  It  is  impossible  to  distinguish  this  case  from  those. 
It  cannot  be  distinguished  from  Blandy  v.  Widmore  merely  upon  the 
circumstance,  that  the  sum  of  1500/.,  to  which  the  Defendant  is  en- 
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titled  under  the  covenant,  forms  part  of  the  sum  of  6000^. ;  nor  from 
Lee  V.  D^Aranda,  because  it  is  to  be  paid,  not  directly  to  her,  but 
to  trustees,  in  trust  to  pay  over  to  her.  The  distinction,  that  has 
been  taken,  is,'where  the  provision  has  been  less  advantageous ;  as, 
if  it  is  to  be  paid  at  a  distant  time,  &c.  There  have  been  many 
cases  of  real  estate  of  the  same  description ;  that  where  a  man  cove- 
nants, that  upon  his  death  his  wife  shall  take  a  certain  sum  out  of 
bis  property,  if  he  dies  intestate,  and  his  widow  under  the  Statute 
of  Distributions  takes  a  sum  equal  to  that  in  the  covenant,  it  is  a 
satisfaction  of  the  covenant. 

Attorney  General  [Sir  John  Scott]y  and  Mr.  Sieek,  for  the  Defen- 
dant. The  way,  in  which  the  first  question  has  been  stated,  decides 
it ;  that  the  intention  is  to  be  collected  from  the  deed.  That  is  the 
rule  in  all  cases  upon  wills  since  Laun-ence  v.  Lawrence  (1).  The 
Court  has  expected  either  an  express  intention  or  necessary  implica- 
tion. This  deed  affords  neither.  It  does  not  appear,  whether  the 
liusband  had  any  land  at  the  date  of  the  deed.  Probably  he  had 
not. 

As  to  the  other  point,  none  of  these  cases  are  authorities  for  de- 
claring, that  an  allowance  is  to  be  made  in  the  distribution  of  the 
personal  estate  for  this  sum  of  1500Z. ;  and  it  must  be  carried  farther ; 
for  if  so,  it  follows  of  necessity,  that  the  value  of  the  life  interest  in 
the  sura  of  4500/.  must  also  be  allowed.  The  cases  cited  stand  very 
much  by  themselves ;  and  the  Court  has  been  in  the  habit  of  consid- 
ering them  constantly  as  cases  of  strict  performance ;  and  if  it  cannot 
be  said,  that  a  covenant  is  strictly  performed,  it  has  never  been  taken 
as  a  satisfaction  (2).  Lord  Hardwicke  in  Barrett  v.  Beckford^  1 
Ves.  519,  considers  those  cases  in  that  way.  Therefore  from  the 
circumstances  of  those  cases  and  the  comments  made  upon  them 
they  are  to  be  considered  as  cases,  in  which  the  covenant  was  actu- 
ally performed  in  the  terms  of  it,  or  at  least  in  the  terms 
[*  394]  of  the  agreement,  which  produced  it ;  for  a  *  covenant  to 
leave  is  performed  either  by  leaving  expressly,  or  by  oper- 
ation of  law,  no  disposition  being  made.  Lord  Thurlow  in  IGrkman 
v.  Kirkmany  2  Bro.  C.  C.  95,  seems  not  to  approve  of  those  deci- 
sions ;  saying,  he  should  have  thought,  the  word  <<  leave  "  should  be 
taken  in  an  active  sense. 

There  is  no  pretence  to  say,  this  covenant  is  performed.  The  in- 
tention cannot  be  doubted.  There  is  nothing  to  show,  the  husband 
did  not  mean,  his  wife  should  have  any  thing  more.  The  express 
sion  in  the  deed  is  '<  for  making  some  provision  "  for  his  wife  and 
issue.  The  inference  from  that  is,  that  he  might  then  intend  to 
make  a  farther  disposition  for  them  by  his  will  according  to  his  cir- 
cumstances. It  can  hardly  be  doubted,  that  he  knew,  he  was  under 
this  covenant ;  and  with  that  knowledge  he  thought,  the  law  would 

(1)  See  IVeneh  v.  DaoitSy  and  Strahan  v.  Suthny  anU^  vol.  ii.  572;  iiu  249; 
Grttdortx  v.  Caryy  posit  vL  615. 

(2)  See  Mr.  Cox's  note  to  Blandy  v.  mdmrt,  1  P.  Will.  324;  and  the  notes, 
anit,  vol.  i.  112,  259. 
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make  a  proper  will  for  him,  satisfying  that  among  his  other  debts. 
This  fund  of  15002.  is  blended  with  the  provision,  which  relates  to 
the  4500/.  It  could  not  be  the  intention,  that  a  part  of  the  sum  se- 
cured by  the  whole  effect  of  the  entire  covenant  should  be  taken  as 
a  satis&ction,  and  the  interest  of  the  other  part  should  not  go  like- 
wise in  discharge  of  the  distributive  share.  If  it  is  to  turn  upon  the 
supposed  intention,  the  same  evidence,  that  shows  the  intention^  that 
the  1500/.  is  to  go,  as  it  were,  into  hotchpot,  must  likewise  make 
out,  that  the  value  of  the  life  interest  must  be  brought  into  hotch- 
pot in  the  same  manner. 

Solicitor  General  [Sir  John  Mitford],  in  reply.  In  Lee  v.  D^Aran- 
da  it  was  to  be  done  by  deed  or  will.  A  fair  argument  arises  from 
that,  that  the  word  "  leave  "  was,  as  Lord  Thurlow  says,  used  in  an 
active  sense. 

Lord  Chancellor  [Loughborough].     You  do  not  go  so  far  as 
to  contend,  that  the  interest  of  the  4500Z.  is  to  be  taken  as  a  satis- 
faction. 
.    Solicitor  General.     No.     It  is  merely  an  annuity  for  life. 

Lord  Chancellor.     Then  the  covenant  is  entirCt 

With  regard  to  the  other  point,  here  is  nothing  carrying  with  it 
the  least  implication  with  respect  to  dower. 

r      Vizard  v.  Longdale  does  not,  I  believe,  stand  high  in  point  of 
authority.     Not  a  great  while  before  that  case  Latvrence 
V.  *  Latvrence  (1)  occurred  ;  which  was  so  much  contest-     [*395] 
ed ;   running  upon  the  point,  whether  this  Court  could 
hold  any  thing  a  bar,  which  is  not  a  bar  by  the  Statute  (2). 

Solicitor  General.  In  Vizard  v.  Longdale,  I  believe,  the  question 
most  discussed  was,  not  simply  upon  the  construction  of  the  instru- 
ment, but  whether  that  sort  of  provision  by  a  bond  to  secure  a  sum 
of  money  could  from  the  nature  of  the  security  be  considered  as  a 
bar  of  dower.  There  is  strong  reason  to  think  so  from  what  is  said 
upon  it  in  Atkyns. 

The  common  decree  was  made  for  an  account  of  the  personal  es- 
tate, &c.  

1.  That  a  widow  can  never  be  pat  to  her  election,  between  her  paramount 
title  to  dower  and  a  bemiest  of  something  else,  unless  the  intention  of  her  husband 
to  confine  her  to  one  of  the  provisions  la  clearly  demoustrated  by  his  will ;  see, 
ante,  notes  2  and3  to  JVake  v.  JVake,  1  V.  335. 

2.  As  to  questions  of  satisfaction,  or  performance  of  covenants,  see  note  3  to 
WUmm  V.  PtggtM,  2  V.  351. 

(1)  1  £q.  Ca.  Ab.  218, 219;  2  Vem.  365 ;  1  Bro.  P.  C.  591. 

(2)  27  Hen.  VIII.  c.  10. 
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IN  THE  COURT  OF  EXCHEQUER. 

The  RL  Hon.  Sir  Archibald  Macdonald,  (a)  Knt.,  Chief  Baron. 
Sir  Beaumont  Hotham,  Knt.,  Sir  Richard  Perryn,  Knt., 
Sir  Alexander  Thobipson,  Knt.,  Barons. 

TAYLOR  AND  OTHERS  (ASSIGNEES  OF  FIELDS)  i;.  FIELDS.  (1) 

[1709,  Jaw.  29.] 

A  SEPAIUTE  creditor  of  a  partner  has  no  right  against  the  joint  property  fiirther 
than  the  separate  interest  of  that  partner;  namely,  his  share  upon  a  division  of 
the  surplus,  subject  to  the  accounts  of  the  partnership:  therefore  joint  property 
of  an  insolvent  partnership  taken  in  execution  for  a  separate  debt  cannot  be 
held  against  the  joint  creditors,  (h) 

Assignee,  executenr,  or  separate  creditor,  coming  in  the  right  of  one  partner  against 
the  joint  property,  comes  into  nothing  more  than  an  interest,  supject  to  an  ac- 
count between  the  partnership  and  the  partner,  and  therefore  to  the  joint  debts : 
nee  under  a  separate  commission  of  bankruptcy  has  only  the  same  right  to 
i  in  the  place  of  the  bankrupt  by  the  common  law,  not  under  the  ba 


stand  in  the  place  of  the  bankrupt  by  the  common  law,  not  under  the  bamorupt 
laws,  (c)  [p.  396.]  ^ 

The  point  in  this  cause  depended  upon  the  general  question, 
whether  a  separate  creditor  of  one  partner  can  hold  the  partnership 
eflfects,  taken  under  an  execution  for  his  separate  debt,  against  the 
joint  creditors  of  the  partnership. 

(a)  Sir  Archibald  Macdonald  was  created  Chief  Baron  in  1792,  and  continued 
so  until  1813^  He  was  the  Attorney  General  during  the  period  of  the  first  volume 
of  these  Reports.  Sir  Beaumont  Hotham  was  created  a  Baron  in  1774,  and  con- 
tinued so  during  a  lon^  judicial  life  until  1804.  Sir  Richard  Perryn's  term  was 
from  1776  to  1798.  Sir  Alexander  Thompson  was  created  a  Baron  in  1786.  The 
judgments  of  the  Court  of  Exchequer  during  these  years,  and  down  to  a  later  day, 
were  not  held  in  high  favor  by  the  profession ;  and  the  bench  of  this  Court  seems 
to  have  been  regarded  as  a  place  oi  repose  for  scMne  of  the  veterans  of  Westmin- 
ster Hall.  Anstnither's  Reports  from  1792  to  1797,  and  Forrestfs  Reports  in 
1800, 1801, -are  all  the  Reports  in  the  Exchequer  which  relate  to  these  years.  In 
recetit  times,  this  Court,  illuminai;ed  by  the  leaminj^  and  vigorous  ability  of  Baron 
Park,  Baron  Alderson,  and  other  distinguished  judges,  has  drawn  towards  its 
judgments  the  respect  and  admiration  of  the  bar,  not  only  in  England,  but  in  the 
TJmted  States. 

(1)  See  a  full  statement  of  tins  case  in  the  note  (pod,  vol.  xv.  559)  to  Young  v. 

(6)  The  partnership  property  may  be  taken  in  execution  upon  a  separate  judg- 
ment against  one  partner;  but  the  Sheriff  can  only  seize  and  sell  the  interest  and 
right  of  the  partner  therein  subject  to  the  prior  rights  and  liens  of  the  otiier  part- 
ners, and  the  joint  creditors  therein.  For  farther  illustration  of  this  principle  see, 
aniey  note  (h)  to  Homkey  v.  (jkamOlt  1  V.  239,  and  the  following  additional  au- 
thorities :  Church  v.  Knox,  2  Day,  514 ;  Peinx  v.  Jaduon,  6  Mass.  242;  WUson  v. 
Conine,  2  Johns.  280 ;  Moody  v.  Paint,  2  Johns.  Ch.  548 ;  Knox  v.  Sinrnunu,  4 
Yeates,  477;  Wallace  v.  Pattenon,  2  Har.  &  McH.  463;  Harrison  v.  Steny,  5 
Cranch,  289 ;  McComb  v.  Dunfh,  2  DalL  7a 

(c)  Under  a  separate  commission  of  bankruptcy  against  one  partner,  only  his 
interest  in  the  jomt  effects  passes.    Harrison  v.  I^erry,  5  Cranch,  2^. 
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At  the  time  the  execution  took  place  the  partnership  was  insol- 
vent ;  but  a  commission  of  bankruptcy  had  not  then  issued. 

The  Court  having  taken  some  time  to  consider,  the  Lord  Chief 
Baron  delivered  their  opinion : 

The  right  of  the  separate  creditor  under  the  execution  depends 
upon  the  interest,  each  partner  has  in  the  joint  property.  With 
respect  to  that  we  are  of  opinion,  that  the  Corpus  of  the  partner- 
ship effects  is  joint  property ;  and  neither  partner  separately  has 
any  thing  in  that  Corpus ;  but  the  interest  of  each  is  only  his  share 
of  what  remains,  after  the  partnership  accounts  are  taken. 
.  In  Skipp  v.  Harwood  (1),  we  see,  that  whatever  the  right  of  the 
partnership  may  be,  it  is  not  affected  by  what  may  happen  between 
the  individual  partners.  There  is  a  distinction  between  the  rights 
of  the  partners  and  the  rights  of  the  partnership.  As  between  one 
partner  and  the  separate  creditors  of  the  other  they  cannot  affect 
the  joint  stock  any  farther  than  that  partner,  whose  creditors  they 
are,  could  have  affected  it.  In  Fox  v.  Hanburyy  Cowp.  445,  Lord 
Mansfield  was  led  to  the  consideration  of  a  point,  that  bears  much 
upon  this  case ;  and  adverting  to  the  case  of  Skipp  v.  Harwood  he 
states  a  passage  of  Lord  Hardwicke's  judgment  from  his  own  note 
rather  stronger  than  it  appears  in  the  Report :  '^  If  a  Creditor  of  one 
partner  takes  out  execution  against  the  partnership  effects, 
he  can  *only  have  the  undivided  share  of  his  debtor;  [*397] 
and  must  take  it  in  the  same  manner  the  debtor  himself 
had  it,  and  subject  to  the  rights  of  the  other  partner." 

What  is  the  manner,  in  which  the  debtor  himself  had  it  ?  He 
had  that,  which  was  undivided,  and  could  only  be  divided  by  first 
delivering  the  effects  from  the  partnership  debts.  He  who  comes 
in  as  his  companion,  as  joint-tenant  with  him,  according  to  this 
doctrine  of  Lord  Hardwicke  must  take  it  in  the  same  manner  the 
debtor  himself  had  it,*subject  to  the  rights  of  the  other  partners. 

Lord  Mansfield  having  stated  what  according  to  the  course  of  the 
Common  Law,  as  far  as  it  respects  trade  between  partners,  is  the 
rule,  that  a  creditor  taking  out  execution  against  a  partner  is  directly 
in  the  place  of  the  partner  debtor,  proceeds  to  show,  that  by  the 
same  rule,  where  a  partner  becomes  bankrupt,  the  assignees  are  put 
in  the  place  of  the  partner,  in  whose  right  they  come  in,  and  by  no 
means,  as  was  argued  by  Mr.  Plumer,  by  any  rule  arising  out  of  the 
bankrupt  laws ;  for  nothing  is  said  in  any  one  of  those  Acts  as  to 
the  creditors  of  a  partnership  and  the  separate  creditors  of  one  part- 
ner. But  the  same  Common  Law  applied  in  the  case,  where  one 
partner  becomes  a  bankrupt,  provides,  that  the  assignee  of  the  bank- 
rupt shall  be  in  the  same  situation  as  that,  in  which  a  creditor  taking 
out  execution  stood  before  those  Acts.  This  introduces  all  the  cases 
,of  bankruptcy ;  which  Mr.  Plumer  wished  to  exclude,  as  not  appli- 
cable to  a  case,  in  which  there  was  no  bankruptcy ;  and  this  case  is 
to  be  considered,  as  if  no  bankruptcy  had  taken  place ;  as  the  ex- 

(])  1  Ves.  339,  by  tho  name  of  WtM  v.  Skip :  2  Swanst  586. 
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ecution  was  before  the  bankruptcy.  In  law  there  are  three  rela- 
tions :  first,  if  a  person  chooses  for  valuable  consideration  to  sell  his 
interest  in  the  partnership  trade ;  for  it  comes  to  that ;  or  if  his  next 
of  kin  or  executors  take  it  upon  his  death ;  or  if  a  creditor  takes  it 
in  execution,  or  the  assignees  under  a  commission  of  bankruptcy. 
The  mode  makes  no  difference :  but  in  all  those  cases  the  appUca- 
tion  takes  place  of  the  rule,  that  the  party  coming  in  the  right  of 
the  partner  comes  into  nothing  more  than  an  interest  in  the  partner- 
ship, which  cannot  be  tangible,  cannot  be  made  available, 
[*  398]  or  be  *  delivered,  but  under  an  account  between  the  part- 
nership and  the  partner ;  and  it  is  an  item  in  the  account, 
that  enough  must  be  left  for  the  partnership  debts. 

A  great  deal  has  been  said  of  the  inconvenience.  What  is  the 
inconvenience  ?  It  is  true,  the  individual  trusted  to  the  partnership 
fund  in  his  idea  at  the  time  he  was  lending  the  money :  not  that  I 
believe,  that  is  very  conunon.  But  it  may  be  dangerous  in  a  thous- 
and instances  to  have  any  thing  to  do  with  a  trader ;  as,  for  instance, 
to  purchase  an  estate ;  for  an  act  of  bankruptcy  may  have  been 
committed  five  years  before,  which  will  reach  the  estate.  But  look 
to  the  danger  on  the  other  side :  one  partner  giving  a  bond ;  and 
the  creditors  of  the  partnership  looking  to  the  stodL  itself.  It  is  said, 
that  in  this  case  the  joint  creditors  had  done  nothing ;  and  this  mer- 
itorious creditor  has  a  right  to  be  preferred  on  account  of  his  early 
diligence.  But  what  is  that,  to  which  he  is  entitled  ?  The  estate 
of  a  partner  is  debtor  to  him.  The  question  therefore  recurs  to  the 
consideration,  what  it  was  that  partner  had ;  for  the  creditor  cannot 
be  entitled  to  any  more.  It  therefore  argues  nothing  to  say,  he  has 
the  merit  of  diligence,  till  we  see,  upon  what  that  merit  can  attach. 
If  the  partner  himself  therefore  had  nothing  more  than  an  interest 
in  the  surplus  beyond  the  debts  of  the  partnership  upon  a  division, 
if  it  turns  out,  that  at  Common  Law  that  is  the  whole,  that  can  be 
delivered  to,  or  taken  by,  the  assignee  of  a  partner,  the  executor, 
the  sheriff,  or  the  assignee  under  a  conunission  of  bankruptcy,*  all, 
that  is  delivered  to  the  creditor,  taking  out  the  execution,  is  the  in- 
terest of  the  partner  in  the  condition  and  state  he  had  it ;  and  noth- 
ing was  due  to  this  partner  separately,  the  partnership  being  insol- 
vent. The  whole  property  was  due  to  the  partnership  creditors,  and 
not  to  either  partner  (1).  

The  principal  case  was  held  to  be  decisive  of  the  question,  as  to  the  right 
application  of  joint  and  separate  estate  under  a  commission  of  bankruptcy,  in 
Young  V.  KeMly,  15  Ves.  564;  and  for  a  reference  to  farther  authorities  and 
illustrations  of  the  principle,  see,  cmitj  notes  3  and  4  to  Hankey  v.  Garrad^  1  V. 
236;  and  note  5  to  lAfder  v.  DoUand,  1  V.  431. 

(1)  Hankey  v.  Garratt,  anUj  vol.  L  235,  and  the  note,  239. 
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[Rolls.— 1796,  Dec.  21, 24 ;  1799,  Jan.  29.] 

Rbsibuart  bequest  to  trosteea  upon  trust  to  pay  the  dividends,  &c.  equally  be- 
tween the  testator's  two  great-nieces  until  their  respective  marriages,  and  from 
and  inunediately  after  their  respective  marria^  to  assign  and  transfer  their 
respective  moietiea  or  shares  thereof  unto  them  respectively,  held  a  vested 
interest  before*  marriage ;  being  taken  out  of  the  general  rule  from  the  Civil 
Law ;  that  dka  incartus  m  tuUmento  eondUianem  faeit  One  of  ihe  legatees 
being  dead  without  having  been  married,  the  Court  directed  one  moiety  to  be 
paid  to  her  executors ;  but  would  not  permit  Uie  other  moiety  to  be  paid,  but 
directed  the  interest  and  dividends  of  tnat  moiety  to  be  paid  to  the  other  lega- 
tee, with  liberty  to  i4>ply  in  case  of  her  marriage  or  her  death  before  marriage,  (a) 

Where  the  whole  property  is  devised,  with  a  particular  interest  given  out  of  it,  it 
operates  by  way  or  exception  out  of  the  absolute  property,  [p.  409.] 

Where  an  absolute  property  is  given  by  will,  and  a  particular  mterest  is'ffiven  in 
the  mean  time,  it  is  not  a  condition  precedent,  but  a  description  of  the  time, 
when  possession  ia  to  be  taken,  [p.  409.] 

Robert  Braooe  by  his  will,  dated  the  21st  of  January,  1777,  de-^ 
vised  his  real  estate  to  his  great-nephew  Robert  Booth  and  his  issue 
in  strict  settlement,  with  remainder  to  his  brother  Richard  Booth  and 
his  issue  in  strict  settlement ;  with  similar  remainders  to  their  sisters 
Phoebe  Booth  and  Ann  Booth,  and  their  issue  respectively. 

The  testator  also  gave  a  legacy  of  600/.  to  his  great-nephew  Rob- 
ert Booth,  and  100/.  to  Robert  Lathropp,  whom^  he  appointed  sole 

(a)  As  to  when  a  legacy  is  to  be  paid,  see,  ante,  note  (a)  to  Crickett  v.  ilo%,  3 
v.  10.  When  a  bequest  is  in  terms  munediate,  and  the  payment  alone  postponed, 
the  legacy  is  vested.  Cakkodl  v.  Kinktad,  1  B.  Munroe,  S31 ;  Luier  v.  Bradlw^ 
1  Hare,  10;  2  Williams,  Exec.  881.  But  if  the  event,  upon  which  the  legacy  is 
directed  to  be  paid,  be  uncertain  as  to  its  taking  place,  then  the  legacy  becomes  a 
conditional  legacy,  and  will  not  devolve  on  the  executors  or  administrators  of  the 
legatee,  unless  the  condition  be  perforrfied  by  the  happening  of  the  event  Ibid. 
SS.  But  this  exception  will  not  apply,  when  it  is  apparent,  as  in  the  present 
case,  j&om  the  whole  of  the  will,  that  it  was  not  the  intention  of  the  testator  to 
make  the  legacy  conditional  Ibid.  Where  R  W.  by  his  will  gave  to  his  daugh- 
ter, R.  W.,  1500/. ;  to  his  daughter,  S.  W.,  lOOOi. ;  and  to  his  daughter,  C.  W., 
1200/.;  the  said  sums  to  be  paid  to  his  daughters,  on  their  respective  days  of 
marriage,  with  the  lawAil  interest  thereof,  to  be  computed  from  the  day  of  his 
decease,  it  was  held,  that  the  legacies  beinf  to  be  paid  with  interest  were  vested, 
and  only  sounded  in  contingency,  and  that  tne  plaintiff,  as  the  personal  represen- 
tative of  R.  W.  and  C.  W.,  who  had  both  survived  the  testator,  and  died  unmar- 
ried, was  entitled  to  their  respective  legacies.  Fice  v.  SUmey,  2  Dm.  &  Walsh, 
659;  see,  also,  9fat99n  v.  Hayea,  9  Sim.  500;  Ihrd  v.  Whedbu,  1  Dev.  &.  BaL  16; 
Hont  V.  Van  SAtnck,  20  Wend.  564 ;  Hotoe  v.  PUlatUy  1  Ckx)per,  Temp.  Brougham, 
198 ;  Markin  v.  PkUlipaonj  3  My.  &  R.  257.  A  gift  in  terms  importmg  a  present 
vested  interest  with  a  postponed  time  of  payment,  is  not  made  contingent  by  a  di- 
rection to  accumulate  till  the  time  of  nayment  arrives.  BUtue  v.  Btargk,  2  Beav. 
226.  The  distinction  between  the  gin  of  a  lesacy  to  a  person,  to  be  paid  to  him 
at  21,  and  a  direction  to  transfer  the  legacy  tohyn  <<^m  and  after"  21,  seems  to 
be  clearly  settled.  In  the  former  case  the  legacy  is  considered  as  vesting  in  him 
immediately ;  but  in  the  other  case,  until  he  attains  the  specified  age  he  has  no 
vested  interest  in  it  Jonea  v.  Maekilwcanj  1  Rubs.  2S23 ;  Vawdry  v.  (kddes^  1  Russ.  i 
&.  M.  203;  Porter  v.  Fox,  6  Sim.  485;  Brudon  v.  Tugman,  3  My.  &  R.  257;  see  | 
ShaJUuck  v.  Stetbnan,  2  Pick.  468.  The  distinctionS/On  this  subject  will  be  foand 
in  an  able  work.    2  Williams,  Rxec.  887-892. 
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executor ;  and,  after  giving  some  other  pecuniary  l^jacies,  he  gave 
all  the  residue  of  his  estate  and  effects,  which  should  remain  after 
paying  his  debts,  funeral  expenses,  charges  of  proving  his  will,  and 
the  legacies,  to  Sir  John  Clwpman  and  Robert  Lathropp,  their  ex- 
ecutors, administrators,  and  assigns,  upon  trust  as  soon  after  his  de- 
cease as  conveniently  might  be  to  collect  and  get  in  same,  and  in- 
vest same  from  time  to  time  in  some  of  the  public  funds  or  upon 
government  or  real  security  in  their  joint  names  or  in  the  name  of 
the  survivor  with  power  to  change  such  funds ;  and  upon  trust  to 
pay  the  dividends  and  produce  thereof,  as  the  same  should  from  time 
to  time  become  due,  equally  between  his  great-nieces  Phoebe  Booth 
and  Ann  Booth  until  their  respective  marriages,  and  from  and  im- 
mediately after  their  respective  marriages  to  assign  and  transfer  their 
respective  moieties  or  shares  thereof  unto  them  respectively. 

The  testator  died  soon  afterwards.  Richard  Booth  took  a  consid- 
erable real  estate  upon  the  death  of  his  father. 

At  the  date  of  the  will  Phcebe  Booth  and  Ann  Booth  were  both  of 
age ;  and  they  filed  the  bill  to  have  their  interests  in  the  residue  de- 
chred :  but  the  Master  of  the  Rolls  thought  that,  as  the  Plaintiffs 
might  marry,  the  question  was  not  ripe  for  decision. 

By  the  decree  made  in  that  cause  on  the  13th  of  June,  1793,  the 
fund  was  ordered  to  be  transferred  to  the  Accountant-General ;  and 
an  inquiry  was  directed  for  the  purpose  of  ascertaining,  who  were 
the  testator's  next  of  kin  at  the  time  of  his  death. 

The  report  stated  that  the  Plaintiffs  and  their  two  brothers  Robert 
and  Richard  Booth  were  the  testator's  next  of  kin  at  the 
[*400]  time  •of  his  death  ;  and  that  the  Plaintiff  Phcebe  Booth 
died  in  June,  1797,  without  having  been  ever  married. 
By  her  will,  made  shortly  before  her  death,  s^e  appointed  her  brother, 
the  Defendant  Richard  Booth,  and  the  Plaintiff  Ann  Booth,  her  ex- 
ecutors ;  and  having  disposed  of  certain  real  estates,  and  given  a 
l^jacy  of  lOOl.  to  her  brother  Richard  Booth  for  his  trouble  as  one 
of  her  executors,  she  gave  the  residue  of  her  personal  estate  to  the 
Plaintiff  Ann  Booth,  but  with  such  request  annexed,  as  therein 
mentioned. 

The  cause  coming  on  for  farther  directions,  the  question  was, 
whether  the  share  of  Phcebe  Booth  in  the  residue  of  the  personal 
estate  of  Robert  Bragge  under  his  wiQ  was  an  absolute  vested  inter- 
est in  her,  to  be  transferred  to  her  executors,  or  whether  in  the  event 
of  her  having  died  unmarried  it  belonged  to  the  next  of  kin  of 
Robert  Bragge  as  undisposed  of. 

Mr.  Lhyd  and  Mr.  Wooddeson^  for  the  Plaintiff.  This  was  clearly 
a  vested  interest  in  Phcebe  Booth,  though  she  never  married,  accord- 
ing to  May  V.  Wood^  3  Bro.  C.  C.  471,  and  other  cases  ;  marriage 
not  being  a  condition  precedent.  The  words  <<  until "  and  ^<  when  " 
denote  the  time  of  payment ;  and  postpone  that  only  ;  not  import- 
ing a  condition  precedent  to  the  vesting  of  the  interest.  This  is  a 
personal  legacy.  There  is  scarce  an  instance,  in  which  the  divi- 
dends having  been  given,  and  the  capital  being  directed  to  be  paid 
VOL.  IV.  23* 
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to  the  some  person  at  a  future  period,  it  has  been  held  a  condition 
precedent.  In  Damtry  v.  DairUryy  6  Term  Rep.  B.  R.  307,  which 
was  sent  from  this  Court,  nothing  but  the  annuity  was  given  to  the 
devisee^  until  he  married  ;  yet  the  Court  of  King's  Bench  held,  he 
had  the  absolute  property.  From  Bora^wCs  Case,  3  Co.  19,  down 
to  Doe  V.  Lea,  3  Term  Rep.  B.  R.  41,  the  decisions  have  been 
uniform,  that,  as  a  general^proposition,  the  word  ^<  until "  does  not 
prevent  the  vesting.  In  Atkinson  v.  Paice,  1  Bro.  C.  C.  91,  the 
Lord  Chancellor  relied  on  Tovikina  v.  Tomkins ;  though  it  does  not 
appear  in  the  report ;  and  that  case  was  also  relied  on  by  Lord 
Mansfield,  in  Goodtitk  v.  Whitby,  3  Bur.  334. 

It  wiU  be  contended,  that  there  is  a  distinction  between  an 
event,  that  is  certain,  and  must  come,  and  such  an  event  as  mar- 
riage ;  and  there  are  several  cases,  that  may  at  first  sight  appear  in 
favor  of  the  Defendant ;  as  Garbut  v.  HiUon,  and  Atktns 
v.  Hiccodcs,  I  Atk.  •381,  500 ;  and  Ekon  v.  EUm,  3  [•401] 
Atk.  504  \  I  Ves.  4  ;  I  Wib.  159 :  but  there  are  striking 
distinctions.  Those  were  all  gifts  of  a  legacy,  not  a  residue,  and 
upon  the  condition  of  marriage  requiring  consent.  Therefore  the 
legacies  were  held  not  due ;  and  the  rule  of  the  Civil  Law,  that  dies 
incertm  in  iettammto  eonditionem  facii,  took  place.  Where  the  tes- 
tator affects  to  dispose  of  the  residue,  there  is  always  a  strong  pre- 
sumption against  presuming  an  intestacy.  In  all  those  cases  there 
are  express  words  of  condition  ;  in  this  there  are  none.  In  Atkins 
v.  Hiccocks  Lord  Hardwicke  states  the  rule  of  the  Civil  Law  ;  and 
cites  a  passage  from  Swinburne.  There  is  another  passage  in  the 
same  book,  298,  folio  edition,  which  is  very  strong;  where  the 
case  is  put  of  a  sum  of  money  given  to  a  young  maid  for  and  tow- 
ards her  marriage ;  and  she  dies  unmarried :  Upon  the  question, 
whether  it  is  due  to  her  executor,  Swinburne  gives  his  opinion, 
that  it  is  due ;  especially  if  she  was  marriageable ;  and  he  cites 
many  authorities.  Ward  v.  Trigg  cited  in  EUon  v.  Elton,  3  Atk. 
505  ;  1  Ves.  5,  is  a  strong  authority,  that  it  is  not  true  as  a  general 
proposition,  that  in  all  such  cases  an  actual  marriage  is  necessary. 

In  this  case  the  produce  of  the  whole  residue  is  given  to  these 
great-nieces  immediately  after  the  testator's  decease  until  their  res- 
pective marriages ;  and  in  giving  the  capital  he  describes  it  as  their 
i^espectiye  moieties  or  shares  thereof. 

Mr.  Crraham,  for  the  Defmdants,  the  other  next  of  Kin.  Upon 
the  words  of  this  wiU  and  the  authorities  it  is  impossible  to  contend, 
that  there  is  a  necessary  implication,  that  the  testator  intended  the 
capital  of  his  residuary  personal  estate  to  vest  at  all  events  in  his 
great-nieces.  The  words  clearly  express  in  plain  language  a  differ- 
ent idea.  The  dividends  only  are  to  be  paid,  until  they  marry  ;  and 
then  from  and  immediately  after  their  respective  marriages,  without 
any  separation  of  the  sentence,  the  capital  is  to  be  assigned  and 
transferred  in  moieties.  He  has  expressly  negatived  the  vesting  till 
marriage  ;  therefore  if  they  lived  to  the  age  of  ninety  unmarried,  it 
is  impossible  they  could  have  had  more  than  the  dividends.    The 
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intention  not  to  give  them  the  capital,  unless  they  marry,  may  be 
very  consistent.  He  might  have  thought,  they  would  not  want  the 
capital,  unless  they  married  ;  therefore,  supposing  they  would  marry, 
he  did  not  look  to  the  particular  case,  that  has  happened.  It  is  an 
argument  frequently  used  upon  wills,  that  if  the  case  had 
[*  402]  been  put  to  the  testator  *  he  would  have  provided  for  it. 
The  answer  to  that  is,  Quod  voJuit  non  dixit.  I  admit  the 
casesj  in  which  it  has  been  held,  that,  where  the  capital  is  given 
originally  in  trust  to  receive  and  dispose  of  the  rents  and  profits  for 
the  maintenance  and  education  of  an  infant  until  he  shall  attain  21, 
and,  when  he  shall  attain  that  age,  to  assign  the  same  to  him,  the 
capital  being  given  in  the  first  instance  evidently  for  the  benefit  of 
the  party,  and  the  payment  only  postponed,  his  not  arriving  at  that 
time  shdl  not  defeat  the  vesting.  In  May  v.  Wood  the  absolute  in- 
terest was  given  in  the  first  instance.  In  Mackell  v.  Winter j  (antej 
Vol.  III.  536)  the  Lord  Chancellor  went  merely  upon  this ;  that 
nothing  was  given,  till  the  event  happened.  In  Batsford  v.  Kebbetty 
(antCf  Vol.  III.  363,)  his  Lordship  clearly  affirmed  that  opinion ; 
holding,  that  where  the  dividends  are  given,  until  a  particular  time 
arrives,  or  a  particular  circumstance  happens,  if  the  party  does  not 
arrive  at  that  time,  or  that  circumstance  does  not  happen,  the  dis- 
position of  the  capital  does  not  take  effect.  The  Courts  of  Law 
have  found  themselves  bound,  where  the  testator  has  marked  the 
circumstance,  upon  which  the  property  is  to  go  over.  In  Doo  v. 
Brabant,  and  Calthorpe  v.  Gough^  3  Bro.  C.  C.  393,  395,  the  ar- 
gument from  the  general  intention  was  much  stronger  than  in  this 
instance. 

The  passage  in  Swinburne  is  simply  an  opinion  of  his  own.  The 
current  of  cases  cited  by  him  is  with  the  Defendant ;  and  the  reason 
is  given  ;  "particularly  if  she  was  marriageable,^^  A  legacy  given 
in  that  way  may  be  considered  as  given  absolutely  to  her  for  her  ad- 
vancement in  life.  This  testator  shows  a  different  intention  in  the 
event  of  these  legatees  marrying  or  not.  A  clear  express  intention 
appears  that  they  shall  take  the  capital  only  in  the  event  of  their 
being  married ;  and  there  is  no  necessary  inference ;  for  there  is  a 
very  probable  reason  the  other  way;  that  being  unmarried  they 
would  only  require  the  dividends.  The  reasoning  in  the  cases  in 
Atkyns  is  very  strong  in  fevor  of  the  Defendants.  Ward  v.  Trigg^ 
if  there  were  not  other  circumstances,  would  be  against  these  cases : 
but  the  testator  meant,  that  legacy  should  not  faXL  into  the  resi- 
due in  any  other  event  than  that  specified ;  and  the  Court  then 
adopted  the  principle,  that  it  was  merely  intended  as  a  check  upon 
a  marriage  without  consent ;  and  therefore  as  the  daughter  did  not 
marry,  there  was  no  ground  of  forfeiture.  In  the  other  cases  Lord 
Hardwicke  clearly  thought  marriage  was  an  essential  part 
[*  403]  of  the  character  of  the  legatee.  *  That  applies  equally  to 
a  residue.  What  difference  is  there  between  a  legacy  and 
a  share  of  the  residue  ?     Every  legacy  is  a  share  of  the  residue. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arben].   There  is  a 
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great  distinction  between  a  legacy  and  a  bequest  of  a  share  of  the 
residue  given  in  this  way.  Where  a  legacy  is  given  upon  a  condition, 
if  the  residue  is  disposed  of,  the  legacy  is  given,  though  the  condi- 
tion is  not  performed.  In  this  case  the  Court  struggles  against  an 
intestacy.  The  Court  is  always  liberal,  wherever  it  can  be  contend- 
ed, that  payment  merely  is  postponed  on  account  of  the  age  of  the 
party  or  other  circumstances. 

In  Mackett  v.  Winter  the  Lord  Chancellor  in  reversing  my  decree 
went  upon  there  being  nothing  vested.  I  thought,  I  found  such 
words ;  and  I  think  so  still. 

The  material  difference  between  this  case  and  May  v.  Wood  is, 
that  the  time  of  marriage  may  never  arrive.  Lord  Hardwicke  laid 
great  stress  upon  that  difference ;  for  marriage  is  to  be  supposed  the 
consideration,  upon  which  the  legacy  is  to  attach. 

Daintry  v.  Daintry  was  a  very  particular  case,  turning  upon  the 
whole  wiU.  Lord  Kenyon  did  not  approve  of  the  distinction  in 
Forth  V.  Chapman,  any  more  than  I  do :  but  it  cannot  be  got  rid  of. 
I  know,  the  Judges  were  inclined  to  make  another  certificate,  and 
to  certify  as  to  the  real  estate,  one  way,  as  to  the  personal,  another : 
but  they  found  the  will  too  strong. 

In  Doo  V.  Brabant  Lord  Thurlow  inclined  the  other  way :  so  did 
I  in  Calihorpe  v.  Gough. 

Mr.  Lloyd  in  reply.  In  MackeU  v.  Winter  the  Lord  Chancellor 
went  upon  the  violent  implication  arising  upon  the  whole  will ;  and 
your  Honor  determined  Wainewright  v.  Wainewright  {ante,  Vol.  III. 
558)  upon  the  same  ground. 

These  conditions  are  considered  subsequent.  There  is  a  sensible 
distinction  between  a  legacy  and  a  residue.  It  is  clear,  this  man 
could  not  mean  to  die  intestate,  in  case  these  legatees  did  not  marry. 
It  is  not  given  over ;  and  he  has  given  a  legacy  to  his  ex- 
ecutor, so  *  as  to  make  him  a  trustee.  In  those  cases  in  [*  404] 
Atkyns,  if  the  legatee  did  not  marry,  the  legacy  was  given 
to  other  persons  by  name.  This  is  a  very  peculiar  case.  Suppose 
these  great-nieoes  were  the  only  next  of  kin,  it  would  be  very  ab- 
surd to  suppose,  that  he  meant  in  the  event  of  their  not  marrying 
to  give  it  to  any  one  else.  He  must  have  known,  that  in  that  event 
they  would  take  one  half  of  it. 

Some  cases  have  been  determined,  that  have  rendered  this  subject 
rather  nice.  In  Barlow  v.  Chrant,  1  Vem.  255,  a  legacy  to  put  an 
infant  out  apprentice  was  held  vested,  though  the  legatee  died 
without  having  been  put  out  (1).  It  might  have  been  there  said,  it 
was  for  a  particular  purpose.  If  according  to  the  rule  laid  down 
by  the  Lord  Chancellor  in  Batsford  v.  Kebbett  there  is  to  be  a  dis- 
tinction between  the  rents  and  profits  and  the  land  itself,  and  be- 
tween the  dividends  and  the  capital,  that  will  go  a  great  way  to- 
wards overturning  Daw  v.  Lord  Chatham  (2)  and  other  cases,  in 


(1)  See,  also,  MviU  v.  AVviU,  2  VerxL  431. 


,  .  7  Bro.  P.  C.  453,  edition  by  Mr.  Tomlins.    TothiU  v.  Pitt,  1  Madd.  488. 
Fearhe*8  Executory  Devises,  (edition  by  Mr.  Powell,)  169,  &c. 


404  BOOTH  V.  BOOTH,  [1796-9. 

which  it  has  been  held,  that  a  gift  of  the  rents  and  profits  or  divi- 
dends is  a  gift  of  the  land  or  the  fund  itself.  Upon  the  distinction 
between  a  legacy  and  a  residue  this  is  vested.  There  is  no  confine- 
ment to  the  lives  of  these  legatees ;  and  the  expression  <<  their  res- 
pective moieties  "  is  very  strong. 

Dec,  24^A.  Master  of  thb  Rolls  [Sir  Richard  Pepper 
Arden].  *  I  have  looked  into  all  the  cases,  that  were  eited,  and  some 
others,  that  have  occurred  to  me,  upon  the  question,  whether  these 
shares  of  the  residue  were  vested,  or  not ;  and  I  am  much  inclined 
4o  think,  they  were  vested ;  notwithstanding  the  general  rule,  ^hat 
an  uncertain  day  of  payment,  or  any  circumstances,  that  are  to  pre- 
cede the  payment  of  a  legacy,  will  render  it  subject  to  condition. 
That  is  the  general  rule ;  and  I  should  be  very  sorry  to  be  supposed 
by  any  judgment  of  mine  to  break  in  upon  it.  The  only  question 
is,  whether  upon  the  circumstance,  that  this  is  the  case  of  a  residue, 
and  the  particular  wording  of  the  clause,  this  case  is  made  an  excep- 
tion to  the  rule,  and  is  taken  out  of  it.  -At  present  I  am  very  much 
inclined  to  think,  it  is :  but  I  am  not  prepared  to  make  that  decree, 

lest  I  should  be  thought  to  break  in  upon  the  rale. 
[  *405  ]  *In  May  v.  Wood  the  case  of  Lowe  v.  U Estrange,  3 
Bro.  P  C.  337,  is  mentioned ;  my  observations  upon  which 
are  represented  with  too  great  latitude.  I  also  doubt,  whether  Lord 
Loughborough's  observations  upon  that  case  in  Monkhouse  v.  Holme 
are  correctly  stated.  If  it  is  accumte,  it  is  a  strong  authority,  that 
the  case  of  a  residue  is  a  complete  exception  to  the  rule.  It  is  true, 
the  case  of  a  residue  does  not  appear  in  the  reasons  in  Love  v. 
U Estrange  to  have  been  much  insisted  on. 

My  inclination  is  to  hoU  this  a  vested  interest  ^  but  I  wish  to  take 
more  time  to  consider  it. 

1799,  Jan.  i9th.  Master  of  the  Rolls*  This  case  deserved 
very  great  consideration,  lest  it  should  be  supposed,  that  the  Court 
had  by  deciding  it  transgressed  the  rule  laid  down  as  to  legacies 
given  payable  at  an  uncertain  time.  When  it  was  argued,  I  was 
impressed  with  an  idea,  that  it  was  distinguishable  from  all  the  cases 
in  respect  of  its  being  not  the  case  of  a  legacy,  but  a  residue  ;  and 
all  the  cases,  in  which  that  rule  prevailed,  were  cases  of  mere  leg- 
acies, to  be  paid  out  of  the  personal  estate  by  the  executor ;  the 
residuary  legatee,  or  the  executor,  if  he  was  to  have  the  residue, 
having  only  to  pay  at  the  time  the  legacy  became  due,  and  taking 
the  residue.     But  this  is  not  that  case,  but  the  case  of  a  residue. 

I  do  not  see,  that  any  of  the  pecuniary  legacies  are  given  to 
Phcebe  and  Ann  Booth ;  though  I  do  not  think,  that  would  make 
much  difference :  they  are  both  c«Hnprehended  in  the  limitations  of 
the  real  estate.  It  is  to  be  observed,  that  Robert  Lathropp  only  is 
executor :  Sir  John  Chapman  is  a  trustee,  but  not  executor.  There- 
fore it  is  not  a  gift  of  the  residue  to  the  executor,  but  to  him  and 
another  person  upon  these  trusts.  Both  these  residuary  legatees 
were  adults  at  the  time  the  residue  was  given  to  them :  if  it  had 
been  otherwise,  it  might  have  made  some  ingredient  in  the  argu- 
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ment  The  event,  that  has  happened,  is  that  one  of  them  has  died 
without  having  ever  been  married ;  and  the  bill  (1)  is  filed  by  her 
sister  claiming  under  her  will,  and  insisting,  that  she  was  entitled, 
though  she  never  married ;  that  marriage  was  not  a^ondition  prece- 
dent, upon  which  the  residue  was  to  vest ;  but  merely  denoted  the 
time,  at  which  the  residuary  legatees  were  to  be  put  in  full  posses-^ 
sion  of  the  property. 

*  The  argument  upon  the  part  of  the  Plaintiff  turned  [*  406] 
upon  a  ground,  that  is  frequently  taken  upon  legacies  paya- 
ble at  a  future  day,  which  on  account  of  the  death  of  the  legatee  never 
arrives ;  that  the  time  being  mentioned  merely  as  the  time  of  pay- 
ment on  account  of  the  situation  and  circumstances  of  the  party  is 
never  held  to  defeat  the  legacy.  The  cases  were  commented  upon 
on  both  sides.  Atkinson  v.  Paiccy  was  mentioned  ;  which  I  lay  out 
of  the  case.  It  does  not  prove  much.  Of  the  other  cases  Boras- 
tovCs  Casty  Doe  v.  X^ea,  Goodtiik  v.  Whitby y  and  Mansfield  v.  Du- 
gardy  1  Eq.  Ca.  Ab.  195,  are  in  favor  of  the  Plaintiff:  but  it  was 
properly  observed,  they  were  all  cases  of  an  absolute  interest ;  the 
possession  of  which  was  to  be  given  at  a  certain  time.  The  reason- 
ing upon  them  would  be  sufficient  for  the  Plaintiff,  if  applied  to 
this  case ;  for  the  reasoning  is,  that  though  the  testator  has  given 
a  partial  interest  till  that  time,  those  words  of  reference  as  to  the 
time  are  not  to  be  considered  as  referring  to  the  time,  upon  which 
only  the  devise  is  to  take  place,  but  the  time,  at  which  the  devisee 
or  legatee  is  to  be  entitled  to  the  full  and  absolute  benefit  of  the  be- 
quest ;  and  a  reason  is  given,  which  does  not  apply  to  this  case, 
that  it  cannot  be  supposed,  that,  if  the  devisee  or  legatee  should  die 
before  that  time,  leavilig  children,  the  intention  was,  Uiat  children 
should  not  take.  I  shall  not  comment  upon  the  cases.  The  argu- 
ments of  the  Judges,  who  decided  them,  are  very  full  to  show,  that 
such  words  do  not  make  a  condition  precedent,  but  merely  denote 
the  time  of  absolute  possession. 

It  is  very  true,  the  cases  relied  on  by  the  Defendant,  Garbut  v. 
HiltoHy  AtJcins  y.HiccocJcSy  and  Elton  v.  Ebony  are  very  distinguish- 
able from  this.  First,  they  are  all  cases  of  mere  legacy,  not  of  a 
residue :  Secondly,  in  the  very  gift  of  the  legacy  it  is  perfectly  clear, 
as  Lord  Hardwicke  observes  in  Elton  v.  Eltony  that  they  are  tdl  case? 
of  a  condition  absolutely  precedent.  It  is  impossible  not  to  see, 
that  the  testator  meant  the  legatee  to  bring  himself  into  the  circum- 
stances specified.  In  all  those  cases  the  legacy  was  given  upon  a 
marriage  with  a  given  consent.  It  is  impossible  in  that  sort  of  case 
to  say,  the  legatee  could  be  entitled  without  that.  It  would  be  to 
put  a  violation  upon  the  very  words  of  the  bequest.  Therefore  the 
Plaintiff's  Counsel  are  fully  justified  in  saying,  those  cases 
cannot  be  brought  to  bear  upon  *  this  question.  They  are  [*  407] 
cases  of  legacies,  and  condilions  precedent.  They  were 
considered  and  determined  as  such. 

(1)  A  supplemental  bill  was  filed  after  the  Report  in  the  original  cause. 
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For  the  Defendant,  besides  the  cases,  I  have  mentioned,  the  late 
case  of  Batsford  v.  KebbeU'WBa  relied  on ;  in  which  the  Lord  Chan- 
cellor took  a  great  distinction  between  a  bequest  of  a  sum  of  money 
payable  at  a  future  time  and  a  gift  of  the  interest  until  a  certain  time 
and  then  a  gift  of  the  principal.  His  Lordship  gives  a  short  judg- 
ment ;  but  upon  consideration  of  all  the  cases  he  laid  it  down,  that 
it  is  necessary  to  show,  the  principal  was  intended  to  be  given, 
before  the  time  arrived ;  and  in  that  case  he  for  that  reason  held, 
the  legacy  (for  that  was  the  case  of  a  legacy)  never  attached. 

It  is  to  be  considered,  whether  this  case  is  in  its  circumstances 
distinguishable  from  all  these  cases  ;  and  I  am  of  opinion,  it  is.  It 
is  distinguished  from  Batsford  v.  KebbeU  in  this  respect ;  that  this 
is  in  fact  an  absolute  gift  of  the  residue  to  trustees.  It  may  be  said, 
so  much  of  the  trust  as  is  not  sufficiently  declared  must  go  to  the 
person,  who  would  be  entitled,  in  case  there  was  no  disposition :  but 
I  think,  it  is  equivalent  to  saying,  in  trust  for  them,  to  pay  and  dis- 
pose of  the  dividends  and  iiiierest  to  them  till  their  respective  mar- 
riages, and  then  to  assign  and  transfer  the  principal :  for  it  is  not 
merely  a  gift  of  the  interest  until  marriage,  stopping  there,  and  after 
thq  marriage  a  gift  of  the  principal :  but  it  is  impossible  not  to  see, 
that  these  words  are  equivalent  to  a  gift  of  the  principal.  The  tes- 
tator considers  it  as  givea.  He  speaks  of  it  as  their  shares  of  the 
residue.  The  day  of  their  marriage  is  the  time,  at  which  they  are 
to  be  put  into  actual  possession  of  their  shares.  I  cannot  construe 
this  otherwise  than  an  absolute  gift  of  the  residue,  qualified  only 
thys,  that  until  their  marriages,  until  when,  I  suppose,  be  thought 
they  would  not  want  it,  they  were  not  to  have  the  actual  possession. 

That  there  is  a  difference  between  a  bequest  of  a  legacy  and  a 
residue  with  reference  to  this  point  cannot  be  denied  either  upon 
principle  or  precedent.  Every  inten(&ient  is  to  be  made  against 
holding  a  man  to  die  intestate,  who  sks  down  to  dispose  of  the  res- 
idue of  his  property  (1).  How  did  this  testator  dispose  of  it  ?  It 
might  be  supposed  natural,  that  they  would  marry.  It  might  be  in 
his  idea,  that  there  might  be  a  possibility,  that  they  might 
[*  408]  *  not  marry.  If  he  did  not  mean  by  the  residuary  bequest 
to  dispose  of  the  absolute  interest,  it  was  natural,  that  he 
should  declare,  what  should  be  the  case,  if  they  should  not  marry. 
He  has  done  that.     So  much  as  to  the  principle. 

Next,  how  far  in  point  of  precedent  has  a  gift  of  the  residue  been 
held  distinguished  from  a  mere  legacy  ?  In  MonJchouse  v.  Holme, 
1  Bro.  C.  C.  298,  Lord  Loughborough  comments  upon  all  the  cases ; 
and  among  others  mentions  Love  v.  U Estrange ;  upon  which  I 
mainly  rely  in  this  case.  His  Lordship  says,  that  case  was  deter- 
mined upon  the  ground  of  its  being  a  residue ;  and,  if  the  report  is 
correct,  he  gives  a  decided  opinion,  that  Love  v.  U Estrange,  if  it 
had  not  been  the  case  of  a  residue,  would  not  have  been  decided, 

(1)  PhUipps  V.  Chamberlainey  ante,  51 :  MQsom  v.  Awdiy,  Bolger  v.  MackeU,  poaL 
vol  V.  465, 509;  2  Mer.  386. 
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as  it  was ;  being  of  opinion,  tliat,  if  it  had  not  been  the  case  of  a 
residue,  but  a  legacy,  it  would  not  have  been  a  vested  interest  I 
am  not  now  commenting  upon  the  point,  whether  that  argument 
strictly  applies  to  Lave  v.  UEitrange.  It  is  enough  for  me  to  avail 
myself  of  Lord  Loughborough's  comment  upon  it ;  who  was  evi- 
dently of  that  opinion  upon  the  ground,  upon  which  Batsford  v. 
KebbeU  was  decided.  In  Monkhotue  v.  Holme  Lord  Loughborough 
seems  to  be  of  opinion,  as  he  was  in  Batsford  v.  Kebbett,  that  in 
Love  V.  L^ Estrange,  there  bping  no  gift  of  the  principal  until  the 
age  of  twenty-four,  and  only  a  partial  gift  in  the  mean  time,  from 
the  age  of  twenty-one,  not  so  much  as  the  interest,  the  principal 
could  not  attach  until  that  time,  unless  upon  its  being  the  case  of  a 
residue ;  which  distinguished  it  from  Batsford  v.  KebbeU,  a  case  in 
other  respects  very  like  it.  I  do  not  find,  that  is  mainly  insisted  on 
in  the  printed  case  of  Love  v.  L^ Estrange ;  and  I  see,  in  May  v. 
Wood  1  stated  that  fact,  that  it  was  not  insisted  on ;  and  that  I  did 
not  see  any  difference  between  the  cases  of  a  legacy  and  a  residue. 
If  I  did  say  so,  I  spoke  with  too  much  latitude ;  for  I  then  thought, 
and  I  now  think,  there  is  a  distinction ;  though  in  that  case  it  made 
no  difference ;  the  words  being  so  like  those  in  Doe  v.  Lea,  and 
Goodtitk  V.  Whitby ;  in  the  latter  of  which  some  principles  are  laid 
down  by  Lord  Mansfield,  with  regard  to  all  words,  that  may  be  con- 
strued words  of  reference  to  the  time,  at  which  possession  is  to  be 
given,  and  not  words  of  condition,  that  seem  to  me  to  govern  the 
decision  of  this  case.  The  first  principle  laid  down  by 
Lord  *  Mansfield  is,  that  wherever  the  whole  property  is  [*  409] 
devised,  with  a  particular  interest  given  out  of  it,  it  oper- 
ates by  way  of  exception  out  of  the  absolute  property. 

In  that  case  the  estates  were  given  to  trustees  and  their  heirs,  upon 
trust  to  apply  the  rents  and  profits  for  the  maintenance  and  educa- 
tion of  the  nephews  of  the  devisor  during  their  minorities ;  and  when 
and  as  they  should  respectively  attain  the  age  of  twenty-one  then  to 
the  use  of  his  said  nephews. 

Another  principle  laid  down  by  Lord  Mansfield  is,  that,  where  an 
absolute  property  is  given,  and  a  particular  interest  given  in  the 
mean  time,  as  until  the  devisee  shall  come  of  age,  &c.  and  when  hci 
shall  come  of  age,  d^c.  then  to  him,  d^c.  the  rule  is,  that  shall  not 
operate  as  a  condition  precedent,  but  as  a  description  of  the  time, 
when  the  remainder-man  is  to  take  in  possession. 

If  this  will  had  mentioned  a  particular  age  instead  of  marriage, 
there  could  be  no  doubt,  that  these  cases  would  have  absolutely 
governed  it ;  for  though  I  do  not  deny,  that  dies  inccrtus  in  testa^ 
tnento  conditionem  fadt,  I  say,  admitting  that  principle,  that  marriage 
is  the  time,  at  which  they  were  to  be  put  in  possession.  It  is  true, 
the  testator  fixes  the  marriage  to  the  time  at  which  they  were  to  be 
put  in  possession.  It  is  not  a  marriage  under  any  qualification,  but 
whenever  they  should  marry.  Where  is  the  absurdity,  that  that 
time  should  be  fixed,  as  the  time  for  their  being  put  into  possession  ? 
The  testator  thought  that  the  time  at  which  they  might  want  it, 


409  BOOTH  V.  BOOTH.  [1798-9. 

and  until  which  it  would  be  better  apjriied  upon  that  trust  for  their 
benefit. 

Therefore,  without  breaking  in  upon  that  rule  of  the  Civil  Law,  or 
the  cases  before  Lord  Hardwicke,  to  whose  doctrine  I  wish  to  refer, 
that,  it  is  impossible  not  to  see,  that  the  testator  in  those  cases  did 
mean  those  circumstances  to  be  conditional,  I  am  of  opinion,  there 
is  nothing  in  this  will  to  show  a  condition  precedent  to  the  vesting 
of  this  interest.  Another  reason  may  be  given.  Suppose,  one  of 
these  sisters  had  married,  and  had  children  :  this  interpretation  puts 
it  in  the  power  of  the  other  to  provide  for  those  children.  It  has 
been  determined,  that  where  a  legacy  is  given,  payable  at  the  age  of 
twenty-four,  the  legatee  at  the  age  of  twenty-one  may  dispose  of  it 

by  will.     The  same  reason  applies  to  this  case. 
[*410]         *Upon  these  circumstances,  and  the  ground,  that  this  is 
a  residue,  and  upon  the  words  of  the  bequest  in  this  case, 
I  am  of  opinion  that  the  Plaintiff  is  well  entitled  under  the  will  of 
her  sister  to  her  share  of  the  residue  (1). 

The  Coimsel  for  the  Plaintiff  applied  for  a  direction  for  payment 
of  her  moiety. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  doubt 
as  to  giving  that  direction.  In  all  these  cases  the  Court  has  never 
yet  accelerated  the  payment.  It  may  be  a  vested  interest,  and  dis- 
posable, but  not  tangible  in  the  mean  time.  It  is  worth  considera- 
tion upon  the  question,  whether  the  survivor  has  any  right  to  demand 
payment  and  to  be  put  in  possession  of  this  vested  interest  until  the 
day  of  her  marriage.  Suppose,  in  Lave  v.  U Estrange,  where  the 
testator  had  anxiously  given  only  102.  a-year  till  Walter  Nash  should 
attain  the  age  of  twenty-four,  having  attained  the  age  of  twenty-one 
he  had  brought  his  bill :  does  it  follow,  that  he  would  have  been 
put  in  possession  ?  No  other  person  could  have  had  any  advantage 
from  it  in  that  case.  It  is  like  the  case  of  an  infant,  who  may  dis- 
pose of  property,  though  he  cannot  have  possession  of  it,  until  he  is 
of  age.  I  will  consider  of  this  point.  I  am  not  sure,  it  may  not  be 
a  wise  provision,  intended  for  the  benefit  of  the  legatee. 

By  the  decree  it  was  declared,  that  the  Plaintiff  Ann  Booth  and 
the  Defendant  Richard  Booth  as  executor  and  executrix  of  the  tes- 
tatrix Phcebe  Booth  are  entitled  to  one  moiety  of  the  Bank  Annui- 
ties and  Bank  Stock,  constituting  the  clear  residue  of  the  personal 
estate  of  the  testator  Robert  Bragge,  and  it'  was  ordered,  that  one 
moiety  of  the  said  Bank  Annuities  and  Bank  Stock  be  transferred 
accordingly,  to  be  Applied  by  them  to  the  purposes  in  the  said  tes- 
tatrix's will  mentioned ;  and  that  the  interest  and  dividends  to  accrue 
due  on  the  other  moiety  of  the  said  Bank  Annuities  and  Bank  Stock 
be  from  time  to  time  paid  to  the  said  Ann  Booth  during  her  life ; 
and  in  case  of  her  marriage  the  said  Ann  Booth,  or  in  case  of  her 
death  before  marriage  any  other  person  interested  in  the  said  Bank 

(1)  See  the  note,  ante,  vol.  iiL  964. 
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Annuities  and  Bank  Stocky  are  to  be  at  liberty  to  apply  to  the  Court, 
as  there  shall  be  occasion.  

^.  That  a  Court  always,  if  possible,  avoids  such  a  construction  of  a  will  as 
would  lead  to  an  intestacy;  see,  anU^  note  2  to  Mabedy  v.  iSKrode,  3  V.  450 ;  and 
note  3  to  MaekeU  v.  Winter^  3  V.  236 ;  and  as  to  holding  lesacies  to  be  vested  in 
certain  cases,  though  pa3rment  is  postponed ;  see  note  3  to  ISU  v.  Chtqnnan,  1  V. 
405;  and  notes  5  and  6  to  CriduU  v.  JMiw,  3  V.  10;  with  note  3  to  Roebudt  v. 
I>eane,  2  V.  365. 

2.  With  respect  to  Lord  Alvanlev's  adherence  to  his  original  view  of  the  case 
of  Maekdl  v.  Wwtery  see  note  1  to  Uiat  case,  vbi  supra. 

3.  The  rules  of  construction  laid  down  by  Lord  Mansfield  in  GoodHUe  v.  ffkitbyj 
1  Burr.  233,  according  to  which,  testamentary  words  are  held,  in  certain  case8,*to 
have  had  reference  onl^  to  the  time  at  which  possession  is  to  be  given,  and  not 
to  imply  a  condition,  wluch  rules  were  relied  on  by  Lord  Alvanley  in  the  princi- 
pal case,  have  been  repeatedly  recognized  and  acted  upon  by  Sir  William  Grant 
See  Hanaon  v.  Graham,  6  Yes.  246;  Lane  v.  Gmtdgty  9  Yes.  230;  Balnudn  v. 
I&untj  9  Yes.  507;  Blandrt  v.  GeUM,  16  Yes.  3ia  See  also  the  observations 
of  Lord  Gifibrd,  in  Jwmb  v.  MacSLwain^  1  Russ.  223. 


[•411]  LORD  HARDWICKE  v.  VERNON. 

[1798,  Feb.  5;  1799,  Feb.  9.] 

AccouifT  between  principal  and  agent  settled  from  loose  papers ;  the  agent  bav- 
in? kept  no  regular  books :  after  his  death  liberty  was  given  to  surclmrge  and 
fabiiy  upon  allegation  of  errors  since  discovered,  (a) 

Agent,  employed  to  sell  estates,  took  them  for  himself  under  color  of  a  fictitious 
purchase;  and  sold  part:  after  his  death  an  inquiry  was  directed  to  ascertain 
the  real  value ;  according  to  which  his  estate  was  to  be  charged :  the  princinal 
having  an  option  to  take  what  remained  unsold ;  and,  the  agent  having  firaudn- 
lently  nrevailed  on  his  principal  to  execute  a  lease  at  a  rent  under  the  real 
value,  tae  agent's  estate  was  cluurged  with  the  loss  arising  from  that,  (6)  [p.  411.] 

Charles  De  Laet,  Esq.  bad  been  employed  by  the  late  Lord 
Hardwicke  for  several  years  as  receiver  and  manager  of  his  estates 
in  the  counties  of  Middlesex  and  Hertford,  and  continued  to  act  in 
that  capacity  after  his  Lordship's  death  down  to  the  year  1792. 
Mr.  De  Laet  having  been  for  some  time  much  pressed  by  the  pres- 
ent Lord  Hardwicke,  who  had  attained  the  -age  of  twenty-one  in 
1783,  to  give  an  account  of  his  receivership,  and  producing  only 
loose  papers,  and  acknowledging,  that  he  had  kept  no  regular  books 
of  account,  it  was  agreed,  that  Edward  Russell  should  be  employed 
for  the  purpose  of  investigating  his  receipts  and  payments.  Dc 
Laet  furnished  Russell  with  twenty-one  annual  accounts,  commenc- 

(a)  As  to  the  opening  of  settled  abcounts,  see,  anU^  p.  118,  note  (()  to  Matthews 
V.  WdUwyn, 

(h)  As  to  purchases  by  an  a^nt  employed  to  sell,  see,  ante,  note  (a)  to  Whxeh- 
colt/t  V.  Zffltimnce,  3  V.  740.  The  present  case  also  illustrates  the  principle,  that, 
where  a  tort  arises,  in  the  course  of  an  agency,  from  the  fraud  of  me  a^nt,  and 
respects  property.  Equity  will  treat  the  loss  sustained,  as  a  debt  against  his  estate. 
1  Story,  Eq.  Jur.  §  467. 
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ing  at  Michaelmas  177Q,  and  ending  at  Michaelmas  1791,  but 
made  out  from  loose  and  irregular  papers.  In  the  course  of  making 
out  this  account,  which  took  up  above  two  years,  several  errors, 
false  charges,  overcharges,  and  omissions,  were  pointed  out,  some 
by  De  Laet  himself;  and  upon  a  balance  of  the  account  of  errors 
the  sum  of  1650/.  Os.  Id,  appeared  to  be  due  to  Lord  Hardwicke 
in  that  respect ;  which  account  was  admitted  by  De  Laet,  and  signed 
by  him,  including  errors  down  to  the  19th  of  May,  1792.  The 
general  balance  due  to  Lord  Hardwicke  upon  the  account  so  made 
out  was  69/.  8s.  10  l-2cf. ;  which  was  paid  by  De  Laet ;  and  a  bond 
of  indemnity  in  the  penalty  of  9000/.  against  such  payments  charged 
by  De  Laet  in  the  account,  for  which  he  could  produce  no  vouchers, 
was  executed  by  him  to  Lord  Hardwicke  upon  the  12th  of  May, 
1792.  De  Laet  also  paid  Russell  200/.  as  a  compensation  for  his 
trouble  in  investigating  the  account. 

In  1786  De  Laet  being  employed  by  Lord  Hardwicke  to  sell 
certain  estates  sold  them  to  John  Wright  for  the  sum  of  5550/. 

By  indentures  of  lease,  dated  the  26th  of  February,  1790,  cer- 
tain tithes,  called  the  Ridge  tithes  and  Ahnoners  tithes,  and  certain 
woocls,  called  Tittenhanger,  all  being  the  property  of  Lord  Hard- 
wicke, were  let  to  Justinian  Casamajor,  Esq.  for  a  term  of  twenty- 
three  years  from  the  12th  of  May  preceding  at  the  yearly  rent  of 
196/.,  and  subject  to  other  annual  outgoings  to  the  amount  of  71/. 

45.  6d.  This  affair  was  transacted  wholly  by  De  Laet. 
[*412]  In  June  1792  De  Laet  died;  having  devised  his  real 
estates  in  the  counties  of  Middlesex  and  Hertford  to 
Justinian  Casamajor,  Esq.  for  life,  with  remainder  to  his  son  Wil- 
liam Charles  Casamajor  and  his  issue  male  in  strict  settlement, 
with  various  remainders  over,  the  ultimate  remainder  to  Justinian 
Casamajor  and  Humphrey  Sibthorpe  in  fee;  and  he  disposed  of 
all  the  residue  of  his  real  and  personal  estates  upon  the  trusts 
therein  mentioned. 

The  bill,  filed  by  Lord  Hardwicke  against  the  executors  and  de- 
visees of  De  Laet,  had  three  objects ;  first,  to  open  the  account,  upon 
chaiges  of  errors,  false  charges,  over-charges,  and  omissions,  dis- 
covered by  Russell  since  the  death  of  De  Laet,  to  the  amount  of 
4644/.  10*.  9d. 

Secondly ;  as  to  the  estates  sold  to  Wright.  With  respect  to 
those  estates,  the  bill  charged,  that  they  were  sold  for  much  less 
than  their  real  value ;  and  that  De  Laet  agreed  to  sell  them  to 
Wright  for  the  sum  of  5550/.  upon  condition  or  under  some  agree- 
ment or  understanding,  that  Wright  should  convey  to  De  Laet  a 
meadow,  called  Sleapside  Meadow,  part  of  the  same  estates,  with- 
out any  consideration  or  for  some  inadequate  consideration  ;  which 
meadow  was  conveyed  accordingly  ;  and  De  Laet  continued  in  pos- 
session of  the  said  meadow  till  his  death ;  and  since  that  time  the 
Defendant  Casamajor  has  been  in  possession  under  his  will.  i 

Thirdly ;  as  to  the  lease  of  the  tithes  and  woods  to  Casamajor. 
The  bill  charged,  that  in  and  since  the  year  1786  the  said  tithes  and 
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woods  were  worth  yearly  between  4  and  500{.,  to  be  let  upon  a  lease 
for  twenty-one  years ;  and  that  Levi  Lavender,  one  of  the  Plaintiff's 
tenants,  applied  for  such  lease  to  De  Laet ;  who  offered  it  to  him  at 
a  rent  of  &00Z.  a-year.  Lavender  offered  to  take  it  at  a  rent  of  400/. 
a-year,  which  De  Laet  refused. 

The  bill  therefore  prayed  a  general  account  of  all  dealings  and 
transactions  of  De  Laet  with  regard  to  the  Plaintiff,  and  of  all  sums 
of  money  received  and  paid  by  De  Laet  on  account  of  the  Plaintiff 
or  his  estates  during  the  time  aforesaid ;  and  that  the  difference  be- 
tween the  sum  of  5550/.,  for  which  De  Laet  sold  the  said  estates  to 
Wright,  and  the  real  value  of  the  said  estates,  including  Sleapside 
Meadow,  at  the  time  of  such  sale  may  be  ascertained  ;  and  also,  that 
the  damage  sustained  by  the  Plaintiff  by  reason  of  the  said 
*  lease  being  made  for  the  rent  of  196/.  may  be  ascertain-  [*  413] 
ed ;  or  that  the  said  lease  may  be  declared  void,  and  be 
delivered  up  to  be  cancelled ;  and  that  the  Defendant  Casamajor  may 
be  decreed  to  deliver  up  possession  of  the  promisee  included  therein, 
and  account  for  the  real  value  of  such  premises  from  the  date  of  the 


The  bill,  as  far  as  it  sought  to  open  the  account,  was  resisted  on 
the  ground,  that  the  account  stated  by  Russell  was  considered  by  all 
parties  as  a  final  settlement,  not  by  De  Laet  only,  but  by  the  Plain- 
tiff himself. 

In  support  of  that  objection  the  Defendants  relied  on  the  pay- 
ments of  the  balance  to  the  Plaintiff  and  the  sum  of  200/.  to  Russell, 
the  acceptance  of  the  bond,  of  indemnity,  and  a  letter  from  the 
Plaintiff  to  De  Laet,  dated  the  4th  of  May  1792,  before  the  pay- 
ment of  the  balance ;  in  which  the  Plaintiff  after  expressing  his  con- 
cern, that  it  was  not  in  his  power  to  write  sooner  concerning  the 
final  determination  of  the  matters  then  depending  between  them, 
proceeds  thus: 

*^  The  investigation  of  Mr.  Russell  has  only  put  the  accounts  in 
the  form,  in  which  they  ought  to  have  been  drawn  up  each  year ; 
and  therefore  I  think  it  perfectly  right  and  fair,  that  you  should  pay 
the  expense  of  that  investigation.  It  is  also  right,  that  I  should  be 
indemnified  by  you  against  the  chance  of  paying  such  biUs  as  are  in 
your  accounts  stated  to  have  been  paid.  For  this  reason  Mr.  Rus- 
sell waits  upon  you  with  a  bond  for  that  purpose ;  the  execution  of 
which  by  you  together  with  the  instrument  accompanying  it  will  se- 
cure me  against  such  contingency.  After  this  I  shall  not  be  desirous 
of  continuing  in  any  respect  a  creditor  of  your's :  nor  shall  I  wish  to 
receive  from  you  any  thing  more  than  what  I  can  prove  myself  enti- 
tled to.  The  errors  and  omissions  will  leave  a  balance  in  my  fiivor 
after  payment  of  your  salary.  This  I  shall  state  to  you  as  soon  as 
possible ;  and  after  that  I  am  ready  to  send  you  a  full  release.  I 
think,  Mr.  Russell  should  have  the  sum  of  200  guineas  paid  him  for 
the  expense  and  trouble  of  the  investigation  ;  and  to  which  I  trust 
you  will  have  no  objection." 

On  the  other  side  the  letters  of  De  Laet  were  produced,  declaring, 
VOL.  IV.  24 
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that  the  Plaintiff  should  not  lose  a  shilling  by  him ;  that  he,  or  his 
executors,  if  he  should  die,  would  pay  the  last  farthing,  &c. 

The  Defendant  Casamajor  by  his  answer  submitted,  that  Russell 
being  nearly  two  years  employed  in  the  investigation,  and  having 
had  all  the  assistance  and  information  De  Laet  could  give  him,  it  is 
not  probable,  that  Russell  can  have  any  better  information  than  he 
might  have  obtained  in  the  Ufe  of  De  Laet.  Besides,  as  such  account 
has  been  made  out  since  the  Death  of  De  Laet,  it  must  be  considered 
as  a  partial  account ;  and  if  De  Laet  had  been  living,  he  might  have 
given  full  answers  and  explanations  to  the  charges  made.  Therefore, 
and  as  infants  are  interested  in  his  real  and  personal  estate,  the  De- 
fendant submits,  that  the  account  settled  in  De  Laet's  life-time 
ought  not  to  be  opened ;  and,  if  there  is  any  question,  whether  the 
account  should  be  opened,  or  not,  it  ought  to  be  by  a  charge  before  the 
Master  in  the  cause  instituted  by  the  executors  of  De  Laet  for  taking 
the  accounts  of  his  personal  estate,  &c.  As  to  the  Sleapside  Mea- 
dow, the  Defendant  Casamajor  admitted,  that  he  was  in  possession 
of  that  meadow  since  De  Laet's  death ;  and  that  he  had  seen  a  con- 
veyance of  it  dated  the  7th  of  May  1789,  from  Browne,  a  trustee, 
and  Wright,  to  DeLaet  in  fee  in  consideration  of  160Z. ;  the  receipt 
of  wliich  sum  was  acknowledged  upon  the  back,  signed  by  Wright. 
He  believed,  the  meadow  was  let  at  11.  a-year. 

John  Wright  deposed,  that  in  1788  De  Laet  told  him,  if  ho  had 
any  money  to  spare,  he  (De  Laet)  could  buy  him  an  estate,  by  which 
he  could  make  some  money  for  the  deponent.  He  answered,  he  had 
1800/.  Soon  afterwards  De  Laet  informed  him,  he  had  bought  the 
estate,  but  it  came  to  much  more  money  ;  but  that  he  himself  would 
find  the  rest.  Soon  afterwards  he  procured  the  said  estate  to  be 
conveyed  to  the  deponent ;  and  afterwards  informed  him,  he  ^De 
Laet)  could  dispose  of  such  estate  again  to  different  people ;  ana  he 
accordingly  afterwards  disposed  of  part  thereof  to  three  different 
persons :  viz.  Mr.  Ridge,  Captain  Lambert,  and  a  merchant  in  the 
city,  whose  name  the  deponent  does  not  recollect ;  and  the  deponent 
executed  conveyances  of  such  parts,  but,  he  believes,  not  the  whole 
of  the  said  estate ;  at  which  time  De  Laet  paid  him  1900Z.  About 
a  month  before  the  death  of  De  Laet  the  deponent  executed  a  con- 
veyance at  his  house,  and  does  not  know  of  what,  unless 
[''^  415]  the  said  field;  having  executed  *it  in  confidence  of  the 
representation  of  Vernon  and  De  Laet,  that  it  was  neces- 
sary for  him  to  do  so  without  knowing  the  purport.  The  deponent 
received  no  profit  from  the  transaction  except  lOOl,  more  than  the 
1800/.  he  had  advanced. 

Levi  Lavender  deposed,  that  he  was  employed  several  years  in 
the  management  of  the  woods,  comprised  in  Casamajor's  lease  by  De 
Laet ;  who  in  1786  offered  to  let  the  said  woods  and  the  tithes  com- 
prised in  the  said  lease  for  a  rent  of  500^.  a-year.  The  deponent 
offered  400/.  a-year.  He  conceived  them  worth  that  rent  for  twen- 
ty-one years ;  and  would  now  give  it.  When  the  tithes  were  raised 
by  De  Laet,  the  deponent's  tithes  were  not  raised :  but  De  Laet  de- 
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sired  him  to  attend  the  meeting,  and  to  say,  that  he  had  settled  his 
tithes  with  De  Laet. 

Attorney  General,  [Sir  John  Scott]  and  Mr.  Grant,  for  the  Plain- 
tiff. Upon  the  first  point,  this  is  not  a  settled  account ;  and  if  it  is, 
this  Court  will  not  consider  it  so  under  such  circumstances.  The 
letters  of  De  Laet  show,  that  it  was  not  his  intention,  that  these  ac- 
counts should  be  final  and  conclusive.  There  was  no  intention  on 
either  side  to  have  the  account  considered  as  closed.  Russell  had 
no  authority  to  make  a  conclusive  settlement  of  the  account.  He 
was  not  an  arbitrator.  He  was  employed  in  the  mere  capacity  of  an 
accountant.  He  was  paid  by  De  Laet  for  stating  the  account  for 
him ;  and  had  De  Laet's  assent  to  every  alteration.  He  was  oblig- 
ed to  state  the  account  from  De  Laet's  information ;  and  many 
things  were  considered  unadjusted.  The  Plaintiff  thought,  that, 
when  the  account  should  be  settled,  a  release  was  to  be  given. 
Upon  the  whole  of  this  case  the  Plaintiff  is  entitled  at  his  option 
either  to  open  the  account  generally  or  to  be  at  liberty  to  surcharge 
and  falsify. 

As  to  the  transaction  of  the  sale  to  \7right  and  the  con- 
veyance of  *the  Sleapside  Meadow,  part  of  that  estate,  [  *4]6] 
to  De  Laet  without  consideration,  an  inquiry  must  be  di- 
rected as  to  the  value  of  the  estates  sold  ;  and  if  it  shall  be  found  to 
exceed  the  sum  of  5550Z.,  the  price,  that  was  paid,  the  excess  must 
be  answered  out  of  the  estate  of  De  Laet.  With  respect  to  the 
Sleapside  Meadow,  the  Plaintiff  must  have  the  option  to  take  it,  or 
to  have  what  shall  be  found  to  be  the  real  value. 

As  to  the  lease  of  the  woods  and  tithes  to  the  Defendant  Casama- 
jor,  there  is  no  evidence  of  fraud  in  him  in  obtaining  it :  but  De 
Laet  intended  in  viokition  of  his  duty  to  his  principal  Lord  Hard- 
wicke  to  give  Casamajor  an  advantage  in  this  lease.  De  Laet  there- 
fore being  the  agent  both  of  the  lessor  and  lessee,  it  is  not  fit,  that 
Casamajor  should  retain  the  benefit  of  it.  De  Laet,  if  he  did  not 
studiously  conceal  from  the  Plaintiff,  that  Lavender  had  been  in 
treaty  with  him  for  a  lease  of  these  woods  and  tithes,  certainly  never 
communicated  his  offer. 

Solicitor  General  [Sir  John  Mtford],  and  Mr.  Mansfield,  for  the 
Defendants,  contended,  that  the  account  ought  not  to  be  opened ; 
and  they  resisted  the  inquiry  as  to  the  other  points. 

Lord  Chancellor  [Loughborough].  The  accounts  having  been 
so  improperly  kept,  when  Lord  Hardwicke  began  to  look  into  his 
own  affairs,  they  came  to  this  arrangement ;  that  an  accountant 
should  be  employed  to  prepare  a  statement  of  the  accounts  in  a  reg- 
ular form.  It  appears  perfecdy  understood  on  both  sides,  that  the 
account  should  be  stated  as  drawn  up  by  Russell,  and  so  far  as  he 
had  gone  it  is  admitted  to  be  an  account,  that  was  not  to  be  un- 
ravelled, but  subject  to  such  errors  as  had  not  then  been  suggest- 
ed. On  both  sides  it  was  expected,  that  the  balance  might  be  much 
larger. 
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The  justice  of  the  case  is,  that  the  account  shall  stand,  as  stated 
by  Russell ;  with  liberty  to  the  Plaintiff  to  surcharge  and  falsify. 

With  respect  to  the  other  two  circumstances  of  the  cause,  cer- 
tainly the  transaction  as  to  the  sale  of  the  estate  very  much  im- 
peaches the  morality  of  De  Laet's  character.  The  transaction  is 
different  from  that  in  Fox  v.  Mackreth  (1),  and  worse.  The  Plain- 
tiff employed  De  Laet  to  sell  these  estates  to  the  best  advantage. 
Wright  is  set  up  as  the  purchaser.  He  had  no  specific  knowledge 
of  the  purchase.  The  estates  were  sold  in  parcels.  Part  was  not 
sold.  The  names  of  three  purchasers  appear :  two  only  were  known 
to  Wright.  De  Laet  was  in  fact  the  purchaser  from  the  Plaintiff; 
and  the  plain  rule  of  justice  is,  that  he  sliould  be  charged  with  the 

actual  value  of  the  estate. 
[*  417]         *  As  to  the  Sleapside  Meadow,  the  Plaintiff  has  a  right 
to  take  that,  if  he  pleases. 

The  decree  directed,  that  the  account  stated  by  Russell  up  to  the 
19th  of  May,  1792,  shall  stand ;  with  liberty  to  the  Plaintiff  to  sur-< 
charge  and  falsify. 

It  was  referred  to  the  Master,  to  whom  the  cause  of  Browne  v. 
Casamajor  (2)  was  referred,  to  inquire,  what  was  the  value  of  the 
premises  conveyed  by  the  Plaintiff  to  John  Wright  by  the  inden- 
tures of  the  15th  and  16th  of  March,  1787,  in  consideration  of 
5550/.,  at  the  time  the  same  were  so  conveyed,  and  to  distinguish 
what  was  the  value  of  the  said  premises  respectively  ;  and  to  inquire, 
to  whom  the  said  premises  or  any  of  them  were  sold  or  conveyed 
by  Wright  or  De  Laet ;  and  what  were  the  prices  paid  for  the  sev- 
eral parcels  of  the  said  premises  respectively :  the  Plaintiff  to  be  at 
liberty  to  elect,  whether  to  abide  by  the  valuation  of  the  said  estates, 
or  by  the  prices,  at  which  the  same  were  sold ;  and,  as  to  the  Sleap- 
side Meadow  conveyed  by  Wright  to  De  Laet  for  the  nominal  con- 
sideration of  1601.  the  Plaintiff  to  elect,  whether  he  will  accept  of 
what  shall  appear  upon  the  inquiry  to  be  the  value  thereof,  or 
whether  he  will  insist  upon  the  same  as  owner  thereof.  It  was  far- 
ther directed,  that  the  parties  shall  proceed  to  a  trial  at  law  by  a 
special  jury  at  the  next  assizes  for  the  county  of  Hertford  upon  the 
following  issue : 

What  was  the  annual  value  between  the  years  1786  and  1790  of 
the  tithes,  woods,  and  premises,  comprised  in  the  lease,  dated  the 
26th  of  February,  1790,  granted  by  the  Plaintiff  to  John  Casamajor, 
to  be  let  lo  a  tenant  for  a  term  of  twenty-three  years,  subject  to  the 
covenants,  payments,  and  outgoings,  in  the  lease  mentioned  on  the 
part  of  the  lessee. 

Upon  the  trial  of  that  issue  the  verdict  was,  that  the  tithes,  woods, 
and  premises,  in  the  said  lease  mentioned,  to  be  let  to  a  tenant  for 
a  term  of  twenty-three  years,  subject  to  the  covenants,  payments, 

f  1)  2  Bro.  C.  C.  400;  fFhitkcoU  v.  Laurence, ardt^  vol.  iii.  740,  and  the  note,  752. 
(2)  The  cause  instituted  by  the  executois  of  De  Laet  for  establishing  his  will 
and  taking  the  accounts. 
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and  outgoings,  on  the  part  of  the  lessee,  were  worth  a  dear  rent 
of  320/.  a-year  between  the  years  1786  and  1790. 

1799,  Feb.  9/A«  The  cause  was  brought  on  for  farther  directions 
upon  that  branch  only,  that  was  the  subject  of  tlie  issue. 

7%e  Attorney  General  [Sir  John  Scott]  and  Mr.  Chanty  for  the 
Plaintiff  pressed  for  an  account  of  the  loss  incurred  by  him  in  res- 
pect of  the  lease  against  the  estate  of  De  Laet  upon  the  foot  of  the 
verdict. 

The  Solicitor  Oeneral  [Sir  John  SBtford]  and  Mr.  Mansfield,  for 
the  Defendants,  complained  in  strong  terms  of  the  verdict,  which 
was  obtained  chiefly  upon  the  evidence  of  Lavender :  but  they  did 
not  desire  a  new  trial. 

They  also  contended,  that  it  was  a  new  equity  to  ask  damages 
against  the  estate  in  respect  of  a  loss  arising  from  a  tort,  that  died 
with  the  person. 

Lord  Chancellor  [Loughborouoh]  upon  that  objection  observed, 
that  it  was  a  fraud ;  and  though  an  action,  sounding  in  damages, 
dies  with  the  person,  Vae  ground  of  jurisdiction  in  equity  is,  that  it 
is  a  debt  (1). 

The  aecree  therefore  directing  the  account,  Mr.  Casamajor  rather 
than  account  in  respect  of  the  remainder  of  the  term  at  the  rate 
established  by  the  verdict  offered  to  give  up  the  lease  (2). 

[This  note  also  relates  to  &  Cpoti,  14  Yes.  504.] 

1.  That  a  steward  imposes  upon  himself  by  the  Teiy  nature  of  the  emplo^ent 
he  has  accepted,  the  duty  of  keeping  aceoants,  not  only  out  of  justice  to  his  em- 
ployer, but  to  himself ;  Bee  Ahddlediidiy.iaiartandj  5  Yea.  91;  and  although  it  is 
reported  to  have  been  said  in  DinunddU  v.  BaHlie^  6  Yes.  141,  that  the  case  of  a 
deward  stood  upon  its  own  specialties ;  yet  it  has  been  since  laid  down,  more 
universally,  that  a  principal  may,  in  all  cases,  file  a  bill  against  anv  agent  of  his, 
foT  an  account  Mackame  v.  Joknilon,  4  Mad.  S75 ;  JnaegiV  v.  Baaiktr^  4  Mad. 
417;  KtnM  v.  Pryor,  7  Yes.  350:  and  see,  asOef  note  1  to  frtymovJOi  v.  Ba^^  1 
Y.  416.  It  is,  indeed,  the  very  first  du^  of  every  accounting  party,  to  be  con- 
stantly ready  with  his  accounts.  Pearat  v.  Gfreen,  1  Jac.  &  Walk  140.  And  it 
re  a  gross  neglect  of  duty  if  he  keep  them  irre^arly,  or  omit  to  preserve  vouchers 
against  himself,  as  well  as  in  his  own  favor:  if  he  does  not  enable  his  employers 
to  know  what  demand  they  have  against  him,  he  may  mclude  himself  from  say- 
ing he  has  any  demand  against  them.  WhUt  v.  La^  JAwxln,  8  Yes.  969 ;  Liip" 
Urn  V.  Wkdty  15  Yes.  441.  And  lon^  delay  in  makui^  claims,  is  of  less  weight 
when  urged  by  an  agent  in  bar  of  his  principal,  than  in  any  other  case.  Beotc- 
mofil  V.  Boutttee,  5  Yes.  ^92,494;  &  C.  on  appeal,  7  Yes.  605;  and  see  MUnte  v. 
CowUy,  4  Price,  103;  Langstqfft  v.  Fmunek,  10  Yes.  40a  But  though  nothing 
is  more  important  to  justice  than  to  hold  professional  men  to  accuracy,  yet  before 
decreeing  an  account,  even  against  them,  after  a  great  length  of  time,  it  ought  to 

(1)  See  The  Bishop  o/mmchuUry.  Emghi,  1  P.  WUL  406;  PvUeneyv.  War- 
ren,mMf,voLvL73;  Miarquu4fIamsdoumev.Mardd(niessI^^ 

1  Madd.  lia 

(2)  Post,  Lord  Hardwicke  v.  Vernon,  vol  xiv.  504 ;  MddUdUch  v.  Shoficmd, 
Beawnonty.BouUbee,v,&7',  485;  viL599;  xL358;  Lord  CheAoorlh  v.  Edwards, 
IVkUe  V.  Lady  Lincoln,  viii.  46, 363;  Lcufy  Ormondv.  Hutddnson,  xiii.  47;  xvi. 
94 ;  Lufton  v.  fFhiU,  xv.  432 ;  Jkfodfcenzie  v.  Johnston,  Massy  v.  Bonner,  4  Madd. 
373, 413;  Lord  Selsey  v.  Rhoadu,  2  Sim.  &  Stu.  41.  For  the  Cases  of  Attorney 
and  Client,  see,  ante,  Murman  v.  Payne,  vol.  ii.  199,  and  the  note,  204 ;  Gibson  v. 
Jeyes,  vL  2(S6»  and  the  note,  280. 
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be  considered,  whether  the  circumstanceB  of  the  particular  case  do  or  do  not  ren- 
der such  a  course  reasonable.    Maedonald  v.  MacdonaUj  1  Bligh,  336. 

2.  That  no  advanta^  which  one  party  to  a  bargain  has  obtained  by  collusion 
with  the  agent  of  the  other  party  can  be  retained ;  see  Lord  Abingdon  v.  BvUer^ 

1  Ves.  Jun.  206 ;  WcM  v.  Grwot,  3  Sch.  &  Lef.  493.  And  it  is  equally  clear,  that 
a  steward  himself,  dealing  with  his  employer,  can  retain  no  underhand  advantage, 
obtained  by  means  of  his  situation  as  steward ;  though  no  rule  of  policy  prevents 
a  steward  from  accepting  a  bounty,  which  is  the  unbiassed  and  well  understood 
act  of  his  employer,  fuUy  aware  of  its  nature  and  extent    Lord  Sdsey  v.  Bhoadts^ 

2  Sim.  &  Stu.  50. 
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Leoact  to  the  trustees  of  a  chapel  for  Protestant  DissentexB,  to  be  applied  by  them 
towards  the  discharge  of  the  mortgage  on  the  said  chapel,  is  void  under  the 
Stat  9  Geo.  II.  c.  36.  The  mortgage  having  been  paid  off  by  other  funds  in 
the  testator's  life,  the  Court  womd  not  say,  the  legacy  might  not  have  been 
applied  in  repairing  or  sustaining  the  chapel ;  but  was  of  opinion,  it  could  not 
be  applied  to  any  other  charitable  purpose. 

Bequest  of  the  residue  to  A.  for  life ;  and  after  her  death  legacies  were  given  to 
B.  or  to  her  proper  representative,  in  case  she  should  not  be  living  at  the 
decease  of  A.  and  to  four  other  persons  or  their  representatives  or  representa- 
tive: one  of  the  four  died  in  the  life  of  the  testator:  and  another  survived  him, 
but  died  in  the  life  of  A.:  the  former  lapsed ;  the  latter  vested,  (a)  [p.  419.] 

Mortgage  of  turnpike  tolls  is  within  the  stat  9  Geo.  IL  c.  36,  [p.  430,  note.1 

Bequest  of  money  to  enable  a  trustee  for  a  charity  to  complete  a  contract  for  the 
purchase  of  land  is  void  by  the  statute  9  Geo.  11.  c.  36,  [p.  431.] 

To  prevent  a  lapse  the  intention  must  be  perfectly  clear,  [p.  4S^] 

John  Brown  by  his  will,  dated  the  18th  of  June  1785,  after  giv- 
ing some  specific  and  pecuniary  legacies  gave  and  bequeathed  the 
residue  of  his  property  in  the  following  manner : 

<'  The  rest  and  residue  of  my  estate  and  effects  of  what  kind  so- 
ever I  direct  may  be  disposed  of  and  the  money  arising 
[  *419  ]    from  *  the  sale  to  be  paid  unto  my  said  trustees  to  be  by 
them  invested  in  the  public  funds  or  some  other  good  secu- 
rity at  their  discretion,  and  the  interest  thereof  to  be  paid  to  my 
dear  wife  Elizabeth  during  her  natural  life :  at  her  decease  I  direct, 

(a)  It  has  been  established  irom  the  earliest  periods,  both  in  the  ecclesiastical 
courts  and  in  equity,  that,  unless  the  legatee  survive  the  testator,  the  legacy  is 
extin^ruished ;  neither  can  the  executors  or  administrators  demand  the  same.  2 
Williams,  Exec.  869,  where  the  authorities  are  accumulated  in  illustration  of  the 
distinctions  which  have  been  ingrafted  On  this  rule.  Even  in  a  case,  where  a 
legacy  is  given  to  a  man  and  his  executors,  admimstrators,  and  assigns,  or  to  a 
man  and  his  representatives,  these  words  are  taken  as  mere  surplusage,  and  the 
legacy  is  lost  Ibid.  Didanson  v.  PtaviSy  8  S.  &  R.  71 ;  Trvppe  v.  Drazier,  4 
Har.  &.  Johns.  446 ;  Deans  v.  Tavl,  6  Dana,  52;  Harris  v.  Fhf,  7  Paige,  421 ; 
Mison  V.  Moorty  1  Ired.  Eq.  31.  A  testator  has  a  power  to  prevent  a  legacy  from 
lapsing;  but  to  be  effectual  this  must  be  executed  in  express  terms.  Bontv. 
Cooke,  1  M^Cle.  177.  It  has  been  decided  that  a  legacy  lapses  where  the  lega- 
tee, not  being  a  lineal  descendant  of  the  testator,  dies  in  his  ]ife>time,  nothwith- 
standing  the  testator  knew  of  }as  death,  and  intended  his  children  should  have 
the  benefit  of  the  legacy.  ComfoH  v.  Mather,  2  Watts  &  S.  450. 
VOL.  IV.  24* 
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that  the  sum  of  5002.  be  paid  to  the  trustees  of  the  chapel  in  Essex 
street  (whereof  the  Reverend  Mr.  Lindsay  and  the  Reverend  Doc- 
tor Disney  are  ministers)  to  be  applied  by  them  towards  the  dis- 
charge of  the  mortgage  on  the  said  chapel :  And  I  farther  give  and 
bequeath  to  my  aforesaid  niece  Elizabeth  Cooper  the  sum  of  2000/. 
or  to  her  proper  representative  in  case  she  should  not  be  living  at 
the  decease  of  my  wife.  I  also  give  to  each  of  the  children  of  my 
sister  Elizabeth,  namely,  John,  Dorothy,  WilUam,  and  Christopher^ 
or  their  representatives  or  representative,  the  sum  of  2000/.  The 
remainder  I  direct  to  be  equally  divided  between  Josiaii  Messer 
aforesaid  and  John,  the  son  of  my  very  worthy  and  much  respected 
friend  and  partner  Thomas  Corbyn,  share  and  share  alike." 

The  testator  appointed French  and  Josiah  Messer,  whom  he 

had  nominated  as  trustees,  and Stacey,  to  be  his  executors. 

By  a  codicil,  dated  the  13th  of  August,  1787,  after  giving  some 
legacies  he  proceeded  thus : 

<<  At  the  decease  of  my  dear  wife  I  give  unto  Thomas  Rogers, 
Matthew  Twogood,  and  Michael  Dodson,  Esquires,  treasurers  to  the 
new  Academical  Institution  among  Protestent  Dissenters  or  to  the 
treasurers  at  the  time  the  sum  of  2000/.  to  be  by  them  applied  upon 
the  purposes  of  the  said  Institution :  the  remainder  after  payment 
of  all  legacies,  &c.  as  before  directed  by  my  will." 

The  testator  died  in  1788.  Elizabeth  Brown,  his  widow,  died 
upon  the  24th  of  December,  1797. 

John  Barker,  one  of  the  children  of  the  testator's  sister  Elizabeth, 
died  during  the  life  of  the  testator ;  leaving  a  widow  and  children. 
Christopher  Barker,  another  son  of  the  testator's  sister,  died  soon 
after  the  death  of  the  testator,  but  during  the  life  of  his  widow. 

The  bill  was  filed  by  John  Corbyn,  one  of  the  residuary  legatees, 
praying  an  account  of  the  personal  estate,  debts,  &c. ;  that  the  said 
two  legacies  of  2000/.  each  given  to  John  and  Christopher  Barker, 
and  also  the  legacy  of  500/.  to  the  trustees  of  the  Essex-street 
Chapel,  and  the  legacy  of  2000/.  to  the  treasurers  of  the  Academ- 
ical Institution  for  Protestent  Dissenters,  may  be  declared  void,  and 
to  have  fallen  into  the  residue. 

The  trustees  for  the  chapel  in  Essex-street  ,by  their  an- 
swer *  stated,  that  they  believe,  the  chapel,  or  the  equity  [*420] 
of  redemption  thereof  subject  to  a  mortgage,  upon  which 
was  then  due  the  sum  of  836/.  IO5.  and  some  interest,  was  in  Janu- 
ary 1783  conveyed  to  and  vested  in  certain  trustees  in  fee-simple 
for  the  public  worship  and  service  of  Ahnighty  God  therein ;  and 
that  the  said  chapel  and  premises  belonging  to  the  same  were  on  or 
about  the  25th  of  March,  1779,  conveyed  to  the  Defendant  Godfrey 
Kettle  «in  fee-simple  for  the  purpose  of  securing  the  repayment  of 
1000/.  and  interest ;  which  principal  sum  had  been  previously  ad- 
vanced by  the  Reverend  Theophilus  Lindsay  upon  the  security  of 
the  said  premises,  and  for  whose  benefit  Godfrey  Kettle  was  a  trus- 
tee. 

They  admit,  that  on  or  about  the  6tli  of  December,  1781,  the 


4tM)  iSOBBTN  V.  rBSNCH.  [1799. 

mim  of  1131.  IO5.,  part  of  the  said  sum  of  lOOOZ.,  was  paid  off  and 
dischafged ;  and  that  the  sum  of  886/.  IO5.,  being  the  remainder  of 
the  said  sum  of  1000/.,  was  paid  off  and  dischaiged  on  or  before  the 
19th  of  Marph,  1785,  by  a  donation  by  one  Mr.  Brooksbank ;  and 
that  the  same  premises  were  reconveyed  by  the  Defendant  Kettle 
*by  the  direction  of  Theophilus  Lindsay  to  the  persons,  who  were  at 
that  time  trustees  of  the  chapel ;  and  they  say,  the  said  mortgage 
was  so  paid  off  and  discharged  in  the  life  of  the  testator  and  before 
the  date  and  execution  of  his  will. 

The  bill  stated,  that  the  Academical  Institution  mentioned  in  the 
codicil  was  formed  for  teaching  and  promoting  certain  religious 
tenets  and  sentiments ;  which  differ  from  the  established  religion ; 
that  certain  lands  at  Hackney  were  vested  in  trustees  for  the  pur- 
poses of  the  said  institution ;  and  part  of  the  institution  was,  that  it 
should  be  for  ever  carried  on  upon  the  said  premises.  The  bill  then 
suggested,  that  at  the  death  of  Elizabeth  Brown  the  institution  had 
ceased :  but  upon  the  answers  of  the  trustees  this  part  of  the  bill 
was  given  up. 

The  questions  were,  first,  whether  the  legacy  to  the  £ssex-street 
Chapel  was  void  within  the  Statute  (^H : 

Secondly,  if  the  legacy  was  not  voicl  by  the  Statute,  whether,  the 
express  purpose  of  it  having  been  satisfied  by  other  means, 
[*421]  that  institution  could  have  the  benefit  of  it  for  any  other 
purpose : 

Thirdly,  whether  the  legacies  to  John  and  Christopher  Barker  or 
their  representatives  failed  in  consequence  of  their  deaths. 

Mr.  Owen,  for  the  Pkdntiff,  and  Mr.  Riehardsy  for  the  Defendant 
^  Messer,  the  other  residuary  legatee.  The  question  upon  the  Statute 
seems  so  clear,  that  it  is  scarcely  possible  to  argue  it  without  hear- 
ing what  can  be  said  in  support  of  the  legacy.  It  cannot  be  distin- 
guished from  a  bequest  of  a  term  for  years,  or  a  direction  to  the  trus- 
tees to  purchase  a  term  for  years.  In  Widmore  v.  The  Governors 
of  Queen  Anne^s  Bounty,  1  Bro.  C.  C.  13,  33,  n.  the  legacy  was 
held  void  upon  the  ground,  that  now  by  the  regulations,  that  corpo- 
ration has  made,  every  thing  given  to  them  must  be  laid  out  in  land. 
There  is  no  difference  between  giving  a  mortgage  to  a  charity  and 
giving  a  sum  of  money  to  be  laid  out  upon  a  mortgage.  There  is 
an  apparent  distinction  betvireen  this  case  and  those,  in  which  gifits 
of  money  to  be  laid  out  upon  land  already  in  Mortmain  have  been 
sustained ;  as  where  money  is  bequeathed  to  beautify  or  repair  a 
chapel  already  erected. 

Upon  the  second  question,  supposing  this  legacy  not  void  by  the 
Statute,  the  mortgage  having  been  paid  off,  and  therefore  the  object 
of  the  legacy  not  being  in  existence,  it  is  adeemed ;  like  a  legacy  of 
a  horse,  which  does  not  exist  at  the  death  of  the  testator.  The  par- 
ticular object  cannot  now  be  answered.  There  is  no  such  incum- 
brance to  be  removed.     The  legacy  is  given  only  for  the  special 

(1)  9  Geo.  II.  c.  36. 
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purpose  of  paying  cff  that  incumbrance,  not  for  the  general  purposes 
of  the  institution.  There  is  no  intimation  of  an  intention  to  give 
them  this  legacy,  in  case  the  mortgage  was  removed.  If  a  legacy 
is  given  for  the  purpose  of  building  a  church,  and  they  will  not  take 
it  for  that  purpose,  the  legacy  is  gone :  Attorney  General  v.  The 
BUhop  of  Oxford  (1). 

There  is  no  general  charitable  intention,  under  which  the  Crown 
can  have  a  right  to  appoint ;  the  particular  purpose  having  failed. 
It  may  be  doubtful,  whether  this  institution  is  a  charity.  It  is  to 
support  a  chapel,  in  which  are  to  be  received  such  persons  as  choose 
to  attend  their  mode  of  worship,  differing  from  the  established 
church.  Is  that  a  charity ;  and  shall  this  fund  go  as  a 
*sum  devoted  generally  to  charitable  purposes,  and  to  be'  [*  422] 
applied  by  the  Crown  ?  The  particular  object  has  failed : 
there  is  no  intimation  of  any  other ;  and  there  is  no  general  charita- 
ble purpose. 

Upon  the  third  question,  both  the  legacies  to  John  and  Christo- 
pher Barker  have  foiled  by  the  death  of  the  former  during  the  life  of 
the  testator,  and  of  the  latter  during  that  of  his  widow.  In  Cooper 
V.  Thornton^  3  Bro.  C.  C.  96,  186,  the  children  took  an  immediate 
interest.  It  would  be  going  a  great  way  to  insert  the  words  <<  in 
case  of  their  deaths  in  my  life  or  the  life  of  my  wife  ;"  especially 
as  the  legacy  immediately  preceding  contains  such  a  provision.  It 
is  like  a  legacy  to  a  person,  who  does  not  exist :  Mayhank  v.  Brooks^ 
1  Bro.  C.  C.  84.     Hutcheion  v.  Hammond,  3  Bro.  C.  C.  128. 

Mr.  Piggott  and  Mr.  RomiUy,  for  the  trustees  of  the  Essex- 
street  Chapel,  Defendants.  This  is  undoubtedly  a  charitable  pur- 
pose :  Attorney  General  v.  Cocky  2  Ves.  273. 

As  to  the  objection  upon  the  Statute,  this  is  an  interest  in  land 
already  in  mortmain.  Therefore  at  does  not  fall  within  the  authori- 
ties, that  a  mortgage,  or  a  lease,  or  a  rent,  is  within  the  Statute. 
That  only  holds,  where  the  land  is  not  already  in  mortmain :  but  you 
may  lay  out  money  upon  land  already  in  mortmain.  It  was  not  the 
object  of  the  Statute  to  prevent  land  already  in  mortmain  from  be- 
ing improved.  The  object  was  to  prevent  new  land  from  being 
brought  into  mortmain.  It  is  assumed,  that  giving  money  to  pay  off 
a  mortgage  is  exactly  the  same  as  if  the  mortgagee  was  to  give  the 
mortgage :  but  it  would  not  be  unlawful  for  a  mortgagee  to  give  the 
mortgage  directly,  if  the  land  was  already  in  mortmain.  The  mort- 
gagee might  by  his  will  have  given  the  mortgage  to  these  trustees 
having  the  equity  of  redemption.  A  mortgage  is  certainly  consider- 
ed merely  as  a  debt ;  though  in  strictness  the  mortgagee  has  the  legal 
estate.  A  devise  of  a  mortgage  would  be  only  removing  the  incum- 
brance, and  improving  property  already  in  mortmain.  It  would  not 
be  bringing  new  land  into  mortmain ;  and  to  prevent  that  is  the 
principle  of  the  Statute  ;   as  Lord  Camden  held  in  Widmore  v.  The 

(1)  1  Bra.  C.  C.  444,  n.  See  the  end  of  that  caase  stated  in  the  judgment, 
431,  from  the  Register's  Book. 
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Governors  of  Queen  Anne's  Bounty ;  and  that  distinction  that  a  be- 
quest of  money  to  be  laid  out  in  land  is  good,  if  the  land  is  already 
in  mortmain,  and  void,  if  not,  prevailed  in  Brodie  v.  The 
[*  423]  Duke  of  Chandos,  and  *  The  Attorney  General  v.  Hutch- 
inson (1),  and  in  other  cases ;  Glubb  v.  The  Attorney 
General,  Harris  v.  Barnes,  Amb.  373,  651.  Attorney  General  v. 
The  Bishop  of  Chester,  I  Bro.  C.  C.  444.  The  Statute  had  two 
objects  ;  first,  to  prevent  the  disinheriting  of  heirs;  secondly,  to  pre- 
vent putting  lands  into  a  state  of  perpetuity.  The  principle  with  res- 
pect to  the  second  object  is,  that  the  land  is  taken  out  of  circula- 
tion. Upon  that  principle  it  has  been  decided,  that  a  bequest  of 
money  to  be  laid  out  upon  land  already  in  mortmain,  no  matter  to 
what  amount,  is  good.  That  principle  reaches  this  case.  Where 
property  is  given  to  disencumber  an  estate  already  in  mortmain,  it 
is  in  point  of  principle  the  same  as  if  it  is  given  to  improve  land  al- 
ready in  mortmain.  The  Court  have  gone  so  far  as  to  say,  that, 
where  the  land  is  given  by  another  person,  the  money  may  be  used : 
so,  where  the  body,  for  whose  benefit  the  bequest  is  made,  had  land 
already  in  mortmain.'  The  Court  have  availed  themselves  of  all 
those  distinctions  ;  and  have  constantly  said,  the  bequest  should  be 
supported,  unless  it  is  to  purchase  land,  and  bring  new  land  into 
mortmain. 

Many  cases  upon  the  Statute  are  to  be  looked  on  as  cases  of  posi- 
tive law,  and  are  not  within  the  principle. 

Upon  the  second  point,  this  disposition  was  intended  substantially 
for  the  benefit  of  the  chapel.  The  application  of  the  money  is  di- 
rected to  that,  which  the  testator  might  think  the  most  urgent  pur- 
pose :  but  the  existence  of  thie  mortgage  is  not  of  the  essence  of  the 
gift.  The  gift  is  to  the  trustees.  The  application  is  to  be  by  them, 
not  by  the  executors.  It  would  be  a  singular  construction,  that  be- 
cause the  testator  has  pointed  out  the  mode,  in  which  he  wished 
this  legacy,  intended  substantially  as  a  benefit  to  the  chapel,  to  be 
appUed,  that  should  be  turned  into  a  condition  precedent  in  a  Court 
of  justice,  which  is  favorable  to  charities.  The  direction  to  apply 
the  money  distinguishes  between  the  object  and  this  mode  :  a  dis- 
tinction frequently  laid  down  by  Lord  Thurlow.  The  object  was 
the  chapel.  The  application  directed  was  only  the  mode ;  that, 
which  the  testator  thought  the  best  application  for  the  benefit  of  that 
object.  This  differs  essentially  from  The  Attorney  General  v.  The 
Bishop  of  Oxford:  there  was  no  election  to  repair  the  church,  or  to 
build  a  chapel :  the  only  object  was  to  build  a  church.  In 
[*424]  such  cases  vanity  is  the  object  of  the  *  testator ;  to  raise 
a  monument  to  his  own  name  :  but  it  cannot  be  said,  this 
testator  had  any  such  intention  of  comm^norating  himself.  The 
ademption  of  a  legacy  depends  upon  the  testator ;  who  must  do 
some  act  to  adeem  :  as,  where  a  specific  legacy  is  sold  by  the  testa- 

(1)  Cited  in  The  Attorney  General  v.  Hit  Bishop  of  Chtsier,  1  Bro.  C.  C.  444 ; 
see  Chapman  v.  Brown,  post,  voL  vi.  404. 
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tor.  According  to  this  argument  it  would  depend  upon  the  act,  not 
of  the  testator,  but  the  trustees  ;  upon  the  accident,  whether  they 
should  apply  any  other  fund  to  pay  off  this  mortgage,  or  not.  Sop- 
pose,  it  had  been  paid  off  in  part  only  by  Brooksbank's  donation  : 
upon  this  ground  it  must  be  contended^  that  the  legacy  is  good  only 
to  the  extent  of  what  remained  due.  They  might  go  farther  ;  and 
say  nothing  was  due. 

Consider  this  as  a  legacy  to  an  individual  to  be  applied  towards 
paying  off  a  mortgage,  supposing  him  seised  in  fee.  It  would  be 
considered  as  a  legacy  for  his  benefit ;  and  if  he  did  not  want  it  for 
the  purpose  of  paying  off  the  mortgage,  the  Court  would  never 
compel  him  so  to  apply  it.  There  are  not  many  cases  to  be  found 
upon  the  subject.  In  2  Leon.  154,  and  3  Leon.  65,  the  devise  of  a 
rent-charge  to  a  son  towards  his  education  and  bringing  up  in  learn- 
ing was  held  not  conditional.  The  same  construction  was  made 
upon  a  legacy  to  place  a  boy  out  apprentice  in  Barlow  v.  GraiUy  1 
Vern.  255,  and  NeviU  v.  NeviBj  2  Vern.  431.  There  are  however 
many  cases  in  this  Court  of  the  same  nature ;  as  where  a  legacy  is 
given  for  the  maintenance  and  education  of  children,  it  has  been 
ordered  to  accumulate  for  their  benefit,  if  the  father  is  of  ability  to 
maintain  them  ^1).  So  upon  a  legacy  for  mourning  or  for  a  ring  it 
has  never  been  held,  that  the  legatee  is  to  be  compelled  to  that  ap- 
plication. 

It  must  be  said,  that  the  only  wish  of  this  testator  was,  that  there 
should  be  no  mortgage  upon  this  chapel,  but  he  did  not  care  for  the 
benefit  of  it  in  any  other  respect.  That  is  not  a  rational  object ; 
nor  could  it  be  attained  ;  for  suppose  the  trustees  thought  any  other 
mode  better ;  they  might  pay  off  the  mortgage,  and  immediately 
make  another,  and  apply  the  money  to  any  other  purpose  in  their 
opinion  more  beneficial.  Suppose,  two  testators  knowing  of  this 
mortgage  had  each  bequeathed  500/.  for  the  purpose  of  paying  it 
off:  what  is  to  be  done  ?  Is  there  to  be  a  contribution  ?  It  is  per- 
fectly clear,  the  object  of  both  is  to  advance  the  general 
purpose  of  the  charity.  This  *  mortgage  is  not  directed  [*425] 
to  be  paid  off  till  after  the  death  of  the  testator's  wife. 
Suppose,  the  mortgage  having  been  paid  off,  a  second  mortgage  had 
been  made  before  the  death  of  his  wife.  If  the  case  bears  any  re- 
semblance to  the  cases  of  ademption,  the  legacy  could  not  be  applied 
to  that  mortgage ;  but  there  can  be  no  doubt,  there  being  at  the 
time  the  Court  was  to  act  upon  it  a  mortgage,  the  charity  wanting 
the  legacy  for  the  express  purpose,  for  which  it  was  given,  the  appli- 
cation would  be  made. 

Mr.  Hubberstyy  for  the  representatives  of  John  and  Christopher 
Barker.  As  to  the  legacy  to  John  Barker,  the  word  <'  or "  distin- 
guishes this  case  fi-om  Maybank  v.  Brookt  and  Hutchesan  y.  Ham- 
mond.    That  word  may  make  a  difference :  &one  v.  Evans,  Lowther 

(1)  Mdrtio9  V.  PaHirurton,  3  Bro.  C.  C.  60.  But  as  to  the  strict  rule,  that  pre- 
vailed in  that  case,  see  Moste  v.  PraU,  ante,  vol.  iiL  730 ;  Mundy  v.  Earl  Hoto^^ 
4  Bro.  C.  C.  223,  and  the  note,  ante,  vol.  iii.  733. 
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est  in  land  to  a  charitable  use,  to  leave  a  sum  of  money  for 
the  purpose  of  meliorating,  as  it  is  called,  any  land,  or  for  beau- 
tifying, sustaining,  or  repairing,  buildings,  cdready  vested  in  trustees 
for  charitable  uses :  and  no  doubt,  I  believe,  is  now  entertained 
upon  it :  and  many  cases^have  been  determined  upon  the  distinction, 
whether  it  is  clear,  the  testator  meant  the  money  to  be  applied  in 
erecting,  sustaining  or  repairing,  buildings  upon  land  already  vested 
in  trustees  for  charitable  uses,  or  had  any  object  of  having  fresh  land 
purchased  for  that  purpose  (1), 

It  is  said  this  case  is  analogous  to  those  cases,  in  which  the  Court 
has  established  in  favor  of  a  charity  a  disposition,  not  of  an  interest 
in  land,  or  of  a  sum  of  money  bequeathed  for  the  purchase  of  any 
interest  in  land,  but  for  the  purpose  of  meliorating  an  estate  already 
vested  in  trustees  for  charitable  uses.  I  am  of  opinion,  that  cannot 
be  considered  as  the  true  construction  of  this  gift.  The  words  of 
the  statute,  which  goes  far  beyond  the  title,  are  very  express.  It  is 
called  an  Act  to  restrain  the  disposition  of  lands,  whereby  the  same 
become  unalienable.  It  then  recites,  that  gifts  or  alienations  of 
lands,  tenements,  or  hereditaments,  in  mortmain  are  restrained  by 
Magna  Charta  and  other  laws  as  against  the  common  utiHty ;  nev- 
ertheless this  public  mischief  has  of  late  greatly  increased  by  many 
large  and  improvident  alienations  or  dispositions  to  uses,  called  char- 
itable uses  (not  dispositions  in  mortmain);  and  the  first  clause  enacts, 
that  no  manors,  lands,  tenements,  rents,  advowsons,  or  other  heredit- 
aments, corporeal  or  incorporeal  whatsoever,  nor  any  sum  or  sums 
of  money,  goods,  chattels,  stocks  in  the  public  funds,  securities  for 
money,  or  any  other  personal  estate  whatsoever,  to  be  laid  out  or 
disposed,  of  in  the  purchase  of  any  lands,  tenements,  or  heredita- 
ments, shall  be  conveyed  or  settled  to  or  upon  any  person  or  persons 
bodies  politic  or  corporate,  (that  is  the  only  case,  in  which  it  could 
be  in  mortmain,)  or  otherwise,  for  any  estate  or  interest  whatsoever, 
or  any  ways  charged  or  incumbered  by  any  person  or  persons  what- 
soever, in  trust  or  for  the  benefit  of  any  charitable  uses  whatsoever, 
unless  such  gift,  conveyance,  &c.  of  any  such  lands,  &c.  money,  or 
personal  estate,  (other  than  stocks  in  the  public  funds,)  be  made  by 
deed  indented  sealed  and  delivered  in  the  presence  of  two  witnesses 
twelve  months  before  the  death  of  the  donor  or  grantor  and  enrolled 
in  the  Court  of  Chancery  within  six  months  after  execu- 
[  ^"429]  tion  ;  and  unless  such  *  stocks  be  transferred  six  months 
before  the  death  of  such  donor  or  grantor,  and  unless  the 
same  be  made  to  take  effect  in  possession  for  the  charitable  use  in- 
tended immediately,  and  be  without  any  power  of  revocation,  &c.; 
and  also  subject  to  the  provision  by  the  second  clause  in  favor  of 
puTchascTB  bona  fide  for  valuable  consideration. 

The  third  clause  enacts,  that  all  gifts,  grants,  conveyances,  &c.  of 
any  lands,  tenements,  or  other  hereditaments,  or  of  any  estate  or  in- 

(1)  See,  anltf  Grieves  v.  Ctucy  vol.  i.  548 ;  and  the  note,  554.  Blandford  v. 
Thackerell,  vol.  ii.  238. 
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terest  therein,  or  of  any  cba^e  or  incumbrance  affecting  or  to  affect 
any  lands,  tenements,  or  hereditaments,  or  of  any  stock,  money, 
goods,  chattek,  or  other  personal  estate,  or  securities  for  money,  to 
be  laid  out  or  disposed  of  in  the  purchase  of  any  lands,  tenements,  or 
hereditaments,  or  of  any  estate  or  interest  therein,  or  of  any  chaige 
or  incumbrance  affecting  or  to  affect  the  same,  to  or  in  trust  for  any 
charitable  uses  whatsoever,  made  in  any  other  manner  than  by  the 
Act  is  directed,  shall  be  absolutely  void. 

Upon  the  third  clause  this  question  arises;  whether  this  is,. or  is 
not,  a  legacy  to  be  applied  in  the  purchase  of  an  interest  in  land,  or 
a  charge  or  incumbrance  affecting  the  same.  I  am  of  opinion,  this 
is  directly  in  words  given  for  that  purpose.  Without  all  question, 
unless  the  other  ailment  is  resorted  to,  it  is  a  direction  to  apply 
this  money  in  the  purchase  of  that  interest  then  affecting  those  prem- 
ises. But  it  is  said,  those  premises  were  already  appropriated  to  the 
same  use,  for  which  this  mortgage  was  to  be  redeemed ;  and  it  is 
farther  insisted,  that  if  the  testator  had  been  himself  the  mortgagee, 
and  had  directly  given  the  mortgage  by  his  will  to  these  trustees 
having  the  equity  of  redemption,  it  is  something  like  beautifying,  sus- 
taining, or  repairing,  buildings,  money  given  to  be  laid  out  upon  land 
already  vested  in  trustees  for  a  charitable  use:  but  I  deny  that. 
The  land  was  never  given  to  that  charitable  purpose.  This  is  an  in- 
terest in  the  land  never  given  to  that  purpose.  They  had  all  the 
estate  but  this  mortgage  interest ;  and  the  purpose  wa3  to  give  those 
trustees,  who  had  the  estate  subject  to  this  interest,  which  is  in  other 
persons,  a  larger  and  more  extensive  interest  than  they  had  before. 
I  am  of  opinion,  it  is  within  the  statute.  It  is  nothing  but  a  sum  of 
money  given  for  the  purpose  of  procuring  first,  and  then  conveying 
to  the  trustees  this  farther,  greater,  and  more  extensive, 
interest  *  than  they  had  before.  I  should  be  sorry  to  refine  [*  430] 
upon  the  statute,  or  to  be  more  rigorous  in  the  construction 
than  former  decisions  warrant :  not  that  I  wish  to  defeat  the  statute ; 
but  I  wish  fairly  to  construe  it.  The  Court  has  not  gone  so  far  as 
to  hold,  that  a  sum  of  money  secured  upon  turnpike  tolls  is  an  in- 
terest in  land  within  the  Act(l).     This  is  not  like  the  case  of  a 

(1)  Enapp  v.  Williams.    In  Chancery,  14th  March,  1798. 

Tue  Defendants  are  governors  of  the  charity  for  the  relief  of  the  poor  widows 
and  children  of  clerg^en ;  and  they  claimed  a  mortgage  for  500/.  upon  the  tolls 
arising  under  Acts  of  Parliament,  3  Geo.  I ;  10  Geo.  I.  c.  6 ;  11  Geo.  II.  c.  6,  for 
^e  repair  of  the  Brentford  Turnpike  Road.  The  security  was  taken  upon  the 
tolls  simply ;  not  including  the  toll-houses  and  gates. 

The  question,  whether  UiiB  was  within  the  statute  9  Geo.  11.  c.  8G,  came  on  upon 
exceptions  to  tlic  Master's  report 

Solictor  General  and  Mr,  Richards^  for  the  Exceptions. 

This  is  certainly  not  within  the  mischief,  which  is  the  object  of  tlie  statute : 
but  an  opinion  has  prevailed,  that  such  interests  are  withm  the  Act,  on  the 
^und,  that  the  turnpike-houses  and  conveniences  for  levying  the  tolls  are  vested 
m  the  commissioners,  and  made  the  subject  of  the  mortgage.  The  case  upon 
Serjeant  JhpinaWt  will  before  the  Master  of  the  Rolls  tunied  upon  that ;  the 
houses  being  demised,  the  Master  of  the  Rolls  thought,  an  ejectment  might  be 
brous^ht    This  security  is  made  in  a  different  manner;  the  Court  of  King's 
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building.  It  is  very  unfortunate,  that  the  testator  in  such  a  case 
should  have  taken  this  method  of  giving  it ;  for  he  might 
[*  431]  have  done  it  in  a  *  more  direct  way ;  and  I  am  awaie,  that 
all  these  refinements  upon  the  statute  are  not  using  it  for 
the  purpose,  for  which  it  was  intended.  If  a  man  devises  his  lands 
to  be  sold,  and  directs  the  money  to  be  applied  to  a  charitable  use, 
the  statute  says,  it  is  void.  I  put  a  case,  the  answer  to  which  I  ex- 
pected. It  is  said,  that  if  the  trustee  for  a  charity  has  got  any  in- 
terest in  land,  the  increasing  that  interest  or  applying  money  by  will 
to  make  it  good  is  not  an  interest  in  land  within  the  statute.  I  put 
the  case  of  a  trustee  having  contracted  for  the  purchase  of  an  estate, 
and  money  being  left  to  enable  him  to  complete  that  purchase.  The 
Counsel  for  the  Charity  could  not  say,  that  would  not  be  within  the 
statute.  Suppose,  a  part  of  the  money  was  paid,  and  part  not:  if 
the  whole  could  not  be  applied,  no  part  could.  Where  is  the  dif- 
ference ?  Till  the  mortgage  was  paid  off,  the  trustees  had  not  that 
purchase.  I  am  therefore  of  opinion,  that  this  sum  of  money  be- 
queathed to  redeem  the  mortgage  upon  this  chapel  is  void  by  the 
statute. 

If  I  am  right  upon  that  point,  perhaps  the  other  consideration  is 
immaterial :  but,  as  the  point  was  made,  I  will  say  a  few  words  upon 
it,  for  the  purpose  of  having  The  Attorney  General  v.  The  Bishop 
of  Oxford^  which  has  been  mistaken,  perfectly  understood. 

It  is  said,  supposing  this  legacy  is  not  void  by  the  statute,  it  is 
not  so  confined  to  the  purpose  of  paying  off  the  mortgage,  as  that, 
in  case  that  was  paid  off*  without  the  knowledge  of  the  testator,  I 

Bench  have  determined,  that  the  commisaionen  cannot  delegate  their  power  to 
erect  gates,  &'c. 

Mr.  Mansfidd  and  Mr.  ,^Uexander,  for  the  Report 

The  statute  restrains  dispositions  of  sny  charj^  or  incumbrance  affecting  any 
lands,  tenements,  or  hereditaments.  This  is  an  incorporeal  hereditament  There 
is  no  distinction  between  these  tolls  and  tolls  arising  fitun  a  navigation,  a  fair,  or 
a  market  All  tolls,  that  are  private  property,  are  rateable  to  the  poor  as  heredit- 
aments. This  point  was  decided  in  Buduridgt  v.  Ingram^  [cmtt^  vol.  ii.  652,) 
where  shares  in  the  navigation  of  the  river  Avon  were  held  to  be  real  estate,  and 
subject  to  dower. 

Lord  Chancellor.  It  occurred  to  me,  that  it  had  been  determined,  that  a 
mortgage  of  turnpike  tolls  is  within  the'  statute.  The  mortgagee  would  have  a 
right  to  come  into  this  Court  to  have  an  account,  and  a  receiver  appointed.  He 
would  have  a  right  by  the  aid  of  this  Court  to  have  the  tolls  specifically  applied 
to  his  mortgage.  Consider,  what  the  point  of  law  is,  from  the  nature  or  the 
interest  It  is  not  at  all  within  the  mischief;  but  the  consequences  would  open 
a  much  larger  field  for  charitable  donations.  From  the  nature  of  the  interest 
created  by  3ie  Act  these  tolls  granted  in  perpetuity  are  certainly  a  hereditament : 
it  is  in  itB  nature  an  interest  affecting  land.  He  might  bring  an  assize  for  these 
tolls,  I  should  think. 

There  is  another  species  of  toll,  which  gives  no  right  at  all  in  the  land.  That 
is  a  toll  thoroufi^h. 

I  think,  it  fims  within  the  general  words  of  the  statute. 

The  exceptions  were  over-ruled.  See  also  Johnson  v.  Sbortn,  3  Madd.  457. 
In  Home  v.  Chapman^  post^  542,  bonds  of  commissioners  of  a  turnpike  were  held 
within  the  statute.  So  monev  secured  upon  the  poor  rates  and  county  rates, 
Finek  v.  Samre,  post^  voL  x.  41.  Duties  imposed  for  tiie  erection  and  support  of 
docks,  held  an  interest  in  land :  7^  Ktt^  v.  Wmstankyy  8  Price,  179. 
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may  not  infer  an  intention,  under  which  it  may  be  applied  to  other 
beneficial  purposes  for  this  society.  I  confess,  the  inclination  of  my 
opinion  is  otherwise.  The  true  questicm  is,  can  any  intention  be 
collected  beyond  that  of  securing  to  them  the  enjoyment  of  this 
building ;  any  intention,  that,  after  having  provided  for  that  object, 
if  the  whole  was  not  necessary  for  that,  the  surplus  should  be  ap- 
plied for  any  other  beneficial  purpose  in  favor  of  the  society  ?  I 
am  of  opinion,  no  such  intention  can  be  collected.  I  will  not  say, 
that,  if  this  legacy  was  not  void  by  the  statute,  it  might  not  be  ap- 
plied to  sustaining  and  repairing  that  building :  but  that  it  can  be 
applied  to  any  other  purpose,  I  deny,  if  The  Attorney  General  v. 
The  Bishop  of  Oxford  is  right 

The  first  decree  in  that  cause  was  made  upon  the  13th  of  July, 
1786  ;  and  is  in  the  Register's  Book,  A.  1785.  The  decree  by  the 
Lords  Commissioners  in  1792  is  in  the  Register's  Book, 
611.  The  *  testator  after  giving  to  his  executors  lOOL  [*432] 
each  for  their  trouble  gave  and  bequeathed  the  rest  and 
residue  of  his  personal  estate  upon  trust  "  to  build  a  church  at 
Wheatley,  where  the  ch^l  now  is,  in  such  manner  as  I  shall  here- 
after direct,  or  for  want  of  such  direction,  as  my  executors  shall 
think  fit." 

The  Bishop  of  Oxford,  who  was  patron  and  parson  of  Cuddesden, 
in  which  Wheatley  was,  opposed  the  design  of  building  a  church  ; 
and  it  was  proposed  by  the  Defendants,  that  the  salary  of  the  chap- 
lain should  be  increased.  The  next  of  kin  insisted,  that  a  new 
church  must  be  built ;  and  that  the  surplus  belonged  to  them.  By 
the  first  decree  it  was  referred  to  the  Master  to  take  the  accounts ; 
and  it  was  directed,  that  the  Defendants,  the  Bishop  of  Oxford,  &c. 
do  signify,  whether  they  are  willing,  that  the  residue  of  the  tes- 
tator's personal  estate  shall  be  laid  out  in  building  a  church  at 
Wheatley,  where  the  chapel  now  stands :  with  liberty  to  lay  a  plan 
before  the  Master,  how  the  said  residue  may  be  most  beneficially 
applied  according  to  the  will  of  the  testator.  ' 

Before  the  cause  came  on  again  many  transactions  had  taken 
place.  The  next  of  kin,  and  the  persons  entitled  to  the  benefit  un- 
der the  will,  the  parishioners  acting  by  the  Bishop  and  their  wardens, 
came  to  an  agreement,  that  3000/.  part  of  the  residue  of  the  testa- 
tor's personal  estate,  should  be  applied  for  the  purpose  of  building 
a  new  church  and  forming  a  fund  for  keeping  it  in  repair,  and  that 
lOOOZ.,  other  part  thereof,  should  be  applied  towards  augmenting 
the  minister's  salary ;  and  that  4000/.  being  paid  for  the  purposes 
aforesaid,  the  residue  should  belong  to  the  next  of  kin.  This  agree- 
ment is  recited  in  the  decree  ;  and  by  consent  it  was  ordered,  that 
the  sum  of  4000Z.  being  paid  for  the  purposes  aforesaid,  the  residue 
be  paid  to  the  next  of  kin. 

This  decree  is  completely  decisive,  that,  the  object  not  being  ca- 
pable of  taking  effect,  the  fund  could  not  be  applied  to  any  other 
charitable  purpose.     The  Court  could  not  have  made  the  decree, 
unless  they  thought,  the  residue  was  not  applicable  to  any  other 
VOL,  IV.  25 
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charitable  purpose.  I  will  not  eay,  it  could  not  have  been  applied, 
for  repairing  or  sustaining  the  chapel :  and  I  doubt  whether  Lord 
Kenyon  said  so ;  but  beyond  that  purpose,  or  after  satisfying  it,  this 
is  decisive,  that  it  could  be  applied  to  no  other  purpose ;  for  if  it 
was  applicable  to  any  other  general  charitable  purpose 
[*  433]  *  or  any  other  purpose  for  the  benefit  of  that  parish,  ex- 
cept of  the  nature  pointed  out,  that  decree  could  not  have 
been  justified. 

If  therefore  this  legacy  was  not  void  upon  the  Statute,  I  should 
pause  upon  the  question,  whether  I  could  apply  it  to  any  other  pur- 
pose. I  see,  the  testator  intended  it  to  provide  for  these  persons  a 
place  of  worship.  I  see  no  other  intention ;  and  I  think,  I  could 
not  apply  it  to  increase  the  salary  of  the  ministers  or  for  any  other 
purpose.  In  looking  over  these  cases,  understanding,  that  the  ques- 
tion, how  far  a  legacy  given  to  a  charitable  purpose  may  be  applied 
to  any  other  purpose  than  that  specified,  is  now  depending  before 
the  Lord  Chancellor  in  3%e  Attorney  General  v.  Andrew  (1),  I  find, 
that  in  Moggridge  v.  ThackweU  {ante,  Vol.  I.  469),  Lord  Thurlow 
makes  this  observation :  • 

<<  Baxter* i  Case  was  very  strong;  and  perhaps  would  not  now  be 
followed.  The  legacy  was  deemed  to  be  void,  because  for  forbid- 
den uses ;  and  yet  the  Court  thought,  that  as  it  was  declared  to  be 
for  charity,  it  should  go  to  charities  to  be  declared  by  the  Court.  I 
do  not  mean  to  state  that  as  an  authority ;  for  it  is  very  hard  indeed, 
that  the  Court  should  give  it  to  other  charities,  because  those,  which 
were  mentioned,  could  not  take  (2)." 

(1)  .Mtj  voL  iii.  633.  See  also  jftforiMrf  Gtneral  v.  Bowytr^  iiL  714,  and  the 
notes. 

(2)  The  decree  in  The  Momey  General  v.  Baxter,  1  Vera.  248,  declaring  the 
legacy  for  the  ejected  Ministers  void,  and  that  the  legacy  should  be  applied  to  the 
maintenance  of  a  chaplain  in  Chelsea  College,  appears  to  have  been  reversed  in 
The  Momey  General  v.  Hughes,  2  Vera.  105,  and  the  validity  of  the  disposition 
established :  the  money  appearing  to  have  been  ordered  to  be  distributed  accord- 
ing to  the  directions  of  the  will.  See  71ie  Momey  General  v.  Fbtder,  post,  voL 
XV.  85,  and  the  note,  88. 

This  subject  was  much  discussed  in  the  case  of  De  Garcinv,  Lawsen,  in  Chan- 
cery, the  3d  of  July,  17J^. 

Ann  Fairfax  by  her  will,  made  in  1784,  afler  giving  several  charitable  and 
other  legacies,  gave  die  residue  of  her  personal  estate  to  her  executors,  upon 
trast  to  apply  the  same  to  such  uses  as  she  should  by  any  codicil  appoint ;  and, 
subject  thereto,  to  the  Plaintiff  and  another  person,  share  and  share  alike. 

By  a  codicil,  made  in  1793,  the  testatrix  g^ave  legacies  to  several  Roman 
Catholic  establishments  in  foreign  countries  and  in  this  kingdom :  namely,  to  each 
Superior  for  the  time  being  of  Sie  Benedictine  Monks  of  the  South  and  North 
Provinces  (an  establishment  in  this  kingdom) :  to  the  English  Black  Nuns  at 
Paris:  to  the  establishment  of  the  Benedictine  Nuns  at  Cambray :  to  the  English 

Benedictine  Monks  of in  Lorraine :  to  John  Bolton  for  the  maintenance  of 

a  Roman  Catholic  minister  for  ever;  and  some  others. 

These  legacies  were  considered  as  bein^  void :  those  to  the  foreign  establish- 
ments being  contraiy  to  the  policy  of  this  countty,  and  some  of  them  having 
ceased  to  exist;  the  others  being  either  given  to  individuals,  in  characters,  with 
respect  to  which  tliey  could  not  claim,  or  for  an  Ulegal  establishment  See,  post, 
vol.  vi.  .'3()7,  Smart  v.  Prujean ;  C(^  v.  Mhoi,  vii.  490 ;  3  Mer.  399 ;  •Attorney 
General  v.  Potoer,  1  Ball  &  Beat  145. 
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I  confess,  I  very  much  agree  with  this  doctrine. 
Declare  this  legacy  of  5002.  void  under  the  Statute  9  Geo.  II. 
Another  point  arising  upon  this  will  is  as  to  the  legacies  given 
by  the  testator  to  the  children  of  his  sister  Elizabeth,  or  their 

The  question  aroee,  as  to  the  void  legacies,  between  the  Crown,  claiming  a 
right  to  appoint,  the  Plaintiff  and  another  person,  claiming  under  the 
residuary  clause,  and  the  *  next  of  kin,  contending,  that  the  residuary     [•  434] 
disposition  was  sj)ecific  and  limited,  and  therefore  what  was  taken  out 
of  the  specific  residue  for  purposes,  that  failed,  would  belong  to  them. 

In  opposition  to  the  claim  of  the  Crown  it  was  insisted  by  the  SoUciior  General^ 
Mr.  Owen  and  Mr.  Hall,  that  such  a  claim  upon  the  principle,  that  the  property, 
being  given  for  an  improper  purpose,  was  forfeited,  can  rest  only  upon  the  Statute 
1  Edw.  VI.  c.  14:  but  that  Statute  gave  to  liie  Crown  only  dispositions  to  super- 
stitious  uses  then  subsisting;  and  had  nothing  in  it  prospective.  Therefore 
superstitious  uses  since  limited  are  merely  void.  The  opinion,  that  prevailed  in 
some  cases,  particularly  Baxter^s  Case,  that  the  Crown  may  appoint,  was  disap- 
proved by  Lord  Thurlow  in  Moggrui^  v.  ThackweU  (ante,  vol.  L  469 ;  post,  vii. 
36) ;  and  in  The  Mometf  Genertuv,  nkortoood,  1  Ves.  534,  the  next  of  Kin  upon 
the  foundation  of  Lord  Aardwicke's  opinion  filed  a  supplemental  bill ;  upon  which 
liord  Keeper  Henley  declared,  that  the  disposition  of  tne  personal  estate  after  the 
death  of  Mrs.  Scott,  so  far  as  it  was  intended  for  a  charitable  purpose,  was  void ; 
and  that  it  would  belong  to  the  next  of  kin ;  and  under  that  decree  the  next  of 
kin  upon  the  death  of  Mrs.  Scott  about  eight  years  ago  obtained  a  transfer  of  all 
the  funds.  That  shows,  that  where  the  use  is  clearly  expressed,  if  it  cannot  take 
effect,  it  is  wholly  void ;  and  no  other  use  can  be  substituted.  The  true  case, 
where  the  disposition  is  in  the  Crown,  is  where  the  charitable  purpose  ia  not  so 
clearly  expressed  as  to  show,  what  was  intended ;  as  in  Tht  Attorney  General  v. 
Sidtrfen,  1  Ver.  224;  Attorney  General  v.  Hidanan,  2  Eq.  Ca.  Ab.  193;  Attorney 
General  v.  Herrick,  Amb.  712 ;  and  ffhiU  v.  WhiU,  1  Bro.  C.  C.  12.  That  prin- 
ciple has  been  followed  in  71te  Attorney  General  v.  Whitchurch  (ante,  vol.  iii.  141) 
and  the  other  cases  upon  the  doctrine  of  cypres. 

The  Attorney  ikneral  and  Mr.  CanMbeU,  relied  on  The  IRng  v.  Lady  PorUngtonj 
1  Salk.  162 ;  the  first  decree  in  Baaaer^s  Com,  1  Vem.  248 ;  and  De  Costa  v.  De 
Pas,  Amb.  2^ ;  as  affording  a  principle  in  support  of  the  right  of  the  Crown 
beyond  that  of  cy  pres» 

The  Lord  Chancellor  said,  he  had  always  thought,  that,  where  the  disposi- 
tion was  to  a  superstitious  use,  the  Crown  appointed ;  but  that  he  should  consider 
it  a  few  days. 

This  cause  did  not  proceed  to  judgment  During  the  argument  it  appeared 
very  doubtful,  whether  there  would  be  any  fund  for  the  charitable  legacies ;  a 
great  part  of  the  personal  estate  bein^  secured  upon  mortgage ;  and  the  rest  not 
being  suflicient  for  the  discharge  of  Uie  debts,  nor  equal  to  tne  legacies,  to  which 
there  was  no  objection.  It  was  also  suggested,  that  some  of  the  legacies  under 
the  codicil,  claimed  by  the  residuary  legatees  as  being  void,  had  been  paid  with 
their  consent  by  the  executors. 

In  the  course  of  the  argument  it  was  observed,  that  the  disposition  in  Baxter^s 
Case  was  established  by  &e  reversal  of  Uie  firat  decree :  the  Toleration  Act  hav- 
ing passed  in  the  interval ;  and  there  being  nothing  illegal  in  tlie  object;  which 
was,  not  to  establish  any  thing  superstitious,  but  merely  to  provide  tor  a  number 
of  persons  in  distress ;  and  Sie  application  was  to  be  personally  by  Mr.  Baxter 
himself. 

The  right  of  the  Crown  therefore  certainly  appears  not  to  be  affected  by  the 
final  decision  of  that  case.  The  exercise  of  that  right  by  the  first  decree  and  in 
the  case  of  De  Costa  v.  De  Pas,  Amb.  228,  is  considered  as  resting  upon  the  pin- 
ciple  of  cy  pres :  post,  voL  vii.  75,  76.  Supposing  forfeiture  to  be  the  principle, 
the  right  of  the  Crown,  if  it  exists  independent  of  the  Statute  of  Edward  the 
Sixth,  may  nerhaps  have  its  source  in  the  early  Statutes  of  Mortmain;  under 
which  a  forfeiture  accrues  to  the  lord,  and  ultimately  to  the  King.  It  is  remarka- 
ble, that  the  Statutes  23  Hen.  VIIL  c.  10,  and  9  Geo.  II.  c.  36,  contain  no  clause 
of  that  nature ;  but  simply  declare  the  disposition  void. 
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representatives  or  representative.  One  of  those  children  died 
in  the  life  of  the  testator.  Another  survived  the  testator,  but 
died  in  the  life  of  his  widow.  The  question  is,  whether  they 
are  vested,  and  transmissible  to  the  representatives.  I  am  very 
clearly  of  opinion,  the  l^;acy  to  Christopher  Barker  is  good.  This 
is  stronger  than  the  common  case  of  a  legacy  to  A.  and  his  repre- 
sentatives. There  those  words  are  surplusage ;  for  if  the  legatee 
dies  before  the  day  of  payment,  it  would  go  to  his  representatives. 
But  in  this  case  there  is  a  reason  for  inserting  them.  This  is  not  an 
immediate  l^;acy,  but  after  the  death  of  another  person.  There  is 
therefore  an  interval,  in  which  the  legatee  might  die ;  and  though  it 
vested,  he  might  not  live  to  receive  it.  That  addition  mi^t  be  in- 
serted to  put  it  out  of  doubt ;  and  must  mean,  in  case  they  die  in 
the  life  of  the  testator's  wife.  I  desire  to  be  understood  to  deter- 
mine it  upon  that  circumstance,  that  there  is  a  life  intervening  (1). 

As  to  the  legacy  to  John  Barker,  I  think,  the  question  can  hardly 
be  raised  upon  this  will ;  for  see  the  preceding  legacy  to  Elizabeth 
Cooper :  would  not  that  have  lapsed,  if  Elizabeth  Cooper  had  died 
in  the  life  of  the  testator  ?  Beyond  all  question  it  would.  It  is 
nothing  more  than  saying,  it  shall  go  to  her  representatives,  if  she 
dies  before  his  wife.  As  to  the  others,  I  am  of  opinion,  it  is  noth- 
ing more  than  a  gift  to  them  at  the  death  of  his  wife  ;  but  it  was 
intended  only  as  a  beneficial  interest  to  them ;  and  must  as  such  vest 
in  them,  before  it  could  be  transmissible.  The  rules,  upon  which 
the  Court  proceeds  are  perfectly  established.  A  testator  is  never  to 
be  supposed  to  mean  to  give  to  any  but  those,  who  shall  survive 
him,  unless  the  intention  is  perfectly  clear.  I  will  not  determine 
now,  because  it  is  not  necessary,  that  where  a  legacy  is  given  to  a 
person  or  to  his  representatives,  it  can  mean  any  thing  but,  in  case 
of  his  death  in  the  life  of  the  testator :  but  it  is  perfectly  clear,  that 
where  the  fund  is  given  to  one  for  life  and  after  the  death  of  that 
person  to  several  others,  and  in  case  of  their  deaths  to  their  repre- 
sentatives, there  is  no  reason  to  presume  an  intention,  that  it  shall 
not  lapse  by  the  death  of  the  legatee  in  the  life  of  the  testator.  It 
is  impossible  without  transgressing  every  rule  as  to  vesting  to  hold 
this  legacy  vested,  the  legatee  not  having  lived  to  take  the  benefit 
under  the  testator's  will  (2).      

1.  As  to  the  effect  of  the  Statute  of  Mortmain,  see  the  notes  to  Chieves  v.  Osfe, 
1  V.  548,  with  the  latter  part  of  note  6  to  Maggridfpt  v.  Tlmckwdl^  emte,  1  V.  464. 
And  for  the  extent  to  which  the  doctrine  ofcypm  w  applied  in  favor  of  charities ; 
see  notes  5,  6,  and  7  to  the  case  last  cited,  as  also  note  3  to  Tht  Mom^  General 
V.  The  Haherdaahen^  Company,  1  V.  295. 

2.  In  order  to  prevent  a  lapse,  by  the  death  of  a  legatee,  or  devisee,  in  the  life- 
time of  the  testator,  the  will  must  be  specially  penned;  see  SSbky  v.  Cwiky  3  Atk. 
572;  SMiorpe  v.  Momrn,  3  Atk.  581;  Ame  v.  Cook,  1  M'CleL  177;  EUkU  v. 
Ikpienpoft^  1  P.  Wms.  8a 

(1)  TidwM  V.  Jkid,  3  Madd.  40a 

(2)  See  the  note,  onfo,  vol.  i.  408. 
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ROYLE  V.  HAMILTON. 
[Rolls.— 1799,  Feb.  18.] 

Grand-children  entitled  under  the  description  of  ^^diUdren^  in  a  will:  the 
intention  upon  the  whole  clause  being  children,  or  the  issue  of  those,  who 
should  be  dead,  (a) 

Distribution  j»er  i^irpta  and  per  ctqnia,  [p.  437.] 

John  Hunter  by  his  will,  dated  the  18th  of  July  1796,  kfter 
several  pecuniary  and  specific  legacies  gave  and  bequeathed  as  fol- 
lows: 

<<I  give  unto  the  children  of  William  Hunter,  Esq.,  late  of 
Hampton  in  Virginia ;  that  is  to  say,  to  Captain  John  Hunter  of 
Hampton  in  Virginia,  2000/.  and  to  his  issue :  to  his  sisters,  or  their 
issue,  10002.  each ;  (namely,)  the  issue  of  his  sister  Mable  deceased : 
Mrs.  Elizabeth  Holt,  wife  of  John  Holt,  Esq.,  now  of  New  York :  if 
Mr.  Holt  should  survive  her,  I  will,  that  he  have  the  interest  of  that 
share  for  life ;  at  his  death,  to  the  surviving  children  of  the  said 
William  Hunter:  Mrs.  Mary  Davenport  wife  to  the  Rev.  Mr. 
Davenport  in  Viiginia,  and  to  Mrs.  Rosana  Dixon,  wife  to  Mr. 
Dixon,  printer,  in  Virginia :  the  whole  sum  to  the  said  Captain  John 
Hunter  and  his  issue  and  to  his  sisters  and  their  issue  amounting  to 
6000/. :  if  any  lapse,  to  be  divided  among  the  survivors." 

The  testator  died  in  April  1791. 

Mable,  the  wife  of  David  Holt,  died  before  the  date  of  the  will ; 
leaving  issue  one  son,  John  Hunter  Holt,  who  also  died  in  the  life 
of  the  testator,  namely,  in  April  1788,  and  one  daughter,  Elizabeth 
Oswald. 

Elizabetji  Holt  died  without  issue  in  March  1788,  having  survived 
her  husband  John  Holt ;  who  died  in  1783. 

Elizabeth  Hunter  Davenport,  the  only  daughter  of  Mary  Daven- 
port, married  William  Hunter,  and  died  in  the  life  of  her  mother, 
namely,  in  1782,  leaving  issue  William  Hunter  and  Joseph  Hunter. 

Mary  Davenport  died  in  March  1788 ;  leaving  William  Davenport 
her  only  surviving  child. 

Rosana  Dixon  died  in  March  1789 ;  leaving  issue  by  her  first 

(a)  Grand-children,  and  great-grand-children  do  not  take  as  ^  children  "  except 
from  necessity,  or  the  evident  intention  of  the  testator.  Marsh  v.  Hague,  1  £dw. 
174.  See  also  Erving  v.  Handley,  4  Litt  349;  hard  v.  Izard,  2  Dessaus.  308 ; 
SmUh  V.  Cose,  2  Dessaus.  123 ;  PkUlips  v.  Beall,  9  Dana,  I ;  Hone  v.  Van  Schaiekj 
3  Edw.  474 ;  see  Pemberton  v.  Parker,  5  Binn.  601 ;  Devetmx  v.  BardweU,  1  Dess. 
497.  A  child  in  venire  sa  mere  was  held  to  take  a  share  in  a  fund  bequeathed  to 
children,  under  a  general  description  of  **chUdren.**  Pettoav  v.  Powell,  2  Dev. 
&  Bat  Eq.  52 ;  Smjl  v.  Duffield,  5  S.  &  R.  38 ;  see  also  2  Williams,  Kxec.  797, 
802,  803 ;  1  Roper,  Legacies,  70-76,  ch.  2,  §  1 ;  Btirfe  v.  Hllder,  1  M'Cord,  Ch. 
551 ;  Sinkler  v.  Sinkler,  2  Dessaus.  127 ;  Dragon  v.  Dra^^on,  1  Dessaus.  324 ; 
Howes  V.  Henxng,  IMTCle.  &  Young,  295 ;  Starrs  v.  Benbow,  2  M.  &  K.  46 ;  Mor- 
timer V.  West,  ib.  370 ;  anfe,  p.  227,  note  1,  TheUusson  v.  Woodford.  Who  are  to 
tike  under  the  word  **  issue.**     See,  asde,  note  (a)  to  Davenport  v.  Hambwry,  3  V. 
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nrnrriage  William  Royle,  and  by  her  second  marriage  Mary,  wife  of 
John  Richards,  John  Dixon,  Henry  Dixon,  and  George  Dixon. 

The  bill  was  filed  by  the  children  of  Rosana  Dixon  claiming  the 
legacy  of  1000^.,  given  by  the  will  to  Rosana  Dixon  or  her      / 
*  issue,  and  one  fourth  part  of  the  legacy  of  1000/.  given  to     [*  438] 
Elizabeth  Holt  or  her  issue. 

The  executors  by  their  answer  admitted,  that  they  paid  2250?., 
part  of  the  sum  of  6000/.  mentioned  in  the  will,  to  John  Hunter  the 
elder,  in  respect  of*  the  legacy  to  him  of  2000/.  and  his  fourth  part 
of  the  legacy  of  1000/.  to  Elizabeth  Holt;  and  the  sum  of  1250/., 
other  part  thereof,  to  Eleazer  Oswald  and  Elizabeth,  his  wife,  for 
her  legacy  of  1000/.  and  her  share  of  the  said  lapsed  legacy ;  and  to 
the  Defendant  William  Davenport  the  sum  of  51/.  9s.  Ic/.,  in  part 
of  the  legacy,  which  they  conceived  he  was  entitled  to,  as  the  only 
surviving  issue  of  Mrs.  Davenport ;  and  that  they  had  also  advanced 
to  the  Plaintiff  Royle  a  part  of  the  legacy,  to  which  they  conceived 
him  to  be  entitled. 

The  Defendants  Wiffiam  Hunter,  Thomas  Hunter,  and  Mary 
Ann  Hunter,  insisted  by  their  answer,  that  as  the  issue  of  John 
Hunter  they  were  equally  entitled  with  their  Either ;  or  he  was  en- 
titled to  the  interest  for  his  life ;  and  that  the  money  ought  to  be 
secured  for  their  benefit. 

By  the  decree  pronounced  by  the  Master  of  the  Rolls  on  the  21st 
of  July,  1797,  various  inquiries  were  directed,  with  a  view  to  ascer- 
tain the  claims  of  the  parties. 

The  cause  came  on  for  farther  directions ;  at  which  time  Captain 
John  Hunter  was  dead. 

For  the  executors  it  was  contended,  that  the  legacy  of  Elizabeth 
Holt  should  be  divided  per  stirpes  as  to  the  stocks :  namely,  that 
Captain  John  Hunter,  and  his  sisters,  if  they  had  been  living  at  the 
decease  of  the  testator,  would  have  been  entitled  in  equal  shares ; 
and  that  the  share,  that  would  have  belonged  to  each  sister,  if  living, 
should  go  to  their  respective  issues  per  capita  among  themselves ; 
and  that  the  payments,  that  had  been  made,  were  good ; 
and  the  children  of  Captain  John  *  Hunter  have  no  inter-  [♦  439] 
est :  the  word  "  children  "  never  being  extended  to  grand- 
children, whose  parents  are  living. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  Upon  « 
the  best  construction,  that  I  can  put  upon  this  blind  clause,  it  is 
clear,  that  when  the  testator  speaks  of  the  children  of  William 
Hunter,  explaining  that  afterwards  to  mean  them  and  their  issue,  he 
meant,  that,  if  any  of  them  should  be  dead,  their  children  are  jper- 
soTUB  designata  to  stand  in  their  place.  The  word  <^  children  "  cer- 
tainly would  not  mean  grand-children,  unless  the  parent  of  those 
grand-children,  who  is  the  object  of  that  description,  is  dead :  but  it 
is  plain,  he  meant  to  embrace  issue  beyond  the  first  generation.  It 
is  said,  that,  where  he  mentions  the  surviving  children  of  William 
Hunter,  he  must  mean  children  strictly ;  but  upon  the  latter  part  of 
the  clause  it  is  perfectly  plain,  he  meant  just  what  he  did  before : 
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"  The  whole  sum  to  the  said  Captain  John  Hunter  and  his  issue 
and  to  his  sisters  and  their  issue  amounting  to  six  thousand  pounds : 
if  any  lapse,  to  be  divided  among  the  survivors." 

The  survivors  of  whom  ?  Of  all  those  persons,  to  whom  he  had 
given  it.  By  "  children  "  he  means  the  descendants.  Where  he 
speaks  of  surviving  children,  he  means  children,  as  he  meant  before. 
The  other  construction  would  involve  this  absurdity ;  that,  if  none 
of  the  children  had  survived  Mrs.  Holt,  he  would  have  died  intes- 
tate ;  a  construction  the  Court  always  endeavors  to  avoid. 

I  found  myself  upon  these  words :  <<  the  whole  sum  to  the  said 
Captain  John  Hunter  and  his  issue  and  to  his  sisters  and  their 
issue,"  &c. 

By  the  decree  it  was  declared,  that  one  fourth  part  of  the  legacy 
given  to  Elizabeth  Holt  belonged  to  the  Plaintiffs  according  to  the 
prayer  of  the  bill  (I).  

1.  As  to  the  construction  of  the  word  *^  issue,"  in  a  will ;  see,  ante,  note  5  to 
Brislow  V.  ffardcy  2  V.  396,  and  the  farther  references  there  given. 

2.  That  a  Court  alwa^^s  avoids,  if  possible,  making  such  a  construction  of  a 
will  as  would  lead  to  an  intestacy ;  see  notes  2  and  8  to  Maberly  v.  Strode,  3  V. 
450. 

3.  In  what  cases  children  take  per  riirpiSt  and  when  per  aqnia ;  see  note  3  to 
Davenport  v.  Hanbwy^  3  V.  257. 
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LADY  CLINTON  v.  LORD  ROBERT  SEYMOUR. 

Master  of  the  Rolls  for  the  Lord  Chancellor. 
[1799,  Feb.  26 ;  March  1, 2, 5.] 

The  Court  leans  against  the  construction  for  raising  portions  or  maintenance  out 
of  a  reversionary  term;  and  upon  that  principle,  when  the  term  fell  into  pos- 
session, and  the  portion  was  raised,  refused  to  charge  the  difference  between 
the  sum  annually  allowed  by  the  infant's  grandfather  for  her  maintenance  and 
the  sum  charged,  (a) 

Appointment,  by  father  and  son  under  a  power,  of  money  charged  on  an  estate ; 
that  in  case  the  son  should  survive,  it  should  be  applied  by  bun  in  and  towards 
payment  of  the  debts  of  the  father ;  and  subject  thereto  the  residue,  if  any, 
should  go  and  be  considered  as  part  of  the  personal  estate  of  the  father;  and 
in  case  the  father  should  survive,  it  should  go  and  be  paid  by  him,  his  execu- 
tors, &C.  in  and  towards  satisfaction  of  his  debts,  with  a  similar  provision  as  to 
the  residue :  the  father  surviving  appointed  in  favor  of  another  son,  for  valuable 
consideration  as  to  part:  as  to  Uiat,  the  decree  directed  payment  under  the  ap- 
pointment: the  residue  to  be  paid  into  Court,  with  liberty  to  apply;  in  case  of 
no  a]^lication  within  twelve  months  to  be  paid  according  to  the  appointment, 


[p.  440.] 
.  dec 


A  decree  cannot  be  impeached  collaterally  in  another  cause,  [p.  440.] 

Bt  the  settlement  made  upon  the  marriage  of  Henry,  late  Duke 
of  Newcastle,  then  Earl  of  Lincoln,  and  Catherine  Peiham,  dated 

(1)  .Me,  Davenport  v.  Hanbwy^  Freeman  v.  Pardey,  voL  ilL  257,  421,  and  the 
notes,  260  iposty  698. 
{a)  The  Cfoiirts  will  lay  hold  of  any  words  from  which  it  can  be  fairly  inferred, 
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the  13th  of  October,  1744,  the  Duke  conveyed  several  estates  in 
Bedford  Level  and  in  the  county  of  Surrey  to  the  use  of  himself  for 
life ;  remainder  to  trustees  to  preserve  contingent  remainders ;  re- 
mainder to  trustees,  their  executors,  &c.  for  a  term  of  500  years ; 
remainder  to  the  first  and  other  sons  of  the  marriage  in  tail  male. 

The  trusts  of  the  term  of  500  years  were  declared  to  be,  that  in 
case  there  should  be  an  eldest  or  only  son  of  the  marriage,  who 
should  for  the  time  being  after  the  death  of  the  said  Duke  be  enti* 
tied  to  the  immediate  freehold  of  the  premises  by  virtue  of  the  said 
limitations,  and  also  one  or  more  other  child  or  children,  then  that 
the  trustees  should  after  the  death  of  the  said  Duke,  or  in  his  life- 
time by  his  direction,  by  sale  or  mortgage  or  by  the  rents  and  profits 
raise  such  sums  of  money  for  the  portions  of  all  and  every  the  child 
and  children,  other  than  such  eldest  or  only  son,  as  after  mentioned : 
that  is  to  say,  in  case  there  should  be  but  one  such  child,  such  only, 
child  should  have  10,0002.  for  his  or  her  portion ;  and  in  case  there 
should  be  two  such  children,  such  two  children  should  have  15,0002. ; 
and  in  case  there  should  be  three  or  more  children,  they  should  have 
20,0002. :  the  said  15,000/.  and  20,0002.  to  be  paid  to  them  respec- 
tively in  such  shares  and  proportions,  as  the  said  Duke  of  Newcastle 
and  Catherine  Pelham  or  the  survivor  should  by  any  deed  or  writing 
executed  in  the  presence  of  two  witnesses  appoint ;  and  in  default  of 
such  appointment  to  be  equally  divided  among  th^m,  share  and  share 
alike ;  and  it  was  provided,  that  if  any  of  the  younger  sons  should 
die  under  the  age  of  twenty-one  years,  or  become  an  eldest  or  only 
son,  before  his  portion  should  be  payable,  or  if  any  of  the  daughters 
should  die  under  the  age  of  twenty-one  and  unmarried,  as  well  the 
original  portion  or  portions  of  him,  her,  or  them,  so  dying 
or  becoming  *an  eldest  or  only  son  as  any  share  or  shares  [*441] 
accruing  by  way  of  survivorship,  should  from  time  to  time, 
as  the  same  should  so  happen,  go  to  the  survivors  or  survivor,  to  be 
paid  at  such  time  and  in  such  manner  as  the  original  portions ;  so 
as  that  in  case  there  should  be  but  two  such  surviving  children,  they 
should  have  no  more  than  15,0002.  for  their  portions,  and  in  case 
there  should  be  but  one  such  child,  he  or  she  should  have  no  more 
than  10,0002.  for  his  or  her  portion,  by  virtue  of  the  trusts  of  the 
said  term. 

The  issue  of  this  marriage  was  three  sons  only :  Henry,  Earl  of 
Lincoln;  Lord  Thomas  Pelham  Clinton;  and  Lord  John  Pelham 
Clinton. 

Catherine,  Duchess  of  Newcastle,  died  without  leaving  any  other 
child.  Henry,  late  Duke  of  Newcastle,  succeeded  to  that  title 
in  1768. 

that  it  was  not  the  ipteatioa  to  charge  Che  reyenionaiy  teim  with  raising  portions, 
for  it  is  said  to  tear  aa  estate  to  pieces,  mining  the  eldest  sons  of  families,  and 
encooraeing  undotifulaess  and  improper  marriages.  If,  therefore,  upon  the  con- 
text of  ue  settlement  any  thme  can  be  collected  by  which  it  may  appear  that  it 
could  not  be  die  intention  of  ue  parties  to  raise  them  in  that  way,  the  Court  is 
extremely  eager  to  lay  hold  of  it  1  Maddock,  Ch.  498.  Bat  there  can  be  little 
occasion  for  me  applieaitioD  of  this  principle  in  the  United  States. 
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Under  an  act  of  Parliament,  S9th  Geo.  II.  the  said  fen  estate, 
called  Bedford  Level,  was  sold :  and  the  sum  of  70,000/.  being  the 
residue  of  the  purchase-money  after  paying  off  a  mortgage,  was  laid 
out  in  the  purchase  of  estates  in  the  counties  of  Nottingham  and 
Lincoln ;  which  by  indentures  of  lease  and  release,  dated  the  8th 
and  9th  of  May,  1772,  were  conveyed  to  the  use  of  Henry,  Duke  of 
Newcastle,  for  life ;  remainder  to  trustees  to  preserve  contingent 
remainders;  remainder  to  trustees,  their  executors,  &c.  for  a  term 
of  500  years ;  remainder  to  the  use  of  Henry,  Earl  of  Lincoln,  and 
the  heirs  male  of  his  body ;  with  similar  remainders  to  Lord  Thomas 
Pelliam  Clinton  and  Lord  John  Pelham  Clinton  ;  remainder  to  the 
right  heirs  of  the  Duke  of  Newcastle  for  ever. 

The  trusts  of  the  term  of  500  years  were  declared  to  be  that  the 
trustees  should  after  the  death  of  the  Duke  of  Newcastle,  or  in  his 
life,  if  .he  should  so  dh-ect,  by  sale  or  mortgage  or  by  the  rents  and 
profits  raise  the  sum  of  15,0002.  for  the  portions  of  Lord  Thomas 
Pelham  Clinton  and  Lord  John  Pelham  Clinton ;  to  be  paid  to  them 
respectively  in  such  shares  and  proportions  as  Henry,  Duke  of  New- 
castle, should  by  any  deed  or  writing,  executed  in  the  presence  of 
two  witnesses,  appoint ;  and  in  default  of  such  appointment,  to  be 
equally  divided  between  them,  share  and  share  alike ;  and  it  was 
provided,  that,  if  either  of  them  should  die  under  the  age 
[*  442]  of  twenty-one  years,  or  become  an  eWest  or  only  son,  *  and 
entitled  to  the  freehold  of  the  same  premises  under  the 
limitations  of  the  same  indenture  of  settlement,  before  his  portion 
should  be  payable,  the  survivor  of  them  should  have  no  more  than 
lOjOOOZ.  for  his  portion  by  virtue  of  the  trusts  of  the  said  term. 

Henry,  Earl  of  Lincoln,  having  attained  the  age  of  twenty-one,  in 
1772,  in  consideration  of  the  Duke  of  Newcastle's  having  agreed 
to  settle  his  mansion-house  at  Clumber,  upon  which  he  had  expended 
upwards  of  70,0002.,  and  other  estates,  for  the  benefit  of  the  Earl  of 
Lincoln  and  his  issue  male  after  the  decease  of  the  Duke,  for  the 
residence  and  the  farther  support  of  the  honors  and  dignity  of  the 
family,  joined  the  Duke  in  suffering  recoveries  of  the  said  estate ; 
and  by  indentures  of  lease  and  release,  dated  the  13th  and  14th  of 
May  1772,  the  recoveries  were  declared  to  enure,  as  to  the  estates 
purchased  with  the  said  sum  of  70,000/.,  subject  to  the  said  terms  of 
years  and  the  powers  for  raising  the  said  sum  of  15,0002.  for  younger 
children's  portions,  to  the  use  of  the  Duke  of  Newcastle  for  life ; 
remainder  to  trustees  to  preserve  contingent  remainders ;  remainder 
to  the  Earl  of  Lincoln  for  life ;  remainder  to  his  first  and  other  sons 
in  tail  male ;  remainder  to  the  Duke  of  Newcastle  in  fee ;  with  a 
power  to  the  Duke  of  Newcastle  and  the  Earl  of  Lincoln  jointly  to 
revoke  the  uses.* 

By  indentures  of  lease  and  release,  previous  to  the  marriage  of 
Henry,  Earl  of  Lincoln,  and  Lady  Frances  Seymour,  dated  the 
^  19th  and  20th  of  May,  1775,  reciting  indentures  of  lease  and  release, 
dated  the  13th  and  14th  of  May  1772,  declaring  the  uses  of  recover- 
ies, that  had  been  suffered,  of  several  real  estates  in  the  counties  of 
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Nottingham,  Middlesex,  York,  Surrey,  and  Lincoln,  it  was  witnessed, 
that  in  consideration  of  the  intended  marriage  and  for  other  con- 
siderations, Henry,  Duke  of  Newcastle,  and  Henry,  Earl  of  Lincoln, 
in  pursuance  of  the  power  given  by  the  said  indentures  revoked  the 
uses  thereof;  and  conveyed  to  trustees  and  their  heirs  all  the  said 
estates  to  hold  to  them  and  their  heirs  to  the  several  uses,  intents, 
and  purposes,  after  mentioned :  that  is  to  say ;  immediately  after  the 
marriage,  as  to  certain  premises  in  the  counties  of  Nottingham  and 
Lincoln  to  the  use  of  the  Duke  of  Newcastle,  his  heirs  and  assigns 
for  ever ;  and  as  to  all  other  the  said  real  estates,  subject  to  a  term 
of  99  years  and  a  term  of  200  years,  the  trusts  whereof  are  since 
determined,  to  the  intent,  that  the  Countess  of  Lincoln,  in 
case  she  should  survive  the  Earl  of  ♦  Lincoln,  might  receive     [*  443] 
an  annual  sum  of  dOOOZ.  for  her  life,  for  her  jointure  and 
in  bar  of  dower ;  remainder  to  the  use  of  trustees  for  a  term  of  800 
years  for  securing  that  rent-charge;  remainder  to  Henry,  Duke  of 
Newcastle,  and  his  assigns  for  life  without  impeachment  of  waste  ; 
remainder  to  trustees  to  preserve  contingent  remainders ;  remainder 
to  trustees  for  a  term  of  1000  years  for  securing  portions  for  daugh- 
ters hnd   younger  sons  of  the  said  marriage,  as  after  mcBtioncd ; 
remainder  to  Henry,  Earl  of  Lincoln,  and  his  assigns  for  life  without 
impeachment  of  waste ;  remainder  to  trustees  to  preserve  contingent 
remainders ;  remainder  to  the  first  and  other  sons  of  Henry,  Earl  of 
Lincoln,  and  Frances,  Countess  of  Lincoln,  in  tail  male ;  remainder 
to  Lord  Thomas  Pelham  Clinton  for  life,  and  to  his  first  and  other 
sons  in  tail  male,  and  to  Lord  John  Pelham  Clinton  and  his  first 
and  other  sons,  successively  in  the  same  manner ;  remainder  to  the 
use  of  the  daughters  of  the  Earl  of  Lincoln  successively  in  tail ;  with 
divers  remainders  over,  and  the  ultimate  remainder  to  the  right  heirs 
of  Henry,  Duke  of  Newcastle. 

The  trusts  of  the  term  of  1000  years  were  declared  to  be,  in  the 
several  events  of  there  being  a  child  or  children  of  the  marriage,  an 
eldest  son  and  other  children,  or  if  there  should  be  no  son,  or  there 
being  a  son,  he  should  die  under  the  age  of  twenty-one  years  with- 
out leaving  any  issue  male  of  his  body,  and  there  should  be  one  or 
more  daughter  or  daughters,  then  that  the  said  trustees  should,  after 
the  death  of  the  survivor  of  Henry,  Duke  of  Newcastle,  and  Henry, 
Earl  of  Lincoln,  or  during  their  joint  lives,  if  they  should  jointly  so 
direct  by  any  deed  or  writing,  to  be  executed  by  them,  as  therein 
mentioned,  or  in  the  life-time  of  the  said  Henry,  Earl  of  Lincoln, 
after  the  decease  of  the  said  Duke  of  Newcastle,  in  case  the  Earl  of 
Lincoln  should  survive  the  Duke,  and  should  so  direct,  as  therein 
mentioned,  by  mortgage  or  sale  or  other  disposition  of  all  or  any 
part  of  the  said  hereditaments  and  premises  comprised  in  the  said 
term  of  1000  years,  or  by  or  out  of  the  rents,  issues  and  profits 
thereof,  or  by  any  other  ways  and  means,  levy  and  raise  such  moneys 
for  the  portion  and  portions  of  such  child  and  children  as  therein 
mentioned  :  that  is  to  say  in  the  event  of  there  being  an  only  daugh- 
ter of  the  said  marriage,  and  no  son,  who  should  become  actually 
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entitled  as  therein  mentioned,  the  sum  of  15,0002.  for  the  portion  of 

such  only  daughter,  to  be  paid  to  her  at  such  days  and 
[*  444]     times  as  the  *  said  Earl  of  Lincoln  should  by  any  writing, 

to  be  executed  as  therein  mentioned,  or  by  his  last  wiU,  . 
appoint ;  and  in  default  of  such  appointment,  to  be  paid  to  her  at 
her  age  of  twenty-one  years,  or  day  of  marriage^  which  should  first 
happen  after  the  death  of  the  survivor  of  the  said  Henry,  Duke  of 
Newcasde,  and  Henry,  Earl  of  Lincoln ;  and  in  the  event  of  there 
being  two  or  more  young!&r  children  or  daoghters,  to  raise  sueh  sums 
of  money,  and  payable  in  such  manner,  as  therein  is  mentioned ; 
and  it  was  declared,  that,  in  case  of  defaidt  of  direction  or  appoint- 
ment of  the  said  portions,  if  it  should  happen,  that  any  such  child, 
being  a  son,  should  attain  his  age  of  twenty-one  years,  or,  being  a 
daughter,  should  attain  her  age  of  twenty-one  years,  or  be  married, 
in  the  life-time  of  the  survivor  of  the  said  Duke  of  Newcastle  and 
.  Earl  of  Lincoln,  then  and  from  thenceforth  such  portion  should  be 
considered  as  a  vested  interest ;  but  the  payment  thereof  should  be 
postponed  until  the  end  of  six  calendar  months  next  after  the  death 
of  the  survivor  of  the  said  Duke  of  Newcastle,  and  Earl  of  Lincoln ; 
and  then  the  said  portion  shouki  be  paid  and  payable  with  interest  for 
the  same  at  the  rate  of  4L  per  cent,  per  annum  from  the  time  of  the 
decease  of  the  survivor  of  the  said  Duke  of  Newcastle  and  Earl  of 
Lincoln,  unless  such  portion  should  be  raised  and  paid  during  the 
joint  lives  of  the  said  Duke  of  Newcastle  and  Earl  of  Lincoln,  or 
during  the  life  of  the  survivor  of  them ;  which  it  should  be  lawful 
for  the  trustees  for  the  time  being  to  levy  and  raise  during  the  joint 
Uves  of  the  said  Duke  of  Newcastle  and  Earl  of  Lincoln,  or  during 
the  life  of  the  survivor  of  them,  if  they  should  so  direct,  by  deed 
or  writing,  executed  as  therein  mentioned ;  and  it  was  provided, 
that  no  sale  or  mortgage  of  any  part  of  the  hereditaments  limited 
to  the  trustees  for  the  said  term  of  1000  years  should  be  made,  until 
some  one  of  the  portions  thereby  provided  should  become  payable, 
except  for  the  raising  such  part  at  parts  of  the  portions  thereby  in- 
tended for  any  younger  son  or  sons,  as  it  mi^t  be  thought  proper 
to  levy  and  raise  for  the  placing  out  in  the  world  or  providing  em- 
ployments for,  or  otherwise  for  the  preferment  of  or  advancing,  any 
such  younger  son  or  sons,  pursuant  to  a  power  for  that  purpose 
therein  given  to  Lord  Lincoln  by  any  deed  or.  writing,  if  he  should 
think  fit,  to  order  50002.  to  be  raised  for  putting  out  or  placing  in 
the  world  any  younger  son,  notwithstanding  his  portion  should  not 
have  become  payable :  and  upon  farther  trust,  after  the  decease  of 

the  said  Eari  of  Lincoln  to  levy  and  raise  by  all  or  any  of 
[*  445]     *  the  means  and  ways  aforesaid  for  the  maintenance  and 

education  of  all  and  every  the  child  and  children  of  the 
said  marriage,  for  whom  portions  were  thereby  intended  to  be  provi- 
ded as  aforesaid,  in  the  meantime,  until  his,  her,  or  their,  respective 
portions  should  become  payable,  such  yearly  sum  and  sums  of  money, 
not  exceeding  the  interest  of  such  portions,  as  the  said  Earl  of  Lin- 
coln should  by  deed  or  will  to  be  executed  and  attested,  as  therein 
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mentioned,  direct  or  appoint ;  or,  in  default  of  such  direction  or 
appointment,  then  such  yearly  sum  or  sums  of  money  as  would  be 
equivalent  to  what  the  interest  of  the  respective  portions  thereby 
intended  for  such  child  and  children  (were  he,  she,  or  they  then  en- 
titled thereto)  would  then  amount  to  at  the  ra'te  of  4/.  per  cent,  per 
annum ;  the  said  yearly  sums  for  maintenance  to  be  paid  quarterly 
on  the  four  usual  feast  days  in  the  year :  the  first  payment  thereof 
to  be  made  on  such  of  the  said  feast  days  as  should  first  happen 
after  the  decease  of  the  said  Earl  of  Lincoln :  and  it  was  declared, 
that  after  the  aforesaid  maintenance,  or  such  several  sums  as  the 
said  Earl  of  Lincoln  should  so  think  fit  to  direct  or  appoint  for  the 
maintenance  of  such  younger  children,  as  aforesaid,  should  be  raised, 
and  paid,  the  residue  and  overplus  of  the  rents  and  profits  of  the 
said  premises,  if  any,  should,  until  the  said  portions  should  become 
payable  or  come  to  be  raised,  as  aforesaid,  be  had  and  received  by 
the  person  or  persons,  who  for  the  time  being  should  be  entitled  to 
the  reversion  or  remainder  of  the  said  premises  expectant  on  the 
determination  of  the  said  term  of  1000  years  for  his,  her,  and  their, 
own  use  and  benefit ;  and  it  was  provided,  that  there  should  not  be 
raised  for  the  portion  of  any  one  child  by  reason  of  survivorship  or 
upon  any  other  account  any  sum  or  sums  of  money,  that  would  in 
the  whole  exceed  the  principal  sum  of  15,0007. 

The  settlement  contained  a  proviso,  that  it  should  be  lawful  for 
the  said  Henry,  Duke  of  Newcastle,  and  Henry,  Earl  of  Lincoln, 
by  deed  or  writing,  to  be  executed  by  them  in  the  presence  of  two 
witnesses,  to  charge  all  or  any  part  of  the  said  estates  with  any  sum 
or  sums  of  money  not  exceeding  in  the  whole  the  sum  of  30,000/. 
with  interest,  to  be  paid  to  such  person  or  persons,  and  for  such 
intents  and  purposes  as  the  said  Duke  of  Newcastle  and  Earl  of 
Lincoln  should  think  fit ;  or  otherwise  to  borrow  and  take  up  any 
sum  or  sums  of  money,  not  exceeding  the  sum  of  30,000/. ; 
and,  to  secure  the  same,  *  to  mortgage  all  or  any  part  of  [*  446] 
the  premises  for  any  term  of  years  without  impeachment 
of  waste,  subject  to  redemption. 

A  power  was  inserted  for  the  trustees  with  the  consent  of  the 
Duke  of  Newcastle  and  the  Earl  and  Countess  of  Lincoln  to  sell  all 
or  any  part  of  the  settled  estates,  and  to  invest  the  money  produced 
by  the  sale  in  the  purchase  of  other  estates  to  be  settled  to  the  same 
uses,  or  as  near  thereto  as  the  deaths  of  parties  and  other  contin- 
gencies would  admit ;  and  in  the  mean  time  to  lay  out  the  money 
in  government  or  real  securities,  and  to  apply  the  interest  and  divi- 
dends in  such  manner  as  the  rents  and  profits  of  the  lands  to  be 
purchased,  in  case  such  purchases  were  made. 

The  issue  of  this  marriage  was  one  son.  Lord  Clinton,  and  one 
daughter,  Lady  Catherine  Pelham  Clinton. 

By  deed  poll,  dated  the  14th  of  September  1778,  the  Duke  of 
Newcastle  and  the  Earl  of  Lincoln  in  pursuance  of  the  power  in  the 
indentures  of  May  1775,  and  in  consideration  of  the  sum  of  14,000/. 
paid  to  them  by  Richard  Henry  Alexander  Bennett,  charged  all  the 
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estates  in  the  county  of  Nottingham  with  payment  of  the  said 
14,000/.  and  interest ;  and  for  better  securing  the  same  granted  the 
premises  so  charged  to  Bennett,  to  hold  to  him,  his  executors,  &c. 
for  a  term  of  500  years ;  and  in  farther  execution  of  their  power  tlie 
Duke  of  Newcastle  and  the  Earl  of  Lincoln  charged  all  the  said  es* 
tates  comprised  in  the  said  settlement  with  and  for  the  raising  and 
paying  to  them,  their  executors,  administrators  or  assigns,  the  full 
sum  of  16,000/.,  with  interest  at  the  rate  of  5  per  cent  from  the 
date  of  the  said  indenture  until  the  said  16,000/.  should  be  raised 
and  paid. 

By  another  deed  poll,  of  the  same  date,  it  was  covenanted,  de- 
clared, and  agreed,  by  and  between  the  Duke  of  Newcastle  and  the 
Earl  of  Lincoln,  that  the  said  sum  of  16,000/.  when  raised  pursu- 
ant to  the  last-mentioned  deed  poll,  should,  in  case  the  Earl  of  Lin- 
coln should  happen  to  survive  the  Duke  of  Newcastle,  go  and  be 
paid,  applied,  and  disposed  of,  by  the  said  Earl  of  Lincoln,  his  ex- 
ecutors or  administrators,  in  and  towards  payment  of  the  debts  of 
the  said  Duke  of  Newcastle ;  and,  subject  thereto,  the  residue  of 
the  said  sum  of  16,000/.  and  interest,  if  any,  should  go 
[*  447]  and  be  considered  as  part  of  the  personal  estate  of  *  the 
said  Henry  Duke  of  Newcastle ;  and  in  case  the  said 
Duke  of  Newcastle  should  happen  to  survive  the  said  Earl  of  Lin- 
coln, that  then  the  ^id  16,000/.  and  interest  should  go  and  be  paid 
by  the  said  Duke,  his  executors  or  administrators,  in  and  towards 
satisfaction  of  the  debts  of  him,  the  said  Duke  of  Newcastle ;  and 
subject  to  the  payment  of  such  debts,  then  that  the  residue  of  the 
said  16,000/.  and  interest,  if  any,  should  go  and  be  considered  as 
part  of  the  personal  estate  of  the  said  Henry,  Duke  of  Newcastle. 

Henry,  Earl  of  Lincoln,  died  intestate  upon  the  18th  of  October 
1778;  leaving  the  Countess  of  Lincoln,  Lord  Clinton,  and  Lady 
Catherine  Pclham  Clinton,  surviving.  Lord  Clinton  died  upon  the 
10th  of  September,  1779,  an  infant  under  the  age  of  two  years. 
The  Duke  of  Newcastle  and  the  Earl  of  Lincoln  had  not  executed 
any  joint  appointment  of  the  time,  when  the  portions  should  be  pay- 
able :  nor  liad  Lord  Lincoln  executed  any  appointment  of  a  yearly 
sum  of  money  for  maintenance  and  education :  but  the  Duke  of 
Newcastle  after  the  death  of  his  son  the  Earl  of  Lincoln  paid  to  the 
Countess  Dowager  of  Lincoln  the  yearly  sum  of  400/.  for  the  main- 
tenance and  education  of  her  daughter ;  and  no  otlier  sum  was  paid 
by  the  Duke  in  respect  of  interest  of  her  portion  of  15,000/.  under 
the  settlement  of  1775. 

The  Duke  of  Newcastle  made  no  appointment  during  the  lives  of 
Lord  Lincoln  and  his  son  as  to  the  portions  of  Lord  Thomas  Pelham 
Clinton  and  Lord  John  Pelhatu  Clinton. 

By  indenture,  dated  the  6th  of  September,  1779,  Henry,  Duke  of 
Newcastle,  under  the  trust  term  of  500  years  in  the  settlement  of 
1774  and  the  Act  of  Parliament,  29  Geo.  II.  appointed,  that  5000/., 
part  of  the  sum  of  15,000/.  therein  mentioned,  should  be  raised  and 
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paid  for  the  use  and  benefit  of  Lord  John  Pelham  Clinton  ;  which 
sum  was  raised  by  mortgage  of  the  term,  and  paid  accordingly. 

By  a  decree,  made  on  the  10th  of  March,  1780,  upon  the  bill  of 
the  Duke  of  Newcastle  and  Lord  Thomas  Pelham  Clinton  against 
the  trustees  of  the  term  under  the  settlement  of  1744  and  the  Act 
of  Parliament  it  was  decreed,  that  the, sum  of  10,0002.  the  remain- 
der of  the  said  sum  of  15,000/.,  should  be  raised  by  sale 
*  or  mortgage  of  the  premises  comprised  in  the  term  of  [*  448] 
500  years  and  be  paid  into  the  Bank ;  and  in  May  follow- 
ing that  sum  was  raised  by  mortage,  and  paid  in  accordingly. 

^By  deed  poll,  dated  the  6th  of  May,  1770,  the  Duke  of  Newcas- 
tle directed  and  appointed,  that  100/.,  part  of  the  said  sum  of 
10,000/.  should  be  {laid  to  Lord  Thomas  Pelham  Clinton ;  and  that 
9900/.  the  residue  thereof,  should  be  paid  to  Lord  John  Pelham 
Clinton. 

By  an  order  made  in  the  cause  upon  the  joint  petition  of  Lord 
Thomas  Pelham  Clinton  and  Lord  John  Pelham  CUnton  those  sums 
of  100/.  and  9900/.  were  paid  according  to  the  deed  of  appoint- 
ment of  the  6th  of  May  1780. 

By  indentures,  dated  the  12th  of  May,  1780,  reciting,  that  Henry, 
Duke  of  Newcastle,  was  then  become  entitled  to  the  saidf  sum  of 
16,000/.,  the  residue  of  the  sum  of  30,000/.  charged  upon  the  es- 
tates comprised  in  the  settlement  of  1775,  and  all  the  right  and  in- 
terest therein,  charged  upon  the  said  estates  and  premises,  it  is  wit- 
nessed, that  in  consideration  of  the  sum  of  14,900/.  to  the  Duke  of 
Newcastle  then  paid  by  Lord  John  Pelham  Clinton,  and  of  the  love 
and  affection,  which  the  Duke  bore  his  said  son,  the  Duke  assigned 
to  Lord  John  Pelham  Clinton,  his  executors,  administrators,  and  as- 
signs, the  said  sum  of  16,000/.  and  all  his  right,  title,  and  interest, 
therein  and  thereto  either  at  Law  or  in  Equity :  to  have,  receive, 
and  take,  the  same  to  and  for  the  sole  and  absolute  use  and  benefit 
of  the  said  Lord  John  Pelham  Clinton,  his  executors,  administrators, 
and  assigns,  for  ever,  in  as  full,  ample,  and  beneficial  manner,  to  all 
intents  and  purposes  as  he,  the  said  Duke,  might  or  could  have 
had  and  enjoyed  the  same,  in  case  this  indenture  had  not  been 
made ;  and  the  Duke  for  more  efiectually  securing  the  payment  of 
the  said  16,000/.  to  Lord  John  Pelham  Clinton,  his  executors,  &c. 
empowered  him  and  them  to  use  all  such  means,  as  he  and  they 
should  be  advised,  for  raising  the  said  sum,  and  to  make  use  of  the 
name  of  the  said  Duke,  his  executors  or  administrators,  if  necessary 
for  that  purpose ;  and  the  Duke  by  a  receipt  indorsed  upon  the  said 
indenture  acknowledged  to  have  received  of  Lord  John  Pelham 
Clinton  the  said  sum  of  14,900/.  the  consideration  uioiicy. 

*  Lord  John  Pelham  Clinton  by  his  will,  dated  the  27tli  [  *449  ] 
of  September  1781,  after  directing,  that  his  debts  should 
be  immediately  paid  out  of  tlie  16,000/.,  which  he  was  possessed  of 
as  a  younger  brother's  fortune,  and  giving  a  legacy  of  200/.,  to  be 
paid  out  of  the  said  16,000/.  gave  to  his  niece  Catherine  Pelham 
Clinton  all  the  rest,  residue,  and  remainder  of  bis  |)ersonal  estate 
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and  effects  of  what  nature  or  kind  soever  and  wheresoever ;  and  he 
ordered,  that  his  said  niece  should  not  receive  any  use  or  benefit 
from  that  his  legacy  until  the  day  of  her  oiarriage,  or  when  she  had 
attained  the  age  of  twenty-one  years ;  and  at  either  of  those  pe- 
riods he  ordered  that  she  should  receive  the  whole  value  from  his 
death  of  that  his  legacy. 

Lord  John  Pelham  Clinton  died  soon  after  the  execution  of  his 
will. 

Henry,  Duke  of  Newcastle,  died  upon  the  23d  of  February, 
1794 ;  leaving  Lord  Thomas  Pelham  Clinton,  his  only  son  surviving ; 
who  became  Duke  of  Newcastle. 

Thomas,  Duke  of  Newcastle,  entered  upon  the  settled  estates, 
and  continued  in  possession  till  his  death  upon  the*  18th  of  May, 
1795 ;  leaving  Henry  Pelham  Clinton,  Duke  of  Newcastle,  his  eld- 
est son  and  heir  at  law. 

The  interest  of  the  sum  of  16,000/.  was  paid  by  Henry,  Duke  of 
Newcastle,  and  his  executors  to  the  executors  of  Lord  John  Pelham 
Clinton ;  which  having  been  laid  out  from  time  to  time,  with  4he  ac- 
cumulated dividends,  produced  tlie  sum  of  11,100/.  3  per  cent. 
Consolidated  Bank  Annuities. 

Lady  Catherine  Pelham  Clinton,  having  attained  the  age  of  twen- 
ty-one years  upon  the  6th  of  April  1797,  filed  the  bill ;  praying,  that 
the  Defendants  Frances,  Countess  of  Lincoln,  and  Martin  Wish,  the 
executors  of  Lord  John  Pelham  Clinton,  may  be  decreed  to  transfer 
to  the  Plaintiff  the  said  11,000/.  Bank  Annuities,  and  to  pay  42/.  29» 
8c/.,  a  balance  of  cash  in  their  hands,  being  the  clear  residue  of  the 
personal  estate  of  Lord  John  Pelham  Clinton ;  that  an  account  may 
be  taken  of  what  is  due  to  the  Plaintiff  in  respect  of  the  said  sum 
of  16,000/.  and  interest  for  the  same ;  and  that  what  shall 
[  *450  ]  appear  to  be  due  in  respect  thereof  *  may  be  raised  by 
sale  or  mortgage,  and  paid  to  the  Plaintiff;  and  that  an 
account  may  be  taken  of  what  is  due  to  the  Plaintiff,  in  respect  of 
the  said  portion  of  15,000/.  and  the  interest  of  the  same  from  the 
death  of  Henry,  late  Earl  of  Lincoln,  her  father ;  and  that  the  De- 
fendants Lord  Robert  Seymour  and  Lord  Grandison,  the  trustees  of 
the  term  of  1000  years,  may  be  directed  to  raise  what  shall  appear 
to  be  due  to  the  Plaintiff  by  sale  or  mortgage  of  the  said  estates  and 
premises  comprised  in  the  said  term. 

The  Defendant,  the  Duke  of  Newcastle,  by  his  answer  stated, 
that  he  believes,  the  sum  of  14,900/.,  the  consideration  money  in 
the  indentures  of  the  12th  of  May  1780  mentioned  to  have  been 
paid  by  Lord  John  Pelham  Clinton  to  Henry,  Duke  of  Newcastle, 
if  paid,  was  the  money,  whicli  had  been  raised  by  way  of  mortgage, 
and  which  is  now  a  subsisting  charge  upon  part  of  the  estates 
of  the  Defendant ;  and  which  Lord  John  Pelham  Clinton  claimed 
as  his  portion  as  one  of  the  sons  of  the  said  Duke  of  Newcastle  i 
though  the  Defendant  submits,  that  Lord  John  Pelham  Clinton  was 
not  entitled  to  any  greater  sum,  and  that  no  more  ouglit  to  have 
been  raised  for  his  portion,  than  10,000/.  only. 
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The  answer  farther  stated,  that,  the  family  estates  being  under 
very  heavy  incumbrances,  Henry,  late  Earl  of  Lincoln,  was  induced 
to  join  in  executing  the  power  for  chai^ng  the  said  estates  with 
16,0002.  from  the  confidence  he  had  in  consequence  of  the  covenants 
and  agreements  in  the  deed  poll  of  the  14th  of  September  1778, 
that  the  whole  of  the  said  16,0007.  would  be  faitlifuUy  applied  to  the 
discharge  of  the  debts  of  Henry,  Duke  of  Newcastle,  for  the  benefit 
of  the  persons  entitled  to  the  said  estates  under  the  limitations  there- 
of, and  in  ease  and  exoneration  of  the  other  charges  and  incumbrances 
afiecting  his  estates ;  and  the  Defendant  therefore  submits,  that  it  was 
incumbent  upon  the  person  advancing  the  said  16,000/.  upon  the  credit 
of  the  said  charge  to  see  to  the  application  thereof;  and  that  Lord  John 
Pelham  Clinton  was  bound  to  have  seen,  that  the  said  14,900/.  was  ap- 
plied pursuant  to  the  covenant  in  the  said  deed  in  payment  of  the  debts 
of  Henry,  late  Duke  of  Newcastle :  but  the  Defendant  is  informed  and 
believes,  that  the  whole  of  the  said  14,900/.  was  paid  to,  or  permitted 
to  be  received  by,  Henry,  Duke  of  Newcastle,  and  was  applied  by  him 
to  his  own  private  purposes,  and  not  in  payment  of  the  debts 
owing  by  him,  or  in  exoneration  of  any  of  the  *  chaiges  [  *451] 
upon  the  said  estates ;  and  as  to  1100/.,  other  part  of  the 
said  16,000/.,  it  appears  upon  the  fece  of  the  said  deed  poll  and  the 
bill,  that  the  same  or  any  part  thereof  never  was  paid  to  the  Duke 
of  Newcastle,  or  applied  in  the  payment  of  his  debts ;  and  therefore 
the  Defendant  submits,  that  the  said  16,000/.  or  any  part  thereof 
ought  not  now  to  be  raised  or  paid  to  the  Plaintiff,  or  the  Defen- 
dant's estates  to  be  subjected  in  any  manner  thereto :  but  in  case  the 
Court  shall  be  of  opinion,  that  any  part  thereof  ought  to  be  raised 
and  paid  to  the  Plaintiflf,  the  Defendant  submits,  that  only  10,000/. 
ought  to  be  raised  or  paid  under  the  indentures  of  1744  and  the  8th 
and  9th  of  May  1772. 

The  answer  fiirther  stated,  that  though  the  sum  of  10,000/.  was 
directed  to  be  raised  by  the  decree  made  upon  the  10th  of  March, 
1780,  and  though  Thomas,  late  Duke  of  Newcastle,  was  a  party  to 
the  suit,  yet  the  Defendant  is  advised  and  believes,  the  question, 
whether  the  whole  of  the  said  15,000/.,  ought  to  be  raised  under  the 
then  existing  circumstances  of  the  family,  or  only  10,000/.  thereof, 
was  not  raised  or  agitated :  but  that  suit  was  instituted  merely  to 
have  the  directions  of  the  Court  as  to  mortgaging  the  term  of 
500  years  instead  of  a  term  of  600  years  ;  and  the  suit  was  merely 
amicable.  Thomas,  late  Duke  of  Newcastle,  was  at  that  time  be- 
come the  eldest  son,  and  was  entitled  to  the  immediate  freehold  of 
the  said  estates  expectant  upon  the  decease  of  his  father,  and  did 
so  become  an  eldest  son,  before  any  part  of  his  portion  became  pay- 
able ;  and  there  being  only  one  other  child,  viz.  Lord  John  Pelham 
Clinton,  no  more  ought  to  have  been  raised  for  his  portion  than 
10,000/.  in  the  whole  under  the  trusts  of  the  indentures  of  1744 
and  the  8th  and  9th  of  May,  1772 ;  and  the  Defendant  submits, 
that  the  said  decree  is  erroneous,  and  intends  to  institute  a  suit  for 
VOL.  IV.  26 
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the  purpose  of  being  relieved  from  the  same ;  and  that  the  Plamtiff 
ought  not  to  avail  herself  of  the  decree  in  the  mean  time. 

As  to  the  portion  of  15,0002.  under  the  settlement  of  1775,  the 
answer  submitted,  that  no  interest  accrued  tliereon  antecedent  to  the 
death  of  Henry,  Duke  of  Newcastle ;  and  that  Thomas,  Duke  of 
Newcastle,  was  bound  to  keep  down  such  interest  from  that  time 
until  his  death  ;  and  the  estates  are  not  chargeable  with  any  interest 

in  respect  thereof  prior  to  the  18th  of  May,  1795. 
[*  452]  *  The  Defendants,  the  executors  of  Thomas,  late  Duke 
of  Newcastle,  by  their  answer  stated,  that  Lord  John  Pel- 
ham  Clinton  having  received  the  said  sums  of  50002.  and  99002.,  in 
pursuance  of  the  appointment  of  Henry,  late  Duke  of  Newcastle, 
advanced  those  sums  to  the  Duke ;  and  they  made  up  the  sum  of 
14,9002.,  mentioned  in  the  indentures  of  the  12th  of  May,  1780,  as 
the  consideration  paid  by  Lord  John  Pelham  Clinton  for  the  assign- 
ment of  the  sum  of  16,0002. 

They  insisted,  that  the  appoinmients  made  by  Henry,  late  Duke 
of  Newcastle,  of  the  portion  of  15,0002.  under  the  indentures  of 
1744  and  the  8th  and  9th  of  May,  1772,  were  illusory  and  void  ; 
and  the  sum  of  15,0002.  ought  therefore  to  have  been  equally  divid- 
ed between  Thomas,  late  Duke  of  Newcastle,  and  Lord  John  Pel- 
ham  Clinton  for  default  of  a  good  appointment. 

The  Defendants  farther  stated,  that  they  have  been  informed,  and 
believe,  that,  though  Thomas,  late  Duke  of  Newcastle,  did  nomi- 
nally join  in  the  petition  for  the  payment  of  the  10,0002.  in  fact  the 
petition  was  entirely  conducted  by  John  Jackson,  agent  to  Henry, 
late  Duke  of  Newcastle,  and  to  Lord  John  Pelham  Clinton  ;  and  as 
Thomas,  late  Duke  of  Newcastle,  did  not  consult  any  professional 
man,  and  was  totally  ignorant  of  his  right  under  the  settlement  of 
1774,  and  permitted  his  name  to  be  used  from  an  apprehension  of 
disobliging  his  father,  and  from  the  persuasion,  that  he  and  Lord 
John  Pelham  Clinton  would  do  what  was  right,  therefore  the  circum- 
stance of  his  joining  ought  not  to  prejudice  his  right  to  contest  the 
validity  of  the  appointment ;  and  as  Lord  John  Pelham  Clinton  re- 
ceived 74002.  more  than  his  fair  proportion  of  the  said  15,0002.,  and 
the  money  so  received  by  him  formed  the  pecuniary  consideration 
mentioned  in  the  assignment  of  the  16,0002.,  the  Defendants  insist, 
that  in  case  the  Court  shall  direct  the  16,0002.  to  be  raised,  the 
same  ought  not  to  be  paid  to  the  Plaintiff,  but  74002.  ought  to  be 
paid  thereout  to  the  Defendants,  as  surviving  executors  of  Thomas, 
late  Duke  of  Newcastle,  together  with  all  the  interest  accrued  in 
respect  thereof  from  the  6th  of  May,  1780 ;  and  the  residue  only 
ought  to  be  paid  to  the  Plaintiff. 

Attorney  General  [Sir  John  Scott]  and  Mr.  Romilly,  for  the  Plain- 
tiff, and  iS^r.  Graham^  for  the  Executors  of  Lord  John 
[*  453]     Pelham  Clinton.     *  With  respect  to  the  question  of  main- 
tenance under  the  settlement  of  1775,  there  is  a  clear  in- 
tention to  provide  maintenance  for  younger  children,  though  they 
were  not  entitled  to  the  capital,  nor  to  interest  qua  interest,  of  the 
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capital,  till  the  death  of  the  survivor  of  the  Duke  of  Newcastle  and 
Lord  Lincoln.  Care  was  taken  to  postpone  the  payment  of  the 
principal,  merely  to  ease  the  Duke  of  Newcastle  from  that  payment 
in  his  life  :  but  it  could  not  be  the  intention,  that  in  the  event,  that 
has  happened,  the  Plaintiff  was  to  be  left  destitute  of  any  provision 
for  her  maintenance,  unless  the  Duke,  surviving  his  son,  thought 
proper  to  rescue  her  from  that  situation. 

The  next  question  relates  to  the  charge  of  16,000Z.  It  was  com- 
petent to  the  Duke  of  Newcastle  and  Lord  Lincoln  to  raise  that  sum 
for  any  purpose.  The  purpose,  for  which  they  did  raise  it,  made  it 
the  personal  estate  of  the  Duke  ;  and  therefore  he  could  dispose  of 
it,  as  he  pleased.  Lord  John  Pelham  Clinton  advancing  the  sum  of 
14,900/.  to  the  Duke  was  a  creditor  to  the  extent  of  that  sum  at 
least  But,  beyond  that,  the  real  meaning  was  to  give  that  sum  of 
16,000Z.  substantially  to  the  Duke  of  Newcastle,  to  go  in  payment 
of  his  debts  generally.  There  is  nothing  like  a  bargain  for  the 
benefit  of  Lord  Lincoln  ;  which  is  a  mere  conjecture  from  the  extra- 
ordinary words  of  the  deed.  It  is  a  gift  by  two  persons  having  a 
right  to  give,  as  they  thought  proper.  They  had  the  absolute  inter- 
est, not  destined  to  any  particular  purpose.  The  deed,  however  in- 
accurately expressed,  amounts  to  nothing  more  than  an  appointment 
in  favor  of  the  Duke  of  Newcastle  generally.  It  is  said,  the  Duke 
died  insolvent,  and  therefore  his  creditors  have  an  interest.  What 
suit  could  they  have  instituted  ?  The  Court  could  not  regard  one 
set  of  creditors  more  than  another.  Lord  John  Pelham  Clinton  was 
a  creditor  by  specialty,  a  creditor  under  the  settlement,  and  in  res- 
pect of  natural  love  and  affection,  and  a  subsisting  creditor  at  the 
time.  What  prior  claim  has  any  other  creditor  ?  He  was  unques- 
tionably a  fair  creditor.  He  purchased  the  charge  by  the  14,900/. 
Love  and  affection  is  an  unimpeachable  consideration  to  fill  up  the 
whole  sum. 

Solicitor  General  [Sir  John  Mitford],  Mr.  Lloydy  Mr.  Galley, 
and  Mr.  Sutton,  for  the  Defendant,  the  Duke  of  Newcastle.  As  to 
the  claim  in  respect  of  maintenance,  it  cannot  be  imputed  as  the 
intention,  that  the  eldest  son  should  wait  for  his  provision, 
and  the  younger  children  should  not  *  wait  for  their  por-  [*  454] 
tions ;  that  the  eldest  son  should  have  the  estate  charged 
with  30,000/.  instead  of  15,000/.,  which  might  be  the  effect  of  the 
accumulation.  It  cannot  be  supposed,  that  the  intention  was  to 
enable  Lord  Lincoln  to  charge  the  estate  of  his  father  without  his 
consent  in  favor  of  his  own  younger  children.  That  would  be  a 
monstrous  proposition,  and  would  require  clear  words.  The  gov- 
erning words  "  after  the  death  of  the  survivor ''  import  the  con- 
trary. Those  words  govern  the  whole  declaration  of  trust,  and  the 
power  of  appointment  given  to  Lord  Lincoln.  The  trustees  had  no 
power  in  the  life  of  the  Duke  to  do  any  thing,  unless  directed  by 
the  Duke.  The  first  declaration,  enabling  the  trustees  to  act  at  all, 
limits  their  power  to  acting  in  the  life  of  the  Duke,  only  if  he  should 
so  direct.     The  parties  could  not  have  so  inconsistent  an  intention 
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as  that  imputed  to  the  subsequent  words,  taken  singly.  Other  parts 
of  the  settlement  prove  this.  What  is  said  as  to  the  interest  in  the 
clause  giving  vested  interests  in  the  portions  upon  attainment  of  the 
age  of  twenty-one,  or  marriage  of  daughters,  in  the  life  of  the  sur- 
vivor of  the  Duke  of  Newcastle  or  Lord  Lincoln,  but  postponing 
the  payment  till  six  months  after  the  death  of  the  survivor,  is  deci- 
sive. Upon  the  Plaintiff's  construction  what  necessity  was  there  for 
a  direction,  that  they  should  be  paid  with  interest  at  the  rate  of  4 
per  cent,  from  the  death  of  the  survivor  ? 

From  the  next  clause  also  it  is  clearly  not  intended,  that  without 
a  joint  appointment  during  their  joint  lives  or  the  separate  appoint- 
ment of  the  survivor  after  the  decease  of  the  other  these  portions 
should  be  raised,  or  any  interest  paid  in  the  life-time  of  either.  The 
same  inference  arises  from  the  provision,  that  no  sale  or  mortgage 
should  be  made,  until  some  of  the  portions  should  become  payable, 
except  for  the  advancement  of  the  younger  sons.  How  were  the 
trustees  to  raise  the  maintenance  ?  First,  the  term  was  not  vested 
in  them :  Secondly,  the  power  to  raise  the  portions  is  confined  to 
the  period  after  the  death  of  the  Duke  of  Newcastle,  unless  he  shall 
direct  it  to  be  raised  in  his  life.  It  is  also  provided,  that  no  sale  or 
mortgage  shall  be  made,  until  some  of  the  portions  shall  become  pay- 
able, except  for  the  advancement  above  mentioned.  It  is  clear  then, 
it  could  not  be  raised  by  sale  or  mortgage.  Besides  that,  what  pro- 
position is  so  monstrous  as  that  these  trustees  were  to  make  a  mort- 
gage every  quarter-day,  in  order  to  raise  an  income  for  this  young 
lady.  It  is  impossible  to  suppose,  these  quarterly  payments, 
[*  455]  intended  for  her  maintenance,  were  to  be  raised  at  *once 
after  the  death  of  the  Duke,  after  she  had  been  kept,  as  it 
is  said,  destitute  for  sixteen  years,  and  at  a  time,  when  she  might 
have  been  dead.  From  the  direction,  that  the  residue  and  overplus 
of  the  rents  and  profits  beyond  the  maintenance  should  be  received 
by  the  person,  who  for  the  time  being  should  be  entitled  to  the  re- 
version or  remainder  of  the  premises  expectant  on  the  determination 
of  the  term,  though  the  setUement  is  not  correctly  drawn,  it  is  evi- 
dent, they  adverted  to  the  time,  when  the  term  should  come  into 
possession,  and  the  maintenance  could  be  raised  out  of  the  rents  and 
profits,  the  natural  fund  for  maintenance,  and  it  was  not  intended  to 
be  raised  out  of  the  reversion.  The  Duke  of  Newcastle  was  not  the 
person  entitled  to  the  reversion  or  remainder  expectant  upon  the 
determination  of  the  term  ;  his  estate  for  life  being  prior  to  the  term. 
Clearly  therefore  that  clause  could  not  apply  to  any  thing  to  happen 
during  the  Duke's  life.  The  Plaintiff's  construction  is  inconsistent 
with  every  part  of  the  settlement.  The  true  meaning  was,  that  the 
Duke's  estate  should  remain  undisturbed,  except  so  far  as  it  is  ex- 
pressly charged  by  the  settlement,  or  as  he  should  voluntarily  chaiige 
it  by  directing  the  portions  to  be  raised  during  his  life.  The  provi- 
sion for  the  younger  children  during  the  life  of  the  Duke  was  left  to 
his  generosity,  and  the  large  provision  made  for  Lady  Lincoln,  and 
the  allowance  made  by  the  Duke  was  considerable. 
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The  efiect  of  allowing  the  Plaintiff's  claim  will  be  to  give  her  a 
chai^  upon  the  inheritance  of  25,000/.  instead  of  15,000/.  even 
without  interest ;  and  it  might  have  been  much  increased,  if  the 
Duke  had  Kved  longer.  But  if  every  quarter  the  trustees  had  made 
a  mortgage  for  150/.  it  must  have  been  with  interest,  at  such  rate 
of  interest  as  they  eoutd  have  procured  it  at.  They  could  not  have 
got  such  a  sum,  if  at  all,  upon  a  reversionary  term,  at  a  distant  pe- 
riod, at  a  less  rate  of  interest  than  5  per  cent.  They  must  also  have 
chaiged  the  costs  of  each  mortgage.  The  mortgages  might  have 
filed  a  bill  to  foreclose  ;  and  if  the  Court  would  enlarge  the  time  for 
redemption,  they  would  direct  an  account,  and  turn  interest  into 
principal.  The  consequence  n,  the  property  would  have  been  ruin- 
ed. This  is  a  large  estate :  but  if  it  was  the  case  of  a  private  family, 
the  eldest  son  might  have  nothing,  and  the  younger  children  by  the 
accumulating  chaise  run  away  with  the  whole  estate ;  and  a  younger 
son  become  an  eldest  would  lose  his  provision,  and  have  nothing. 
The  inconvenience  to  the  Plaintiff  is  not  equal  to  those  on  the  other 
side.  The  eldest  son  would  have  been  in  the  same 
*  situation,  depending  equally  upon  the  Duke  for  his  main-  [*  456] 
tenance.  From  the  inaccuracy  of  the  settlement  through- 
out it  is  not  a  greater  strain  to  hold,  that  this  provision  was  to  take 
effect  only  in  case  of  the  death  of  the  Duke  of  Newcastle  in  the 
life  of  Lord  Lincoln,  than  the  Court  will  be  obliged  to  make  upon 
other  parts  of  the  settlement. 

There  is  nothing  to  enable  the  Court  to  rectify  this  under  the 
head  of  mistake  in  misplacing  the  term,  as  in  IhedaiU  v.  Halfpenny^ 
2  P.  Will.  151,  where  the  term  for  raising  portions  was  put  after  the 
estate-tail  to  the  sons,  plainly  contrary  to  the  intention.  There  is 
no  instance  of  a  mortgage  or  sale  for  maintenance.  There  are  some 
few  cases,  not  late  cases,  in  which  the  portion  itself  has  been  raised 
in  the  Ufe  of  the  ancestor  with  great  reluctance.  Lord  Macclesfield 
strained  much  against  such  a  construction  in  Butler  v.  Duncomb,  1 
P.  Will.  448 ;  Pierpoint  v.  Lord  Cheney,  1  P.  Will.  488,  Pre.  Ch. 
503  ;  and  Reresby  v.  Newland,  2  P.  Will.  93  (1). 

The  next  question  has  more  difiiculty.  The  deed  of  the  14th  of 
September,  1778,  clearly  demonstrates  an  intention  on  the  part  of 
Lord  Lincoln  to  make  a  bargain ;  and  shows,  he  did  not  mean  to 
give  this  sum  of  16,000/.  as  a  pure  and  absolute  gift  to  his  father. 
If  that  was  the  intention,  what  possible  reason  could  there  be  for  the 
second  deed  executed  upon  the  same  day  ?  Every  provision  of  that 
instrument  makes  it  less  clear,  that  it  was  intended  as  an  absolute 
gift  to  the  Duke.  The  language  is  not  that  of  pure  gift,  but  of  cov- 
enant and  condition.  The  words  ^^  debts  of  the  Duke  of  Newcastle  " 
must  have  some  meaning.  It  is  difiicult  to  say,  what  specific  debts 
of  the  Duke  were  to  be  discharged  out  of  this  money ;  but  it  is  clear, 
some  debts  were  to  be  discharged.  There  are  only  two  kinds : 
debts  affecting  the  estate,  and  mere  personal  debts,  to  be  recovered 


.s 


1)  The  principal  cases  are  collected  in  Mr.  Cox's  note  to  BviUer  v.  Duneomht, 
'  Will.  453,  and  the  notes,  anU,  vol.  ii.  481 :  pariy  vol.  xix.  528. 
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by  action,  though  the  representative  may  have  a  right  against  the  es- 
tate to  be  reimbursed.  Another  consideration  is,  that  the  Duke  be- 
ing tenant  for  Ufe  subject  to  charges,  which  with  respect  to  his  re- 
ceipt of  the  rents  and  profits  might  be  considered  as  his  debts, 
though  to  be  again  recovered  over  against  the  estate,  those 
[*  457]  *  words  might  be  used  with  regard  to  that  description  of 
debts.  It  was  clearly  not  the  intention,  that  this  sum  of 
16,000/.  and  interest  should  be  immediately  raised ;  for  the  deed 
looks  to  a  disposition  to  have  effect  at  the  death  of  the  one  or  the 
other  of  them,  not  in  the  life  of  both.  It  must  therefore  have  been 
the  intention  of  Lord  Lincoln  to  make  some  bargain,  which  he  con- 
ceived would  be  beneficial  to  himself,  or  those,  who  might  claim 
after  him.  At  the  date  of  that  instrument  it  was  known,  that  Lord 
Lincoln  could  not  live  long.  The  appointments  were  a  mere  con- 
trivance to  give  the  money  to  the  Duke.  If  the  Duke  had  made  a 
gift  of  the  16,000/.,  it  could  not  have  been  retained  against  his  cred- 
itors.    The  Plaintiff  claims  1 100/.  of  this  money  as  a  volunteer. 

An  inquiry  as  to  the  state  of  the  family  debts,  which  exceeded  all 
the  property  of  the  Duke  both  real  and  personal,  might  throw  jK>me 
light  upon  it. 

Attorney  Oeneral  [Sir  John  Scott]y  in  reply.  As  to  the  second 
question,  a  person  claiming  under  this  charge  claims  under  the  exe- 
cution of  a  power,  protected  by  all  the  considerations  of  the  settle- 
ment, by  which  that  power  was  given.  It  is  a  fallacy  therefore  to  say, 
the  Plaintiff  claims  1100/.  of  this  money  as  a  volunteer.  The  con- 
sideration to  be  looked  to  is  not  that  arising  out  of  the  immediate 
act  of  charging.  There  is  no  room  for  any  imputation  of  fraud.  It 
was  perfectly  competent  to  Lord  Lincoln  to  concur  or  to  refrain 
from  concurring  in  the  charge  of  16,000/.,  and  to  say,  for  what  pur- 
pose it  should  be  raised ;  and  what  he  has  said  amounts  to  giving  it 
to  the  Duke  as  a  part  of  his  personal  estate.  What  is  there  in  the 
deed  to  confine  the  word  <'  debts,"  so  as  to  make  it  incompetent  to 
the  Duke  to  pay  creditors  of  any  kind  ?  Neither  his  executors  nor 
devisees  could  defeat  that  voluntary  gift  by  the  Duke,  even  in  favor 
of  creditors,  until  it  should  be  seen,  whether  the  personal  and  real 
estates  of  the  Duke  would  be  sufficient  for  his  debts.  If  they  are 
sufficient,  even  considering  the  Plaintiff  as  a  volunteer,  persons 
claiming  under  the  will  are  equally  volunteers,  and  therefore  cannot 
disturb  the  act.  Prima  facie  this  sum  belongs  to  the  Plaintiff,  and 
ought  to  be  raised  at  her  suit.  * 

With  respect  to  the  other  point,  looking  to  that  part  of  the  trust 
of  the  term,  which  relates  to  raising  a  sum  of  money  for  mainten- 
ance and  education,  without  connecting  it  in  construction  with  the 
context,  it  is  impossible  there  can  be  any  doubt.  The  doubt  arises 
from  considering  it  with  the  context ;  and  then  the  ques- 
[''^458]  tion  *is,  whether  a  plain  declaration  can  be  controlled  to 
the  prejudice  of  a  person  claiming  a  subsistence  by  argu- 
ments, which  must  at  least  leave  the  Court  in  considerable  doubt, 
whether  the  plain  declaration  was  meant  to  be  affected  by  the  am- 
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biguous  and  inaccurate  expressions  of  the  rest  of  the  settlement.  In 
the  former  part  of  the  setUement  they  looked  to  two  contingencies ; 
the  death  of  the  Duke  of  Newcastle  in  the  life  of  the  Earl  of  Lin- 
coln, and  the  death  of  the  Earl  in  the  life  of  the  Duke.  Having  dis- 
tinguished between  those  two  contingencies  in  the  part  of  the  set- 
tlement immediately  preceding  they  come  to  consider,  what  is  to  be 
done  with  the  younger  children  of  Lord  Lincoln  immediately  after 
his  death.  It  is  impossible,  if  they  meant  this  money  to  be  paid  af- 
ter the  death  of  both,  that  they  should  waive  the  repetition  of  that 
sentence  occurring  in  the  part  immediately  preceding,  and  should 
express  the  contingency  of  the  death  of  the  Earl  only,  without  ad- 
verting to  the  circumstance  just  before  in  their  view,  that  he  might 
die  in  the  life  of  the  Duke.  It  is  said,  the  eldest  son  would  have 
been  in  the  same  situation :  but  that  is  not  correct.  His  interest  in 
the  reversion  would  have  been  a  considerable  interest,  capable  of  be- 
ing used  as  a  provision  for  maintenance ;  and  it  is  not  so  violent  a 
presumption,  that  some  care  would  have  been  taken  of  the  eldest 
son  as  that  due  care  would  have  been  taken  of  fourteen  or  fifteen 
younger  children. 

The  sum  provided  for  maintenance  is  not  the  interest  of  the  por- 
tions, but  such  yearly  sum  and  sums  of  money,  not  exceeding  the 
interest,  as  Lord  Lincoln  should  appoint ;  or  in  default  of  appoint- 
ment, such  yearly  sum  or  sums  as  would  be  equivalent  to  what  the 
interest  of  the  respective  portions  thereby  intended  for  such  child  or 
children  (were  he,  she,  or  they,  then  entitled  thereto)  would  then 
amount  to  at  the  rate  of  4  per  cent.  The  term  is  at  any  rate  mis- 
placed. It  would  have  been  prior  to  the  Duke's  estate  for  life,  if  the 
settlement  had  been  drawn  with  strict  accuracy.  That  would  have 
avoided  all  the  argument  about  the  quarterly  mortgages,  &c.  That 
was  not  the  intention.  The  estate  for  life  may  just  as  well  give  way 
upon  the  manifest  intention  as  the  estate-tail  in  the  case  cited,  lu 
the  Court  against  the  express  words  of  the  settlement  to  be  pressed 
upon  these  arguments,  arising  only  fit>m  the  inconvenience  of  mort- 
gaging, to  say,  they  would  have  refused  to  raise  this  maintenance  by 
that  mode,  and  thereby  have  plunged  fourteen  or  fifteen  children 
into  distress ;  though  after  the  decease  of  their  father  they 
are  expressly  entitled  *  to  such  sums  of  money  for  mainten-  [*  459] 
ance  as  he  should  appoint,  not  exceeding  the  interest  of 
their  portions ;  or,  in  default  of  appointment,  as  would  be  equiva- 
lent to  the  interest ;  the  settlement  adverting  to  the  two  contingen- 
cies in  the  part  immediately  preceding,  and  then  dropping  one  of 
them.  Will  the  Court  in  a  settlement,  at  all  events  inaccurate,  the 
trust  term  being  at  all  events  misplaced,  abide  by  the  express  words, 
or  control  them  by  arguments  drawn  from  such  inaccurate  expres- 
sions ? 

The  question  upon  the  validity  of  the  appointments  made  by  the 
Duke  of  Newcastle  between  his  sons  under  the  settlement  of  1744 
was  not  argued.    The  Attorney  General  having  observed,  that  the 
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doctrine  as  to  illusory  (1)  appointments  stands  upon  no  ground  more 
solid  than  the  opinion  of  the  Judge  of  the  day,  who  is  to  decide  such 
a  question,  was  stopped  by  the  Master  of  the  Rolls ;  who  declared, 
he  must  at  present  take  the  decree  to  be  right ;  and  could  not  enter 
into  that  question,  unless  it  was  put  in  issue  in  a  more  solemn 
way. 

March  5th.  Master  of  the  Rolls,  [Sir  Richard  Pepper  Ar- 
den],  Rafter  stating  the  case).  It  is  perfectly  clear,  the  portions 
themselves  could  not  be  raised  during  the  lives  either  of  the  Duke 
of  Newcastle  or  Lord  Lincoln,  except  in  the  case  of  both  being 
alive,  with  the  consent  of  both,  or,  in  the  event  of  Lord  Lincoln's 
surviving  the  Duke,  with  the  consent  of  Lord  Lincoln :  otherwise 
they  were  to  become  vested  interests  in  the  sons  at  the  age  of  twen- 
ty-one and  in  the  daughters  at  that  age  or  upon  marriage,  but  not  to 
be  payable  till  six  months  after  the  death  of  the  survivor  of  both  the 
Duke  and  Lord  Lincoln ;  and  were  to  carry  interest  at  the  rate  of 
4  per  cent,  from  the  death  of  the  survivor,  and  from  that  time  only. 
The  Plaintiff  cannot  contend,  that  if  she  had  attained  the  age  of 
twenty-one,  or  been  married,  in  the  life  of  the  Duke  of  Newcastle, 
she  could  have  brought  a  bill  to  have  her  portion  raised.  Upon  the 
power  given  to  Lord  Lincoln  to  direct  50002.  to  be  raised  for  ad- 
vancing in  the  world  any  younger  son  I  desire  it  to  be  ob- 
[*  460]  served,  that  *  any  sum  to  be  applied  to  that  purpose  was  to 
be  raised  after  the  death  of  the  Duke  of  Newcastle.  Hith- 
erto therefore  every  thing  is  postponed  to  the  death  of  the  Duke. 

The  question  arises  upon  the  next  clause  ;  whether  according  to 
the  true  construction  of  that  clause,  notwithstanding  the  preceding 
words,  and  coupled  with  them,  if  the  Plaintiff  had  brought  a  bill 
during  the  life  of  her  grand-father,  refusing  to  make  an  allowance 
for  her  maintenance,  she  would  have  been  entided  to  a  decree  for  the 
several  sums  of  money  provided  by  the  settlement  for  maintenance. 
Her  delaying  that  bill  till  this  time,  whatever  is  thrown  out  in  the 
numerous  cases  upon  this  subject,  cannot  make  any  difference.  The 
construction  must  be  the  same,  whether  the  bill  was  brought  then, 
or  is  filed  at  this  time,  when  some  of  the  inconveniences,  that  are  so 
obvious  as  to  strike  every  one,  will  not  occur.  It  is  contended  for 
the  Plaintiff,  that  she  may  upon  this  clause,  the  trust  to  raise  the 
maintenance  being  so  limited  only  upon  the  death  of  Lord  Lincoln, 
avail  herself  of  the  plain  words,  notwithstanding  all  the  incon- 
veniences, that  might  have  resulted  from  a  bill  in  the  life  of  the 
Duke,  and  what  wUl  still  occur  from  throwing  upon  the  estate  all  the 
afrear  of  interest. 

Upon  the  words  of  this  clause  taken  singly  I  should  have  no  hesi- 
tation in  saying,  the  Plaintiff  would  have  a  right  to  have  the  words 
strictly  followed,  and  to  have  this  maintenance  raised  upon  the  first 
quarter-^ay  after  the  death  of  her  father  during  the  life  of  her  grand- 

(1)  Sec  Boyk  V.  The  Bishop  of  Pderborough^  anit^  vol.  i.  299,  and  the  note, 
310. 
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father.  But  notwithstanding  the  numerous  cases  upon  this  point,  in 
most  of  which  the  party  contending  for  the  portion  or  maintenance 
has  succeeded,  it  is  now  perfectly  settled,  and  the  more  modern 
cases  have  clearly  established,  and  it  appears  to  have  been  the  opinion 
of  Lord  Macclesfield  (I),  who  always  found  fault  with  what  his  pre- 
decessors had  done,  out  always  went  as  far  as  they  did,  that  the 
Court  will  lay  hold  of  any  words,  from  which  it  can  be  fairly  inferred, 
that  it  viras  not  the  intention  to  charge  a  reversionary  term  with  rais- 
ing portions  in  that  manner,  which  must  bring  infinite  inconvenience 
upon  the  reversioner ;  and  if  upon  the  context  of  the  settlement  any 
thing  can  be  collected,  by  which  it  may  appear,  that  it  could  not  be 
the  intention  of  the  parties  to  raise  them'  in  that  way,  the  Court 
is  extremely  eager  to  lay  hold  of  that  (2).  That  has  been  unifolmly 
hid  down  by  Lord  Cowper,  Lord  Macclesfield,  and  all  their  suc- 
cessors. 

*  The  question  then  is,  whether  the  succeeding  words,  [*  461] 
upon  which  I  chiefly  rely,  do  not  amount  to  demonstration, 
that  it  could  not  be  the  intention,  that  the  quarter-day  after  the  death 
of  the  Eatl  of  Lincoln,  and  each  subsequent  quarter-day,  the  Plain- 
tiflf  might  come,  and  insist  upon  having  Jier  maintenance  raised  by 
sale  or  mortgage.  It  was  contended,  but  slightly,  that  the  Duke  of 
Newcastle's  estate  for  life  might  have  been  affected.  Clearly  it 
could  not  by  the  words  of  this  instrument,  according  to  all  the  cases. 
It  must  have  been  raised,  if  at  all,  out  of  the  reversionary  term  to 
raise  after  his  death.  By  the  express  words  the  power  of  raising 
money  by  sale  or  mortgage  could  not  be  used,  until  one  of  the  por- 
tions became  payable,  except  with  regard  to  the  sum  of  5000Z.,  which 
might  be  accelerated  for  the  purpose  of  advancing  the  younger  sons 
in  the  world. 

The  clause  directing,  that,  after  the  maintenance  should  be  raised 
and  paid,  the  residue  and  overplus  of  the  rents  and  profits,  if  any, 
should,  until  the  portions  should  become  payable,  be  received  by  the 
person  or  persons,  who  for  the  time  being  should  be  entitled  to  the 
reversion  or  remainder  of  the  premises  expectant  upon  the  determin- 
ation of  the  term,  for  his,  her,  and  their,  own  use  and  benefit,  ap- 
pears demonstration,  that  the  object  of  this  settlement  could  not  have 
been  that,  which  the  Court,  unless  forced  by  words  uncontrolled  by 
any  context,  will  never  suppose,  that  this  maintenance  should  be 
raised  by  sale  or  mortgage  ;  but  that  it  was  intended  to  come  out  of 
the  annual  profits ;  and  that  the  surplus  of  the  annual  profits  shouM 
go  to  the  person  or  persons  entitled  to  the  reversion  or  remainder 
expectant  upon  the  determination  of  the  term.  That  could  not  be 
during  the  life  of  the  Duke  of  Newcastle.  The  term  was  not  in 
possession  ;  nor  was  the  Duke  a  person  entitled  to  the  reversion  or 
remainder  expectant  upon  the  determination  of  the  term.  It  is  remark- 
able, that  in  Stevem  v.  Dethick^  3  Atk.  39,  this  very  case  is  relied 


s 


P.  Will.  452. 

thdringian  v.  Lord  Folof^  post,  vol.  vi.  304. 
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on  by  Lord  Hardwicke.  These  words  prove,  the  intenUon  of  the 
settlement  was  not,  that  the  maintenance  should  be  raised  by  sale  or 
mortgage.  They  control  the  general  words ;  and  show  plainly,  it 
was  to  be  raised  out  of  the  annual  rents  and  profits. 

I  have  stated,  that  there  is  a  great  number  of  cases  upon  this 
subject;  most  of  which  are  referred  to  in  Mr.  Cox's 
[*  462]  note  (1) ;  and  *  I  cannot  omit  to  observe  the  great  obli- 
gations of  tlie  Bench  and  the  Bar  to  Mr.  Cox^for  his 
edition  of  Peere  Williams ;  in  the  notes  to  which  all  the  cases  upon 
the  subjects  they  treat  of  are  to  be  found.  It  is  not  necessary  to 
comment  upon  all  these  cases.  Oerrard  v.  Oerrard,  Greaves  v. 
Mattisonj  Corbett  v.  MaidweU,  and  Butkr  v.  Duncomby  are  very  ex- 
traordinary cases ;  especially  the  last ;  in  which  Lord  Macclesfield 
did  not  think  himself  at  liberty  to  depart  from  the  preceding  cases : 
and  it  is  remarkable,  that  he  thought  fit  to  raise  part  of  the  portion 
contrary  to  what  appears  to  have  been  his  opinion :  but  in  fVarsley 
V.  The  Earl  of  Oranvilhf  2  Ves.  334,  Lord  Hardwicke  observes, 
that  BtUler  v.  Duncamb  looks  much  more  like  an  award  than  a  de- 
cree ;  as  it  certainly  was. 

The  case  of  Broome  v.  Berkley^  2  P.  Wms.  484,  which  went  af- 
terwards to  the  House  of  Lords,  was  much  relied  on  by  Lord  Hard- 
wicke in  Stevens  v.  Dethick.  The  Lord  Chancellor  called  to  his 
assistance  the  Master  of  the  Rolls ;  and  their  reasons  against  mort- 
gaging reversionary  terms  are  very  well  worth  reading.  Though 
the  portion  was  absolutely  to  be  paid  at  the  age  of  twenty-one  or 
marriage,  yet  as  the  maintenance  was  not  to  commence,  until  the 
estate  of  the  trustees  should  take  efiect  in  possession,  on  account  of 
that  circumstance  the  Court  refused  to  raise  the  portion ;  and  upon 
an  appeal  to  the  House  of  Lords  that  decree  was  affirmed.  That 
case  is  only  material  to  show,  that,  as  it  appeared,  the  maintenance 
was  not  intended  to  be  raised,  until  tlie  estate  of  the  trustees  took 
effect  in  possession,  thence  the  Court  collected  the  sense  of  the 
parties,  that  the  portion  should  not  be  raised  until  after  that  time, 
from  the  inconvenience,  that  would  arise. 

Hebblethwaite  v.  Cariwrighty  For.  31,  is  a  strong  case  in  favor  of 
the  Plaintiff.  I  mention  it  only  to  distinguish  it  from  this  case. 
Lord  Talbot  finding  no  words  to  control  the  words  of  the  settle- 
ment directed  the  portions  to  be  raised ;  and  he  distinguished  it  from 
the  case  of  Broome  v.  Berkley  upon  the  circumstance,  that  in  that 
case  the  maintenance  was  not  to  be  raised  until  the  commencement 
of  the  estate  of  the  trustees. 

In  Stanley  v.  Stanley,  I  Atk.  549,  very  shortly  reported,  it  is  laid 
down  as  a  general  rule,  that  if  there  be  a  term  for  years  or  other 
estate  limited  to  trustees  for  raising  portions  for  daughters, 
[*  463]     *  payable  at  a  certain  time,  which  is  become  a  vested  in- 
terest, they  shall  not  stay  until  the  death  of  the  father  and 
mother,  unless  some  intention  appears  to  postpone  it ;  and  if  there 

(1)  See  Mr.  Cox's  note  to  Butler  v.  Duncomb,  1  P.  Wms.  453. 
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does,  the  Court  will  always  take  notice  of  such  intention,  and  post- 
pone it  accordingly ;  and  the  latter  cases,  as  Broome  v.  Berkley  and 
others,  show  the  Court  will  lay  hold  of  very  small  grounds,  that 
speak  the  intent  of  the  parties,  to  hinder  the  raising  tlie  portions, 
in  the  life  of  the  father  and  mother. 

HaU  V.  Carter^  2  Atk.  354,  was  not  a  case  upon  a  marriage  set- 
tlement, but  upon  a  will.  The  estate  of  the  jointress  was  not  af- 
fected :  but  the  maintenance  and  portion  were  raised  by  mortgaging 
the  reversionary  term :  but  it  was  detcnnined  upon  the  same  ground 
that  it  was  directed  by  the  will :  with  a  decided  disapprobation  of 
raising  portions  in  that  manner  during  the  life  of  the  father. 

I  now  come  to  a  case  in  words  very  similar  to  this :  upon  which 
words  the  decree  was  founded.  That  is  the  case  of  Stevens  v. 
Dethickj  3  Atk.  39.  I  can  find  no  entry  of  it  in  the  Register's 
Book.  The  words  in  that  case  are  almost  literally  those  of  this  set- 
tlement. Lord  Hardwicke  enters  into  the  consideration  of  the 
principles ;  and  states  most  of  the  cases,  particularly  Butler  v.  Bun- 
combe and  Broome  v.  Berkley.  If  the  report  is  correct,  there  can 
hardly  be  two  cases  so  exactly  alike.  The  very  words,  that  occur 
in  this  case,  are  those,  from  which  Lord  Hardwicke  inferred,  that 
the  portion  was  not  to  be  raised  during  the  life  of  the  father. 

I  think  it  but  right  to  mention  another  case,  subsequent  in  date 
to  that,  and  the  last  before  Lord  Hardwicke  upon  the  subject. 
That  is  the  case  of  Lyon  v.  Duke  of  Chandos,  3  Atk.  416,  in  which 
Lord  Hardwicke  thought  fit  to  declare,  the  portion  bore  interest 
during  the  life  of  the  grandfather ;  but  I  have  got  the  trust  of  the 
term  from  the  Register's  Book :  and  there  is  an  absolute  trust  to 
pay  the  portion  after  the  death  of  the  father,  the  Marquis  of  Car- 
narvon, without  any  words,  from  which  it  can  be  inferred,  that  it 
was  not  to  be  raised  till  after  the  death  of  the  grandfather :  who 
died  about  a  year  before  the  bill  was  filed.  The  trust  of  the  term 
was,  if  there  should  be  but  one  daughter  to  raise  15,000/. 
if  two  or  more,  25,000/. ;  the  same  to  be  paid  *  to  such  [*  464] 
daughter  or  daughters,  when  she  or  they  should  respec- 
tively attain  the  age  of  twenty-one  years,  or  be  married,  the  Mar- 
quis of  Carnarvon  being  dead. 

Lord  Hardwicke  was  of  opinion,  the  portion  was  so  clearly  or- 
dered to  be  raised  upon  the  death  of  the  Marquis  of  Carnarvon, 
that  there  was  no  room  for  implication.  He  therefore  decreed,  that 
it  should  be  raised  with  interest  from  the  death  of  the  Marquis  of 
Carnarvon.  Then  I  confess,  it  is  singular ;  as  the  maintenance 
could  not  be  raised  until  after  the  death  of  the  Duke  of  Chandos. 

This  case  stands  only  upon  these  words ;  and  the  question  is, 
whether  I  can  infer,  that  it  was  the  intention,  that,  if  the  Duke  of 
Newcasde  had  not  made  any  allowance  for  the  maintenance  of  the 
Plaintiff,  she  had  a  power  during  his  life  to  compel  a  sale  or  mort- 
gage. I  am  glad  it  did  not  happen  in  this  case,  that  the  Duke  by 
refusing  to  allow  any  maintenance  made  it  necessary  to  have  a  bill 
filed  in  his  life,  stating,  that  he  would  give  nothing.     The  Court  would 
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perhaps  have  found  it  necessary  to  make  the  same  determination.  The 
bill  very  properly  seeks  only  the  difference  between  400L  a-year  and 
600/.  a-year.  The  subsequent  words  are  demonstration,  that  the 
maintenance  was  not  to  be  raised  but  by  the  annual  vents  and  profits ; 
and  therefore  was  not  to  be  raised  during  the  life  of  the  Duke.  I 
am  of  opinion,  considering  tlie  principles,  that  have  obtained  upon 
the  construction  of  settlements  as  to  raising  portions  out  of  rever- 
sionary terms,  that  upon  the  true  construction  of  this  settlement 
this  portion  was  not  so  to  be  raised. 

With  regard  to  the  only  case  that  was  particularly  cited  at  the 
hearing,  Pierpoint  v.  Lord  Cheney,  it  is  most  accurately  reported,  as 
most  of  the  cases  are,  in  Peere  Williams.  The  words  of  the  settle- 
ment are  pretty  nearly  according  to  that  report.  It  is  clear,  Lord 
Macclesfield  did  mean  to  raise  the  maintenance.  He  thought  him- 
self bound  to  do  it.  He  certainly  spoke  against  raising  portions  out 
of  reversionary  terms :  but  he  considered  the  words  to  be  so  express, 
that  he  could  not  possibly  get  over  there.  He  directed  the  inquiry 
only  to  see,  whether  it  would  be  for  the  benefit  of  the  young  lady 
herself  to  raise  it ;  and  whether  it  would  leave  sufiicient  for  her 

portion. 
[*  465]         *  The  next  point  arises  upon  the  claim  to  the  sum  of 
16,00p/.     That  is  affected  in  two  ways. 

First,  it  is  objected,  that  the  consideration,  upon  which  Lord  John 
Pelham  Clinton  obtained  the  assignment  of  that  sum,  was  the  sum 
of  14,900/.  raised  for  him  under  the  appointments  of  his  father; 
whereas  he  was  not  entitled  to  more  than  10,000/.  in  any  event ; 
and  that  the  division  of  the  sum  of  15,0002.  between  him  and 
Thomas,  late  Duke  of  Newcastle,  was  fraudulent  and  illusory. 
With  respect  to  that,  I  cannot  permit  the  decree,  in  which  the  late 
Duke  of  Newcastle  was  a  party,  to  be  impeached  in  this  collateral  way, 
and  hold,  thaf  this  was  a  void  or  an  illusory  appointment.  If  they 
think  fit  to  quarrel  with  that,  they  must  file  a  bill.  I  shall  therefore 
consider  Lord  John  Pelham  Clinton  a  purchaser  for  valuable  con- 
sideration for  the  sum  of  14,900/. 

The  question  then  remains  as  to  the  sum  of  1100/.;  whether 
that  was  not  appointed  in  fraud  of  some  trust  in  the  Duke.  It  is  a 
very  extraordinary  transaction  ;  and  all  these  strange  words,  I  am 
afraid,  are  only  a  circuitous  way  of  saying  it  is  for  the  Duke  himself. 
I  shall  leave  the  executors  of  the  Duke  to  try,  if  they  can  make  any 
thing  of  it.  They  appear  to  me  to  be  the  only  persons,  who  can 
call  for  an  application  of  that  sum  upon  the  supposed  undertaking 
by  the  Duke  not  to  give  it  gratuitously,  but  to  apply  it  to  the  dis- 
charge of  his  debts. 

By  the  decree  it  was  declared j  that  the  sum  of  16,000/.  charged 
upon  the  said  estates  ought  to  be  raised,  with  interest  at  the  rate  of 
5  per  cent,  from  the  death  of  the  late  Duke  of  Newcastle ;  and  that 
out  of  the  money  so  to  be  raised  the  sum  of  14,900/.  be  paid  to  the 
Plaintiff,  with  the  interest  due  thereon  ;  and  that  the  sum  of  1100/., 
the  remainder  of  the  said  sum  of  16,000/.,  and  the  interest  due  in 
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respect  thereof,  be  paid  into  the  Bank  to  the  credit  of  the  cause, 
subject  to  farther  older ;  with  liberty  for  any  of  the  parties  to  apply 
by  bill  or  otherwise ;  and  if  there  should  l^  no  application  within 
the  space  of  twelve  months,  the  same  to  be  paid  to  the  Plaintiff; 
and  that  out  of  the  sum  of  11,100/.  3  per  cent.  Consolidated  Bank 
Annuities,  the  fund  produced  by  the  interest  of  the  said  sum  of 
16,0002.,  so  much  as  had  arisen  in  respect  of  the  sum  of  14,900/. 
part  tliereof,  should  be  transferred  to  the  Plaintiff;  and 
the  remainder  be  transferred  to  *the  Accountant-Gen-  [*466] 
eral,  &c. ;  with  liberty  to  apply ;  and  if  no  application 
should  be  made  within  twelve  months,  to  be  transferred  to  the 
Plaintiff. 

It  was  declared,  that  the  Plaintiff  was  not  entitled  to  interest  upon 
the  portion  of  15,000/.  under  the  indentures,  dated  the  19th  and 
20th  of  May,  1775,  until  the  death  of  her  grandfather  Henry,  late 
Duke  of  Newcastle ;  and  that  what  should  be  found  due  for  interest 
thereon  at  die  rate  of  4  per  cent  from  that  time  with  the  capital 
thereof,  be  raised  by  sale  or  mortgage  of  the  term  in  the  pleadings 
mentioned,  &c.  


See,  anie,  the  notes  to  mUU  v.  H^is,  3  V.  51. 


HARDY  V.  REEVES. 
[Rolls. — 1799,  March  1,  5.] 

Residuary  legatee  having  been  admitted  to  a  copyhold  estate  was  in  possession 
above  nineteen  yean;  when  the  heir  obtained  possession  by  ejectment  After 
acquiescence  for  nine  years  the  residaaiy  legatee  filed  a  bill,  claiming  the 
estate,  as  having  been  a  redeemable  interest  in  the  testator ;  and  having  been 
treated  as  such,  it  was  so  decreed,  (a) 

An  account  was  directed  of  the  money  expended  in  repairs,  &c. ;  and  inquiries  as 
to  incumbrances:  the  Court  inclining  strongly  to  support  the  acts  of  the  heir, 
while  in  possession,  [p.  467.] 

Demurrer  on  the  ground  of  length  of  tune  to  a  bill  for  redemption  of  a  mortgage  is 
good,  (b)  [p.  479.] 

Mortgagee  or  a  copyhold  may  poll  down  ruinous  houses,  and  build  better,  to  pre- 
vent a  forfeiture,  [p.  480.] 

Surrender  by  mortgagee  of  copvhold  to  the  use  of  his  will  is  no  proof,  that  he  con- 
sidered it  irredeemable,  [p.  481.] 

Sarah  Hoare  being  seised  for  her  life  of  copyhold  premises, 
holden  of  the  manor  of  Hamp^tead,  and  Jane  Sarah  Hansard,  wife 

(d\  Generally  speaking  no  lapse  of  time  will  bar  the  right  to  redeem,  so  long 
as  tne  mortga^  has  been  treated  between  the  parties  as  a  subsisting  mort- 
age and  secunty  only.  See  anU^  note  (b)  to  EdatU  v.  Buchanan^  1  V.  3 ;  also 
Denwrestv.  Wynkoop,  3  Johns.  Ch.  129;  Marks  v.  Pell,  1  Johns.  Ch.  594;  Bo88 
V.  mrveU,  1  Wash.  17. 

(6)  Witli  regard  to  the  statute  of  limitations  Equity  follows  the  analogy  of  the 
law ;  and,  even  if  a  bar  might  not  be  good  at  law  by  reason  of  lapse  of  time,  yet 
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of  John  Hansard,  and  Mary  Lewis,  wife  of  Richard  Lewis,  being 
entitled  in  remainder  to  them  and  their  heirs  in  equal  moieties,  sur- 
rendered upon  the  24th  of  June,  1732,  in  consideration  of  7502., 
to  the  use  of  Henry  Leche,  his  heirs  and  assigns,  subject  to  re- 
demption. 

At  a  Court  holden  for  the  manor  upon  the  20th  of  May,  1765,  it 
was  presented,  that  Sarah  Hoare,  Richard  Lewis,  Mary  Lewis,  John 
Hansard,  and  Sarah  Hansard,  were  dead,  and  ^at  Henry  Leche 
was  dead,  and  John  Leche  of  Carwarden  was  his  nephew  and  heir 
at  law,  and  that  John  Leche  of  the  Middle  Temple  brought  into 
Court  a  letter  of  attorney  from  John  Leche  of  Carwarden  to  him  to  be 
admitted,  and  to  surrender  to  the  use  of  Henry  Michael  Evans,  sub- 
ject to  redemption  upon  payment  of  the  said  750/.  and  interest ;  and 
said  John  Leche  informed  the  Court,  that  said  750/.  and  interest 
were  not  paid ;  and  John  Leche  of  Carwarden  by  his  said  attorney 
was  thereupon  admitted,  to  hold  to  him  and  his  heirs,  according  to 
the  effect  of  the  said  two  conditional  surrenders,  and  subject  to  the 
equity  of  redemption  thereof  by  the  heirs  of  the  said  Sarah  Han- 
sard and  Mary  Lewis,  and  at  the  same  time  did  surrender  the  prem- 
ises to  the  use  of  Henry  Michael  Evans,  his  heirs  and  assigns, 
according  to  the  custom  of  the  manor,  but  subject  to  such  re- 
demption by  the  heirs  at  law  of  the  said  Sarah  Hansard  and  Mary 

Lewis. 
[*467]         *  Letters  of  administration  de  bonis  non,  &c.  of  Henry 

Leche  were  granted  to  John  Leche  of  the  Middle  Temple. 
By  deed  of  assignment,  dated  the  4th  of  June,  1765,  reciting 
the  original  mortgage,  and  that  1100/.  was  then  due  for  principal 
and  interest,  and  that  by  an  agreement  between  John  Leche  and 
Geoige  Errington  on  the  20th  of  May  last  John  Leche  agreed  to 
sell  and  surrender  to  Henry  Michael  Evans,  trustee  for  Errington, 
his  heirs  and  assigns,  the  mortgaged  premises  for  all  the  estate  and 

Equity  may  sustain  it;  for  it  never  administers  to  stale  claims,  or  encourages 
laches.  Cholmondda/  v.  ClirUon,  1  Turn.  &  R.  107, 119;  Story,  Eq.  PI.  §  484, 
485.  And  the  objection,  provided  the  ground  of  it  appear  on  the  face  of  the  bill, 
may  be  taken  bv  demurrer.  Thus,  for  example,  if  it  should  appear  on  tiie  face  of 
the  bill,  that  the  cause  of  action  (arising  upon  a  simple  contract)  accrued  more 
than  six  years  before  the  filing  of  the  bill,  a  demurrer  would  lie.  Hoore  v.  Peofc, 
6  Sim.  51 ;  ffisner  v.  Bcarnd,  4  Wash.  Cir.  631.  The  same  rule  would  hold  in 
the  case  of  a  bill  for  a  redemption  of  a  mortgage  after  a  neat  length  of  time  had 
elapsed,  if  the  bill  were  so  framed  as  to  present  the  groun&  of  the  objection,  with- 
out anv  attendant  circumstances  to  obviate  it.  If  these  do  not  appear  on  the  face 
of  tlie  bill,  tlie  objection  may  be  taken  by  way  of  plea,  or  answer.  Story,  Eq. 
PI.  §  503  and  English  cases  cited ;  Dreake  v.  CranefiUdi,  3  Mylne  &  Craig,  499; 
fSfson  V.  PoUj  3  Younge  &  C.  266;  Humberi  v.  Trvnitu  Church,  7  Paige,  195; 
Van  Hork  v.  fFkiUockj  lb.  373;  Cosier  v.  Murray,  5  Johns.  Ch.  521.  It  seems 
that  Lord  Redesdale  has  said  in  his  text,  that  a  defence,  founded  on  length  of 
time,  though  apparent  on  the  face  of  the  bill,  cannot  generally  be  made  by  de- 
murrer. Mitf.  Eq.  PI.  by  Jeremy,  212,  213,  272,  273.  See  also  Btitt/^  v.  Buik- 
ley,  2  Dav,  363.  In  so  doing  he  has  followed  what  appeared  at  the  tmie,  when 
he  wrote  his  Treatise,  to  be  the  prevailing  course  of  author!^.  But  the  contrary 
doctrine  is  now  established  by  the  cases  above  cited ;  and  especially  by  Lord 
Redesdale's  own  judgment  in  Hovenden  v.  Annesky,  2  Sch.  &,  Lef.  636-638.  See 
Story,  Eq.  PI.  §  503,  note. 
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interest  the  heir  at  law  of  Henry  Leche  or  his  personal  representa- 
tive could  have  therein,  in  consideration  of  512/.  10«.,  with  proper 
covenants,  that  there  was  then  due  upon  the  said  premises  1100/.  at 
least ;  and  that  the  premises  were  not  liable  in  law  to  be  redeemed 
until  payment  of  the  said  sum  of  1100/.  at  least,  it  was  witnessed, 
that  in  consideration  of  the  said  sum  of  512/.  10«..  John  Leche  as- 
signed, transferred,  and  set  over,  d^c.  the  said  recited  bond  and  ob- 
ligation and  the  said  sum  of  1100/.  and  all  other  sums  due  and  to 
grow  due  upon  the  same,  to  hold  to  George  Errington,  his  execu- 
tors, administrators,  and  assigns,  and  gave  him  authority  to  receive 
the  money. 

This  assignment  contained  a  covenant,  that  the  money  due  was 
1 100/.,  and  that  the  premises  were  not  liable  to  be  redeemed,  until 
the  heir  or  heirs  of  Sarah  Hoare,  John  Hansard  and  Sarah,  his 
wife,  and  Richard  Lewis  and  Mary,  his  wife,  should  pay  to  Er- 
rington, his  executors,  and  administrators,  the  sum  of  1100/.  at 
least.  ' 

By  indentures,  dated  the  12th  of  June,  1766,  reciting,  that  Er- 
rington was  in  possession  of  the  premises  under  the  agreement  of 
May,  1765,  the  surrender  of  John  Leche  and  the  admission  of  Henry 
Michael  Evans,  and  that  the  buildings  were  at  the  time  Errington 
entered  greatly  in  decay  and  subject  to  be  presented  and  forfeited 
on  that  account,  and  that  Errington  necessarily  laid  out  in  such  re- 
building and  repairing  and  in  obtaining  possession  by  course  of  law 
the  sum  of  122/.  17«.,  and  that  Robert  Fryer  had  agreed  with,  Er- 
rington for  the  absolute  purchase  of  his  right,  title,  property,  claim 
and  interest,  of,  in,  and  to,  the  above-mentioned  premises  and  every 
part  thereof  at  and  for  the  price  or  sum  of  630/.,  and  also  to  reim- 
burse Errington  the  said  sum  of  122/.  17«.,  Errington  in 
*  consideration  of  the  sum  of  752/.  175.  granted,  bargained,  [*  468] 
sold,  assigned,  transferred,  and  set  over,  unto  Robert 
Fryer,  his  heirs  and  assigns,  all  his  right,  title,  and  interest,  claim, 
property  and  demand,  whatsoever,  of,  in,  and  to,  all  and  singular 
the  above  and  within  mentioned  copyhold  messuages,  lands  and 
premises,  and  every  part  and  parcel  thereof,  with  their  appurte- 
nances, together  with  the  full  benefit  and  advantage  as  well  at  Law 
as  in  Equity  of  the  assignment  of  the  bond  within  mentioned,  and 
of  all  and  every  the  several  articles,  clauses,  covenants,  matters  and 
things,  therein  contained,  to  have  and  to  hold,  enjoy,  receive,  and 
take  the  same  and  every  part  thereof  to  Robert  Fryer,  his  heirs,  ex- 
ecutors, administrators,  and  assigns,  to  his  and  their  own  use  and 
uses,  in  as  full  and  ample  a  manner  as  the  said  Geoi^  Errington 
might  have  held  and  enjoyed  the  same. 

This  indenture  contained  a  covenant,  that  Errington  had  not  done 
any  act,  by  reason  whereof  the  copyhold  premises  or  any  part 
thereof,  or  the  money  due  thereon,  or  the  said  before-mentioned 
bond  or  assignment,  or  any  of  the  clauses,  covenants,  d^c,  may  be 
surrendered,  released,  forfeited,  charged  or  incumbered,  except  two 
leases  for  three  years. 
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Upon  the  7th  of  July,  nSG,  Henry  Michael  Evans  surrendered 
to  the  use  of  Robert  Fryer,  his  heirs  and  assigns,  subject  neverthe- 
less to  such  equity  of  redemption,  if  any,  as  the  heir  or  heirs  of 
Sarah  Hoare,  widow,  Richard  Lewis  and  Mary,  his  wife,  and  John 
Hansard  and  Sarah,  his  wife,  or  any  of  them,  had  in  the  same ;  and 
Robert  Fryer  was  admitted,  to  hold  to  him  and  his  heirs  according 
to  the  custom,  and  subject  to  such  equity  of  redemption. 

Robert  Fryer  surrendered  the  copyhold  premises  to  the  use  of  his 
will ;  and  by  his  will,  dated  the  5th  of  February,  1768,  and  attested 
by  two  witnesses,  he  made  the  following  disposition : 

<<  This  is  the  last  will  and  testament  of  me  Robert  Fryer  of  Hamp- 
stead  in  the  county  of  ^  Middlesex.     First  I  give  and  bequeath  my 

late  wife's  niece  Jane  Lewis  lOOZ." 
[*  469]  *  The  testator  then  after  some  other  pecuniary  legacies 
gave  and  bequeathed  a  leasehold  farm  and  premises  and  all 
his  right,  title,  and  interest  therein  unto  Mary  Usher,  one  half;  and 
lie  directed  the  other  moiety  to  be  divided  between  James  England 
and  Mary  Davis ;  and  he  gave  the  live  and  dead  stock  upon  the 
farm,  and  the  household  furniture,  plate,  linen,  &c.  to  the  same  per- 
sons in  the  same  proportions,  upon  condition,  that  James  England 
and  Mary  Davis  should  pay  each  lOOZ.  to  his  executors.  He  gave 
to  his  brother  John  Fryer  26Z.  per  annum,  to  be  paid  quarterly  .out 
of  the  profits  of  the  farm,  half  by  Mary  Usher,  and  one  quarter  each 
by  James  England  and  Mary  Davis.  Then,  after  giving  his  servants 
lOZ.  for  mourning,  and  ^OZ.  each  to  his  executors  for  their  trouble, 
he  disposed  of  the  residue  in  the  following  manner : 

^'  All  the  rest  and  residue  of  my  goods,  chattels,  and  effects, 
whatsoever,  after  payment  of  my  just  debts,  funeral  charges,  and 
the  aforesaid  legacies,  I  give  and  bequeath  unto  Mary  Usher ;  and  if 
it  please  God  she  should  die  before  she  arrives  at  twenty-one  years 
of  age,  unmarried,  or  marry  without  consent  of  the  joint  executors, 
or  without  lawful  issue,  then  the  whole  of  her  share,  stock,  and 
utensils,  on  the  farm,  together  with  all  the  rest  and  residue  of  my 
estate  and  effects,  exclusive  of  the  legacies  before  mentioned,  to  be 
equally  divided  among  the  said  Jane  Lewis,  Elizabeth  Jeffries,  Ann 
Johnson,"  and  other  persons,  share  and  share  alike ;  and  the  tes- 
tator appointed  William  Wildman  and  Thomas  Fawcett  his  ex- 
ecutors. 

The  testator  Robert  Fryer  died  in  February  1768  without  issue. 

Mary  Usher  after  the  death  of  Robert  Fryer  entered  into  posses- 
sion and  receipt  of  the  rents  and  profits  of  the  copyhold  premises ; 
and  upon  the  17th  of  August,  1768,  she  was  admitted.  She  after- 
wards married  John  Murgatroyd ;  and  by  the  settlement  made  upon 
that  marriage,  dated  the  20th  of  July,  1773,  the  money  due  upon 
the  mortgage  of  the  copyhold  premises  was  settled  in  trust  to  pay 
one  moiety  according  to  the  appointment  of  Mary  Murgatroyd  by 
deed  or  will;  and  for  want  of  appointment  to  pay  the  interest 
to  her  for  life;  and  in  case  she  should  survive  her  said  hus- 
band, upon   trust  to  pay  one   moiety  of  the    principal   to  her; 
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and  as  to  the  other  moiety,  after  her  death,  in  trust  .for  the  issue 
of  the  marriage;  with  a  power  of  appointment  to  Mary  Murga- 
troyd  in  case  of  their  decease  before  they  should  be  entitled ;  and  in 
de&ult  of  appointment,  in  trust  for  Mary  Murgatroyd,  her  executors 
and  administrators. 

John  and  Mary  Murgatroyd  continued  in  possession  of  the  prem- 
ises till  the  death  of  John  Mui^troyd.  His  widow  afterwards 
married  Thomas  Hardy ;  and  they  were  in  possession  till  the  year 
1788. 

By  a  deed  executed  in  January  1786  Mary  Hardy  appointed,  and 
Thomas  Hardy  confirmed,  to  Fawcett,  his  heirs,  executors,  and 
administrators,  one  moiety  of  all  the  said  mortgage  money  and  mort- 
g^;ed  premises,  and  all  Uieir  estate,  right,  title  and  interest,  in  and 
to  the  other  moiety  thereof  to  the  use  of  Fawcett,  his  heirs,  execu- 
tors, administrators,  and  assigns,  for  securing  the  sum  of  850/.  with 
interest. 

John  Fryer,  the  eldest  brother  and  heir  at  law  and  according  to 
the  custom  of  the  manor  of  Hampstead  of  Robert  Fryer,  died  intes- 
tate in  1778 ;  leaving  Geo^e  Fryer,  his  only  son  and  heir  at  law 
and  according  to  the  custom  of  the  manor;  who  died  intestate; 
leaving  Mary,  the  wife  of  William  Reeves,  his  only  surviving  child, 
and  heir  at  law  and  according  to  the  custom  of  the  manor. 

In  1788  William  and  Mary  Reeves  brought  an  ejectment  and 
obtained  a  verdict ;  under  which  they  took  possession  of  the  copy- 
hold premises ;  which  they  surrendered  to  the  use  of  William  Reeves 
for  life ;  remainder  to  the  use  of  Mary  Reeves  for  life ;  remainder  to 
the  heirs  and  assigns  of  the  survivor  of  them. 

The  bill  was  filed  upon  the  10th  of  May,  1797,  after  the  death  of 
Mary  Reeves,  by  Thomas  Hardy  and  his  wife ;  praying,  that  the 
Plaintiff  Mary  Hardy  as  residuary  legatee  of  Robert  Fryer  may  be 
declared  entitled  to  the  possession  of  the  said  copyhold  premises ; 
and  that  the  Defendant  William  Reeves  may  be  declared  a  trustee 
for  her,  and  be  decreed  to  deliver  up  possession  and  surrender  the 
same  to  her ;  and  that  an  account  may  be  taken  of  the 
rents  and  ♦  profits  received  by  the  Defendant  Reeves ;  and  [*  471] 
in  case  it  shall  appear  that  the  other  Defendants  have 
any  legal  or  equitable  interest  in  them,  then  that  they  may  sur- 
render, 6lc. 

The  bill  charged,  that  after  Robert  Fryer's  death  John  Fryer  was 
made  Defendant  to  a  bill  for  redemption  filed  by  George  Lewis  and 
Richard  Hansard ;  and  that  by  his  answer  he  admitted,  that  Robert 
Fryer  at  his  death  was  merely  a  mortgagee :  but  that  suit  was  not 
proceeded  in. 

The  Defendant  Reeves  by  his  answer  insisted,  that  Robert  Fryer 
was  entitled  to  an  absolute  and  indefeasible  estate  of  inheritance ; 
and  that  he  so  considered  himself;  for  at  the  time  he  became  a  pur- 
chaser the  equity  of  redemption  was  absolutely  barred  by  length  of 
possession ;  and  upon  the  faith  of  such  title  Robert  Fryer  made  very 
considerable  improvements  upon  the  premises;  and  erected  upon 
VOL.  IV.  27 
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part  thereof  two  new  houses,  and  rebuilt  two  others,  and  laid  out 
considerable  sums  of  money  upon  the  premises  and  estate,  to  the 
amount  of  10002.  and  upwards ;  and  in  all  respects  treated  the  prem- 
ises as  his  absolute  indefeasible  property ;  and  frequently  declared, 
they  would  come  to  his  nephew  George  Fryer,  as  his  nephew  and 
customary  heir. 

The  Defendant  denied,  that  the  effect  of  the  answer  of  John 
Fryer  to  the  bill  of  redemption  filed  by  Lewis  was  an  admission,  that 
Robert  Fryer  was  merely  a  mortgagee.  He  stated,  that  the  suit 
was  abandoned ;  and  another  bill  of  redemption  was  afterwards  filed 
by  George  Lewis  against  John  Fryer ;  who  by  his  answer  insisted 
upon  his  absolute  title ;  and  that  bill  was  dismissed  for  want  of  pros- 
ecution. 

The  Defendants  Barnes  and  his  wife  daimed  an  annuity  of  20L 
a-year,  charged  upon  the  premises,  during  the  life  of  Mrs.  Barnes 
under  a  surrender  by  the  Defendant  Reeves  and  his  wife. 

The  Defendant  Fox  claimed  as  a  mortgagee  without  notice 
under  a  surrender,  made  on  the  3d  of  April,  1789,  by  Reeves 
and  his  wife  to  the  use  of  Fox,  his  heirs  and  assigns,  for  secur- 
ing the  sum  of  680/.  and  interest,  subject  to  the  said  annuity  to 

Mary  Barnes. 
[*  472J  *  The  Defendants  Wright  and  Brownent  were  the  exec- 
utors of  Fawcett,  the  surviving  executor  of  Robert  Fryer 
and  one  of  the  trustees  in  the  settlement  made  upon  the  marriage  of 
John  Murgatroyd  and  Mary  Usher,  and  a  creditor  under  the  deed 
executed  in  January  1786. 

The  issue  of  John  Murgatroyd  by  Mary,  his  wife,  claimed  under 
their  marriage  setdement. 

The  Defendant  Jones  claimed  under  a  deed  executed  in  1786,  and 
a  surrender  to  the  uses  of  tliat  deed  an  annuity  of  36Z.  a-year  during 
the  life  of  Mary  Hardy. 

In  support  of  the  answer  of  the  Defendant  Reeves  it  was  proved, 
that  about  twenty-eight  years  ago  the  premises  were  in  a  very  ruin- 
ous condition ;  and  Robert  Fryer  pulled  down  the  old  houses  and 
built  three  new  houses  in  their  place ;  and  expended  a  large  sum  in 
other  considerable  alterations,  additions,  and  improvements.  A 
year  before  Fryer  became  entitled  the  sum  of  200/.  was  laid  out  in 
repairs  and  improvements  by  Errington.  About  twelve  years  ago 
one  of  the  tenants  took  down  a  shed,  and  built  three  dwelling-houses 
in  the  place ;  which  amounted  to  200Z.  at  least :  and  about  three  or 
four  years  ago  other  tenants  laid  out  at  least  50/. 

Mr.  Piggott  and  Mr^.  Johnson,  for  the  Plaintiff;  Mr.  Lhydy  for 
the  Executors  of  Fawcett ;  and  Mr.  Hart^  for  the  Infant  Children  of 
John  and  Mary  Muigatroyd.  The  question  is,  whether  this  estate 
was  redeemable  in  Robert  Fryer,  or  not.  The  legal  estate  passed 
by  the  surrender  to  the  trustee  for  Errington,  who  was  admitted 
clearly  subject  to  the  original  equity  of  redemption  then  subsisting 
in  the  heirs  of  the  mortgagor ;  and  the  money  due  upon  the  mort- 
gage passed  by  the  assignment.     Errington  therefore  became  affected 
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by  all  the  equity,  by  which  the  original  mortgagee  was  affected.  The 
agreement  between  Errington  and  Robert  Fryer  shows,  the  original 
mortgagee  had  not  been  in  possession ;  for  it  is  recited,  that  Erring- 
ton  had  been  put  to  considerable  expense  in  recovering  the  posses- 
sion of  the  premises  only  a  year  before.  Robert  Fryer  only  took 
such  interest  as  Errington  had  ;  and  the  language  of  the  assignment 
shows,  nothing  more  was  intended  ;  and  that  Fryer  con- 
sidered himself  only  as  assignee  of  a  mortgage.  The  **  first  [*  473] 
time  that  any  doubt  was  intimated  as  to  the  right  to  re- 
deem was  in  the  admittance  of  Fryer ;  which  was  subject  to  the 
equity  of  redemption  "  if  any  J^  It  cannot  be  presumed,  that  Fryer 
acquired  an  indefeasible  interest.  Suppose,  this  question,  instead  of 
arising  between  the  residuary  legatee  of  Robert  Fryer  and  the  cus- 
tomary heir,  had  been  agitated  between  the  latter  and  creditors :  it 
would  have  been  impossible  for  the  heir  to  say,  this  was  not  applica- 
ble to  the  debts.  Why  is  the  residuary  legatee  in  a  worse  situation  ? 
If  any  release  of  the  equity  of  redemption  had  taken  place,  it  would - 
not  have  been  treated  as  a  mortgage  in  1765 ;  when  the  first  pro- 
ceeding upon  the  Rolls  of  the  manor  appears.  There  is  every  rea- 
son to  think,  that  Fryer  during  the  period  between  his  admission 
and  his  death,  not  two  years,  made  no  alteration  in  the  title.  The 
only  circumstance  is,  that  he  made  some  improvements  upon  the  es- 
tate :  but  that  makes  no  difference ;  for  money  laid  out  in  lasting 
improvements  would  be  tacked  to  the  mortgage  money  and  paid  with 
interest  by  the  heir  of  the  mortgagor  coming  to  redeem.  So  soon 
as  in  August,  1768,  Mary  Usher  was  let  into  quiet  and  peaceable 
possession.  It  is  true,  she  was  admitted  as  residuary  legatee  :  but 
that  proves  nothing.  It  cannot  be  supposed,  that  the  brother  of 
Fryer,  his  heir  at  law,  living  upon  the  spot,  would  have  let  her  take 
possession,  unless  some  reason  was  suggested,  showing,  that  she  had 
the  better  title.  She  continued  in  possession  without  any  claim 
against  her  for  a  period  very  little  short  of  that,  which  would  have 
been  a  bar  under  the  Statute  of  Limitations.  The  nine  years,  that 
have  elapsed  since,  can  have  no  effect ;  especially  against  the  infants. 
It  appears  from  the  will  of  Fryer,  that  his  customary  heir  was  not 
the  great  object  of  his  bounty. 

Some  of  the  old  cases  go  very  near  this  point.  In  Tabor  v. 
Greaves,  2  Vern.  367,  1  Eq.  Ca.  Ab.  328,  it  was  held,  that  an  old 
mortgage  shall  go  to  the  executor,  not  the  heir :  the  equity  of  re- 
demption not  being  foreclosed  or  released ;  though  the  mortgagor 
says  by  answer,  he  will  not  redeem.  That  was  after  two  descents 
cast.  In  Lake  v.  Thomas  (ante,  Vol.  III.  17,)  the  usual  plea  upon 
the  length  of  time  was  put  in.  The  bill  contained  a  charge,  that 
the  Defendant  had  kept  accounts  upon  it  as  a  mortgage ;  and  as 
that  was  not  denied  by  answer,  the  plea  was  over-ruled  ;  and  the 
Lord  Chancellor  refers  to  a  case  before  Sir  Thomas  Clarke, 
in  which  after  a  great  number  of  years  redemption  was  de- 
creed as  to  part  of  the  estate,  on  the  ground,  that  it  had  been 
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treated  as  a  mortgage  by  keeping  accountB  and  devising  it  as  a 
mortgage :  but  the  otlier  part  in  the  hands  of  another  family  was 
held  irredeemable. 

The  Defendants,  who  claim  as  incumbrancers  under  Reeves,  are 
affected  with  notice :  as  they  might  have  had  notice  upon  the  Court 
Rolls.  They  would  have  found  by  looking  into  the  title,  that  at  a 
certain  period  it  was  a  mortgage  title ;  and  they  must  have  known, 
that  it  was  at  least  very  doubtful,  whether  it  did  not  continue  so. 
They  are  therefore  in  a  different  situation  from  mortgagees  having 
advanced  money  without  notice,  and  having  the  legal  interest ;  and 
the  Plaintiff  b  entitled  to  a  surrender  of  the  legal  estate,  if  it  is  in 
them. 

A  question  may  be  made  upon  the  will  of  Robert  Fryer ;  wheth- 
er this  interest  in  this  copyhold  estate  did  not  pass  to  Mary  Usher 
under  the  will ;  and  consequently,  whether  she  ought  not  to  have  been 
admitted  as  devisee,  not  as  residuary  legatee.  It  is  clear,  that  where 
a  copyhold  estate  is  surrendered  to  the  use  of  the  will,  a  devise  of 
<<  all  my  estates  "  will  pass  the  copyhold  estate,  if  there  is  no  free- 
hold estate ;  and  even  where  there  are  freehdd  estates,  according  to 
Tendril  v.  Smithy  2  Atk.  85,  and  many  other  authorities.  Tilley  v. 
Simpson  cited  by  Lord  Kenyon  in  Fletcher  v.  Smitanj  2  Term  Rep* 
B.  R.  659,  is  a  strong  authority,  that  the  word  ^*  estate  "  after  the 
word  "  chattels  "  must  have  applied  to  something  beyond  personal 
estate.  In  Ho^an  v.  Jackson^  Cowp.  299,  the  word  <<  effects  "  was 
after  great  consideration  held  sufficient  to  pass  a  fee.  In  Tanner  v. 
Money  For.  284,  words  very  like  those  in  this  case  were  held  to 
pass  a  fee.  What  ground  is  there  for  supposing,  this  man  meant  to 
die  intestate  as  to  this  copyhold  estate  ?  Having  specifically  be- 
queathed a  great  part  of  his  personal  estate,  and  given  his  heir  at 
law  a  provision  out  of  his  leasehold  estate,  he  has  by  this  sweeping 
clause  given  every  thing  not  before  disposed  of. 

Mr.  Crraham  CAmiau  Curiai)  mentioned  a  case  of  CampbeU  v. 
BecTcfordj  at  the  Uockpit ;  where  redemption  was  decreed  upon  an 
old  mortage  merely  on  the  circumstance,  that  accounts  had  been 

kept. 
[*  475]     «*  Mr.  Richards  and  Mr.  Suttony  for  the  Defendants  Wil- 
liam and  Mary  Reeves,  and  Mr.  CatnpbeUy  for  the  Annui- 
tants claiming  under  them. 

First,  this  was  not  personal  estate  in  the  hands  of  Robert  Fiyer : 

Secondly,  being  real  estate  it  did  not  pass  by  his  will ;  and  the 
Court  cannot  take  into  consideration,  whether  it  did,  or  not. 

Upon  the  first  point,  the  dtcta^  that  have  been  referred  to,  do  not 
apply  to  this  case.  The  question  is,  whether,  where  persons,  who 
originally  claimed  under  a  mortgagee,  have  been  treating  the  subject 
for  a  length  of  time  as  real  property,  it  shall  be  considered  as  real 
or  personal  property  between  volunteers  claiming  equally  under 
them. 

It  does  not  appear  in  this  cause,  but  there  is  evidence  upon  the 
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records  of  the  Court  (I),  that  possession  was  taken  not  very  long 
after  the  mortgage.  The  language  of  the  instrument  between 
Errington  and  Fryer  is  very  material.  It  is  evident,  Errington  did 
not  consider  this  as  mortgage  property :  and  Fryer  was  in  possession, 
considered  himself  so^  and  laid  out  money,  as  absolute  owner  of  real 
property.  The  expression,  that  was  relied  on,  as  to  the  costs  of  ob- 
taining possession  might  have  been  used  with  reference  to  a  tenant. 
Errington  being  in  possession  deals  with  the  property  as  his  own ; 
and  conveys  it  as  such ;  by  the  words  in  the  surrender,  <<  subject 
nevertheless  to  such  equity  of  redemption,  if  any,"  d^c.  meaning 
only  not  to  warrant  the  title ;  which  was  originally  a  mortgage  title : 
but  they  are  not  to  be  construed  into  an  admission,  that  it  was  mere- 
ly a  mortgage  title.  The  language  of  the  surrenders  is 
merely  the  language  of  the  steward  of  the  manor.  **  Both  [*  476] 
parties  claiming  under  Fryer,  his  acts  are  not  to  be  put 
out  of  consideration.  By  his  acts  he  could  bind  all  claiming  un- 
der him  a»  volunteers.  Can  it  be  supposed,  he  would  have  laid 
out  a  considerable  sum  of  money,  compared  with  the  value  of  the 
estate,  in  the  hope  of  having  it  restored  to  him  by  a  mortgagee,  who 
had  attempted  a  redemption,  and  failed ;  the  value  of  the  estate  be- 
ing less  than  the  money  due  2  Will  any  Court  suffer  a  mortgagee 
to  build  housea  upon  the  mortgaged  estate,  which  may  not  be  neces- 
sary ?  He  treated  it  as  his  own  absolute  property.  His  surrender- 
ing to  the  use  of  his  will  was  a  strong  act  of  ownership.  It  is  not 
usual  £m*  a  mortgagee  to  surrender  the  legal  estate  to  the  use  of  his 
will  in  order  to  dispose  of  it.  He  may  do  so:  but  in  general  he 
suffers  it  to  descend  to  his  heir.  The  heir  in  permitting  Mary  Usher 
to  take  possesion  acted  under  a  mistake  of  the  law. 

The  question  upon  the  will  was  tried  in  the  ejectment.  Can  it 
be  supposed,  that  Lord  Kenyon,  having  the  will  before  him,  could 
have  passed  over  the  only  question  he  was  to  try  ?  The  submission 
for  nine  years  to  that  decision  has  (2)  a  much  stronger  effect  than 
their  uninterrupted  possession  for  nmeteen  years. 

To  call  a  Court  of  Equity  into  action  activity  arid  reasonable  dili- 
gence must  be  used  (3).     It  is  not  competent  to  the  Plaintiff  now 

(1)  At  the  hearing  the  Defendants  nroduced  an  answer  of  the  Plaintiff  and  his 
late  wife,  by  which  the  latter  stated,  tnat  she  la  informed  and  believes,  the  mort- 
gagee Leche  in  the  year  1740  entered  into  possession  of  this  copyhold  estate;  the 
nK»tgagor  having  neglected  to  pay  interest;  and  the  mortgage  being  a  very 
scanty  security ;  liiat  we  mortgagee,  and  the  assignees  under  a  variety  Sf  assign- 
ments, continued  in  possession  Irom  the  year  1740  till  1766;  and  that  Heniy 
Leche  was  admitted  in  1765. 

The  bill,  to  which  this  answer  was  put  in,  was  fQed  by  the  Defendants  in  this 
cause,  Reeves  and  his  wife,  before  they  brou^t  the  ejectment,  to  compel  the  lord 
of  the  manor  to  admit  them,  and  calling  upon  Hardy  and  his  wife,  who  had  been 
in  possession,  having  been  admitted  under  the  will  of  Fryer,  to  account  for  the 
rents  and  profits  they  had  received. 

(2)  In  the  argument  for  the  Plaintiff  it  was  suggested,  that  the  verdict  had  been 
obtamed,  not  upon  the  construction  of  the  wiU,  but  u^n  a  point  raised  by  the 
Defendant  in  the  ejectment  as  to  the  legitimacy  of  the  heir. 

(3)  Lord  Deloraine  v.  Brown,  Smm  v.  C%,  3.Bro.  a  C.  633;  Amb.  645; 
Herof  V.  Dimoooibfy  ante,  vol.  ii.  87,  and  the  note,  IST 
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to  claim  this  as  personal  property  in  right  of  his  wife,  who  possessed 
it  so  long  as  real  property.  If  a  bill  for  redemption  had  been  filed 
against  these  Plaintiffs,  they  would  have  defended  themselves  on  the 
ground  of  long  possession.  In  Btckford  v.  Close^  a6th  July,  1784, 
at  the  Cockpit,  a  demurrer  to  a  bill  for  redemption  on  the  ground 
of  the  length  of  time  had  been  over-ruled  in  Jamaica.  Upon 
an  appeal  from  that  decision  Lord  Kenyon,  then  Master  of  the 
Rolls,  went  through  all  the  cases,  and  observed,  that  Lord  Talbot 
and  Lord  King  had  both  decided,  that  a  demurrer  to  a  bill  Ux 
redemption  is  good;  and  Lord  Kenyon  said,  there  is  more  good 
sense  in  that  than  in  the  dictum  of  Lord  Hardwicke,  which  was  but 
a  dictuMy  that  it  is  not  good,  and  the  defence  ought  to  be  by 

plea(l). 
[*477]  *'The  will  only  treats  of  personal  and  leasehold  prop- 
erty ;  and  it  is  impossible,  that  by  the  word  ^^  effects  "  the 
testator  could  mean  any  thing  but  personal  property.  It  is  said,  he 
had  no  real  estate :  but  that  does  not  appear.  If  the  will  had  been 
attested  by  three  witnesses,  any  freehold  property  according  to  the 
Plaintiff's  argument  would  have  passed.  The  legacies  are  clearly 
given  out  of  the  personal  estate.  In  disposing  of  the  residue  he 
says  <^  exclusive  of  the  legacies."  There  is  no  instance,  where 
even  debts,  much  less  legacies,  have  been  chaiged  upon  real  estate 
by  a  will  of  this  sort.  In  TUley  v.  Sin^son  the  will  begins  with  the 
remarkable  expression,  which  has  iiad  great  weight  in  the  construc- 
tion of  such  wills,  perhaps  more  than  it  deserves ;  a  declared  inten- 
tion of  the  testator  to  dispose  of  all  his  worldly  estate.  After  that 
very  slight  words  will  be  sufficient  to  carry  all  the  property.  This 
will  has  no  such  declaration.  In  Hogan  v.  Jackson  the  words  of 
the  will  were  very  large.  The  most  common  principle  of  the  Court 
is,  that  an  heir  at  law  is  to  be  favored. 

Mr.  Piggott,  in  reply.  I  agree  to  the  principle,  that  the  Court 
favors  an  heir  at  law.  I  also  agr^,  that  the  possession  of  a  mort- 
gagee for  twenty  years  is  a  sufficient  answer  to  a  bill  for  redemption ; 
and  that  to  a  bill  simply  stating  that  case  a  demurrer  lies,  upon  the 
authority  of  Btckford  v.  Close^  before  Lord  Camden  and  Lord 
Kenyon.  But  there  are  fisicts  in  this  case  demonstrating  beyond  a 
doubt,  that,  whatever  right  the  mortgagee  had,  he  did  not  avail  him- 
self  of  that  right.  The  claim  of  the  Plaintiff  is  an  equitable  claim 
to  have  a  trust  declared  upon  the  legal  title  ;  which  prevailed,  and 
could  not  fail  of  prevailing,  at  law.  The  ejectment  was  not  brought, 
until  those,  who  were  likely  to  know,  whether  there  was  a  right  of  re- 
demption or  not,  were  dead.  John  Fryer  during  his  life  acknowledged 
the  title  of  the  residuary  legatee.  Can  they  talk  of  laches^  who 
permitted  this  for  near  twenty  years,  perhaps  only  one  day  being 
wanted  to  the  completion  of  the  title  under  the  Statute  of  Limita- 
tions, to  be  considered  as  personal  property  ? 

As  to  the  answer  of  Mary  Hardy  now  produced,  what  she  states 

(1)  Gngor  V.  MoUnocHhy  2  Ves.  109 ;  2  Sch.  &  Lef.  638 ;  post,  vol.  xix,  184. 
VOL.  IV.  27* 
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is  only,  as  she  has  heard  and  beKeves.  She  was  not  born  until  long 
after  the  year  1740 ;  and  what  she  states  is  wholly  a  mistake. 
Henry  Lecfae,  the  mortgagee,  never  was  admitted ;  though 
there  was  a  surrender  by  the  mortgagors.  **  Evans's  ad-  [*  478] 
mission,  which  was  upon  the  surrenderor  the  personal  rep- 
resentative o(  Henry  Leche,  the  mortgagee,  was  subject  to  redemp- 
tion ;  and  the  words  ^  if  any,"  throwing  a  doubt  upon  the  right, 
never  occurred  until  the  admission  of  FVyer.  Errington  took  pos- 
session of  it  as  personal  estate  by  the  assignment  of  the  personal 
representative  of  the  mortgagee ;  and  he  dealt  with  it  as  such. 
That  assignment  recites  the  mortgage,  and  that  1100/.  was  due; 
and  contains  covenants,  that  such  sum  is  due,  and  that  the  premises 
are  not  liable  to  be  redeemed  until  payment  of  that  sum.  No  doubt, 
it  was  assets  for  simple-contract  dd>ts :  nor  can  it  be  denied,  that  it 
was  redeemable  at  the  date  of  that  assignment.  The  twenty  years 
must  have  begun  from  that  time.  He  had  purchased  only  a  debt, 
and  taken  the  estate  as  a  security. 

The  assignment  to  Fryer  is  in  efiect  the  assignment  of  a  debt. 
The  bond  and  securities  for  the  debt  are  assigned  ;  and  all  the  cir- 
cumstances are  recited.  If  the  heir  of  the  mortgagors  had  filed  a 
bill  then,  can  there  be  a  doubt,  that  they  might  have  redeemed  ?  If 
this  had  been  wanted  for  simple-contract  debts  of  Fryer,  would  it 
not  have  been  assets  ;  according  to  the  constant  rule,  that  until  fore- 
closure a  mortgage  is  assets  ?  Then  it  must  have  been  personal 
estate  at  the  death  of  Fryer  for  every  purpose.  The  Defendants 
then  are  obliged  to  contend,  that,  because  he  rebuilt  three  ruinous 
houses,  and  therefore  totally  unprofitable,  being  a  copyhold  estate, 
and  though  by  neglecting  to  rebuild  them  he  would  have  incurred  a 
fiM*feiture,  it  is  to  be  taken  for  granted,  that  a  mortgagee  coming  in 
in  that  character,  and  only  a  year  and  a  half  in  possession,  treated 
it  as  his  absolute  property.  The  Court  cannot  act  upon  such  equiv- 
ocal circumstances.  It  may  be  concluded,  that  he  might  think  it 
probable,  that  they  would  not  redeem  ;  and  it  might  become  an  ab- 
solute estate  in  him.  There  is  no  ground  for  doubt :  in  which  case 
only  the  principle  in  favor  of  the  heir  at  law  prevails. 

The  case  of  Smart  v.  Hunt  (1),  at  the  Rolls  before  Lord  Kenyon, 

(1)  Smart  V.  Huni,  at  the  Roils,  Febrnaiy  the  14th,  1788. 

Stephen  Smart  executed  a  mortga^  dated  the  10th  June,  1741,  to  John  Rosen  for 
a  term  of  500  years.  The  mortgagor  paid  interest  for  two  years,  and  aied  in 
March  1744 ;  leaving  two  sons,  Robert  and  John.  Robert  Smart  entered,  and 
paid  no  interest  In  1747,  the  interest  being  in  arrear,  he  voluntarily  let  the 
mortgagee  into  possession,  attorned  as  tenant,  and  paid  rent  for  such  part  of  the 
premises  as  he  occupied.  In  1752  Robert  Smart  died.  His  brother  and  heir  at 
law  John  Smart  died  in  1767. 

The  mortgagee  Rogers  continued  in  quiet  possession  from  the  year  1747  until  his 
death  in  17M.  His  son,  sole  executor,  and  residuary  legatee,  John  Rogers  enter- 
ed ;  and  continued  in  quiet  possession  until  his  death.  His  two  sons  and  execu- 
tors John  Methuen  Rogers  and  Thomas  Rogers  entered ;  and  continued  in  quiet 
possession  until  the  10th  of  Januaiy,  1775 ;  when  they  assigned  to  John  Hunt 
The  assignee  entered ;  and  continued  in  possession  until  1781 ;  when  he  died. 
He  devised  the  premises,  considering  himself  as  having  the  absolute  interest  in 
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is  a  remarkable  case,  and  very  like  this.  Redemption  was  decreed, 
though  the  mortgagors  had  been  out  of  possession  forty-one  years, 
because  an  assignment  had  been  executed  of  it  as  a  mortgage 
interest  only  thirteen  years  before  the  decree. 

The  Defendant  Fox  cannot  stand  in  a  better  situation  than  his 
mortgagor.  Enough  appeared  upon  the  Court  Rolls  to  put  him  on 
his  guard ;  and  it  was  incumbent  on  him  to  make  inquiry. 

Master  of  the  Rolls  [Sir  Richabd  Pepper  Arden].  I  have 
no  doubt,  a  demurrer  on  the  ground  of  length  of  time  to  a  bill  for 
redemption  would  be  good,  if  the  bill  was  so  framed  as  to  state  such 
a  case  (1). 

This  case  is  attended  with  some  extraordinary  circumstances ;  and 
I  am  sorry  the  acts  of  the  parties  have  embarrassed  it,  and  occa- 
sioned all  this  expense.  But  it  is  hardly  possible  upon  the  proo&  to 
hold,  that  Robert  Fryer  did  not  take  a  redeemable  interest,  when 
he  was  admitted.  If  that  is  so,  the  question  is,  whether  any  thing 
has  been  since  done  by  him  either  as  mortgagee  or  under  the  ideal 
title,  as  owner  of  the  premises,  in  consequence  of  which  he  died 
seised  of  an  irredeemable  estate. 

There  b  no  conclusive  evidence,  at  what  time  the  possession  of 
these  mortgaged  premises  was  recovered  by  the  mortgagee:  nor 
does  any  thing  appear  respecting  it  until  the  assignment  to  Erring- 
ton,  in  June  1765.  The  question  is,  what  Errington  took  under 
that  assignment  of  the  bond,  with  that  covenant,  that  1100/.  was 
due,  and  that  the  premises  were  not  redeemable  for  a  less  sum,  and 
the  surrender  to  Evans,  who  was  admitted,  subject  to  redemption, 
as  trustee  for  Errington  ?  These  two  circumstances  taken 
[*  480]  together,  the  purchase  of  the  bond,  with  that  **  covenant, 
and  that  Evans  was  a  tiustee  subject  to  redemption,  are 
decisive  evidence  against  Errington  and  all  purchasing  under  him), 
that  he  had  nothing  more  than  a  redeemable  interest,  and  could 
convey  nothing  else,  unless  he  had  in  the  intermediate  time  between 
that  period  and  the  sale  to  Fryer  acquired  the  absolute  interest. 
But  nothing  passed  between  the  admission  of  Evans  in  1765  and 
that  of  Fryer  in  1766,  that  can  be  supposed  to  take  away  the  right 
of  redemption  acquired  by  the  acts  done  in  1765. 

Then  what  did  Fryer  do  ?  He  was  admitted  in  a  very  guarded 
manner.  It  was  not  admitted,  that  he  did  take  a  redeemable  inter- 
est :  but  it  is  expressed  thus :  <<  Subject  nevertheless  to  such  equity 
of  redemption,  if  any,  &c."  That  certainly  will  not  prejudice  him. 
The  question  is,  what  he  took :  whether  a  redeemable  interest,  or 
not.  The  acts  done  by  him,  and  the  extraordinary  transactions, 
that  have  occurred  since,  show,  that  he  and  his  heirs  considered  it 
as  irredeemable.  Evidence  was  produced  to  show,  what  he  did 
upon  the  premises ;  and  it  was  very  forcibly  argued  for  the  Defend- 

them,  to  the  Defendanta ;  who  entered ;  and  continued  in  possession,  till  the  bill 
for  redemption  was  filed  by  the  eldest  son  and  heb:  at  law  of  John  Smart 

Redemption  w^s  decreed. 

(1)  HodU  v.  HtaUyy  1  Ves.  &  Bea,  536;  and  the  references. 
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ants,  that  if  he  converted  the  property  into  a  different  species  of 
property,  which  he  had  no  right  to  do,  that  is  a  strong  act  to  show 
his  conception.  The  evidence  is,  that  the  houses  were  in  a  ruinous 
state ;  and  he  pulled  them  down,  and  erected  others.  I  have  no 
difficulty  in  saying,  a  mortgagee  of  a  copyhold  may  pull  down  ruin- 
ous houses,  and  may  build  much  better  houses.  The  lord  has  a 
right  to  say,  that  the  tenant  should  not  let  the  houses  faU :  and 
might  seise,  if  he  did.  The  answer  of  these  Plaintiffs  now  produced 
is  hardly  sufficient  evidence ;  certainly  not  to  bar  the  right  of  re- 
demption, if  any  remained.  The  statement  in  that  answer,  that 
Henry  Leche  was  admitted  in  1765,  is  a  mistake. 

The  subsequent  transactions  are  very  extraordinary.  Fryer  died 
seised,  as  it  is  said,  of  what  he  considered  an  irredeemable  interest.' 
First,  the  residuary  legatee  in  his  will  comes,  and  is  admitted :  the 
heir  not  appearing.  In  what  right  it  was  meant  to  admit  her  I  can- 
not conceive.  The  surrender  to  the  lise  of  the  will  is  no  proof, 
whether  it  is  redeemable  or  irredeemable.  It  must  never  be  held, 
that  a  mortgagee  of  a  copyhold  estate  by  surrendering  it  to  the  use 
of  his  will  understands  it  to  be  irredeemable.  Every  wise 
mortgagee  will  do  that,  in  order  that  the  *"  equitable  and  [*48]] 
legal  interests  may  accompany  each  other.  I  presume,  at 
the  trial  it  was  looked  upon  as  a  mere  ejectment  brought  by  the  heir ; 
the  mortgaged  premises  not  being  devised  by  any  valid  instrument. 
In  the  year  1735  the  third  heir  according  to  the  custom  of  Robert 
Fryer  seems  to  suppose,  that  it  was  an  irredeemable  interest  in  him ; 
and  brings  a  bill  upon  that  ground  against  these  Plaintiffs ;  the 
Plaintiff  Mary  Hardy  having  been  admitted  under  the  surrender  in 
1768.  That  bill  allies,  that  Robert  Fryer  died  seised  of  this  as 
real  estate.  To  that  bill  the  answer,  that  has  been  produced,  was 
put  in  ;  and  Mary  Hardy,  a  married  woman,  says,  she  is  informed 
and  believes,  that  in  the  year  1740  the  mortgagee  had  taken  posses- 
sion. That  is  certainly  a  mistake.  But  I  lay  that  out  of  the  case ; 
for  in  1765  Errington  admitted,  he  had  only  a  redeemable  interest. 
Therefore  there  must  be  some  transaction  from  that  time.  Erring- 
ton's  admission  is  in  favor  of  the  mortgagors,  and  against  every  per- 
son claiming  under  the  mortgagee.  I  rather  believe,  Robert  Fryer 
dealt  with  this  as  irredeemable ;  and  thought  something  might  have 
happened,  that  gave  him  that  right :  but  I  cannot  hold,  that  he  took 
any  other  than  a  redeemable  interest. 

That  bill  was  not  proceeded  in ;  and  just  before  the  statute  of 
Limitations  would  have  barred  them  these  Defendants  prevailed  in 
an  ejectment  brought  in  right  of  the  Defendant  Mary  Reeves  as 
heir.  I  will  not  hear  a  word  against  the  effect  of  the  will.  This  is  not 
the  place  for  that  discussion.  If  that  point  is  relied  on,  let  them 
bring  another  ejectment.  What  pretence  is  there  for  filing  the  bill 
upon  a  legal  title  ?  By  filing  the  bill  the  Plaintiffs  confess,  they 
were  well  turned  out  of  possession  ;  and  pray,  that  possession  may 
be  delivered  to  them  of  this  estate,  as  having  been  a  chattel  interest 
in  the  testator.     I  shall  therefore  now  suppose,  this  did  not  pass  by 
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the  will.  Then  after  nine  years  this  bill  is  filed ;  the  Pkintifis  find- 
ing they  were  wrong  in  sufiering  the  heir  to  recover.  What  excuse 
has  the  Plaintiff*  for  acquiescing  under  this  ejectment  ?  Every  thing 
he  knows  now  was  known  to  him,  and  was  much  more  fresh  at  that 
time ;  and  they  might  have  made  a  better  defence  then  than  they 
can  now.  The  Plaintiff  lies  by  for  nine  years,  and  then  files  the 
bill ;  not  only  demanding  a  decree,  that  this  was  a  redeemable  in- 
terest, but  an  account  of  the  rents  and  profits,  and  to  set 
[*4S2]  aside  every  transaction,  that  has  taken*  place  since.  I 
shall  pause  much,  before  I  do  that.  I  will  have  a  mi- 
nute inquiry  as  to  any  money  laid  out  by  the  Defendants  or  any 
persons  claiming  under  them ;  and  I  am  very  much  disposed  to  be 
liberal  to  them  in  any  allowance,  and  even  as  to  the  costs  of  the 
suit;  all  which  has  been  occasioned  by  the  Plaintifis:  but  I  am 
bound  to  declare,  that  Robert  Fryer  took  a  redeemable  interest. 

By  the  decree  it  was  declared,  that  Robert  Fryer  in  the  year  1766 
and  at  the  time  of  his  death  was  entitled  oafy  to  a  redeemable  in- 
terest in  the  copyhold  premises  in  the  pleadings  mentioned ;  and 
that  the  beneficial  interest  therein  passed  to  his  executors ;  and  was 
vested  in  the  Defendants  Wright  and  Brownent,  executors  of  Faw- 
cett,  surviving  executor  of  Robert  Fryer,  upon  the  trusts  of  his  will ; 
and  the  Defendants  Wr^ht  and  Brownent  admitting,  that  all  the 
debts  were  paid,  it  was  declared  that  such  beneficial  interest  belong- 
ed to  the  Plaintiff. 

The  Master  was  directed  to  inquire,  what  fines  and  fees  had  been 
paid  by  the  Defendants  Reeves  and  his  wife  upon  admission  to  the 
said  copyhold  premises ;  who  had  been  in  possession  since  the  year 
1788;  what  costs  had  been  incurred  in  bringing  the  ejectment 
against  the  Plaintiffs  in  this  cause ;  and  it  was  directed,  that  an 
account  should  be  taken  of  al!  sums  of  money  paid  by  the  De- 
fendants on  account  of  the  copyhoM  premises,  of  the  rents  and 
profits  received  by  them,  and  of  money  laid  out  by  them,  or  by  per- 
sons claiming  under  them,  tn  substantial  repairs  or  in  erecting  new 
buildings ;  and  that  the  Master  should  inquire,  whether  the  Plaintiffs 
or  Defendants  had  made  any  mortgages  upon  the  premises,  and 
whether  there  are  any  other  incumbrances  affecting  the  same ;  and 
what  is  due  thereon  ;  and  that  the  Master  should  state  their  priori- 
ties ;  and  directions  were  given  for  the  appointment  of  a  receiver, 
and  that  costs  and  farther  directions  should  be  reserved,  with  liberty 
to  apply. 

Before  the  decree  was  drawn  up  the  Plaintiff  presented  a  petition 
to  vary  the  minutes  by  adding  an  inquiry,  what  sums  of  money  the 
Defendant  Fox  advanced  upon  the  security,  of  the  mortgage  in  the 
pleadings  mentioned ;  and  whether  on  or  before  the  3d  of  April 
1789,  the  date  of  such  mortgage,  and  when  first,  the  said 
[*  483]  *  Defendant  had  any  and  what  notice  of  the  title  or  claim 
of  the  Plaintiff  Mary  Hardy. 

This  inquiry  was  much  pressed  by  the  Counsel  for  the  Plaintiff: 
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but  the  Master  of  the  Rolls  refusing  to  make  any  variation  in  the 
minutes,  the  decree  was  drawn  up  accordingly  (1). 

1.  That  a  defendaat  may  take  advanta^  of  length  of  time  by  demurrer,  as 
well  as  by  plea,  and  that  the  Statute  of  Linutations  applies  as  strongly  to  a  mort- 
gaged estate  as  to  any  other,  from  the  time  when  all  recognition  of  any  equity  of 
redemption  has  ceased,  see  notes  2  and  3  to  EdstU  v.  Bw&inan,  2  V.  ^ ;  but  the 
mere  antiquity  of  a  mortgage  can  be  no  objection  to  its  redemption,  so  long  as  it 
has  been  treated  as  a  security  onl^ ;  and  of  this  fact,  the  constant  payment  of 
interest  will,  of  course,  be  conclusive  evidence.  Grybb  v.  }foo(Uhorpe,  2  Freem. 
187. 

2.  That  a  court  of  Equity  is  not  the  proper  place  for  discussing  the  validity  of 
a  will,  see  note  1  to  Btdes  v.  Graces^  2  V.  287. 

3.  As  to  the  notice  with  which  lis  pendens^  respecting  a  mortgaged  estate, 
affects  a  purchaser,  or  subsequent  mortgagee,  of  the  same  estate,  see  note  2  to 
the  Bishop  of  Winehtdtr  v.  Beavor,  3  V.  314 ;  and  Uiou^h  the  suit  may  have  been 
at  an  end,  and  a  decree  obtained,  it  is  very  doubdiil  whether  a  purchaser  under 
such  decree  could  protect  himself,  by  alleging,  that  he  had  no  notice  of  any  fraud, 
or  irrefirularity,  in  obtaining  such  decree,  when  the  fiict  was  discoverable  on  the 
face  of  the  proceedings ;  Gore  v.  Stackpodty  1  Dow,  30 ;  at  least  where  the  cir- 
cumstances were  unambiguous;  Kenney  v.  Brawne^S  Ridgw.  P.  C.  512;  but 
there  may  be  such  a  doubtful  equity  as  will  not  affect  a  purchaser.  Parktr  v. 
Brookt,  9  Ves.  588;  CordweU  v.  MadartU,  2  Eden,  347;  ^' Queen  v.  FarovJua; 
11  Ves.  482;  and  see  Stnhoute  v.  Earle,  Ambl.  288;  Henrick  v.  Jones,  citea  ibid. 

4.  That  dismissal  of  a  bill,  brought  for  redemption,  in  consequence  of  the  non- 
payment of  the  money  at  the  time  appointed,  operates  as  a  foreclosure,  see  note  3 
to  the  Buh/m  qf  mnehuUr  v.  Btavor,  3  V.  314. 

5.  As  to  tne  peculiar  relation  of  mortgagor  and  mortgagee,  particularly  with 
reference  to  the  question  of  possession  or  the  mortgaged  estate,  see  the  note  to 
Colman  v.  The  Duke  of  8L  Mtans,  3  V.  25. 

(1)  The  cause  was  afterwards  re-heard  upon  this  point ;  and  the  inquiry  was 
granted  as  to  what  sums  the  Defendant  Fox  had  advanced,  and  at  what  times, 
respectively ;  but  as  to  the  ^int  of  notice  it  was  refused :  posty  vol.  x.  426.  See 
also  Hansard  v.  Hardly  xviiL  455. 
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TOLSON  V.  COLLINS- 
MASTER  of  the  Rolls  for  the  Lord  Crancellor. 
[1799,  Mabch  7,  la] 

As  to  a  presumed  satisfaction  of  a  debt  by  a  legacy  there  is  no  distinction  between 
tlie  cases  of  parent  and  child  and  of  strangers ;  therefore  circumstances  of  dif- 
ference, OS  that  the  le^racy  given  by  the  parent  is  contingent,  are  laid  hold  of 
to  prevent  the  application  of  the  rule  of  satisfaction,  (a) 

Portion  by  wiU  prima  facit  a  satisfaction  of  a  portion  by  settlement,  (b)  [p.  491.] 

Mart  Powell  by  her  will,  dated  the  16th  of  August^  1783,  gave 
and  bequeathed  unto  John  Collins,  his  executors  and  administrators, 
the  full  sum  of  800/.  sterling,  a  part  of  her  money  in  the  public 
funds,  upon  trust,  that  he  and  they  should  continue  the  same  there 
or  elsewhere  at  interest  for  the  equal  benefit  of  Jane  Collins,  John 
Collins,  Ann  Collins,  and  Bonner  Collins,  children  of  the  said  John 
Collins,  until  they  should  attain  their  respective  age  or  ages  of 
twenty-one  years,  or  day  or  days  of  marriage,  which  should  first 
happen ;  and  then  to  pay  and  equally  divide  the  same  between  them 
share  and  share  alike ;  to  wit,  200/.  a-piece  to  each  of  them  at  the 
respective  times  aforesaid,  together  with  the  dividends  or  interest, 
profits,  and  produce,  of  each  one's  legacy  in  the  mean  time  accru- 
ing ;  and  in  case  any  or  either  of  them,  the  said  Jane,  John,  Ann, 
and  Bonner,  should  happen  to  die  before  his,  her,  or  their,  respec- 
tive age  or  ages  of  twenty-one  years,  the  testatrix  gave  the  share  or 
shares  of  him,  her,  or  them,  so  dying,  over  to  the  survivors  or  survi- 
vor of  them,  to  be  equally  divided  between  them,  if  more  than  one, 
share  and  share  alike ;  and  if  there  should  be  but  one,  wholly  to 
such  survivor,  to  be  paid  at  the  respective  times  or  time  aforesaid ; 
and  she  appointed  John  Collins  the  elder  and  Samuel  Alford  execu- 
tors. 

The  testatrix  died  in  July  1787. 

John  Collins,  the  elder,  received  the  sum  of  800/.  under  the  trust 
in  the  will.     He  died  upon  the  5th  of  May  1792 ;  leaving  all  the 
children  mentioned  in  the  will  of  Mrs.  Powell,  and  another  son, 
r*  4841     Henry  Collins,  surviving. 
I   "^^4]         ^gy  j^j^  ^jjj^  j^^^j  ^jjg  23d  of  January,  1790,  reciting 

(a)  Where  a  debtor  bequeat]]3  to  hia  creditor  a  legacy  equal  to,  or  exceeding 
the  amount  of  his  debt,  it  shall  be  presumed,  in  the  absence  of  any  intimation  of 
a  contrary  intention,  that  the  legacy  was  meant  by  the  testator  as  a  satisfaction  of 
the  debt  But  the  Court  will  lav  hold  of  slight  circvmstances  to  evade  this  pre- 
sumption. See  anUy  note  (c)  to  bincheUffe  v.  Hinckdifftj  3  V.  516 ;  and  note  (a)  to 
Hichwrdson  v.  J^hinatone^  2  V.  463,  ivhere  the  numeious  authorities  on  this  point 
are  collected.  The  present  case  establishes  that  a  legacy  ^ven  by  a  parent  to  a 
child  is  regarded,  with  respect  to  the  rule  in  question,  m  the  same  light  as  a 
legacy  to  a  stranger.  See  also,  2  Williams,  Exec.  932,  934 ;  Byrne  v.  Bifmc,  3 
S.  &  It.  54.  Here  is  a  legacy  given  by  a  husband  to  his  wife  on  a  very  different 
footing.    Fotpler  v.  F^ioUr,  3  P.  Wms.  353. 

(b)  The  present  inclination  of  Equity  is  against  raising  double  portions.  See 
mVd  (a)  to  Bough  Y.Rieadj  IV.  257. 
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bis  marriage  settlement,  under  which  he  had  a  power  to  appoint 
the  estates  settled  upon  the  marriage  after  the  deaths  of  him- 
self and  his  wife  among  his  children,  or  to  any  one  child,  and 
subject  to  such  charges  as  he  should  think  fit,  he  appointed  under 
that  power  a  part  of  the  estates  after  the  deaths  of  himself  and  wife 
to  his  youngest  son  Bonner  Collins,  his  heirs  and  assigns  for  ever 
Then  all  the  rest  of  the  estates,  subject  and  chargeable  with  the 
several  legacies  and  sums  of  money  for  his  sons  and  daughters  after 
mentioned,  he  gave  to  his  eldest  son  and  the  heirs  male  of  his  body ; 
and,  for  want  of  such  issue,  to  his  second,  third,  and  every  other 
son,  successively  in  the  same  manner ;  and,  for  want  of  such  issue, 
to  his  daughters,  equally,  as  tenants  in  common,  and  their  respective 
heirs  and  assigns ;  and  he  charged  all  the  said  estates,  except  the 
part  appointed*  to  Bonner  Collins,  with  several  sums  given  to  each  of 
his  sons  and  daughters ;  namely,  to  Jane  Collins  and  some  others 
2500/.,  and  to  the  rest  2000/. ;  directing,  that  if  either  of  his  sons 
or  daughters  should  die  under  the  age  of  twenty-one,  the  sum  of 
money  charged  for  such  son  or  daughter  so  dying  should  sink  into 
the  estate.  The  testator  then  imposed  a  condition  upon  his  eldest 
son  to  confirm  a  contract,  into  which  he  had  entered  for  the  sale  of 
part  of  the  estate ;  and  gave  to  his  son  Henry  some  lands,  to  which 
he  directs  his  eldest  son  to  make  a  complete  title.  He  then  gave  all 
other  his  real  estates,  subject  to  certain  trusts,  to  the  use  of  his  sons 
sucessively  in  tail ;  with  remainder  to  his  daughters. 

The  testator  also  gave  and  bequeathed  to  his  daughter  Jane 
Collins  the  sum  of  500/.,  to  be  paid  to  her  at  her  arrival  to  the  age 
of  twenty-one  years,  if  she  should  arrive  to  that  age,  but  not  other- 
wise, together  with  the  interest  in  the  mean  time  for  her  mainten- 
ance and  education  at  the  rate  of  4/.  per  cent,  per  annum,  to  be 
paid  as  therein  mentioned. 

The  testator  gave  similar  legacies  to  his  other  children ;  and  he 
gave  all  the  residue  of  his  personal  estate  upon  trust  to  be  called  in 
and  turned  into  money,  and  applied  in  payment  of  his  debts  and 
legacies ;  and  he  directed  the  deficiency  of  his  personal  estate  to  be 
paid  out  of  his  real  estate.  The  testator  appointed  his  wife  Jane 
Collins  and  several  other  persons  executors  of  bis  will. 

*  The  bill  was  filed  by  Jane  Collins,  the  daughter,  who     [*  485] 
had  attained  the  age  of  twenty-one,  and  her  husband, 
claiming  the  legacy  of  200/.  under  the  will  of  Mary  Powell. 

The  question  was,  whether  the  Plaintifis  must  not  elect  to  take 
the  legacy  of  200/.  under  the  will  of  Mary  Powell,  or  the  provision 
under  the  will  of  John  Collins. 

Mr.  Mansjieldy  for  the  Plaintiffs,  contended,  that  they  were  clearly 
entitled  both  to  the  legacy  of  500/.  under  the  will  of  the  testator 
John  Collins  and  to  the  sum  of  200/.  under  the  will  of  Mrs.  Powell ; 
which  was  a  debt  due  by  Collins ;  who  by  his  will  expressly  directed 
his  debts  to  be  paid ;  and  showed  no  intention,  that  the  legacy  of 
500/.  should  be  a  satisfaction :  the  otiier  provisions  being  out  of  the 
case,  as  depending  upon  the  settlement. 
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Solicitor  General  [Sir  John  Mitford],  and  Mr.  Cooke,  for  the  De- 
fendants. The  cases  have  decided  this ;  that  where  the  testator  has 
mixed  trust  funds  with  the  mass  of  his  own  property,  and  has  then 
made  a  disposition  in  favor  of  his  children,  and  they  can  make  a 
claim  upon  his  property  in  respect  of  those  trust  funds,  the  disposi- 
tion made  in  favor  of  his  children  is  prima  facie  to  be  considered  as 
in  satisfaction  of  those  demands.  A  presumption  arises ;  and  it  is 
necessary,  for  those  claiming  against  the  disposition  he  makes,  to 
rebut  that  presumption.  It  is  extremely  important  not  to  disturb 
that  range  of  cases. 

The  testator  John  Collins  having  mixed  the  trust  fund  with  his 
personal  estate  makes  a  provision  for  his  children  ;  and  considers  the 
situation  of  them  all  in  that  disposition ;  including  his  son  Henry  ; 
who  takes  nothing  under  the  will  of  Mrs.  Powell.  It  is  a  disposi- 
tion of  the  whole  property,  of  which  he  was  possessed.  He  intended 
by  that  disposition  to  make  that  provision  for  his  children,  which  he 
thought  the  proper  provision  for  them,  according  to  the  discretion, 
that  a  parent  has  a  r^ht  to  exercise  with  regard  to  his  children. 
The  direction,  that  upon  the  death  of  a  son  or  daughter  under  the 
age  of  twenty-one  the  sum  charged  for  such  son  or  daughter  should 
sink  into  the  real  estate,  shows,  he  intended  to  make  a 
[*486]  provision  *  for  his  younger  children,  and  not  to  charge  the 
eldest  son  beyond  what  he  thought  necessary  for  that  pro- 
vision. 

All  these  cases  with  regard  to  children  are  very  much  founded 
upon  this  supposition ;  that,  when  a  &ther  is  providing  for  his  chil- 
dren, he  is  considering  the  obligation  he  is  under  to  provide  for 
them,  and  making  that  disposition  he  thinks  fit  to  make  among  them 
upon  a  view  of  all  the  circumstances. 

The  question  is,  whether  the  intention  was,  that  these  children, 
(for  it  will  extend  to  the  others,)  should  remain  creditors  upon  his 
estate  for  this  sum  of  money,  or  that  the  provision  he  makes  for 
them  by  his  will  should  be  in  satisfaction  of  that  demand.  There 
arc  many  cases,  where  a  parent  mixing  and  blending  with  his  own 
personal  estate  that,  which  belonged  to  his  children,  and  afterwards 
making  a  disposition  in  favor  of  those  children,  is  deemed  to  intend 
a  satisfaction  for  that  debt  due  from  him  to  them.  The  obligation 
he  is  under  is  double ;  the  one  constituted  either  by  his  own  previous 
act  or  that  of  some  other  person :  the  other  the  natural  obligation  he 
is  under  to  maintain  his  children.  He  is  providing  for  the  discharge 
of  the  latter  obligation ;  and  is  presumed  to  intend  at  the  same  time 
to  discharge  both.  In  Hinchcliffe  v.  Hinchcliffe  (ante,  Vol.  IIL 
516,)  this  subject  was  very  much  under  consideration.  It  is  impos- 
sible consistently  with  that  decision  to  hold,  that  the  Plaintiffs  are 
entitled  to  claim  the  sum  of  200/.  under  the  will  of  Mrs.  Powell  as 
creditors,  and  also  the  provision  for  the  Plaintiff  Jane  Tolson  under 
the  will  of  her  father.  Wherever  property  remains  distinct  in  the 
hands  of  trustees,  separate  from  the  mass  of  the  testator's  property, 
evidence  is  required,  to  show,  the  testator  at  the  time  he  made  Ins 
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will  had  it  in  contemplation  to  include  the  trust  property  in  his  own ; 
because  it  is  not  naturally  included :  but  wherever  it  is  naturally  in- 
cludedy  tliat  is,  if  the  testator  is  originally  a  debtor  by  contract  or 
covenant  to  his  children,  or  becomes  so  by  receiving  trust  property, 
perhaps  improperly  received,  by  which  he  is  strictly  debtor,  not  to 
his  children,  but  to  the  trustees,  it  is  clearly  determined,  that  the 
property,  to  which  the  children  are  entitled,  being  mixed  with  the 
mass  of  his  own  property,  the  children  cannot  claim  that  as  creditors, 
and  at  the  same  time  take  a  benefit  given  by  the  will.  That  is  es- 
tablished by  fVeyland  v.  Weyland,  2  Atk.  632,  and  many 
other  *  cases,  particularly  HinchcUffe  v.  Hinchcliffe.  In  [*487] 
that  case  the  sum  of  6000/.  was  improperly  received  by 
the  Bishop  of  Peterborough.  It  ought  to  have  been  received  by  the 
trustees.  ' 

The  direction,  that  appears  in  this  will,  for  payment  of  the  debts, 
upon  which  some  stress  has  been  laid,  has  occurred  in  almost  every 
case,  in  which  this  question  has  undergone  discussion ;  and  that  has 
never  been  conceived  to  make  a  difference.  That  direction  has 
been  considered  as  applying  to  debts  of  a  different  description. 
The  personal  estate  in  this  case  is  very  insufficient  for  the  debts  and 
legacies ;  and  the  testator  in  the  will  adverts  to  that  circumstance ; 
and  charges  the  deficiency  upon  the  real  estate. 

The  case  of  parent  and  child  has  been  always  considered  very 
different  from  that  of  strangers  with  respect  to  this  subject  The 
reason  is,  that  a  parent  makes  a  distribution  of  his  property  with  a 
view  to  the  extent  of  the  property  he  possesses,  and  disposes  of  the 
residue  with  a  view  to  its  being  subject  to  the  charge  he  makes  in 
favor  of  his  other  children.  In  Heme  v.  Heme,  2  Vern.  555,  the 
ground  of  the  decision  is,  that  the  will  imports  a  disposition  of  the 
/vhole  estate.  So  this  will  imports  a  disposition  of  the  whole  prop- 
erty, and  makes  what  the  testator  conceives  a  proper  provision  for 
his  wife  and  all  his  children ;  and  therefore  a  condition  is  implied, 
that  the  provisions  by  the  will  shall  be  taken  in  satisfaction.  Wey- 
land  V.  Weyland  was  a  very  strong  case,  arising  upon  a  settlement 
and  an  intestacy ;  and  it  was  there  held,  that  the  father  becoming  a 
debtor  by  his  wrongful  act  is  precisely  in  the  same  situation  as  if  he 
was  debtor  by  covenant ;  and  your  Honor  seemed  also  to  think  so  in 
HinchcUffe  v.  HinchcUffe.  In  Hariop  v.  fVhitmore,  1  P.  Will.  681. 
Lord  Macclesfield  says,  if  a  father  gives  a  daughter  a  portion  by  his 
will,  and  afterwards  gives  to  the  same  daughter  a  portion  on  mar- 
riage, this  by  the  laws  of  all  other  nations  as  well  as  Great  Britain 
is  a  revocation  of  the  portion  given  by  the  will.  Most  other  coun- 
tries have  adopted  the  Civil  Law ;  and  there  is  no  doubt  upon  that, 
if  the  disposition  is  of  all  the  property,  the  child  must  take  what  is 
given  as  a  satisfaction  of  the  legitima  partio.  The  custom  of 
London  agrees  with  this.  In  many  cases  the  question  has 
arisen,  whether  a  person,  not  a  child,  is  within  this  rule;  and 
a  strong  distinction  has  always  been  held  between  the  cases 
of  children  and  of  other  persons :  Spinks  v.  Robins,  2  Atk.  490. 
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Potoel  V.  Cleaver,  2  Bro.  (X  C.  500 ;  where  that  point  was  strongly 
labored.  In  those  cases  and  many  others  of  that  kind  the  question 
has  depended  upon  this ;  whether  the  person,  from  whom  the  pro- 
vision was  derived,  intended  to  put  himself  in  loco  parentis ;  and  a 
different  construction  has  sometimes  prevailed  upon  that  ground. 
Copley  V.  Copley,  1  P.  Will.  147.  is  very  important  in  this  view. 
Your  Honor  in  HinchcUffe  v.  Hinchcliffe  observed,  that  it  is  shortly 
stated  in  Peere  Williams.  It  is  suppUed  in  a  degree  by  Mr.  Cox. 
By  a  manuscript  note  of  that  case  it  appears,  that  the  portion  of 
8000/.  under  the  settlement  was  also  payable  at  all  events  at  the 
age  of  twenty-one.  There  was  no  declared  intention :  but  the  same 
property  was  charged  with  three  several  sums,  payable  at  different 
times,  some  less  beneficial  than  others.  Strictly  speaking,  it  was 
not  a  satisfaction :  but  being  a  provision  for  a  child  out  of  a  fiuntly 
estate,  it  was  considered  that  she  was  to  have  one  portion  only,  and 
not  three.  In  this  case  the  provision  claimed  must  come  in  the 
same  way  out  of  the  intailed  estate.  Copley  v  Copley  wbb  a  very 
strong  case ;  for  the  first  portion  of  5000/.  v^as  a  charge  by  the 
grandfather.  The  substance  of  these  decisions  is,  that  they  shall 
not  take  both  provisions :  Rushout  v.  Rtuhout,  3  Bro.  P.  C.  132. 
Jesson  V  Jessoriy  2  Vern.  255 ;  Thomas  v.  Kemtsh,  2  Vem.  348.  In 
fValpole  V  Lord  Conway,  3  Barnard,  p)  153,  the  5000/.  was  really 
a  debt  due  to  the  trustees  in  the  marriage  settlement,  not  part  of  the 
testator's  personal  estate.  The  difliculty  there  consisted  in  his  not 
being  debtor  of  the  5000/.  There  would  have  been  no  doubt,  if  he 
had  been-  so. 

This  case  is  not  to  be  distinguished  from  either  of  those.  It  is 
clear,  the  testator  Collins  was  debtor  for  this  sum.  The  children 
must  reject  the  will,  or  take  the  provision  under  it ;  not  because  the 
testator  was  actually  in  possession  of  the  property,  but  because  he 
looked  upon  it  as  part  of  his  property.  The  children 
[*489]  are  therefore  *all  bound  to  elect  There  is  no  doubt, 
what  the  election  will  be  ;  as  the  legacy  of  500/.  is  much 
more  than  the  200/.  with  interest. 

Mr.  Mansfield,  in  Reply.  I  admit,  small  differences  in  the  time 
of  payment,  &c.  where  the  question  arises  upon  two  portions,  fall- 
ing from  the  same  parent,  and  out  of  the  same  fund,  will  not  pre- 
vent a  satisfaction :  whether  it  arises  upon  a  contract  for  a  setde- 
ment,  satisfied  by  a  will,  or  upon  a  portion  by  will,  satisfied  by  ad- 
vancement :  first,  from  regard  to  the  convenience  of  the  estate :  sec- 
ondly, because  it  is  unnatural  to  suppose,  that  a  man  should  intend 
to  give  two  portions,  giving  one  plainly,  in  a  manner  showing,  he 
means  it  as  a  portion.  But  where  the  question  is,  whether  a  lega- 
cy is  a  satisfaction  of  a  debt,  the  rule  is  clear,  that  if  there  is  a  dif- 

(1)  The  Solicitor  General  observed,  that,  though  those  Reports  are  not  approv- 
ed of,  they  are  generally  in  substance  pretty  correctly  stated ;  and  that  two  mana- 
script  notes  of  uie  case  here  cited,  one  an  extract  bv  Mr.  Joshua  Sharpe  from  the 
papers  in  his  possession,  agreed  in  substance  with  the  Report 
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ference  in  the  tifhe  of  pa}anent  or  other  circumstances,  there  is  no 
satisfaction. 

There  is  no  proof,  that  the  testator  Collins  intended  to  deprive  his 
children  of  the  benefits  under  Mrs.  Poweir«  will :  on  the  codtrary  a 
strong  verbal  argument  arises  against  such  an  inference,  from  the 
clause  directing  the  payment  of  his  debts  and  legacies.  Is  it  not  the 
fairer  inference,  that,  when  a  father  gives  legacies  of  500/.  to  all  his 
children,  even  after-born  children,  he  intends  the  children  entitled  to 
this  sum  of  200/.  each  shall  not  be  deprived  of  it  ?  Otherwise  he 
takes  from  them  that  sum  in  favor  of  Ihose,  for  whom  no  benefit  was 
intended  by  the  testatrix  Mary  Powell.  It  is  more  natural  to  sup- 
pose, he  did  not  intend  to  make  any  distinction  to  the  prejudice  of 
those,  to  whom  Mrs.  Powell  had  been  bountiful :  but  it  is  sufficient, 
that  there  is  not  the  least  ground  for  inferring  an  intention  to  satisfy. 
This  sum  of  200/.  is  without  doubt  a  plain  debt,  not  a  debt  by  con* 
struction.  Whence  can  it  be  inferred,  that  it  shall  not  be  paid  as 
well  as  any  other  debt  ?  It  is  a  clear  debt ;  and  in  that  respect  this 
case  is  unlike  most  of  the  others.  Any  of  these  children  might 
upon  coming  of  age  have  brought  an  action  against  their  father. 
The  residue  of  the  personal  estate  naturally  means  after  payment  of 
debts ;  which  is  always  the  answer  upon  the  question  of  exonera- 
tion of  the  personal  estate  by  a  charge  upon  the  real 
estate  (1).  But  in  this  will  there  is  an  *  express  direction  [*490] 
to  pay  the  debts  and  legacies.  Where  a  parent  owes  a  clear 
debt  to  his  children,  and  gives  legacies  to  them,  or  makes  a  provi- 
sion for  them  by  will  not  payable  at  the  same  time,  and  difiering  as 
to  circumstances,  there  is  no  more  a  satis&ction  than  in  the  case  of 
a  stranger.  The  interest  in  the  200/.  under  the  will  of  Mrs.  Powell 
is  more  valuable  than  the  contingent  legacy  of  500/. 

Every  case  cited  falls  exactly  within  the  rule  of  double  portions ; 
which  I  admit.  Hinchcliffe  v.  Hinchcliffe  was  of  that  sort ;  and  the 
testator  plainly  had  acted  upon  the  supposition,  that  the  property 
was  his  own.  Copley  v.  Copley,  Jesson  v.  Jetton,  Thomas  v  Kemish, 
are  all  cases  of  the  same  kind.  TValpoIe  v.  Lord  Conway  is  like 
Noyt  V.  Mordaunt,  2  Vern.  581,  StreatfieU  v.  Streatfield,  For.  176, 
and  Hinchcliffe  v.  Hinchcliffe :  the  father  had  acted  upon  property, 
that  was  not  his :  but  it  was  evident  he  considered  it  as  his  own. 
In  other  cases,  Powel  v.  Cleaver,  and  Spihkt  v.  Robins,  the  distinc- 
tion was  taken  between  a  provision  by  a  stranger  and  by  a  parent, 
or  where  the  provision  is  in  the  nature  of  a  portion. 

Master  or  the  Rolls  [Sir  Richard  Pepper:  Arden].  What- 
ever may  be  the  conjecture  as  to  what  this  testator  did  intend, 
the  single  question  is,  whether  by  any  rule,  that  has  prevailed  with 
regard  to  a  debt  due  from  a  parent  to  a  child  and  a  bequest  to  that 
child  by  his  will,  this  can  be  considered  as  a  satisfaction  of  the  debt, 
admitted  to  be  due  by  the  testator  to  these  four  children  ? 

I  am  very  glad  this  case  has  been  so  fully  argued  ;  and  that  the 

(1)  Grmf  V.  Minndhorpe,  anie,  vol  iiL  103,  and  the  cases  there  referred  to. 
VOL.  IV.  28 
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CouiMel  for  the  Defendant  have  taken  the«  trouble  of  looking  into 
almost  every  case,  in  any  respect  similar  to  it :  but  there  is  not  one 
case,  in  which  it  has  ever  been  established,  that  a  legacy  given  by 
the  will  of  a  parent  is  upon  any  different  footing  from  that  of  a  l^a- 
cy  by  any  other  person  as  to  the  satisfaction  of  a  debt.  I  racher 
think,  a  parent  giving  to  his  children  a  provision  by  his  will  means 
that  to  be  all  they  are  to  demand  from  him  by  way  of  portion,  or  other- 
wise :  But  there  is  no  one  case,  in  which  that  hais  been  adopted. 
In  Hinchdiffe  v.  HinchcUffe^  and  Walpole  v.  Lard  Conway  there 
were  two  circumstances :  First,  it  was  perfectly  clear,  the  testator 

meant,  that  the  property  claimed  under  the  settlement 
[*  491]     *  should  be  considered  as  part  of  his  personal  estate  ;  and 

consequently  the  children  were  put  to  their  election :  but, 
besides  that,  they  were  questions  of  double  portions ;  and  I  admit, 
that  where  by  the  settlement  out  of  the  common  fund  a  provision  is 
made  for  the  children  of  the  marriage,  and  the  parent  has  given  by 
will  as  a  portion  any  part  of  his  property,  prima  facie  that  given  by 
the  will  is  a  satisfaction  of  that  by  the  settlement  ^1).  But  I  never 
heard,  that  a  debt  due  by  a  father  to  a  child  was  satisfied  by  a  legacy 
given  by  the  will  of  the  father ;  and  that  the  child  could  not  take 
both  ;  and  I  do  not  apprehend,  there  is  any  such  principle :  such  a 
debt  is  no  more  satisfied  by  such  a  legacy  than  a  debt  due  by  a 
stranger  is  satisfied  by  a  legacy  under  his  will,  unless  upon  the  face 
of  the  will,  or  from  the  circumstances  as  to  the  manner,  in  which 
the  testator  acted  upon  the  property,  it  can  be  plainly  proved,  he 
meant  it  so  (2).  It  is  admitted,  that  if  this  had  been  the  case  of  an 
uncle,  or  any  other  person,  not  in  the  situation  of  a  parent,  it  would 
not  be  a  satisfaction  ;  and,  however  desirous  I  am  of  availing  my- 
self of  any  rule,  in  favor  of  the  intention,  I  must  not  lay  down  a 
new  rule,  carrying  the  doctrine  much  farther  than  it  ever  has  been 
carried.  No  case  has  been  found  of  a  debt  so  satisfied.  If  the  case 
of  a  debt  could  be  found,  the  industry,  that  has  been  exerted, 
would  have  produced  it,  instead  of  cases  upon  provisions  in  the 
nature  of  a  portion.  This  case  therefore  is  perfectly  free  from  all 
the  doctrine,  that  has  prevailed  as  to  double  portions. 

It  is  said,  that,  when  this  testator  made  his  will,  he  gave  these 
children  a  greater  benefit  than  they  would  have  derived  under  the 
debt.  But  it  is  admitted,  that  it  is  not  such  a  benefit  as  in  the  case 
of  any  one  but  a  parent  would  have  been  a  satisfaction.  I  roust 
then  have  recourse  to  the  will.  If  I  am  to  conjecture  upon  it,  I 
should  imagine,  the  testator  did  not  mean  these  children  to  have 
both  demands :  but  is  there  any  piinciple,  upon  which  I  can  hold 
the  one  a  satisfaction  of  the  other  ?  If  any  of  these  children  had 
come  of  age  in  the  testator's  life,  am  I  to  suppose  a  satisfaction 

(1)  See  Mr.  Sanders's  note  to  BeUasis  v.  Uthwatt,  1  Atk.  427. 

(2)  See  Chancey*s  Cast,  1  P.  Will.  408 ;  and  Mr.  Cox's  note.  AnU,  voL  iii. 
466,  529,  564 ;  Z>e  V.  Brtntm,  ante,  3G3 ;  Wallace  v.  Ponyret,  post,  xi.  542,  and  the 
notes,  ante,  i.  112,  259. 
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intended  as  to  them  ?    Did  he  mean  them  to  wait  till  his  death  ? 
It  can  hardly  be  supposed. 

I  am  very  far  from  differing  from  Hinchdiffe  v.  Hinchcliffe.  On 
the  contrary,  I  think,  it  is  confirmed  by  all  the  cases,  that  have  been 
cited.  But  I  decide  upon  this ;  that  this  is  not  the  case  of  a  por- 
tion ;  and  I  lay  down  generally,  that  a  legacy  by  a  father  to  a  child 
is  not  a  satisfaction  of  a  debt  due  to  the  child  in  any  other  way  than 
a  debt  due  from  a  stranger  would  be  satisfied  by  such  a  legacy.  I 
must  try  it  by  the  same  rule  ;  and  see  whether  it  appears  by  the 
will,  that  he  considered  it  as  part  of  his  personal  estate  ;  and  it  is 
admitted,  that  if  this  was  the  case  of  a  stranger,  this  legacy  would 
not  be  a  satisfaction.  Therefore  I  must  hold,  that  this  legacy  is  due 
to  the  Plaintiff.  

With  respect  to  satisfaction  of  a  debt,  by  a  legacy  of  equal  or  greater  amount, 
see,  anUj  the  notes  to  EUiton  v.  Cboljon,  1  V.  100;  note  2  to  Barday  v.  Wmn- 
wrif^  3  V.  462 ;  and  that  a  portion,  given  by  will,  is,  prima  facit^  a  satisfaction 
of  a  portion  secured  by  a  setdement  made  bv  the  testator,  see  note  6  to  BlalcA  v. 
Bwnburyy  1  V.  194 :  but  this  distinction  is  to  be  attended  to,  a  debt  can  construc- 
tively be  satisfied,  only  by  something  precisely  ^usdem  ^tntria,  and  equally  cer- 
tain; though  a  less  strict  construction  may  be  adopted  with  respect  to  satismction 
of  a  portion:  see  note  3  to  WUmm  v.  P^gj^2  V.  351 ;  and  also  note  6  to  Blakt 
V.  Buntinary^  before  cited. 
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FORREST  V.  ELWES. 

The  Master  of  the  Rolls  for  the  Lord  Chancellor. 
[1799,  March  15.] 

Tranbpee  of  stock  by  way  of  loan  upon  bond,  with  condition  to  replace  the  stock 
six  months  after  the  date,  and  in  tne  mean  time  to  pay  interest  at  five  per  cent 
The  stock  not  being  replaced,  and  bein?  depreciated,  the  obligee  is  entitled 
to  the  yalue  of  the  stock  at  the  time  of  we  transfer,  with  interest  at  five  per 
cent  to  the  date  of  the  report;  credit  being  given  for  some  payments  on 
accomit  of  the  principal. 

The  time,  at  whicn  a  contract  is  to  be  performed,  material,  (a)  [p.  497.] 

Trustee  of  stock  sells  it:  the  ctHtUque  trust  has  an  option  to  nave  the  stock  or  the 
produce  with  interest,  (6)  [p.  497.1 

In  an  action  recentiy  after  breach  of  an  agreement  to  transfer  stock,  the  rise,  if 
any,  would  be  given  in  damages,  (c)  [p.  498.] 

In  the  year  1766  Commodore  Forrest  having  applied  to  Mr.  Elwes 
for  a  loan  of  7  or  8000/.  Mr  Elwes  agreed  to  transfer  to  him  8000JL 
did  South-Sea  Annuities  ;  which  upon  the  30th  of  August,  1766, 
the  day  of  the  transfer,  were  of  the  value  of  7170/.  Upon  that  oc- 
casion a  bond  was  entered  into  by  Commodore  Forrest,  dated  the 
30th  of  August,  1766  ;  the  condition  of  which  wa3,  <^  that  if  the  said 
Arthur  Forrest  shall  replace  or  transfer  unto  the  aforesaid  John 
Elwes,  his  executors,  administrators,  or  assigns,  in  the  books  of  the 
South-Sea  House  8000/.  capital  stock  in  Old  South-Sea  Annuities 
six  months  after  the  date  hereof,  and  shall  in  the  mean  time  pay  or 
cause  to  be  paid  lawful  interest  upon  7170/.  to  the  said  John  Elwes, 
his  heirs,  executors,  administrators  or  assigns,  being  the  produce  of 


John 


(a)  It  may  make  part  of  the  essence  of  the  contract    Benedict  v.  Lwuhf  1 

»hns.  Ch.  370.  See  also  Hepburn  v.  Auld,  5  Cranch,  262 ;  &  C.  1  Wfieaton, 
179;  fFatera  v.  TVovw,  9  Johns.  450;  Tyrce  v.  frUliam,  3  Bibb,  367.  See  jwuf, 
p.  686,  note  (a)  HctrringUm  v.  Wheder. 

(()  As  to  sales  and  purchases  by  trustees,  in  violation  of  their  trust,  see  cmfe, 
note  (a)  to  Whichcote  v.  Lawrence^  3  V.  740.  See  also  Hart  v.  Ten  Eyd,  2  Johns. 
Ch.117;  Schie^tnv.StetMire,l  Johns.  Ch.  626;  3fcCaS  v. Pe<«%,  3  Munf.  288 ; 
Granberry  v.  Qranberry^  1  Wash.  2461  But  the  oedui  que  inui  cannot  insist  upon 
repu^ant  claims ;  such  as,  for  instance,  in  the  case  of  a  sale  of  stock,  to  have 
the  stock  replaced,  and  to  have  interest,  instead  of  the  dividends,  or  to  take 
the  money  and  have  tlie  dividends,  os  if  it  had  remained  stock.  2  Stoiy,  Eq. 
Jur.  §  1263;  ByrfML  v.  Bra4ford,  6  Madd.  235;  CraheU  v.  Mdhume,  1  J.  & 
Walk.  586;  Lang  v.  SUwart^  5  Vesey,  800,  note  (a);  Pockock  v.  Reddingtanj 
Ibid.  As  a  general  rule,  it  seems  wat  a  contract  for  stock  is  not  now  spe- 
cifically decreed,  for  it  is  capable  of  compensation.  But  cases  of  pecuHar 
stock  may  be  supposed,  where  Courts  of  JSquity  may  feel  themselves  bound 
to  decree  a  specific  performance,  upon  the  ground,  that,  from  its  nature,  it 
has  a  peculiar  value,  and  is  incapable  of  compensation  in  damages.  2  Story, 
Eq.  Jur.  §  717a,  723,  724  and  note ;  Arundel  v.  PhippBy  10  Ves.  1^;  JSTvihroum, 
v.  Tkomtony  Ibid.  161 ;  Doleret  v.  BothgchUdj  1  Sim.  &  Stu.  590.  An  incluia- 
tion  has  been  evinced  in  the  Supreme  Court  of  the  United  States  to  main- 
tain a  more  extensive  jurisdiction  in  Equity  to  grant  relief  by  a  specific  perform- 
ance in  contracts  respecting  personal  chattels,  tSan  is  at  present  exercised  in  the 
English  Courts.  Barr  v.  Jbapsley,  1  Wheat  151 ;  Met^iamet^  Bank  of  Alexandria 
v.  Seton,  1  Peters.  305. 

(c)  HaH  V.  TenEyck,  2  Johns.  Ch.  117;  Sh^i^herd  v.  Muwm,  2  East,  211; 
McArthur  v.  Seafarthy  2  Taunt  257. 
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the  above  Old  South-Sea  Annuities  this  day  sold  and  transferred  by 
the  said  John  Elwes  to  the  said  Arthur  Forrest  at  89  5-8/'  then  the 
obligation  was  to  be  void. 

By  the  decree  made  in  this  cause  the  will  of  Commodore  Forrest 
was  established ;  and  the  accounts  were  directed. 

By  the  decree  made  in  the  supplemental  cause  upon  [*493] 
the  14th  of  July,  1795,  it  was  declared,  that  what  should 
be  coming  due  to  the  estate  of  the  testator  Forrest  upon  the  account 
of  Willis,  one  of  the  trustees  in  the  will,  who  had  become  a  bankrupt, 
should  be  answered  by  the  Defendants,  the  representatives  of  Elwes  ; 
who  was  another  of  the  trustees  in  the  will  of  Forrest ,  and  who  was 
chaiged  in  respect  of  a  loss  sustained  by  the  estate  in  consequence 
of  consignments  by  his  permission  to  Willis ;  and  it  was  directed, 
that  the  balance  due  from  Elwes  should  be  paid  by  the  said  De- 
fendants. 

An  account  was  also  directed  to  be  taken  of  what  was  due  from 
the  testator  Forrest  in  respect  of  the  bond-debt  to  Elwes. 

By  the  Masters  Report,  dated  the  2l8t  of  July,  1798,  the  estate 
of  Elwes  was  charged  with  the  sum  of  10,562/.  198.  5d.  due  to  the 
estate  of  Forrest  on  account  of  Willis :  and  it  was  stated,  that  there 
remained  due  from  the  estate  of  Forrest  to  the  estate  of  Elwes  on 
account  of  the  said  bond  for  principal  the  sum  of  65001.  and  for 
interest  thereon,  computed  to  the  date  of  the  Report,  the  sum  of  6463/. 
17#. ;  making  together  the  sum  of  12,963/.  lis. ;  leaving  a  balance  of 
2400/.  lis.  7d.  due  to  the  estate  of  Elwes  from  the  estate  of  Forrest. 

To  this  Report  the  following  exceptions  were  taken  : 

First,  that  the  bond  was  upon  the  face  of  it  entered  into  upon  an 
usurious  contract : 

Secondly,  that  the  Master  had  computed  interest  upon  the  sum  of 
6500/.,  the  principal  money  alleged  to  remain  due  upon  the  bond, 
after  giving  credit  for  payments  made  on  account  of  the  principal, 
after  the  rate  of  5/.  per  cent,  per  annum  to  the  date  of  his  Report : 
whereas,  admitting  the  legality  of  the  bond,  the  Master  ought  not  to 
have  made  any  computation  of  interest  upon  any  money  secured 
thereby,  but  to  have  taken  an  account  of  the  dividends,  which  would 
have  accrued  upon  the  sum  of  8000/.  Old  South-Sea  Annuities 
from  the  date  of  the  bond  to  the  date  of  the  Report,  and  to  have 
charged  the  estate  of  Forrest  with  the  amount  thereof,  after 
deducting  the  several  sums  paid  on  account  of  such  interest  and 
dividends : 

*  Thirdly,  that  the  Master  has  certified,  that  there  re- 
mained due  from  the  estate  of  Forrest  to  the  estate  of  [*494] 
Elwes  the  sum  of  6500/.  for  principal  upon  the  said  bond, 
after  giving  credit  for  the  payments  made  on  account  of  such  prin- 
cipal, and  upon  the  supposition,  that  such  principal  money  was  ori- 
ginally the  sum  of  7170/. ;  whereas  no  sum  was  made  payable  or  se- 
cured to  be  paid  by  the  bond :  the  condition  being  for  replacing  the 
capital  or  principal  sum  of  8000/.  South-Sea  Stock  with  interest,  as 
therein  mentioned ;  and  therefore  the  estate  of  Forrest  ought  to  be 
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charged  only  with  such  sum  of  money  as  or  by  way  of  principal  as 
will  be  sufficient  for  repurchasing  or  replacing  the  said  principal  sum 
of  8000Z.  South-Sea  Annuities,  when  the  same  may  be  so  repurchas- 
ed, or  at  some  given  period  of  time,  after  deducting  the  several  sums 
of  money  paid  on  account  of  the  bond. 

The  first  exception  was  given  up  by  the  Plaintiffs. 

Attorney  Oeneral  [Sir  John  Scoti\y  and  Mr  Stanley^  in  support  of 
the  exceptions.  This  is  a  very  singulaar  bond.  It  is  difficult  to  in- 
sist upon  its  being  usurious  (1);  and  I  must  admit  5Z.  per  cent,  must 
be  paid  for  some  period.  But  the  Master  has  conceived,  that  after 
the  expiration  of  six  months  this  bond  became  a  security,  not  for  re- 
placing the  stock,  but  for  repayment  of  the  principal  money.  The 
true  result  of  the  contract  is,  that  5/.  per  cent,  ought  to  be  paid  for 
six  months  from  the  date  of  the  bond ;  that  then  that  act,  which  the 
obligee  had  a  right  to  have  done  at  the  end  of  ihe  six  months,  ought 
to  be  considered  as  done ;  and  that  by  paying  interest  at  the  rale  of 
5/.  per  cent,  to  the  end  of  the  six  months,  replacing  the  stock,  and 
paying  the  amount  of  the  dividends,  that  would  have  accrued  from 
the  end  of  the  six  months,  till  the  stock  is  replaced,  the  account  will 
be  properly  settled. 

The  next  proposition,  which  is  the  ground  of  the  third  exception, 
if  the  second  fails,  is,  that  this  bond  never  can  be  a  money  bond ; 
and  the  utmost,  that  can  be  insisted  upon  by  the  Defendants,  is,  that 
upon  now  replacing  this  sum  of  80002.  Old  South-Sea  Annuities 
and  paying  interest  upon  the  sum  of  7170/.  at  the  rate  of  5/.  per 
cent,  from  the  date  of  the  bond  to  the  time  of  replacing  the  stock,  it 
will  be  right.  If  the  stock  had  risen  above  par  in  the  course  of  the 
six  months,  Mr.  Elwes  could  have  filed  a  bill  at  the  end 
[*495]  of  that  period,  insisting  upon  a  re-transfer ;  which  *  would 
have  put  the  rise  in  his  pocket  If  that  is  so,  the  converse 
follows ;  and,  if  the  stock  falls,  he  must  bear  the  loss.  It  is  the  risk, 
with  reference  to  which  he  makes  the  contract.  It  can  only  be  con- 
sidered as  not  an  usurious  bargain  in  respect  of  that  contingency ; 
that  interest  at  the  rate  of  52.  per  cent,  being  paid  to  the  end  of  the  six 
months,  Mr.  Elwes  would  then  have  a  right  to  a  re-transfer,  though 
the  stock  had  risen,  merely  because  he  was  subject  to  the  risk  of  the 
stocks  lowering.  The  whole  he  bargained  for  was,  that  if  interest 
at  bh  per  cent,  was  paid  till  the  stock  was  restored,  supposing  the 
stock  was  not  restored  at  the  end  of  six  months,  yet  he  was  bound 
to  receive  the  interest,  till  the  stock  was  restored,  and  the  stock  itself, 
when  offered  to  be  restored.  It  was  very  easy  for  him  to  make  the 
contract  in  the  other  way,  if  it  was  so  intended ;  and  then  the  con- 
dition would  have  beenjto  pay  interest  at  5/.  per  cent.,  till  the  stock 
was  to  be  restored,  andf  if  it  was  not  restored  at  the  time,  to  pay  the- 
sum  of  71702.  with  interest  at  52.  per  cent.  But  the  bond  is  not  in 
the  common  form.  It  does  not  speak  of  the  payment  of  a  princi- 
pal sum  of  money  at  the   period  mentioned,   but  of  the   trans- 

(1)  See  Barnard  v.  Yavmg^post.  vol.  xvii.  44. 
VOL.  IV.  28* 
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fer  of  stocky  and  of  that  only.  There  was  no  period,  at  which 
Mr.  Elwes  could  have  called  for  the  payment  of  any  principal  sum 
of  money. 

Mr.  MamfieU  and  Mr.  Hart,  for  the  Report.  This  bargain,  to 
which  these  objecticHis  are  taken,  is  nothing  more  than  to  take  inter- 
est at  the  rate  of  5/.  per  cent,  upon  money  lent  on  bond.  What  is 
there  unreasonable  in  the  transaction  ?  The  lender  sold  out  stock 
to  raise  the  money.  Instead  of  stipulating  for  a  return  of  that 
identical  sum,  for  which  the  stock  was  sold,  he  requires  so  much 
stock  to  be  replaced  at  the  end  of  six  months.  If  the  stock  had 
been  offered  at  that  time,  the  condition  would  have  been  satisfied* 
No  doubt  the  obligation  was  mutual ;  upon  the  one,  to  transfer  the 
stock ;  upon  the  other,  to  accept  it.  But  does  it  follow,  that  at  any 
future  time  the  debtor  may  relieve  himself  by  offering  to  transfer 
stock,  when  not  of  half  the  value?  The  mutuality  was  gone  at  the  end 
of  the  six  months  by  the  breach  of  the  condition  by  not  transferring 
stock  at  that  time ;  and  that  condition,  which  ought  to  have  been 
fulfilled  at  the  end  of  six  months,  not  being  complied  with  for  thir- 
ty-three years,  th6  money,  the  value  of  the  stock  lent,  is  to  be  repaid. 
The  loan  was  in  time  of  peace,  when  probably  the  stocks  were  high. 
A  few  years  ago  it  would  have  been  insisted,  that  the 
money  was  to  be  repaid.  *The  penalty  of  the  bond  is  [*496] 
the  debt  at  law ;  from  which  they  could  have  been  re- 
lieved only  upon  fiiir  terms.  Part  of  the  money  has  been  repaid  ; 
in  what  manner,  does  not  appear.  The  conduct  of  the  par- 
ties therefore  shows,  that  the  principal  sum  advanced  was  the 
sum  due. 

Neither  is  there  any  ground  to  stop  the  computation  of  interest 
at  the  rate  of  bl.  per  cent,  at  the  end  of  the  six  months.  Tlie  debt- 
or viras  then  bound  to  transfer  stock.  It  would  be  singular,  if  break- 
ing the  condition  of  the  bond  he  was  therefore  to  be  liable  to  pay 
less  interest.  The  sense  of  the  condition  is,  that  the  interest  to  be 
paid  is  bl.  per  cent,  upon  the  principal  sum. 

Attorney  General  [Sir  John  Scott],  in  Reply.  If  an  action  had 
been  brought  upon  this  bond,  or  if  an  issue,  quantum  damnificatus, 
had  been  directed ;  it  would  depend  upon  the  question,  whether  the 
true  meaning  of  it  is  not  a  contract  to  do  a  particular  act.  If  it  is 
not  to  be  considered  as  done  at  the  end  of  the  six  months,  when  it 
ought  to  have  been  done,  the  Court  will  at  least  relieve  upon  the 
terms  of  making  compensation  for  the  damage.  This  is  not  the 
usual  form  of  a  bond,  by  which  money  is  to  be  repaid,  or  stock  to 
be  restored.  It  is  to  restore  a  given  quantity  of  stock  at  a  given  day ; 
and  there  is  nothing  compelling  the  obligor  either  to  pay  money  or 
restore  stock  on  any  future  day.  I  must  admit,  that  if  7170/.  had 
been  tendered  before  the  end  of  the  six  months,  and  that  sum  was 
not  equal  to  replacing  the  stock,  Elwes  was  not  bound  to  receive  it. 
An  ordinary  bond  does  not  express,  that  the  money  is  to  be  paid 
upon  any  ^ture  day  :  but  the  law  says,  it  shall  be  a  bond  for  the 
payment  upon  any  future  day. 
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As  to  the  oonstniction  of  the  parties  ^1),  some  consignee  paid  a 
sum  of  money  to  Elwes.  Under  what  circomstances  ttmt  payment 
was  made  is  not  known.  If  therefore  it  turns  upon  that,  there  must 
be  an  inquiry. 

Master  or  the  Rolls  [Sir  Richard  Pepper  Arben].  The  real 
question  is,  whatever  has  been  the  Master's  idea,  whether  what  he 
has  given  as  a  compensation  for  the  breach  of  the  condition  is  a  fair 

and  reasonable  mode  of  computing  the  injury  sustained  ? 
[*  497]  This  is  in  fact  a  bond  for  performance  of  an  agree- 
ment. Had  not  Mr.  Elwes  a  right  to  take  it  into  a 
Court  of  Equity,  if  he  thought  fit?  Is  there  any  thing  unreason- 
able in  it  ?  In  the  year  1766  he  advanced  the  sum  of  7170/.  to 
Commodore  Forrest ;  who  in  consideration  of  that  sum  paid  to  him 
undertakes  to  transfer  upon  a  given  day  a  given  quantity  of  stock  ; 
which  is  neither  more  nor  less  than  so  many  annuities  redeemable  by 
the  public ;  and  he  agreed  to  pay  interest  at  the  rate  of  5/.  per  cent, 
upon  the  sum  advanced  in  the  mean  time  ;  and  for  performance  of 
this  agreement  he  gives  a  bond  with  a  penalty  of  double  the  value  of 
the  money.  He  did  not  perform  his  agreement.  The  consequence 
is,  that  at  law  the  penalty  is  forfeited.  It  does  not  appear,  whether 
either  the  stock  or  the  money  was  ever  demanded  :  but  some  sums 
of  money  have  been  paid :  it  is  not  known  when,  or  by  whom :  but 
by  some  means  or  other  a  gross  sum  has  been  paid  ;  which  has  left 
a  balance  remaining  of  only  65002.  The  distinct  question  is,  what 
is  the  fair  measure  of  the  damage  ?  Should  I  do  justice  in  giving 
the  same  annuities,  which  were  then  worth  more  than  89  per  cent., 
and  are  now  much  depreciated  ?  It  would  be  ridiculous  to  state 
that  as .  a  compensation.  Suppose  an  engagement  entered  into  to 
deliver  a  ship  at  a  certain  day  in  time  of  war,  and  the  ofier  is  made 
afterwards,  when  the  war  is  over :  the  ship  might  not  be  so  good 
then ;  and  the^  object,  for  which  it  is  wanted,  might  not  exist  (2). 
Suppose,  a  trustee  sells  out  stock :  what  is  the  habit  of  the  Court 
as  to  compensation  ?  The  cestuy  que  trust  has  an  option  to  have 
either  the  stock,  or  the  money  produced  by  it  with  interest.  Why 
shall  not  the  same  option  be  given  to  the  obligee  in  this  bond  ;  who 
has  suffered  by  the  breach  of  this  agreement?  It  is  certainly  not 
unjust :  nor  do  I  know  a  more  moderate  compensation  for  a  breach 
of  the  agreement  by  the  party  with  his  eyes  open  than  giving 
back  the  money  with  interest.  It  is  no  more  than  if  it  had  been  a 
loan.  I  admit,  it  is  not  a  loan  :  but  the  Defendants  say,  they  are 
willing  to  accept  the  money  with  interest.  The  Master  has  thought 
that  fair ;  and  I  do  now  know,  how  a  jury  could  adopt  a  better 
r*49d1  ^^^^'  '^  ^°  action  had  been  brought  recently  upon 
t         ->     *  the  breach  of  the  agreement,  and  the  stock  had  risen  ; 

(1)  See  aniey  vol.  iii.  298, 694;  and  Cooke  v.  Boodtk,  Cowp.  819. 

(2)  As  to  the  materiality  of  the  time  with  respect  to  the  performance  of  agree- 
ments, see  Lhyd  v.  CoUk,  4  Bro.  C.  C.  469.  Post,  689,  n ;  Mr.  Sandera'a  note 
to  Gibson  v.  Patersortj  1  Atk.  12 ;  HaningUm  v.  fFhtder,  posty  686,  and  the  note 
691. 
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no  doubt,  the  jury  would  by  way  of  damages  have  given  the 
rise,  and  would  not  have  confined  it.  That  would  be  injustice  the 
other  way.  The  regular  way  would  be  an  issue,  quantum  dam-- 
nificatus ;  upon  whidi  the  Judge  would  say,  they  might  have  de* 
manded  more,  and  cannot  have  less.  It  is  a  fair  compensation 
upon  the  whole. 

The  exceptions  were  ov^r-ruled. 

1.  That  time  may  be  made  of  the  essence  of  a  contract,  see,  emte,  note  2  to 
EaUm  V.  Z^on,  3  V.  690. 

2.  It  is  to  be  observed,  that,  in  the  principal  case,  the  loan  of  stock  was,  by  the 
original  contract,  to  be  replaced ;  no  option  was  given  to  the  lender,  whether 
he  would  have  stock  or  money ;  such  a  reservation  would  have  rendered  the  con- 
tract usurious.  JFkite  v.  Wright^  3  Bam.  &  Cress.  ^Q\  Bernard  v.  Youngs  17 
Ves,  46. 

3.  As  to  the  option  of  a  ctshd  que  inaty  when  his  trust  stock  has  been  sold  out 
by  his  trustee,  see  the  note  to  Earl  PwoUM  v.  Herbert,  1  V.  2^. 
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[1799,  March  9;  April  8.] 

Lboact  to  a  father,  the  better  to  enable  him  to  provide  for  his  younger  children: 
he  consented  to  secure  the  capital ;  but  was  neld  entitled  to  the  interest  (a) 

Charles  De  Laet  by  his  will,  dated  the  18th  of  May,  1792, 
charged  the  rest  and  residue  of  all  his  real  and  personal  estates  with 
the  sum  of  lOOOZ. ;  which  he  gave  to  Humphry  Sibthorp;  declaring 
it  to  be  given  to  replace  the  1000/.  deposited  in  the  testator's  hands 
at  the  time  of  Sibthorp's  marriage ;  and  which  at  times  he  had 
nearly  had  back ;  and  directing,  that  a  release  be  given  by  the  sur- 
viving trustee  in  his  marriage  settlement  for  the  same  ;  and  that  the 
said  1000/.  be  paid  and  applied  for  that  purpose.  The  testator 
then  proceeded  thus : 

<<  I  also  give  to  the  said  Humphry  Sibthorp  the  further  sum  of 
7000/.  the  better  to  enable  him  to  provide  for  his  younger  children ; 
and  if  he  should  depart  this  life  before  or  I  be  rendered  incapable 

(a)  It  is  a  ^neral  rule  in  Equity,  that  if  iounediate  interest  upon  legacies  to 
children  be  given  for  their  maintenance,  not  to  permit  such  interest  to  be  applied 
for  that  purpose,  if  the  father  of  the  le^tee,  (qwzre  as  to  the  mother  in  tiie  event 
of  the  death  of  ^e  father,)  who  is  under  a  natural  obligation  to  provide  for  him, 
be  of  sufficient  ability;  so  that  the  interest  will  accumulate  for  the  child's  benefit 
until  the  principal  becomes  payable.  But  the  Court  has  thought  proper  to  admit 
exceptions  to  this  rule;  Firk,  where  it  would  be  a  hardship  upon  the  parent  of  the 
legatees,  and  injurious  to  others  of  his  children,  who  would  take  no  benefit  under 
the  will ;  or,  iecondly,  where,  as  in  the  present  case,  the  interest  is  given  to  the 
father  himself  for  the  maintenance  of  the  legatees ;  in  the  latter  case  it  being  con- 
sidered a  gift  to  the  father.  2  Roper,  Legacies,  by  White,  217,  218,  219,  ch.  20, 
§7.  As  to  the  payment  of  interest  on  legacies,  see  ante,  note  (a)  to  Cnckett  v. 
DoUnfy  3  V.  10. 
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in  case  of  accident  to  make  any  alteration,  then  I  give  the  said  sum 
of  70002.  to  Susanna  Sibthorp  his  i¥ife  for  the  purposes  aforesaid ; 
and  if  both  of  them  should  die  before  me,  I  give  the  same  among 
the  younger  children/' 

The  testator  made  the  foDowing  codicil:  '<!  think  Mr.  and 
Mrs.  Sibthorp's  mourning  is  omitted.  I  mean  they  should  have  50/. 
a-piecc  that  their  whole  demand  under  the  wiU  is  not  to  exceed 
8100Z.     C.  D.  18th  May  1792." 

Upon  the  death  of  the  testator  three  letters  were  found,  bearing 
the  same  date  as  the  will,  signed  by  the  testator,  and  di- 
[*  499]  reeled  to  each  of  his  executors ;  declaring,  that  the  in- 
closed paper  will  show  the  several  l^acies  in  his  will,  and 
the  course  and  order,  as  well  as  the  amount,  in  which  they  may  be 
paid. 

The  inclosed  paper  was  signed  by  the  testator,  and  entitled  ^^  A 
list  of  the  legacies  in  my  will."  That  list  contained  the  following 
article : 

The  sum  of  1000/.  referred  to  in  the  will,  as  having  been  depos- 
ited with  the  testator  upon  Sibthorp's  marriage,  was  settled  upon 
his  children.     He  had  five  younger  children. 

By  the  decree  made  in  1794,  establishing  the  will,  the  accounts 
were  directed. 

The  Master  by  his  report  stated,  that  he  had  computed  interest 
from  a  year  after  the  death  of  the  testator  upon  all  the  legacies  ex- 
cept the  legacy  of  7000/. ;  and  he  submitted  to  the  Court,  how  the 
Defendant  Humphry  Sibthorp  and  his  younger  children  were  enti- 
tled as  well  to  the  interest  as  to  the  principal  of  that  legacy. 

By  the  decree  made  on  the  9th  of  March,  1799,  when  the  cause 
was  heard  for  farther  directions  by  the  Master  of  the  Rolls  sitting 
for  the  Lord  Chancellor,  it  was  directed,  that,  the  Defendant  Hum- 
phry Sibthorp  by  his  Counsel  consenting  to  secure  the  sum  of 
7000/.,  given  by  the  will  the  better  to  enable  him  to  provide  for  his 
younger  children,  the  said  Defendant  should  lay  proposals  before  the 
Master  for  securing  the  said  sum  of  7000/.,  for  the  benefit  of  his 
younger  children ;  with  liberty  for  any  such  children  upon  attaining 
their  respective  ages  of  twenty-one  years  to  apply  to  the  Court  con- 
cerning their  respective  interests  in  the  said  sum  of  7000/. 

No  directions  having  been  given  as  to  the  interest  accrued  and 
to  accrue  upon  the  said  sum  of  7000/.,  Mr.  Sibthorp 
[*  500]  *  presented  a  petition  ;  praying,  that  it  may  be  declared, 
that  such  security  to  be  given  by  the  petitioner  for  the 
said  sum  of  7000/.  is  to  be  without  interest ;  and  that  the  petitioner 
is  entitled  to  the  interest  already  accrued  due  thereon  for  his  own 
use  and  benefit. 

The  Lord  Chancellor  [Loughborough]  said,  he  rather  thought, 
the  petitioner  was  entitled  to  receive  the  interest :  and  that,  the  in- 
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terest  being  ordered  to  be  paid  to  him,  the  security  would  be  taken 
only  for  the  gross  sum  of  70002. 

The  order  was,  that  so  much  of  the  interest  upon  the  said  sum 
of  7000/.  from  the  end  of  a  year  after  the  death  of  the  testator  as 
had  not  been  paid  be  paid  to  the  Defendant  Humphry  Sibthorp. 

When  a  legacy  ia  bequeathed  to  children,  whose  father's  circumstances  enable 
him  to  provide  for  their  maintenance  and  education  in  a  suitable  manner,  the  in- 
terest accruing  upon  such  legacy  is  not,  as  a  general  rule,  applicable  to  the  sup- 
port of  the  chudren;  see,  anU^  the  notes  to  CHckett  v.  Dolby,  3  V.  10 ;  but  where 
the  bequest  is,  not  to  the  children,  but,  as  in  the  principal  case,  to  the  father,  the 
better  to  enable  him  to  provide  for  his  children;  the  father  must  be  entitled  to  the 
interest,  at  least ;  Robinaon  v.  JHckellj  8  Ves.  143 ;  when  there  is  Dothtng  in  the 
context  of  the  will  to  show,  that  the  provision  for  the  children  which  the  testator 
contemplated  was  only  a  provision  after  their  parents'  decease.  Andrews  v.  Part- 
ingUm,  2  Cox,  224.  And  under  a  bequest  of  stock,  in  trust  to  pay  the  dividends 
thereof  to  a  named  individual,  for  and  towards  the  maintenance,  education,  and 
bnnging-up  of  that  person's  children,  until  they  attain  the  age  of  twenty-one 
years ;  and  then  to  transfer  the  principal  equally  among  the  chudren ;  with  a  be- 
quest over  in  default  of  such  issue ;  the  dividends  wiU  be  payable  to  the  party 
named,  though  he  has  no  child.  Hammond  v.  JNTeaoe,  1  Swanst  38 ;  Hanuey  v. 
Giiberty  Jacob's  Rep.  359. 
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EASTER     TilRM. 

[39  Geo.  IIL  1799.] 


LUDERS  V.  ANSTEY. 

[1799,  April  12, 15.] 

Settleitent  decreed  according  to  a  letter  previous  to  the  marriage ;  though  no 
express  assent:  the  marriage  having  taken  place  immediately,  a  distinct,  posi- 
tive di3sent  would  be  necessary  to  prevent  the  effect  of  the  letter:  and  that 
could  be  evidenced  only  by  an  actual  settlement  before  marriage,  (a) 

Construction  of  an  inaccurate  letter,  the  basis  of  a  settlement,  as  to  tne  rights  of 
the  parties,  and  as  to  the  subject,  upon  which  the  settlement  was  intended  to 
attach,  [p.  501.] 

By  indentures,  dated  die  10th  of  July,  1776,  previous  to  the 
marriage  of  William  Light  and  Lucretia  Luders,  the  fortune  of  Lu- 
cretia  Luders,  amounting  to  the  sum  of  3000Z.  was  vested  in  trus- 
tees, upon  trust  after  the  marriage  to  permit  William  Light  and  his 
assigns  to  receive  the  interest  during  his  life  ;  and  after  his  decease 
to  permit  the  said  Lucretia  and  her  assigns  to  receive  the  interest 
during  her  life  ;  and  after  the  death  of  tiie  survivor  in  trust  for  the 
children  of  the  marriage  as  therein  mentioned  ;  and  in  consideration 
of  the  said  settlement  of  the  sum  of  300(M.  and  for  making  a  farther 
provision  for  the  said  Lucretia,  it  was  declared,  that  in  case  the  mar- 
riage should  take  effect,  and  the  said  Lucretia  should  survive  Wil- 
liam Light,  she  would  be  entitled  to  dower  at  common  law  out  of 

(a)  Lord  Thurlow  says,  in  Dunda$  v.  DtdcM,  1  V.  198>  '^  if  the  husband  made 
an  agreement  that  he  would  settle,  and  then  in  fraud  of  that  agreement  got  mar- 
ried, would  not  he  be  bound  by  it  ?  I  thought  there  was  a  case  in  point  for  that" 
This  question  supposes  an  agreement  not  in  writing.  So,  if  instructions  are 
given  b3r  an  intended  huriiand  to  prepare  a  mairiage  settlement,  and  he  promises 
to  have  it  reduced  to  writing,  and  then  fraudulently  and  secretly  prevents  it  from 
bein^  done,  and  the  marriage  takes  effect,  in  consequence  of  false  assurances  and 
contrivances,  a  specific  performance  will  be  decreed.  2  Story,  Eq.  Jur.  §  768. 
But  if  there  has  been  no  fraud,  and  no  agreement  to  reduce  the  settlement  to 
writing ;  but  the  other  party  has  placed  reliance  solely  upon  the  honor,  word,  or 
promise  of  the  husband  not  in  writing,  no  relief  will  be  granted.  Ibid.  See  also 
hard  v.  hard,  1  BoL  Eq.  228;  Koonce  v.  Bryam,  1  Dev.  &  Bat  Eq.  227.  The 
letter,  in  the  present  case,  written  previous  to  Uie  mairiage,  formed  a  sufficient 
basis  for  the  decree  of  a  specific  performance,  according  to  the  construction  of 
the  Statute  of  Frauds,  which  enacts,  ''that  no  action  shall  be  brought,  whereby 
to  cbarsfe  any  person  upon  any  agreement  made  upon  consideration  of  mairiage, 
6lc,  unless  the  agreement,  upon  wMch  soch  action  ^all  be  brou^t,  or  some 
memorandum  or  note  thereof ,  shall  be  in  writing,  and  signed  by  the  party  or  his 


lawful  agent"  29  Car.  IT.  ch.  3.  Sec  2  Stoiy,  Eo.  Jur.  §  752.  Where  a  woman, 
about  to  many,  agreed  in  writing  to  renounce  all  claims  on  her  intended  hus- 
band's estate,  on  nis  agreeing  to  maJce  adequate  provision  for  her,  the  Court 
decided  that  the  provision  made  for  her  by  will  was  not  adequate,  according  to 
his  estate,  and  enlarged  it  Rivett  v.  Bxotrt,  3  Dessaus.  190.  See  Tahb  v.  .^fc- 
er,  3  Hen.  &  Munf.  399. 
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his  real  and  personal  estate ;  and  if  she  should  survive  him,  she 
should  receive  14,0002.  at  least  within  six  months  after  his  decease 
as  and  for  her  share  of  his  personal  property ;  and  for  the  better 
securing  the  same  William  Light  covenanted,  that  if  the  share  of 
his  personal  estate  in  England  at  the  time  of  his  death,  which  the 
said  Lucretia  should  be  entitled  Xo  receive,  should  not,  when  reduced 
into  money,  amount  to  14,000/.,  then  his  heirs,  executors  or  adminis- 
trators, should  within  six  monUis  after  his  decease  pay  to  her  so 
much  money  as  with  what  she  would  be  entitled  to  receive  as  her 
share  of  his  personal  estate  in  England  would  make  up  the  full  sum 
of  14,0002. ;  and  it  was  declared,  that  the  said  covenant  should  not 
be  construed  to  confine  her  share  of  his  personal  estate  to  the  sum 
of  14,000/.,  or  to  prevent  her  receiving  any  laiger  sum,  in  case  her 
share  in  such  personalty,  (whether  in  England  at  the  time  of  his 
decease,  or  afterwards  remitted,)  as  his  widow,  should  appear  to 
amount  to  any  larger  sum  :  but  only  to  secure  to  her  in 
all  events  *  the  said  sum  of  14,000/.  within  six  months  [*  502] 
after  his  decease  :  and  in  case  his  personal  property,  which 
should  be  in  England  at  his  death,  should  not  be  sufficient  to  afibrd 
the  said  sum  of  14,000/.  as  her  share,  his  heirs,  executors,  &c. 
should  in  pursuance  of  the  covenant  be  obliged  to  advance  a  sum 
sufficient  to  make  up  her  share  the  full  sum  of  14,000/. ;  and  if  any 
other  part  of  his  property  should  afterwards  be  remitted  or  come  to 
England  from  the  East  Indies,  then  the  said  Lucretia,  her  executors, 
administrators  and  assigns,  should  be  entitled  to  receive  her  widow's 
share  only  out  of  the  surplus  of  the  moneys  so  remitted  after  a  de- 
duction of  the  money  advanced  to  make  up  the  sum  of  14,000/. ; 
and  it  was  declared,  that  any  future  estate  coming  to  the  said 
Lucretia  should  be  settled  upon  the  same  trusts  as  the  said  sum  of 
3000/. 

William  Light  died  in  1784  intestate ;  leaving  his  wife  Lucretia 
and  four  children  by  her  surviving.  His  widow  took  out  letters  of 
administration  to  him. 

In  November,  1786,  a  bill  was  filed  by  George  Stratton  on  behalf  of 
himself  and  all  other  creditors  of  William  Light  against  his  widow 
and  her  brother  Alexander  Luders,  one  of  the  trustees  in  her  marriage 
settlement,  who  had  also  acted  as  agent  to  his  sister  in  the  manage- 
ment of  her  property  ;  praying  an  account  of  the  debts ;  and  that 
the  settlement  may  be  declared  fraudulent  and  void  as  against  the 
creditors. 

Lucretia  Light  by  her  answer  insisted,  that  the  personal  estate  of 
William  Light  remaining  in  her  hands  unadministered  did  not 
amount  to  the  sum  of  14,000/. ;  and  that  she  ought  to  be  consid- 
ered as  a  specialty  creditor  for  that  sum  with  interest  in  preference 
to  the  other  creditors. 

In  April  1791,  before  any  decree  was  made  in  that  cause,  Lucre- 
tia Light  married  Robert  Anstey.  No  settlement  was  made  pre- 
viously to  that  marriage :  but  by  bond,  dated  the  19th  of  April,  1791, 
and  executed  after  the  marriage,  Robert  Anstey  became  bound  to 
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Alexander  Luders  and  to  John  Anstey  and  Arthur  Anstey,  brothers 
of  Robert  Anstey,  in  the  penal  sum  of  10^0007.  with  a  condition, 
reciting  the  marriage ;  and  that  Robert  Anstey  was  desirous  of  ful- 
filling a  promise,  which  he  had  made  to  the  said  Lucretia  before  his 
marriage  with  her,  of  making  some  provision  for  her  out  of  the  for- 
tune, to  which  he  had  become  entitled  in  right  of  his  sud 
[*503]  wife,  claiming  under  William  Light,  her  late  husband,  or 
any  of  the  covenants  in  the  settlement  made  upon  her 
marriage  with  him,  and  also  for  her  four  children  by  that  marriage, 
William  Stratton  Dundas  Light,  Alexander  Whalley  Light,  Lucretia 
Light,  and  Henry  Light,  upon  condition  that  they  should  not  re- 
ceive or  claim  any  part  of  the  estate  or  efiects  of  their  late  father 
from  his  administratrix  under  the  statute  of  Distributions ;  but  the 
affairs  of  William  Light  being  then  unsettled,  and  Robert  Anstey 
being  then  under  orders  to  leave  this  country  immediately  to  join 
his  regiment  in  India,  he  was  willing  in  the  mean  time  to  enter  into 
the  said  bonds,  it  was  declared,  that  the  said  bonds  should  be  void, 
if  Robert  Anstey,  his  executors  or  admmistrators,  should  by  a  proper 
instrument  or  instruments  pay,  assign,  or  make  over,  to  Alexander 
Luders,  John  Anstey,  and  Arthur  Anstey,  one  full  clear  moiety  or 
half  part  of  what  should  appear  to  be  the  clear  surplus  of  the  estate 
and  effects  of  the  said  William  Light  deceased,  not  including  dia- 
monds, jewels,  rings,  ornaments  of  the  person,  and  wearii^  apparel, 
after  full  payment  and  satisfaction  of  all  the  debts,  charges,  obliga- 
tions, or  other  incumbrances,  affecting  such  estate  and  effects,  other 
than  the  covenant  or  covenants  in  the  settlement  made  upon  the 
said  Lucretia  by  William  Light,  also  after  payment  and  satisfaction 
or  allowance  of  all  costs,  damages  and  expenses,  which  had  at  any 
time  before  or  might  at  any  time  after  be  incurred  in  any  suit  or 
suits  either  in  Law  or  Equity  already  instituted,  or  which  had  been 
or  might  be  instituted,  respecting  the  estate  and  effects  and  affairs 
of  the  said  William  Light,  whether  the  same  or  any  part  thereof 
might  have  been  paid  by  or  by  the  order  of  the  said  Lucretia  before 
her  said  marriage  out  of  her  own  private  money,  or  might  be  paid 
by  Robert  Anstey  hereafter  out  of  his  own  private  money  or  out  of 
any  part  of  the  estate  of  William  Light,  and  also  after  payment  and 
satisfaction  of  every  other  expense,  that  might  be  incurred  in  the 
setdement  or  arrangement  of  the  af&irs  of  the  sud  William  Light 
either  in  England  or  elsewhere;  upon  trust  with  the  consent  of 
Robert  Anstey  during  his  life  and  after  his  death  of  Lucretia,  his 
wife,  in  case  she  should  survive  him,  to  invest  the  whole  amount 
thereof  in  government  or  real  securities  at  interest,  and  to  stand 
possessed  of  the  stocks,  funds  or  securities,  upon  the  trusts 
[*  504]  after  declared :  that  is  to  say ;  *  upon  trust  to  pay  to  and 
empower  Robert  Anstey  and  his  assigns  to  receive  the  in- 
terest for  his  life ;  and  after  his  death  to  pay  to  or  empower  Lucre- 
tia, his  wife,  in  case  she  should  survive  him,  to  receive  the  same  for 
her  life ;  and  after  the  death  of  the  survivor  of  them  upon  trust  to 
pay,  assign,  or  make  over,  the  principal  of  such  stocks  or  securities 
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equally  to  and  among  such  of  her  children  by  William  Light,  as 
should  be  living,  or  be  married,  at  the  death  of  the  survivor  of  Rob- 
ert Anstey  and  his  said  wife,  or  should  have  been  married,  and  be 
then  dead,  leaving  a  child  or  children  surviving,  or  born  in  due  time 
afterwards :  but  if  any  of  the  said  children  of  William  Light  should 
die  under  age,  not  being  married,  or  having  been  married  and  not 
leaving  a  child  or  children  surviving,  as  aforesaid,  or  born  in  due 
time  afterwards,  then  the  part  of 'him  or  her  so  dying  is  not  to  sur- 
vive to  the  others  or  other  of  them,  but  to  go  to  their  representatives 
respectively  according  to  the  statute  of  Distributions ;  and,  if  all  of 
the  said  children  should  die  before  the  survivor  of  Robert  Anstey 
and  Lucretia,  his  wife,  under  age  and  unmarried,  or  having  been 
married,  without  leaving  a  child  or  children  surviving  as  aforesaid, 
or  bom  in  due  time  afterwards,  then  upon  trust  to  pay,  assign,  and 
makex>ver,  the  said  principal  unto  the  survivor  of  Rx>bert  Anstey 
and  Lucretia,  his  wife,  his  or  her  executors,  administrators,  and  as- 
signs; and  which  said  instrument  or  instruments  should  contain 
powers  to  the  trustees  for  changing  the  securities,  and  for  the  other 
purposes  therein  mentioned ;  and  particularly  a  proviso  or  condition 
(as  may  be  most  advisable,)  that  before  any  of  the  said  children,  or 
any  persons  claiming  through  them  should  become  entitled  to  receive 
any  benefit  under  the  bonck  and  the  instruments  to  be  made  in  pur- 
suance thereof,  they  and  each  of  them  should  execute  to  Robert 
Anstey,  his  heirs,  executors,  and  administrators,  and  to  Lucretia,  his 
wife,  her  heirs,  executors,  and  administrators,  in  case  she  should 
survive  him,  or  to  such  other  persons,  as  should  be  entitled,  general 
releases,  discharging  them  and  the  estate  of  William  Light  from  all 
claims  or  demands  whatsoever :  but  such  proviso  should  not  be  in- 
tended or  worded  so  as  to  deprive  any  child  or  children  of  the  said 
children  of  William  Light  (surviving  their  respective  parents)  from 
claiming  the  interest  of  the  share  of  their  deceased  parents  during 
their  infancy :  but  if  Robert  Anstey  at  the  request  of  the  trustees 
should  not  execute  such  proper  instrument  agreeably  to  the  con- 
dition, the  bond  was  to  remain  in  full  force :  and  it  was  declared, 
that  no  part  of  the  private  estate  and  effects  of  Robert 
Anstey  (nor  the  diamonds,  *  jewels,  paraphernalia,  or  other  [*  505] 
articles  therein  before  excepted)  should  be  liable  to  or 
bound  by  the  said  bonds,  but  only  the  full  and  clear  moiety  of  the 
surplus  of  the  estate  and  effects  of  William  Light  after  full  payment, 
satisfaction  and  allowance,  of  all  the  debts,  charges,  incumbrances, 
loss,  costs  and  expenses,  therein  before  expressed,  and  thereby  in- 
tended to  be  paid,  satisfied  and  allowed  thereouL 

By  the  decree,  made  on  the  22d  of  July,  1791,  in  the  cause  of 
Stratton  v.  Anstey,  the  bill,  so  far  as  it  sought  to  set  aside  the  deed, 
dated  the  10th  of  July,  1776,  was  dismissed  with  costs ;  and  it  was 
referred  to  the  Master  to  take  an  account  of  the  debts  due  to  the 
Plaintiffs,  and  of  the  personal  estate  of  the  intestate  William  Light 
come  to  the  hands  of  Robert  Anstey,  and  his  wife,  and  of  Alexander 
Luders ;  who  by  his  answer  admitted,  he  had  received  part ;  and  it 


505  LUDE&8  «•  ANSTET*  [1799. 

was  directed^  that  the  personal  estate  should  be  applied  in  payment 
of  the  debts  and  funeral  expenses  of  the  intestate  in  a  course  of 
administration. 

By  deed  of  release^  dated  the  22d  of  October,  1793,  reciting,  that 
Alexander  Luders  had  applied  all  the  personal  estate  of  WUliam 
Light,  that  came  to  his  hands,  except  6802.  East  India  stock  and 
700/.  4  per  cent.  Bank  Annuities,  Robert  Anstey  and  his  wife  re- 
leased Luders  from  all  demands  in  her  right,  as  administratrix  of 
William  Light,  except  the  said  two  sums  of  680/.  and  7002.  stock  ; 
and  Robert  Anstey  agreed  to  indemnify  Luders  against  all  demands 
on  account  of  the  suit  of  Stratton  v.  Anstey ;  and  Luders  covenant- 
ed, that,  as  soon  as  he  should  be  discharged  from  that  suit,  he  would 
transfer  the  said  stock  to  Robert  Anstey :  the  same  having  been  laid 
out  by  him  as  part  of  the  sum  covenanted  by  William  Light  to  be 
paid  for  the  benefit  of  Lucretia  Anstey. 

Lucretia  Anstey  died  in  April  1794,  having  had  only  one  child  by 
her  second  marriage ;  who  died  an  infant.  Robert  Anstey  took  out 
letters  of  administration  to  her ;  and  Alexander  Luders  obtained  let- 
ters of  administration  de  bonis  nan  of  William  Light  during  the  mi- 
nority of  his  children. 

The  bill  was  filed  by  Alexander  Luders  and  the  four  in&nt  chil- 
dren of  William  Light  against  Robert  Anstey  and  his  two  brothers ; 
praying  an  account  of  all  sums  of  money,  securities  and  other  per- 
sonal estate,  which  the  Defendant  Robert  Anstey  had  at 
[*  506]  *  any  time  possessed  or  received  in  right  of  his  late  wife, 
and  of  all  sums  of  money  in  the  funds,  securities,  and 
other  personal  estate,  (except  jewels,  rings,  ornaments  of  the  per- 
son, and  wearing  apparel,)  in  the  possession  or  power  of  Lucretia 
Anstey  at  the  time  of  her  marriage  with  Robert  Anstey,  which  she 
claimed  to  be  entitled  to  or  had  possessed,  or  received  as  adminis- 
tratrix of,  or  otherwise  under,  William  Light,  or  as  part  of  his  per- 
sonal estate  or  the  produce  thereof;  and  an  account  of  all  the  per- 
sonal estate  of  William  Light,  except  as  aforesaid,  received  by  Robert 
Anstey  and  Lucretia,  his  wife,  during  such  second  coverture  ;  and 
that  all  such  personal  estate  or  the  securities,  &c.,  may  be  trans- 
ferred to  the  Accountant-General ;  and  that  the  property  or  fortune 
of  the  late  Lucretia  Anstey  may  be  settled  according  to  the  terms  of 
,  a  letter  dated  the  17th  of  April,  1791,  mentioned  in  the  bill ;  but  if 
it  should  appear  to  the  Court,  that  the  Defendant  Robert  Anstey  is 
not  bound  to  make  a  settlement  according  to  the  terms  of  such 
letter,  then  that  he  may  be  compelled  to  make  a  settlement  of  one 
moiety  of  the  moneys  retained  by  him  and  Lucretia,  his  wife,  towards 
satisfaction  of  the  covenant  in  titc  settlement,  dated  the  10th  of  July, 
1776,  or  which  shall  hereafter  be  paid  or  payable  in  respect  thereof, 
and  also  one  moiety  of  the  clear  residue,  if  any,  of  the  personal  es- 
tate and  effects  of  William  Light,  upon  the  trusts  of  the  said  bonds 
for  the  benefit  of  the  infant  Plaintiffs  according  to  their  respective 
rights  and  interests  therein,  and  that  such  farther  parts  of  the  resi- 
due of  the  personal  estate  of  William  Light,  as  the  Plaintiffs,  the 
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infants,  respectively  may  appear  entitled  to  or  interested  in,  may  be 
applied  or  secured  for  their  benefit ;  and  that  Robert  Anstey  may  be 
restrained  from  commencing  any  action  against  the  Plaintiff  Luders 
to  compel  the  transfer  of  680/.  East  India  stock,  and  7002.  4  per 
cent.  Bank  Annuities. 

The  bill  charged,  that  it  would  appear  how  much  of  the  personal 
estate  of  Light  is  applicable  to  the  settlement,  if  the  Defendant 
Robert  Anstey  would  account  for  the  perscHial  estate  received  by  him 
in  right  of  his  wife  ;  that  the  said  East  India  Stock  and  Bank  An- 
nuities form  part-of  the  fortune  of  Lucretia  Anstey ;  and  ought  to 
be  settled  according  to  the  letter  of  the  I7th  of  April ;  and  that  the 
Defendant  had  received  other  parts  of  her  fortune  to  a  much  greater 
amount  than  he  is  entitled  to ;  and  therefore  the  dividends 
*of  the  said  stock  ought  to  be  secured  for  the  benefit  of  [*  507] 
the  infant  Plaintiffs. 

There  being  no  evidence  in  the  cause,  it  rested  upon  the  answers 
of  Robert  Anstey  and  Arthur  Anstey.  The  Lord  Chancellor  said, 
he  should  consider  the  latter  as  if  he  had  been  examined  as  a 
witness. 

The  letter  represented  by  the  bill  as  the  proper  basis  of  the  settle* 
ment  was  written  by  Robert  Anstey  from  London  to  Lucretia  Light 
at  Bath  ;  and  was  dated  Sunday  the  17th  of  April,  1791.  It  ap- 
peared to  be  in  answer  to  objections,  that  had  been  made  by  Mrs. 
Light  to  Mr.  Anstey's  proposal  of  marriage  on  account  of  the  differ- 
ence of  their  ages,  and  of  her  children,  and  the  danger  of  leaving 
them  unprovided.  Mr.  Anstey  in  that  letter  disclaims  all  idea  of 
her  fortune ;  declaring,  that  he  only  wishes  to  call  her  his  previously 
to  his  then  intended  departure  for  India.  He  represents,  that  his 
allowance,  while  he  remains  there,  will  be  near  1000/.  per  annum  ; 
so  that  she  in  no  respect  need  curtail  her  expenses  during  his  ab- 
sence ;  that  at  his  return  h6  shall  have  between  3  and  400/.  a-year. 
The  letter  then  proceeds  thus : 

<<  In  case  of  an  addition  to  your  fiunily  afterwards  I  have  proposed 
that  one  third  of  your  fortune  should  go  to  them  ;  secure  one  to  your 
present  children :  should  the  number  of  the  latter  be  more  than  your 
former,  divide  the  two  thirds  in  such  a  manner  as  to  make  all  equal ; 
and  in  the  event  of  our  deaths  divide  the  other  third  amongst  them 
all.  One  third  with  the  addition  of  my  own  income  and  what 
my  father  will  give  me,  which  considering  the  number  of  his  chil- 
dren will  be  handsome,  I  am  confident  we  shall  be  able  to  live  on 
very  comfortably  and  as  much  to  your  happiness  and  pleasure  as  at 
present." 

Then  adverting  to  an  avowal  she  had  made  in  a  letter  to  him, 
that  did  fortune  permit  her  to  do  it,  she  would  make  a  determination 
in  his  £sivor,  he  asks,  <<  Why  will  it  not  ?  Consider  the  proposals  I 
have  made  above.     I  am  convinced  you  will  find  it  will." 

Robert   Anstey  was  at   this  time  Captain  in  a  regiment  serv- 
ing in  the  East  Indies,  and  being  under  orders  to  join  his  regi- 
ment, and  intending  not  to  marry  previously  to  his  departure, 
VOL.  IV.  29 
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he  had  taken  leave  of  his  friends;  and  his  baggage  was  on 
board  the  ship;  which  was  then  in  daily  expectation  of  sailing: 
but  finding,  there  was  a  probability  of  a  short  delay,  he  went 
to  Bath  on  the  20th  of  April  for  the  purpose  of  marrying  Mrs. 
Light.  He  arrived  there  early  in  the  morning  of  the  21st;  when, 
after  they  had  met^  and  just  before  they  were  going  to  be  married, 
he  sent  to  his  brother  Arthur  Anstey,  requesting  a  meeting ;  and 
upon  his  coming  Robert  Anstey  mentioned,  that  he  and  Lucretia 
Light  were  then  immediately  going  to  be  married ;  and  he  requested 
his  brother  to  accompany  them  to  church  for  the  purpose  of  giving 
her  away ;  but  Arthur  Anstey,  as  soon  as  he  was  informed  by  Robert 
Anstey,  that  his  intention  of  marrying  Mrs.  Light  was  unknown  to 
his  father  and  every  other  part  of  his  family,  declined  attending 
them  to  church ;  and  soon  afterwards  went  away ;  having  first  sug- 
gested to  his  brother  the  propriety  of  his  making  some  settlement 
on  or  provision  for  his  intended  wife  and  her  children  by  her  former 
husband :  in  answer  to  which  Robert  Anstey  said,  that  there  was 
not  then  time  for  making  a  settlement  or  provision  for  them :  but  he 
assured  his  brother,  that  after  his  marriage  and  before  he  should 
leave  England  he  would  make  any  settlement  or  provision,  which 
Arthur  Anstey  should  think  right  and  proper ;  and  would  do  what- 
ever he  thought,  that  as  a  man  of  honor  he  ought  to  do  in  that 
respect. 

A  few  hours  after  the  marriage  Captain  and  Mrs.  Anstey  and  Mr. 
Arthur  Anstey  went  to  London  ;  where  a  negotiation  took  place 
between  Mr.  Arthur  Anstey  and  Mr.  Luders;  in  consequence  of 
which  the  bond  was  prepared  by  the  former,  who  soon  returned  with 
his  sister-in-law  to  Bath,  in  order  to  arrange  her  affiiirs  previously  to 
her  quitting  England ;  Robert  Anstey  being  either  at  London  or 
Gravesend. 

When  the  bond  was  ready,  Arthur  Anstey  and  Lucretia  Anstey 
set  out  from  Bath  for  London.  Robert  Anstey  met  them  in  their 
way ;  and  being  much  pressed  for  time  from  the  apprehension  of 
losing  his  passage  he  executed  the  bond  in  a  carriage  on  the  road. 

Robert  Anstey  by  his  answer  stated,  that  according  to  the  best  of 
his  knowledge,  remembrance,  and  belief,  no  letter  passed 
[*  509]  between  *  him  and  his  wife,  nor  did  he  write  any  letter  to 
her  previous  to  his  marriage,  concerning  any  proposed  or 
intended  settlement,  except  the  letter  of  the  17th  of  April ;  that  the 
proposal  therein  made  with  respect  to  a  settlement  or  provision  was 
never  assented  or  agreed  to,  or  even  in  any  manner  answered, 
noticed,  or  alluded  to  by  her  in  any  of  her  letters  to  him  from  the 
time  of  his  writing  that  letter  to  the  time  of  his  executing  the  bond : 
nor  was  the  bond  made  in  consequence,  pursuance  or  contemplation 
of,  such  letter,  nor  with  any  reference  thereto :  nor  was  there  any 
promise  or  agreement  relative  to  a  settlement  or  provision  ever  made 
by  him  and  Lucretia,  or  by  him  to  any  one  on  her  behalf,  before  the 
marriage. 

The  answer  also  stated,  that  the  Defendant  was  willing  to  settle 
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according  to  the  bond :  but  the  Plaintiff  insisted,  that  according  to 
the  terms  of  the  bond  the  Defendant  is  bound  to  settle  a  moiety  of 
the  fortune  of  Lucretia  Anstey  at  the  time  of  the  death  of  William 
Light.  The  Defendant  insists,  he  is  bound  to  settle  a  moiety  of  the 
fortune  at  the  time  of  his  marriage,  and  not  at  any  other  time. 

The  answer  ferther  stated,  with  reference  to  the  recital  in  the 
deed,  Jated  the  22d  of  October  1793,  that  Lucretia  Anstey  had  for 
the  benefit  of  her  children  previously  to  her  marriage  with  the  De- 
fendant consented  and  agreed  to  take  only  a  life  estate  in  certain 
sums  therein  mentioned,  and  that  all  the  parties  thereto  were  desir- 
ous to  confirm  the  said  agreement,  that  no  such  agreement  was 
made ;  and  that  the  said  recital  appears  to  the  Defendant  to  be  an 
interlineation  in  the  draft ;  and  he  cannot  conceive  any  other  reason 
for  it,  except  that  the  Plaintiff  Luders  might  suggest  it,  in  order  to 
guard  the  settlement  of  the  terms  therein  mentioned  or  alluded  to 
from  any  question  that  might  be  made  as  to  its  validity  against  any 
creditors  of  the  Defendant ;  and  he  insisted,  that  these  circumstan- 
ces afford  strong  presumptive  evidence,  that  the  recital  in  the  con- 
dition of  the  bond  could  only  have  been  inserted  with  a  view  to 
guard  the  settlement  thereby  provided  against  such  question. 

The  answer  charged  the  Plaintiff  Luders  with  keeping  his  sister 
in  the  dark  as  to  the  account  of  her  fortune  and  making 
use  of  it ;  *and  stated,  that  he  had  not  given  the  Defend-  [*  510] 
ant  any  satisfactory  account ;  that  Lucretia  Anstey  fre- 
quently declared,  she  was  much  dissatisfied,  and  thought  she  was 
worth  more:  that  the  release  was  executed,  in  order  to  prevent 
the  Plaintiff's  departing  from  a  verbal  agreement  with  his  sis- 
ter to  take  equal  interests  after  the  death  of  their  mother  in  the 
property  which  she  enjoyed  for  life,  and  to  avoid  any  dispute,  and 
to  be  upon  a  friendly  footing;  but  not  upon,  a  conviction,  that  the 
accounts  were  clear. 

The  Defendant  Artliur  Anstey  by  his  answer  stated,  that  upon 
his  arrival  in  London  with  his  brother  and  sister  after  the  marriage, 
at  her  request,  and  with  a  view  of  prevailing  upon  the  Plaintiff  Lu- 
ders to  see  her,  and  to  consult  with  him.  respecting  the  measures, 
which  it  might  be  most  advisable  to  take  in  order  to  fulfil  Robert 
Anstey's  promise  to  this  Defendant  of  making  some  provision  for 
Lucretia  Anstey  and  her  children  by  her  former  marriage,  this  De- 
fendant requested  an  interview  with  the  Plaintiff  Luders ;  which  at 
length  took  place ;  when  the  Defendant  acquainted  Luders  with  the 
purport  of  the  conversation,  which  passed  between  him  and  his 
brother  at  Bath  respecting  a  settlement ;  and  that  his  brother  had 
left  it  to  him  to  arrange  the  terms :  but  no  measures  were  then 
taken. 

Upon  the  Defendant's  return  to  Bath  with  his  sister  several  meet- 
ings upon  the  subject  took  place  between  the  Plaintiff  Luders  and 
him.  The  Defendant  at  first  proposed  to  settle  for  the  benefit  of 
Lucretia  Anstey  and  her  children  by  her  former  husband  one  third 
of  the  fortune,  to  which  she  was  then  entitled  out  of  the  estate  of 
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her  former  husband ;  and  the  Plaintiff  eagerly  acceded  thereto,  and 
expressed  himself  highly  satisfied  therewith:  but  the  Defendant  in 
order  that  he  might  manifest  his  brother's  sincere  wish  and  inten- 
tion, as  he  expressed  to  him,  to  do  every  thing  that  was  handsome 
towards  the  children  of  the  former  marriage,  as  far  as  might  be  con- 
sistent with  making  a  due  provision  for  the  children  of  the  second, 
marriage,  took  upon  himself  afterwards  to  propose  to  settle  ooe  half, 
instead  of  a  third  only,  of  her  said  fortune,  and  to  settle  the  othc^r 
moiety  thereof  for  the  benefit  of  Robert  Anstey  and  Lucretia,  and 
the  children  of  their  marriage,  if  they  should  have  any ;  and  that  the 
Plaintiff  not  only  expressed  his  consent  and  approbation  of  that  pro- 
posal, but  declared,  that  such  settlement  of  a  moiety  upon 
[*  511]  the  children  of  the  first  marriage  was  highly  *  satisfactory 
to  him,  and  perfectly  honoraUe  and  liberal  on  the  part  of 
the  Defendant.  Lucretia  Anstey  was  not  present  at  these  meetings : 
but  the  Defendant  communicated  to  her  from  time  to  time  upon  the 
subject  of  the  intended  settlement;  and  she  expressed  herself  highly 
satisfied  and  pleased  with  the  arrangement 

The  answer  stated,  that,  there  not  being  time  to  prepare  a  r^jular 
deed  of  settlement,  it  was  agreed  between  the  Plaintiff  and  the  De- 
fendant Arthur  Anstey,  that  a  bond  should  be  executed  by  Robert 
Anstey,  conditioned  for  making  the  settlement  agreed  on ;  and  the 
Defendant  Arthur  Anstey  at  the  request  of  the  Plaintiff  drew  a  draft 
of  the  condition  of  such  bond ;  and  several  conferences  took  place 
between  them  upon  the  subject  in  the  course  of  drawing  the  draft; 
and  they  went  throogh  tit  together. 

The  answer  fii^ther  stated,  that  the  recital  contained  in  the  condi- 
tion of  the  bond  of  Robert  Anstey's  being  desirous  of  fulfilling  the 
promise  he  made  to  the  said  Lucretia  before  his  marriage  with  her 
of  making  some  provision  for  her  was  interlined  in  the  original  draft 
of  the  said  bond  in  this  Defendant's  hand-writing,  and  is  a  variation 
in  the  form  of  the  draft,  as  originally  worded  by  the  Defendant ;  and 
for  the  reason  hereafter  given  the  Defendant  is  convinced  and  verily 
•believes,  such  interlineation  or  variation  was  not  made  or  consented 
to  on  the  part  of  the  Defendant  from  the  idea,  that  Robert  Anstey 
had  actually  made  any  specific  promise  to  Lucretia  Anstey  before 
his  marriag^,  or  any  proposal,  offer  or  promise  whatsoever,  other 
than  the  promise  made  by  him  to  this  Defendant  on  the  morning  of 
the  marriage ;  and  in  particular  that  the  said  recital  did  not,  nor 
could,  bear  any  relation  to  the  proposal,  overture,  or  suggestion,  in 
the  letter  of  the  17th  of  April  1791 :  nor  could  such  letter  be  in  the 
contemplation  of  either  the  Plaintiff  or  the  Defendant,  when  the 
said  bond  was  prepared,  because  neither  he,  nor,  as  he  believes,  the 
Plaintiff,  then  knew  of  any  such  letter  having  been  written  by  Rob- 
ert Anstey,  nor  of  his  having  ever  made  any  such  proposal. 

The  Defendant  Robert  Anstey  did  not  read  the  bond  ;  nor  was  it 
read  to  him :  but  he  was  informed  by  his  brother  generally  of  the 
contents ;  upon  which,  as  soon  as  he  understood,  that  the  Plaintiff 
and  Mrs.  Anstey  were  satisfied,  he  executed  it  inmiediately :  nor 
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did  he  know  more  of  the  contents  than  by  that  general  informa- 
tion, till  after  he  and  Mrs.  Anstey  had  arrived  in  India ;  when  he 
received  a  copy  of  it. 

SoUciior  General  [Sir  John  Mttford]  and  Mr.  CoXy  for  the  Plain- 
tiffs, made  two  points :  First,  that  the  letter  of  the  17th  of  April, 
1791,  must  be  the  basis  of  the  settlement : 

Secondly,  that  the  subject  of  the  settlement  was  the  fortune  of 
Mrs.  Anstey,  as  it  existed  at  the  death  of  her  first  husband  ;  as  to 
which  they  relied  upon  the  provision  in  the  bond  for  payment  of  all 
costs  and  expenses,  which  had  been  or  might  be  incurred  respecting 
the  affairs  of  William  Light. 

Lord  Chancellor  [Loughborough].  I  do  not  see,  how  it  is 
possible  to  avoid  making  the  letter  the  basis  of  the  settlement :  Mr. 
Anstey  having  instantly  followed  the  letter :  and  the  marriage  having 
taken  place  immediately. 

This  is  a  very  important  case  ;  and  the  old  cases  in  Equity  Cases 
Abridged,  and  particularly  Cooks  v.  Mascatt  (1)  are  not  near  so 
strong. 

The  phrase  of  this  letter  is  very  strong.  It  purports  to  be  an  an- 
swer to  objections  made  by  her  to  the  marriage  ;  which  he  endeav- 
ors to  obviate :  first,  as  to  his  age  :  secondly,  it  is  evident,  she  had 
objected,  that  after  doing  what  she  was  in  duty  bound  to  do  towards 
her  existing  children,  they  would  not  have  enough  to  live  upon. 
To  these  objections  he  makes  this  answer :  and  the  phrase  is  <<  / 
have  proposed"  He  refers  to  it  as  a  foregone  proposal  in  some  con- 
versation between  them.  Therefore  upon  his  part  this  letter  con- 
tains a  specific  and  complete  arrangement  of  their  money  affairs : 
and  upon  this  letter  the  marriage  took  effect.  The  only  conclusion 
I  can  now  draw  is,  that  thi^  satisfied  all  her  objections ;  and  she 
married. 

Mr.  Mansfield,  Mr.  lUchardsy  and  Mr.  Alexander,  for  the  Defend- 
ants. The  proposal  by  the  letter  never  was  agreed  to,  or  in  any 
manner  noticed,  by  Mrs.  Anstey  ;  and  the  answer  of  Arthur  Anstey 
shows,  the  bond  could  have  no  relation  to  that  letter.  The 
letter  was  not  *  known  either  to  him  or  the  Plaintiff.  The  [*  513] 
recital  of  the  previous  promise  was  merely  inserted  by  in- 
terlineation on  account  of  creditors ;  the  settlement  being  after  mar- 
riage. Arthur  Anstey,  who  prepared  it,  frequently  conferred  with 
Mrs.  Anstey  upon  the  subject.  Both  she  and  her  brother  approved 
of  it.  The  proposal  in  the  letter,  to  settle  her  whole  fortune,  re- 
serving for  themselves  only  the  interest  of  one  third  for  their  lives, 
is  very  absurd ;  and  there  is  a  previous  condition,  upon  which  the 
whole  depends.  The  letter  was  not  put  into  the  hands  of  a  trustee 
or  a  friend,  but  was  preserved  by  mere  accident,  and  was  found 
among  Mrs.  Anstey's  letters  after  her  death.  It  was  not  kept  with 
a  view  to  any  transaction,  that  was  to  arise  upon  it.  It  is  evident 
from  her  assenting  to  the  terms  of  the  bond,  that  she  did  not  con-> 

(1)  3  Vem.  210 ;  1  Eq.  Ca.  Abr.  9^ 
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sider  her  property  to  be  bound  by  the  letter.  Unless  it  can  be  raised 
to  an  agreement  binding  her  equally,  it  cannot  bind  the  Defendant. 
It  is  to  be  observed,  that  the  letter  was  written  on  Sunday ;  and 
therefore  could  not  have  been  put  into  the  post  until  the  next  day ; 
and  on  Wednesday  the  Defendant  went  to  Bath. 

If  the  settlement  is  to  be  made  according  to  the  letter,  the  De- 
fendant is  entitled  to  one  third  in  right  of  the  deceased  child,  and 
to  the  interest  of  another  third  for  his  life,  and  a  share  of  that  third 
also  in  right  of  the  deceased  child. 

Upon  the  other  question,  the  recital  of  the  bond  shows,  tliat  noth- 
ing moi^  than  a  moiety  of  the  then  existing  fortune  of  Mrs.  Light 
was  to  be  settled.  Other  words  would  have  been  proper,  if  the  in- 
tention was  to  settle  a  moiety  of  the  whole  fortune,  that  ever  existed, 
as  has  been  contended  upon  the  provision  for  payment  of  all  costs 
and  expenses,  that  had  been  or  might  be  incurred  in  any  suit  respect- 
ing the  affairs  of  William  Light :  but  those  are  only  general  words. 
All  the  fortune,  that  ever  existed,  cannot  be  intended. 

Lord  Chancellor  [Loughborough].  The  account  to  be  taken 
in  this  cause  will  not  be  of  the  estate  of  William  Light,  but  of  how 
much  the  Defendant  Robert  Anstey  received  in  right  of  his  wife. 
In  order  to  have  that  ascertained  an  account  of  Light's  assets  must 

be  taken  in  the  other  cause. 
[*514]  *I  think,  the  bond  having  established,  that  it  was  in- 
tended to  be  for  the  purpose  of  fulfilling  a  promise  made 
before  marriage,  and  a  written  promise  before  marriage  being  pre- 
served, upon  which  without  more  the  marriage  took  place,  I  must 
bind  him  by  that  (1).  I  must  take  the  fact  as  Arthur  Anstey  states 
it ;  that  his  reason  for  inserting  the  recital  was  his  recollection  of 
the  promise  his  brother  made  to  him.  It  is  requiring  a  good  deal 
of  me,  when  he  recites  a  promise,  that  I  should  give  him  credit  for 
not  knowing  the  contents  of  the  letter.  I  do  not  mean  to  impeach 
the  credit  due  to  both  the  answers:  but  upon  the  face  of  the 
writing  here  is  a  bond,  with  the  Defendant's  name  to  it,  reciting 
a  promise  before  marriage ;  and  there  is  a  promise  made  before 
marriage. 

But  I  will  put  that  out  of  the  case  ;  for  if  the  bond  had  never  ex- 
isted, and  the  marriage  had  taken  place  upon  the  letter  without  far- 
ther communication,  in  favor  of  Light's  children  or  the  children  of 
this  marriage  I  should  have  held  them  bound ;  and  that  the  De- 
fendant Robert  Anstey  was  clearly  bound  by  this  engagement  (2). 
She  marries  upon  this  engagement.  Suppose,  there  were  children 
of  this  marriage,  it  is  impossible  to  say,  both  the  &ther  and  mother 
would  not  be  bound ;  though  it  was  only  her  fortune.-  There  is  no 
locus  pcenitentia  in  this  case ;  and  I  should  require  a  positive  dis- 

(1  J  The  Counsel  for  the  Defendant  here  observed,  that  Arthur  Anstey,  whom 
the  Lord  Chancellor  had  said  he  should  consider  as  a  witness,  proved,  that  the 
bond  was  not  made  in  consequence  of  any  promise  except  the  verbal  promise, 
made  to  him  just  before  the  marriage. 

(2)  Posty  vol.  V.  195,  (yCaUaghan  v.  Cooper. 

VOL.  IV.  5?9* 
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tinct,  dissent ;  and  that  could  not  be  evidenced  by  any  thing  but  an 
actual  settlement  before  marriage  varying  from  that.  Certainly  it 
was  a  reasonable,  proper,  and  perfectly  right,  settlement.  It  is  clear, 
the  embarrassment  as  to  the  difficulty  she  found  of  leaving  the  chil- 
dren, she  then  had,  unprovided,  was  one  obstacle  to  the  marriage. 
They  were  referred  to  by  Mr.  Anstey  in  the  letter  in  terms  of  affec- 
tion. Her  anxiety  was  removed  by  that  proposal ;  which  according 
to  the  letter  had  been  the  object  of  previous  communication  ;  and  of 
which  he  speaks  in  a  manner  that  would  bind  him  ;  and  in  conse- 
quence the  marriage  took  place.  So  that  I  do  not  lay  much  stress 
in  support  of  the  decree  upon  the  bond  having  this  recital  in  it.  I 
really  believe  what  is  said  in  the  answer  of  Arthur  Anstey 
as  to  the  recital  in  the  bond ;  though  it  *is  very  difficult  [*515] 
for  the  Court  to  conclude  against  the  written  instrument. 

I  rather  think,  the  Defendant  is  entitled  to  one  third  of  the  for- 
tune in  right  of  his  child,  who  is  dead.  The  meaning  of  the  letter 
is  very  clear.  Upon  the  supposition,  that  there  would  be  more  than 
four  children,  he  did  not  intend,  that  his  children  should  be 
worse  off  than  those  by  the  first  marriage.  That  would  make  it 
necessary  to  throw  the  two  thirds  together  into  one  fund,  and  divide 
it  equally. 

Therefore  decree  a  settlement  to  be  executed,  to  carry  into  effect 
the  terms  of  the  letter,  dated  the  17th  of  April,  1791.  For  that 
purpose  let  an  account  be  taken  of  the  fortune,  which  Mrs  Anstey 
was  possessed  of  or  entitled  to  at  the  time  of  her  marriage  with  the 
Defendant,  come  to  his  hands,  or  to  the  hands  of  the  Plaintiff  Luders, 
or  of  William  Stratton  Dundas  Light  (1),  administrator  de  bonis  non 
of  William  Light.  Declare,  that  the  Defendant  Robert  Anstey  is 
entitled  to  one  third  in  right  of  his  deceased  child  ;  that  one  third 
belongs  to  the  children  of  the  first  marriage  now ;  and  that  the  De- 
fendant is  entitled  to  a  fifth  of  the  capital  of  the  other  third,  and  to 
the  interest  of  the  remaining  four  fifths  of  that  third  for  his  life  ;  and 
that  the  remaining  four  fifths,  subject  to  the  Defendant's  interest  for 
life,  belong  to  the  Plaintiffs,  the  children  of  William  Light ;  and  the 
Master  was  directed  to  see  the  said  four  fifths  settled  accordingly, 
and  to  see  the  other  third  settled  upon  the  Plaintiffs  agreeably  to 
the  terms  of  the  said  letter.  The  reference  was  to  the  same  Mas- 
ter, to  whom  the  other  cause  was  referred ;  and  the  consideration  of 
farther  directions  was  reserved  (2). 

Although  Coorts  of  Equity,  in  many  cases  besides  the  present,  have  shown  a 
disposition  to  be  most  liberal  in  their  constniction  of  agreements,  upon  the  faith 
of  which  marriage  has  taken  place,  and  in  enforcing  the  execution  of  such 
agreements :  ( fVanef^ord  v.  FotherUy,  2  Preem.  201 ;  Bird  v.  Blosse,  2  Ventr.  361 ; 
Cookes  V.  MascaU,  2  Vera.  34,  200;  (yCdlaghan  v.  Cooper^  5  Yes.  128;  Mwr  v. 
Hart^  2  Cha.  Rep.  284 ;)  yet  a  mere  correspondence,  not  ripened  into  agreement, 
and  only  professing  a  determinadon  on  which  the  writer  means  to  act ;  but  which 
determination  he  keeps  in  his  own  power,  and  the  execution  of  which  is  to  depend 

(1|  At  the  hearing  he  had  attained  the  age  of  twenty-one. 

See  posty  the  re-hearing  of  this  cause,  vol.  v.  213 ;  Randall  v.  MorgaUj  xii.  67. 
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entirely  on  himself;  though  it  may  constitute  an  honoraiy  obligation,  has  no  legal 
effect,  and  its  perfonnance  cannot  be  enforced  in  Equity.  Should  a  marriage  t&e 
place  in  reliance  upon  such  an  imperfect  engagement  by  a  third  person,  to  make 
a  settlement,  or  give  a  mairiage  portion,  even  a  written  recognition,  after  the 
marriage,  (and  therefore  without  consideration,)  could  give  no  vaBdity  to  what  was 
previously,  as  a  contract,  a  nullity.  BandaU  v.  Morgcaij  12  Ves.  7^  Whether 
letters,  not  containing  in  themselves  positive  terms  of  agreement,  but  referring  to 
other  letters  which  have  been  suppressed  by  the  defendant,  can  be  made  the  foun- 
dation of  a  decree  for  specific  performance,  is  doubtfiiL  CoUet  v.  BuUary  3  Swanst 
402,  n;  Bee,poH^  note  9,  to  CoUa  v.  Treeoihiek,  9  V.  334. 
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[Rolls.— 1799,  March  13;  April  11, 15.] 

Bill  by  husband  for  stock  held  in  trust  for  his  wife:  a  claim  was  set  up  under  a 
bond  by  the  wife  and  her  former  husband,  securing  an  annuity  out  of  the  divi- 
dends, as  an  assignment  for  valuable  consideration:  but  as  it  came  before  the 
Court  collaterally,  and  several  objections  were  taken  upon  the  annuity  act,  the 
infancy  of  the  wife  and  the  nature  of  her  interest  at  the  time,  the  Master  of  the 
Rolls,  though  upon  the  general  question  inclining  in  favor  of  the  wife's  equity 
against  an  assignee  for  valuable  consideration,  would  not  determine  it;  but 
referred  it  to  the  Master  to  approve  a  settlement  upon  the  wife  and  her  issue, 
with  liberty  to  the  representative  of  the  obligee  to  apply,  (a) 

Upon  the  question  as  to  the  equity  of  a  married  woman  against  an  assignment  of 
her  equitable  interest  by  her  husband  for  valuable  consideration,  whether  the 
assignee  has  a  more  favorable  case,  where  the  subject  is  a  trust  of  a  term  for 
years.  QiMBre,  (h)  [p.  528.] 

Joseph  Franco,  carrying  on  business  at  Lisbon,  by  his  will,  dated 
the  3 1st  of  March,  1772,  directed,  that  immediately  after 
[*  516]  his  decease  his  testamentary  executors  should  *  discontinue 
his  house  of  trade  then  carried  on  under  the  firm  of  Joseph 
and  David  Franco;  for  which  reason  he  ordered  them  to  close  the 
business  then  begun,  and  to  strike  a  balance  in  the  books  of  the 
said  Company  within  one  year  after  his  death  :  and,  if  possible  in 
the  course  of  that  year,  or  as  soon  as  may  be,  to  remit  to  his  nephews 
Moses  and  Raphael  Franco  at  London  as  far  as  the  sum  of  21ftOOL 
sterling,  for  them  to  invest  in  Bank  Long  Annuities  consolidated 
or  some  other  of  the  public  funds,  as  they  should  think  proper,  to 
be  invested  in  the  names  of  his  said  nephews ;  to  whom  he  gave  the 
stock  so  to  be  purchased^  in  irust  for  them  to  receive  the  interest  or 
dividends  every  half  year,  and  pay  them  to  his  beloved  daughter 
Raquel,  wife  to  his  nephew  Mr.  Abram  Haim  Franco,  during  the 
term  of  her  natural  life ;  and  to  pay  or  cause  to  be  paid  the  said 

(a)  As  to  the  wife's  equity  against  an  assignee  for  a  valuable  consideration,  see 
anUy  note  (a)  to  Like  v.  Bertsjordj  3  V.  506.  Assignees  of  a  bankrupt  take  the 
wife's  property  subject  to  all  the  equities  which  affect  the  bankrupt  See  atife, 
note  (a)  Burdon  v.  Deane,  2  V.  607.  As  to  the  effect  of  a  covenant  by  a  female 
infant,  note  (a)  to  friUiams  v.  C7W%,  3  V.  545. 

{b)  This  quiare  was  made  in  a  former  case.  AnU^  p.  15,  Maamlay  v.  PhiUpa^ 
and  see  note  (e)  to  that  case. 
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dividends  into  the  hands  of  his  said  daughter,  and  take  her  re- 
ceipt for  the  same ;  which  was  to  be  a  full  discharge  to  his  said 
nephews;  and  after  his  daughter's  decease  he  ordered  his  said 
nephews,  or  their  executors  or  administrators,  to  pay  the  said  capi- 
tal with  what  increase  there  might  be  to  the  sons  or  daughters, 
which  it  should  please  God  to  grant  to  his  daughter  Raquel,  in  equal 
shares ;  as  well  to  the  males  as  to  the  females ;  unto  each  of  them, 
as  they  shall  attain  to  their  ages  of  twenty-one  years ;  and  sooner  if 
any  of  them  shall  be  married  with  the  consent  of  their  parents,  be- 
fore they  attain  such  ages :  but  in  case  his  said  daughter  Raquel 
should  die  without  leaving  issue  of  her  body,  he  ordered,  the  capital 
to  be  divided  among  his  nephews,  share  and  share  alike ;  and  if  any 
of  them  should  die  before  his  daughter,  the  share  of  such  of  them 
to  be  divided  in  equal  portions  among  such  as  should  be  living  at 
her  decease. 

By  a  codicil,  dated  the  5th  of  February,  1775,  confirming  the 
said  l^;acy  in  the  virill,  and  taking  notice  of  the  death  of  Moses 
Franco,  the  testator  ordered  the  sum  of  27,000/.  to  be  remitted  to 
Raphael  Franco,  Jacob  Franco,  and  Francis  Franco. 

The  testator  died  on  the  12th  of  March,  1783.  A  great  part  of 
the  legacy  of  27,000/.  was  remitted  to  England,  and  laid  out  in 
Bank  Annuities. 

Leah  Franco,  the  only  child  of  the  testator's  daughter  Raquel  by 
her  husband  Abram  Haim  Franco,  at  the  age  of  fifteen 
married  *  Michael  O'Brien ;  who  died  on  the  10th  of  Sep-     [*  517] 
tember,  1795;  leaving  his  wife,  stiU  under  the  age  of 
twenty-one,  and  one  son,  Joseph  O'Brien,  the  only  issue  of  that 
marriage. 

Michael  O'Brien  by  his  will,  dated  the  11th  of  August,  1775,  re- 
citing his  marriage,  and  the  legacy  of  27,000/.  given  by  the  will  of 
Joseph  Franco,  and  that  the  above  sum  was  left  to  the  said  Raquel 
Franco  without  any  control  or  interference  of  her  said  husband,  and 
to  her  lawful  issue  after  her  decease,  and  that  she  has  only  one  child 
(nor  ever  had)  living,  but  the  said  Leah  O'Brien,  his  wife,  and  the 
sum  of  33,079/.  Bank  Annuities  (purchased  with  part  of  the  money 
remitted)  devolves  to  his  wife  after  the  decease  of  her  said  mother ; 
and  farther  reciting,  that  he  had  one  son  by  his  said  wife,  about  the 
age  of  two  years,  or  upwards,  to  whom  the  said  sum  of  33,079/. 
Bank  Annuities  will  also  descend ;  to  which  he  will  be  entitled  upon 
the  demise  of  his  mother,  according  to  the  will  of  his  grandfather, 
in  the  event  of  the  death  of  his  grandmother  and  mother  without 
any  other  children  but  him,  nominated  his  worthy  friend  Bartholo- 
mew Marsano  sole  and  only  guardian  to  his  son  during  his  minority  ; 
and  the  testator  in  the  event  of  the  death  of  his  mother-in-law  ap- 
pointed his  wife  joint-guardian  with  Marsano  during  his  son's  minor- 
ity and  her  widowhood :  after  which  period  her  guardianship  to 
cease,  and  return  solely  to  Marsano ;  ai^  in  the  event  of  her  mar- 
rying again,  and  having  one  or  more  children  by  her  second  mar- 
riage, tl^n,  as  the  said  capital  sum  of  33,079/.  becomes  distributable 
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among  all  his  wife's  lawful  children,  share  and  share  alike,  he  still 
continued,  and  willed  thereby  to  appoint,  the  said  Bartholomew 
Marsano  as  his  said  son's  guardian  to  receive,  recover,  apply,  and 
dispose  of,  his  share  of  such  capital  stock  as  may  come  to  him  after 
his  mother's  decease  in  common  with  her  other  children.  The  tes- 
tator also  gave  to  Marsano,  all  debts  due  to  him,  which  he  should 
hereafter  particularize,  and  all  other  estate,  legacies,  and  bequests, 
which  may  stand  good  in  law,  whatsoever,  hereafter  made  to  him, 
unto  Marsano,  his  executors,  administrators,  and  assigns,  in  trust  for 
his  said  son  ;  and  he  appointed  his  wife  executrix. 

Soon  after  the  death  of  O'Brien  his  wife  being  still  under  age 
proved  his  will. 
[*518]         Jacob  Franco,  one  of  the  trustees  named  in  the  codicil 
to  the   will  of  Joseph  Franco,  married  Leah  O'Brien, 
while   she  was  still   under  age,  but  with  the  consent  of  her  pa- 
rents. 

The  bill  was  filed  by  Jacob  Franco ;  after  the  death  of  Raquel 
Franco,  and  after  his  wife  had  attained  the  age  of  twenty-one^; 
praying,  that  the  Defendants,  the  other  trustees  of  the  sum  of 
33,079/.  Bank  Annuities  may  be  decreed  to  join  in  a  transfer 
into  the  sole  name  of  the  Plaintiff  Jacob  Franco  in  right  of  his 
wife. 

The  bill  charged,  that  the  first  marriage  of  Leah  Franco  was  had 
without  the  consent  of  her  parents,  before  she  had  attained  the  age 
of  twenty-one ;  and  that  her  first  husband  made  no  settlement,  nor 
did  any  act  to  reduce  the  legacy  into  possession  ;  nor  could  he  have 
done  so,  by  reason  that  Raquel  Franco,  who  was  entitled  for  life, 
survived  him. 

The  answers  of  the  infant  Defendant  Joseph  O'Brien,  and  of 
James  Lowe,  who  had  married  Elizabeth,  the  daughter  and  admin- 
istratrix of  Bartholomew  Marsano,  stated,  that,  differences  having 
arisen  between  Abram  Haim  Franco  and  his  wife  Raquel,  they  sep- 
arated, and  lived  apart  till  the  decease  of  Raquel ;  and  by  the  deed 
of  separation,  dated  the  16th  of  March,  1791,  reciting,  that  Raquel 
Franco  was  possessed  of  or  entitled  to  the  sum  of  32,200/.  3  per 
cent.  Consolidated  Bank  Annuities,  purchased  with  part  of  the  leg- 
acy under  the  will  of  her  father,  for  her  life,  and  reciting  the  agree- 
ment between  her  and  her  husband  to  live  separate,  and  that  they 
had  only  one  child,  of  the  age  of  fourteeen  years,  or  thereabouts ; 
who,  it  had  been  agreed,  should  reside  with,  and  be  maintained  and 
supported  by  her  mother ;  but  that  her  father  should  have  the  sole 
care  and  management  of  her  education,  and  for  that  purpose  should 
appoint  a  governess  for  her,  but  who  was  to  live  with  and  be  main- 
tained by  his  said  wife,  and  such  masters,  as  to  him  or  such  persons 
as  he  should  appoint  in  his  absence  should  seem  proper;  and  that 
Raquel  Franco  should  appoint  the  trustees  to  pay  out  of  the  said 
trust  funds  such  reasonable  sum  as  Abram  Haim  Franco  should 
agree  to  give  such  governess,  masters,  d^c.  for  educating  her 
daughter,  not  exceeding  63/.,   and   also  that   he   and   those   he 
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should  appoint  should  have  the  sole  direction,  management,  and 
liberty  to  dismiss  such  governess,  masters,  and  instructers,  and 
to  replace  them,  and  that  such  governess  should  attend  the  daugh- 
ter at  all  times,  when  she  was  not  visiting  with  her  mother,  and 
that  her  mother  should  never  prevent  her  visiting  her  father, 
whenever  he  should  be  desirous  of  seeing  her,  and  that  no  per- 
sons whatever  should  live,  reside,  or  lodge,  under  the  same  roof 
with  the  said  Raquel  or  her  daughter,  objected  to  by  Abram  Haim 
Franco  in  manner  therein  mentioned,  it  was  witnessed,  &c. ;  and  the 
parties  covenanted  accordingly. 

The  answers  also  stated,  that  the  Defendants  believed,  Leah 
Franco  did  not  marry  Michael  O'Brien  without  the  knowledge  or 
consent  of  her  mother :  on  the  contrary  such  marriage  was  chiefly 
promoted  and  brought  about  by  Raquel  Franco,  and  was  had  with 
her  express  consent  and  approbation ;  and  though  the  father  of 
Leah  Franco  knew  or  had  reason  to  believe,  that  O'Brien  was  great- 
ly esteemed  by  the  said  Raquel  and  Leah,  and  that  a  marriage  be- 
tween him  and  Leah  was  likely  to  take  place,  yet  that  the  previous 
knowledge  of  the  time,  when  it  was  to  take  place,  or  the  previous 
consent  of  her  father  was  not  had,  owing  to  the  differences  between 
him  and  his  wife ;  and  the  Defendant  believes,  under  the  circum- 
stances, under  which  such  marriage  took  place,  the  previous  con- 
sent of  the  father  would  have  been  given,  if  asked ;  and  that  he 
was  after  the  marriage  upon  terms  of  intimacy  with  his  said 
son-in-law ;  and  therefore  they  believe,  he  was  satisfied  with  the 
marriage. 

The  Defendants  farther  stated,  that  they  believed,  that  after  the 
marriage  Raquel  Franco,  Michael  O'Brien,  and  his  wife  resided  to- 
gether ;  and  having  contracted  debts  in  the  course  of  their  living, 
and  in  consequence  of  the  difficulties,  in  which  Abram  Haim  Franco 
had  involved  his  wife,  they  had  occasion  to  raise  a  sum  of  money 
for  their  necessary  support ;  and,  O'Brien  and  his  wife  having  no 
fortune  or  income  whatsoever  except  their  interest  in  the  legacy  of 
27,000/.  under  the  will  of  Joseph  Franco,  by  a  bond,  dated  the  1 1th 
of  September,  1794;  executed  by  Raquel  Franco,  ^Michael  O'Brien, 
and  Leah,  his  wife,  they  became  bound  to  Bartholomew  Marsano, 
his  heirs  or  assigns,  in  the  penal  sum  of  1680/. ;  and  by 
the  said  bond,  reciting,  that  Raquel  Franco  was  *  entitled  [*  520] 
to  the  dividends,  interest,  and  annual  proceeds,  of  the  sum 
of  33,000/.  3  per  cent.  Consolidated  Bank  Annuities  under  the  will 
of  her  father,  and  her  issue,  and  that  Leah  O'Brien  was  the  only 
daughter  and  heiress  of  Raquel  Franco,  to  whom  the  said  sum  des- 
cended after  her  death,  that  Michael  O'Brien  was  her  husband,  by 
whom  he  had  one  child ;  and  that  they  had  for  their  mutual  benefit 
and  accommodation  occasion  to  raise  by  way  of  annuity  the  sum  of 
840/.,  which  sum  Bartholomew  Marsano  thereby  agreed  to  advance 
for  their  mutual  benefit  and  accommodation,  it  was  witnessed,  that, 
in  consideration  of  his  advancing  to  Raquel  Franco,  Michael  O'Brien, 
and  Leah,  his  wife,  the  said  sum  for  the  purpose  aforesaid,  they  and 
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each  of  them  did  thereby  jointly  and  severaUy  bind  themselves  ac- 
cording to  their  respective  contingent  and  existing  interests  therein 
to  pay  out  of  the  dividends,  interests,  and  proceeds,  of  the  said 
33,000/.  3  per  cent.  Consolidated  Bank  Annuities,  as  aforesaid,  ac- 
cording to  their  then  present  and  contingent  interests,  as  aforesaid, 
unto  Bartholomew  Marsano,  his  heirs  and  assigns,  the  yearly  sum  of 
702.  during  their  joint  lives  or  the  life  of  the  longest  liver ;  and  it 
was  thereby  conditioned,  that  if  they  or  any  of  them  should  well 
and  truly  pay,  &c.,  then  the  obligation  was  to  be  void ;  or  otherwise 
to  remain  in  full  force ;  with  a  memorandum  of  agreement  for  re- 
demption by  two  instalments  of  4202.  each. 

The  answers  farther  stated,  that  the  Defendants  believed,  a  me- 
morial of  the  said  annuity  was  duly  enrolled;  and  that  Raquel 
F^nco  and  Michael  and  Leah  O'Brien  were  frequently  in  want  of 
money  for  their  living,  and  to  pay  debts ;  and  Marsano  out  of  friend- 
ship lent  them  money ;  by  which  means  they  became  indebted  to 
him  to  the  amount  of  5012.  15$, ;  and  a  few  days  before  the  death 
of  O'Brien  he  reminded  his  wife  and  mother-in-law  of  Marsano's 
friendship ;  and  Marsano  having  drawn  a  promissory  note,  dated  the 
24th  of  August,  1795,  Raquel  Franco  and  Leah  O'Brien  signed  it. 

The  Defendants  submitted,  whether  Leah  Franco  had  not  a  vested 
interest  at  the  time  of  her  marriage  with  O'Brien  in  the  said  legacy, 
payable  upon  her  attaining  the  age  of  twenty-one  years,  or  marriage 
with  the  consent  of  her  parents,  subject  only  to  the  life-interest  of 
her  mother :  and,  in  case  she  married  without  the  actual 
[*521]  *  knowledge  and  consent  of  her  father,  whether  he  had 
not  by  the  terms  of  the  deed  of  separation  so  far  given  up 
the  management  of  his  daughter  Leah  and  her  person  as  to  make 
the  consent  of  Raquel  Franco  equivalent  to  the  consent  of  both,  so 
as  to  make  the  said  legacy  actually  vested  in  and  payable  to  O'Brien 
in  right  of  his  wife ;  and  whether  he  did  not  by  his  marriage  become 
entitled  to  such  interest  as  to  enable  him  to  exercise  any  act  of 
ownership  over  it ;  and  in  particular,  Whether  the  annuity  was  not 
well  charged :  and  the  Defendant  Lowe  in  r^ht  of  his  wife  claimed 
the  benefit  of  the  annuity ;  and  alleged,  that  the  Plaintiff  had  by  his 
subsequent  conduct  confirmed  it. 

In  support  of  that  allegation  the  Defendants  produced  letters  from 
the  Plaintiff  to  Marsano,  requesting  him  to  wait,  till  the  Plaintiff's 
wife  should  be  of  age,  and  in  general  terms  promising  payment  at 
that  period.  ' 

There  was  also  evidence,  that  the  consideration  of  the  annuity 
was  money,  that  had  been  advanced  at  different  times  for  the  neces- 
sary support  of  Raquel  Franco,  O'Brien,  and  his  wife. 

A  memorial  had  been  registered  under  the  Statute  (1)  as  of  a 
grant  of  an  annuity  ;  to  which  several  objections  were  taken  in  the 
argument. 

Mr.  Piggoti  and  Mr.  Stanley y  for  the  Plaintiffs.     With  respect  to 

(1)  17Geo.m.c.96. 
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the  claim  set  up  on  the  part  of  the  infant  Defendant  under  the  will 
of  his  &ther  Michael  O'Brien,  that  will  is  totally  inoperative  as  to 
this  money,  being  in  the  funds  in  the  names  of  trustees ;  the  mother 
of  the  Plaintiff  Leah  Franco  being  entitled  to  the  interest  for  her 
life,  and  being  then  alive,  and  not  having  died  till  after  the  marriage 
of  the  Plaintifis. 

The  first  question  is,  whether  Leah  took  a  vested  interest.  Under 
the  words  of  the  will  it  was  not  vested  till  the  death  of  her  mother. 
Nothing  is  given  to  the  children  till  the  death  of  their  mother.  It 
is  not  a  gift,  to  be  paid  at  a  future  time ;  but  as  it  is  all  in  one  and 
the  same  clause,  the  gift  cannot  be  separated  from  the  time  of  pay- 
ment: as  is  sometimes  done  (1).  The  gift  over,  if 
^Raquel  Franco  should  die  wiUiout  leaving  issue,  is  [*522] 
clearly  to  be  construed,  if  she  does  not  leave  children  at 
her  death.     A  child  dying  in  her  life  could  take  no  interest. 

As  to  the  claim  under  the  grant  of  the  annuity,  in  which  they 
joined,  Leah  Franco  had  then  nothing  in  possession.  She  was  not 
of  age.  Her  mother  was  entitled  to  the  interest  for  her  life.  It  is 
impossible,  after  what  has  been  decided,  to  support  the  claim  of  Mar- 
sano,  so  as  to  affect  the  interest  of  Leah  Franco.  Like  v.  Beres^ 
ford,  (ante,  Vol.  III.  506),  Macaulay  v.  Philips,  {ante,  15),  and  all 
the  other  cases  were  before  the  Lord  Chancellor  in  Whistler  v.  New- 
man  (ante,  129)  ;  and  though  upon  that  occasion  his  Lordship  did 
not  find  it  necessary  to  review  the  cases,  which  were  supposed  to 
stand  in  opposition  to  Like  v.  Beresford  and  Macaulay  v.  Philips, 
they  were  all  discussed ;  and  the  Lord  Chancellor  stated  (2)  in 
few  words  a  very  clear  opinion  with  regard  to  the  effect  of  them  ; 
that,  if  the  rule  laid  down  in  them  is  to  be  pushed  to  its  full  extent, 
a  married  woman  having  trustees  and  her  pr<q>erty  under  the  protec- 
tion of  this  Court  is  infinitely  worse  off,  and  much  more  unprotected, 
than  she  would  be,  if  left  to  her  legal  rights ;  and  that  when  it  may 
be  necessary  with  regard  to  creditors  to  enter  into  the  consideration 
of  these  cases,  it  will  be  to  be  considered,  whether  the  Court  ought 
to  do  more  than  this :  where  the  creditor  of  the  husband,  or  person 
dealing  with  the  married  woman,  has  got  any  legal  hold  of  the  fund, 
he  must  take  it :  if  he  has  not  any  legal  hold  upon  it,  it  is  difficult 
to  find  any  principle,  upon  which  this  Court  can  make  hia  situation 
better,  and  improve  a  security,  that  the  law  will  not  acknowledge. 
His  Lordship  added,  that  upon  some  of  the  cases  at  law  he  had  felt 
a  degree  of  doubt,  that  he  had  not  been  able  to  remove :  but  it  was 
going  a  great  way  farther,  than  any  reason  of  justice,  much  more  of 
equity,  would  warrant,  to  extend  it  beyond  any  legal  right,  that  may 
have  been  got,  by  the  aid  of  a  Court  of  Equity. 

In  this  case  the  married  woman  was  not  dealt  with  at  all.  She 
was  in  possession  of  nothing.  She  was  an  infiint  at  the  time.  She 
labored  under  both  incapacities.     As  little  could  the  husband  by  any 

(1)  .^nU,  see  Booth  v.  Booth,  399 ;  Batsford  v.  Ksbbell,  Wadlty  v.  J^odh,  Mack- 
tU  V.  mrUer,  vol.  iii.  363,  364,  53a 

(2)  ^nU,  144, 145.    See  the  notes  vol  i.  194 ;  post,  v.  17. 
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assignment  for  valuable  consideration  by  his  single  act  affect  her 
right.  If  he  could  do  this,  by  parity  of  reasoning  he  could 
[*  523]  *  strip  her  of  the  whole,  and  prevent  her  having  any  pro- 
vision whatsoever,  and  give  away  by  anticipation,  before 
she  came  into  possession,  the  whole  of  this  interest  The  fund  so 
remaining  down  to  the  death  of  the  mother,  being  in  the  names  of 
trustees,  the  daughter's  interest  was  a  chose  in  actioUy  not  capable  of 
being  reduced  into  possession,  as  she  was  an  infant.  Macaulay  v. 
Philips  was  a  much  stronger  case,  from  the  proceedings,  that  had 
taken  place :  a  decree  having  been  made,  and  a  reference  to  the 
Master  directed :  yet  it  survived  to  the  wife.  Like  v.  Beresford  is 
not  exactly  this  case  :  but  the  principle  upon  all  the  cases  is  this : 
that  no  assignee  of  the  wife's  interest  can  be  in  a  better  situation 
than  the  husband ;  and  there  is  no  difference  in  this  respect  between 
a  voluntary  assignment  and  one  for  valuable  consideration.  That 
principle  is  established  by  Macaulay  v.  Philips  and  Whistler  v. 
Newman, 

This  interest  therefore  clearly  survived  to  the  wife  upon  the  death 
of  her  husband ;  and  became  vested  in  her  upon  the  death  of  her 
mother.  O'Brien  marrying  her  without  consent,  and  having  died 
before  his  wife  attained  the  age  of  twenty-one,  and  in  the  life  of  her 
'  mother,  took  no  interest ;  and  had  no  right  to  make  any  disposition 
as  to  any  part  of  the  fund,  or  any  incumbrance  upon  it ;  and  his 
assignee  can  be  in  no  better  situation.  The  Plaintiff  is  therefore 
entitled,  subject  to  such  provision  as  the  Court  shall  think  proper. 

As  to  the  memorial,  the  objections  are,  that  the  consideration  is 
stated  to  have  been  paid  in  notes  of  the  Bank  of  England  and  in 
lawful  money  of  Great  Britain.  Though  bank-notes  are  considered 
as  cash,  yet,  if  they  choose  to  distinguish  them,  the  memorial  ought 
to  have  gone  farther.  Another  objection  is  that  the  consideration  is 
stated  to  have  been  paid  to  Raquel  Franco,  Michael  O'Brien,  and 
his  wife,  without  distinguishing,  how  much  was  paid  to  each. 

Mr.  Campbell^  for  the  Defendants  Lowe,  and  his  Wife,  adminis- 
tratrix of  Marsano.  This  was  clearly  a  vested  interest.  It  is  an 
hnmediate  bequest  upon  the  death  of  the  testator,  not  merely  for  the 
benefit  of  the  mother,  who  was  entitled  for  her  life,  but  to  the 
children;  who  take  a  vested  interest  through  the  ^medium  of  trus- 
tees, to  be  paid  at  the  age  of  twenty-one  or  marriage. 
[*  524]  There  *  is  no  bequest  over  upon  marriage  without  con- 
sent. Any  marriage  would  therefore  have  rendered  it  pay- 
able, if  the  mother  was  dead.  But  it  appears,  the  marriage  with 
O'Brien  took  place  with  the  consent  of  the  mother. 

With  respect  to  the  annuity  chargeable  upon  the  dividends  of  this 
fund,  to  which  they  were  all  j^arties,  nothing  could  be  more  fair  or 
meritorious.  It  was  subject  to  redemption  by  two  instalments. 
The  question  then  is,  whether  the  husband  cannot  for  valuable  con- 
sideration assign  a  small  specific  part  of  a  large  specific  sum  belong- 
ing to,  and,  I  say,  vested  in  the  wife,  though  in  the  hands  of  trus- 
tees ;  and  whether  the  equity  of  the  wife  will  over-ride  the  claim  of 
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that  person,  bona  fid^  advancing  his  money.  This  question  arises 
substantially  between  the  second  husband  and  the  creditor  of  the 
first.  By  the  marriage  the  husband  obtained  a  right  to  teduce  into 
possession  every  legal  right  his  wife  had.  He  might  have  assigned 
any  legal  right  voluntarily :  it  is  quite  clear  he  could  for  valuable 
consideration ;  and  entirely,  without  reserving  a  single  shilling.  He 
becomes  subject  to  her  debts  and  bound  to  maintain  her.  He  might 
have  incurred  debts  for  that  purpose.  It  is  in  evidence,  that  this 
money  and  other  sums  were  advanced  for  the  necessary  support  of 
Mr.  and  Mrs.  O'Brien.  The  only  pretence  for  resisting  the  claim 
is,  that  this  is  an  equitable  interest  vested  in  trustees. 

In  Jewson  v.  Moulson^  2  Atk.  417,  the  provision  was  clearly  not 
vested,  till  the  wife  attained  the  age  of  twenty-one :  but  Lord  Hard- 
wicke  held,  that  the  wife's  equity  did  not  enable  her  to  strip  the 
creditor  of  all  benefit ;  though  a  reasonable  provision  was  to  be  made 
for  her.  Great  stress  was  there  laid  upon  the  assignment  being  of 
her  whole  fortune.  That  case  is  also  stated  in  a  manuscript  note  by 
Mr.  Forester ;  which  corresponds  with  the  printed  Report. 

The  assignment  to  Marsano  is  of  a  very  small  proportion  of  this 
property.  There  is  not  a  case  to  be  found,  except  Like  v.  Beres- 
fordy  in  which  the  whole  fund,  upon  part  of  which  a  security  was 
given  to  a  creditor  for  valuable  consideration,  has  ever  been  as 
against  that  creditor  secured  to  the  wife.  That  would  be  contrary 
to  all  principle ;  and  the  consequences  would  be  most  dangerous. 
I  admit,  an  assignee  is  in  no  better  situation  than  the 
*  husband.  Suppose,  the  first  husband  was  now  coming  [*  525] 
to  the  Court,  as  the  second  husband  is,  praying,  that  the 
whole  fund  may  be  paid  to  him ;  and  showing,  that  he  had  incurred 
debts  for  the  maintenance  of  bis  wife :  would  the  Court  have  dis- 
posed of  the  whole  fund,  and  secured  it  for  the  benefit  of  the  wife 
without  allowing  the  husband  the  sums  he  had  so  expended  ?  As 
he  became  liable  to  her  debts,  it  would  b6  gross  injustice  in  that  sort 
of  case  to  settle  the  whole  property  upon  her.  This  creditor  stands 
rather  in  a  preferable  situation.  A  fortiori  he  has  a  right.  The 
Court  will  at  least  inquire  into  the  application  of  the  money  ad- 
vanced by  Marsano ;  who  appears  from  the  will  of  O'Brien  to  have 
been  their  intimate  friend. 

Supposing  this  legacy  contingent,  in  Jacobson  v.  fViUiam^,  I  P. 
Wms.  382,  with  all  the  objections  attending  it  (I),  it  was  not  con- 
tended, that  the  whole  fund  was  to  be  given  to  the  wife.  An  as- 
signjpent  for  valuable  consideration  is  much  stronger  than  the  as- 
signment by  operation  of  law  upon  a  bankruptcy.  That  appears  to 
have  been  Lord  Thurlow's  opinion  in  Worrall  v.  MGrlar,  and  Bush-' 
nan  v.  Pell,  stated  in  Mr.  Cox's  note  to  Bosville  v.  Brander,  1  P. 
*Wms.  458.  In  Like  v.  Beresford,  the  only  ca^e  contradicting  that, 
it  is  to  be  observed,  the  husband  had  ran  away  with  a  ward  of  the 

(1)  See  the  note,  1  P.  Wms.  385,  and  2  Atk.  420. 
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Court ;  and  it  was  a  small  fund.  Your  Honor  also  thought  yourself 
bound  by  what  Lord  Thurlow  had  done. 

Though  in  Macatday  ▼.  PhiUp»  and  Whistler  v.  Netvmany  those 
dicta  were  thrown  out,  those  cases  have  no  relation  to  this  point ;  as 
in  each  of  them  the  fortune  of  the  wife  was  settled  to  her  separate 
use.  In  this  case  there  is  nothing  of  that  sort :  but  the  husbsjid  on 
his  marriage  had  a  right  to  dispose  of  this  property  for  valuable  con- 
sideration. 

Bates  V.  Dandy,  2  Atk.  207,  which  was  before  Lord  Hardwicke 
little  more  than  a  year  before  Jewson  v.  Mouiscn,  is  strong  in  fisivor 
of  the  assignee  for  valuable  consideration :  Lord  Hardwicke  observ- 
ing, that  the  husband  might  have  disposed  of  the  whole  property  in 
the  manner  he  did  to  secure  the  Plaintiff's  debt  In  every  case  the 
assignee  for  valuable  consideration  has  received  either  the  whole 
property,  or  some  part.  If  the  Court  gives  any  part  of 
[*  526]  this  *  fund  to  the  present  bufii)and,  upon  what  ground  can 
this  small  part  of  it  be  refused  to  the  creditor  of  the  first 
husband  ? 

With  respect  to  the  objection  to  the  memorial,  in  Kelfe  v.  Am- 
brose,  7  Term  Rep.  B.  R.  551,  it  was  held,  that  sums  of  money  paid 
from  time  to  time  are  a  good  consideration  for  the  grant  of  an  an- 
nuity, even  stated  to  be  for  so  much  money  paid. 

Mr.  Hall,  for  the  Defendants  Lowe  and  his  Wife.  The  decisions 
in  equity  are  uniformly  in  favor  of  the  assignee  for  valuable  consid- 
eration. Those  against  him  have  been  under  particular  circumstan- 
ces. He  stands  upon  the  marital  right  of  the  husband,  who  has 
complete  dominion  over  all  the  property  of  his  wife ;  at  law,  un- 
questionably :  upon  the  principle,  that  the  wife  has  lost  her  distinct 
character ;  which  is  absorbed  in  that  of  her  husband.  Her  property 
therefore  necessarily  remains  with  him.  Great  burthens  are  imposed 
upon  the  husband.  AH  her  debts  at  that  time  or  in  future  are 
thrown  upon  him.  The  consideration  he  receives  for  that  obligation 
is,  that  he  shall  have  her  property  throughout.  That  property  is  to 
be  applied  for  the  maintenance  of  both :  but  the  application  is  to 
be  exercised  by  one.     The  right  of  disposition  follows  as  an  incident. 

With  regard  to  marital  rights  the  rules  of  law  and  equity  are  the 
same.  A  difference  may  be  objected  as  to  trusts  of  money  and  of 
lands.  There  is  no  such  difference.  Why  should  there  be  any  dif- 
ference in  a  Court  of  Equity  ?  The  words  of  Sir  Joseph  Jekyl,  2 
P.  Wms.  753,  are  very  material  as  to  the  latitude  of  discretion  in 
equity.  It  is  said,  the  trust  of  a  term  is  an  anomalous  case.  It  is 
by  no  means  so.  It  would  be  an  anomalous  case,  if  the  remedy 
was  withheld  upon  a  trust  of  money,  and  not  upon  the  other  trust. 
Where  you  must  resort  to  this  Court  for  the  remedy,  it  is  not  ma- 
terial what  is  the  subject. 

With  respect  to  the  authorities  as  to  the  trust  of  a  term,  in  Sir 
Edward  Turner's  Case,  1  Vern.  7,  and  much  more  fully  1  Chan. 
Cas.  307,  the  first  decision  was  against  the  claimant  under  the  hus- 
band, but  the  decree  was  reversed  upon  appeal  to  the  House  of  Lords. 
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According  to  that  case  the  husband  might  have  deprived  himself  of 
his  marital  right.  In  Piti  v.  Hunt,  1  Vern.  18.  2  Freem.  78,  it 
was  thought,  that  this  sort  of  property  was  not  to  be  af- 
fected *  except  in  a  Court  of  Equity;  and  Sir  Edward  [*527] 
Tumer^s  Case  was  treated  as  the  first  case  establishing  the 
right  of  the  husband  to  dispose  of  it :  but  there  is  a  prior  case  ac- 
knowledging the  doctrine ;  Bullock  v.  Knight^  1  Ch.  Cas.  265 ;  which 

1  cite  principally  as  to  the  Lord  Keeper's  language.     This  case 
was  two  years  prior  to  the  statute  of  Frauds.     Tudor  v.  SamynCy 

2  Vern.  270,  is  also  a  decision  in  favor  of  the  assignee  of  the  trust 
of  a  term  (1). 

It  is  clear  upon  Jacohson  v.  fVilliams,  1  P.  Wms.  362,  The 
Duke  of  Chandos  v.  Talbot y  2  P.  Wms.  601,  and  many  other  cases, 
that  an  agreement  by  the  husband  for  valuable  consideration  would 
operate  upon  the  wife's  interest,  either  vested  or  contingent.  WaU 
ters  V.  Saunders,  1  Eq.  Ca.  Ab.  58,  was  a  case  of  money.  If  this 
can  be  done  upon  money,  or  a  chose  in  actiony  why  not  upon  a  trust 
of  money,  or  of  a  chose  in  action  7  '  The  principle  is  precisely  the 
same  ;  that  the  whole  right  is  in  the  husband  for  the  common  sup- 
port of  both.  Povey  v.  Brovm  (2),  Gilb.  Eq.  Rep.  80,  and  Pre.  Ch. 
325,  is  clear  authority,  in  which,  not  a  part  only,  but  the  whole 
fund,  was  taken  from  the  wife.  Atkins  v.  Dawbury,  Gilb.  Eq.  Rep. 
88,  is  even  in  favor  of  a  volunteer  ;  upon  the  ground,  that  the  hus- 
band had  power  to  extinguish  or  release  the  legacy.  Bates  v.  Dan-- 
dy  was  undoubtedly  the  case  of  a  trust  of  money ;  and  an  agree- 
ment by  the  husband  for  valuable  consideration  to  assign,  with  a  de- 
posit of  the  deeds,  was  held  a  complete  disposition  of  the  fund  to 
the  extent,  to  which  it  went.  It  has  been  uniformly  acknowledged, 
that  a  part  is  the  subject  of  disposition.  In  Saddington  v.  Kinsmany 
I  Bro.  C.  C.  44,  though  it  is  not  a  decision,  there  is  a  strong  opin- 
ion of  Lord  Thurlow  to  the  same  effect  as  in  Worrall  v.  Marlary 
and  Biuhnan  v.  Pelly  in  favor  of  the  assignee  for  valuable  consider- 
ation :  and  that  is  the  uniform  tendency  of  the  cases. 

It  is  impossible,  that  the  husband  being  incumbered  with  aU  the 
burthens  resulting  from  the  marriage  can  perform  them  if  he  is  de- 
prived of  the  means.  Consider,  what  has  been  the  course 
*  of  this  Court.  It  has  never  beeq  held,  that  the  husband  [*  528] 
is  bound  to  settle  the  whole  property  of  his  wife.  A  cer- 
tain part  has  always  been  given  to  him.  To  a  certain  extent  there- 
fore be  has  a  right  to  dispose.  So  the  general  assignee  under  a  com- 
mission of  bankruptcy,  who  is  not  the  favored  assignee  noticed  by 
Lord  Thurlow,  has  always  had  a  considerable  portion.  Is  it  now  to 
be  determined,  that  a  very  limited,  partial,  assignment  is  not  to  have 
the  same  construction  as  that  general  assignment;  and  in  a  casebe- 

(1)  3  Chan.  Rep.  223,  224 ;  Bates  v.  Dandy^  2  Atk.  208,  are  also  in  favor  of  the 
assignee.  Contra,  Hardr.  496.  The  point  was  treated  as  doubtful  by  the  Master 
of  the  Rolls,  anUy  19,  in  Macauley  v.  PhUips. 

(2)  As  to  that  case  see  the  observation  of  the  Master  of  the  Rolls,  ante,  vol.  iii. 
512. 

VOL.  IV.  .30 
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tween  the  second  husband  and  a  purchaser  for  valuable  considera- 
tion under  the  first?  Shall  the  second  husband  take  the  whole 
property  to  the  exclusion  of  that  purchaser ;  without  whose  assist- 
ance the  wife  and  first  husband  might  have  starved  7  The  Plaintiff  sets 
up  this  claim  under  the  marital  right,  the  operation  of  which  he  de- 
nies in  the  first  instance.  Like  v.  Beretford  does  not  bear  upon 
this  question.  The  parties  in  that  case  were  in  such  a  situation, 
that  it  was  impossible  to  do  any  thing  else  ;  and  your  Honor  consid- 
ered yourself  fettered  by  what  Lord  Thurlow  had  done  upon  the 
petition.  The  husband  had  forfeited  the  whole  property  by  marry- 
ing a  ward  of  the  Court.  The  property  was  in  suit :  and  he  had 
notice  of  it.  The  thing  was  either  agreed  to  be  done,  or  by  the 
rules  of  the  Court  as  well  as  in  conscience  and  honor  he  was  bound 
to  do  it.  He  had  been  guilty  of  a  contempt ;  which  required  the 
settlement  as  a  retribution. 

Mr.  Richards  for  the  Defendant,  the  infant  child  by  the  first  mar- 
riage. Without  doubt  this  was  a  vested  interest ;  and  the  husband 
was  entitled,  subject  to  whatever  equity  the  Court  might  impose 
upon  him.  Then  he  made  his  will ;  and  disposed  of  it  in  giving 
away  a  considerable  part  to  this  infant  child,  and  appointing  his 
wife  executrix.  If  the  husband  affects  to  dispose  of  his  wife's 
chose  in  equity,  and  makes  his  wife  executrix,  and  she  proves  the 
will,  and  thereby  accepts  the  instrument  and  acts  under  it,  she  is 
concluded  from  saying,  that  will  does  not  dispose  of  the  property  it 
affects  to  dispose  of. 

Mr.  Piggotty  in  Reply.  There  is  no  doubt,  that  this  is  now  a 
vested  interest  in  Leah  Franco :  but  at  the  time  of  the  transaction 
with  Marsano,  as  she  cannot  be  taken  to  have  married  with  consent, 
her  interest  was  clearly  contingent ;  and  her  husband  had  no  pres- 
ent interest,  that  he  could  bind.  The  claim  of  Marsano  stands  only 
upon  old  cases,  and  expressions  contained  in  them,  before  the  rule 
was  settled.  The  subject  has  beep  redeemed  fi'om  confusion  by  the 
recent  cases.  If  the  want  of  subsistence  was  a  reason  for 
[*  527]  *  supporting  the  grant  of  the  husband,  lATce  v.  Beresford 
was  a  case  for  that.  There  also  the  husband  was  in  exist- 
ence. His  right  was  not  gone,  before  the  interest  became  vested. 
In  this  case  the  connection  with  the  first  husband  cea^d,  before  the 
legacy  became  vested  ;  and  other  rights  and  interests  have  arisen. 
So  in  the  case  of  bankruptcy  the  bankrupt  is  living ;  and  the  Court 
gives  effect  to  the  claim  of  an  existing  husband,  or  of  his  assignees 
having  all  his  rights.  Jacobson  v.  Williams  and  BosviUe  v.  Brander 
were  cases  of  that  kind  (1)  ;  and  the  valuable  notes  of  Mr.  Cox  re- 
fer to  all  the  other  cases,  except  the  few,  which  have  since  occurred ; 
in  which  the  subject  has  been  most  amply  considered.  In  those 
cases  the  Court  could  not  turn  the  husband  away.  No  more  can 
they  turn  away  this  Plaintiff. 

This,  which  is  called  an  annuity,  is  in  truth  a  bond  by  Raquel 

(1)  See  the  note  at  the  end  of  this  case. 
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Franco,  Michael  O'Brien,  and  Leah,  his  wife,  as  to  whom  it  is  void : 
as  to  the  other  two,  if  effectual,  it  must  be  pursued  against  their 
representatives.  It  is  clear  upon  the  Annuity  Act(l),  that  the 
whole  consideration  and  the  nature  of  it  must  be  stated  in  the  deed 
and  memorial.  It  has  been  repeatedly  held,  that  if  it  is  not  money, 
and  the  whole  of  it  money,  and  paid  at  the  time,  to  state  it  to  be  a 
purchase  for  money  is  bad.  If  the  consideration,  or  any  part  of  it, 
is  a  precedent  debt,  the  law  is  not  satisfied  by  stating  it  to  be  money 
paid  at  the  time  of  the  contract.  Kirkman  v.  Frice,  I  H.  Black, 
309,  Jaques  v.  fVkitby,  and  Shove  v.  Webb,  I  T.  Rep.  B.  R.  557, 
732,  all  establish  that  principle.  The  consideration  is  in  the  bond 
stated  to  be  the  sum  of  8401.  which  Marsano  <'  hereby  agrees  to 
advance ; "  which  is  quite  contrary  to  their  evidence.  Neither  is  it 
distinguished,  how  much  was  advanced  to  each. 

Against  these  obstacles  this  Court  will  not  give  them  its  aid  to 
this  70/.  a-year.  If  the  annuity  is  bad  under  the  Act,  no  subsequent 
unequivocal  promise  would  set  it  up :  much  less  these  letters  from 
the  Plaintiff;  which  arc  much  too  vague  and  loose  to  have  such  an 
effect ;  and  not  founded  in  any  consideration  paid  either 
*  to  the  Plaintiff  or  his  wife,  upon  which  a  Court  of  Equity  [*  528] 
can  act.  They  cannot  therefore  set  up  this  contract,  de- 
molished as  to  any  lien  upon  these  funds. 

In  the  course  of  the  argument  the  Court  seemed  inclined  to  think 
this  was  a  vested  interest  in  Leah  O'Brien ;  and  the  Plaintiffs  sub- 
mitted to  make  such  provision  as  the  Court  should  think  proper  for 
the  infant  child  by  the  first  marriage. 

The  Court  expressed  some  doubt,  whether  the  bond  could  be  con- 
sidered as  an  assignment :  to  which  it  was  answered,  that  all  equit- 
able assignments  operate  by  way  of  contract ;  that  the  condition  of 
the  bond  amounts  to  an  assignment ;  and  a  bill  might  have  been 
filed  for  a  specific  performance. 

With  respect  to  the  difference  as  to  a  term  for  years  of  land  in 
trust  for  a  married  woman,  the  Master  of  the  Rolls  observed, 
that  there  was  a  distinction ;  as  it  might  be  taken  in  execution  upon 
B.  fieri  facias ;  but  notwithstanding,  he  had  thrown  out  that  doubt  (2), 
it  might  not  be  well  founded ;  as  he  had  not  considered  the  point 
sufficiently  to  form  an  opinion  upon  it. 

April  I5th.  Master  of  the  Rolls  [Sir  Richard  Pepper 
Arden].  I  have  looked  into  this  case ;  and  am  extremely  sorry  to 
find  that  the  great  point  cannot  properly  be  determined  in  this  stage 
of  the  cause. 

The  bill  is  not  brought  with  any  intention  of  bringing  before  the 
Court  any  mterest  whatsoever  except  that  of  the  minor  son :  but 
Marsano  having  been  appointed  his  guardian,  the  answer  of  Mrs. 
Lowe,  the  daughter  and  administratrix  of  Marsano,  states  not  only 
the  right  the  infant  son  may  claim  under  the  will,  or  as  a  chUd  by 


s 


17  Geo.  m.  c.  25. 

Aniej  19,  in  MaoBtulay  v.  Philips. 
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the  first  marriage,  but  also  sets  up  a  demand  in  respect  of  an  annuity 
granted  to  Marsano  in  consideration  of  840Z.  by  way  of  bond. 

It  is  impossible  for  me  in  this  state  of  the  cause  to  take 
[*  529]  *  any  notice  of  this  annuity.  It  is  no  part  of  the  bill ;  and 
if  it  had  not  been  for  the  accident  of  the  personal  represen- 
tative of  Marsano  being  concerned  for  the  child,  no  such  claim 
would  have  appeared  ;  and  it  stands  merely  upon  their  answer.  I 
do  not  know,  in  what  way  I  can  take  notice  of  this,  except  by  direct- 
ing an  inquiry,  with  a  view  to  ascertain  all  the  facts,  that  arise  res- 
pecting it ;  for  even  the  question  will  not  arise,  till  it  appears,  that 
Marsano  was  a  purchaser  for  valuable  consideration  ;  and  there  are 
many  objections  made  to  the  annuity.  Supposing  Michael  O'Brien, 
the  first  husband,  was  competent  to  fix  the  fund,  it  would  come  on 
much  more  properly  upon  a  bill  than  in  this  collateral  way>.  I  ought 
not  to  prevent  the  representative  of  Marsano  from  bringing  before 
the  Court  this  claim,  if  the  Master's  report  is  against  him,  either  by 
petition  or  in  some  other  way. 

I  have  looked  into  the  cases ;  and  have  been  furnished  by  Mr. 
Powell  with  a  note  in  a  manuscript  book  of  Mr.  Fearne's  of  a  case, 
which  has  a  very  considerable  bearing  upon  this  point ;  The  Earl  of 
Salisbury  v.  iVe«;^on  (1),  in  Chancery,  2d  July,  1759.  Unfortu- 
nately there  is  no  entry  in  the  Register's  Book.  Mr.  Fearne's  note 
states  the  case  to  be  this.  A  married  woman  being  entitled  to  a 
sum  of  money  in  the  hands  of  trustees  or  executors,  her  husband, 
having  made  no  provision  for  his  wife  or  children,  and  being  in- 
debted to  the  Earl  of  Salisbury,  assigns  as  a  security  for  that  debt 
the  sum  of  money,  to  which  his  wife  was  entitled  ;  and  dies,  making 
no  provision  for  his  wife  and  children.  The  trustees  refusing  to 
assign,  the  Earl  of  Salisbury  filed  the  bill :  but  the  Lord  Keeper 
refused  to  give  him  any  relief;  as  no  provision  was  made  for  the 
wife  and  children ;  and  he  could  be  in  no  better  situation  than  the 
husband ;  and  the  Court  would  have  put  terms  upon  him. 

A  reference  has  been  had  to  the  Register's  Minute  Book ;  where 
the  case  appears  thus.  The  bill  was  filed  to  have  a  fifth  part  of  the 
personal  estate  and  money  produced  by  the  sale  of  real  estate,  to 
which  the  husband  was  entitled  in  right  of  his  wife,  applied  in  satis- 
faction of  the  debt  due  to  the  Plaintifi*.  According  to  the  minutes 
taken  by  the  Register  it  was  referred  to  the  Master  to  inquire,  what 
fortune  the  widow  Catherine  Durham  was  entitled  to  either  by  the 
will  of  her  father,  or  by  the  articles  antecedent  to,  upon,  or  after, 
her  father's  marriage ;  and  it  was  directed,  that  she  should  make  her 
election,  whether  she  would  take  under  the  will  or  the  arti- 
[*530]  cles.  An  inquiry  was  directed,  whether  the  *  husband 
made  any  settlement  or  provision  for  the  wife  or  her  chil- 
dren ;  and,  if  he  had  not,  the  Master  was  directed  to  consider,  what 
would  be  a  proper  provision  out  of  her  fortune  for  her  and  her  chil- 
dren, and  to  state  the  same  to  the  Court,  &c. 

(1)  1  Eden,  370. 
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,  This,  like  the  other  case  of  Wenman  v.  Mason  (I),  is  a  very  con- 
siderable authority,  that  an  assignee  even  for  valuable  consideration 
cannot  prevent  that  equity,  which  the  Court  is  in  the  habit  of  ad- 
ministering. I  am  afraid,  it  will  be  found,  that  the  case  of  The 
Earl  of  Salisbury  v.  Newton  went  no  farther.  I  wish  it  to  be  looked 
into,  before  this  cause  comes  on  again. 

I  do  not  wish  at  present  to  go  farther,  though  I  have  a  very  de- 
cided opinion  upon  it,  than  to  refer  it  to  the  Master  to  approve  of  a 
proper  settlement  upon  the  Plaintiff  Leah  Franco  and  her  children  ; 
and,  whether  the  Defendants  Lowe  and  his  wife  are  desirous,  that  I 
should  give  them  liberty  to  make  a  proposal  before  the  Master,  or 
let  them  file  a  biU,  is  for  their  consideration.  I  am  not  inclined  to 
take  notice  of  Marsano's  claim :  but  I  must  not  shut  it  out.  He 
may  be  said  to  come  in  just  in  the  same  way  as  the  petitioners  in 
Like  V.  Beresford  came  in  before  Lord  Thurlow.  That  case  is  a 
stronger  authority  than  Mr.  Hall  supposes.  There  was  a  bill  filed, 
it  is  true  ;  but  was  the  husband  committed  (2)  ?  If  the  fact  is,  that 
the  marriage  in  Scotland,  which  has  been  determined  by  the  Court 
of  Delegates  to  be  a  good  marriage,  was  before  the  bill  filed,  could 
the  second  marriage  put  him  more  in  contempt  than  he  was  before  ? 
It  is  strong  to  say  that. 

By  the  decree  it  was  referred  to  the  Master  to  approve  of  a  proper 
settlement  to  be  made  upon  the  Plaintiff  Leah  Franco  and  her  is- 
sue (3)  ;  with  liberty  to  the  Defendants  Lowe  and  his  wife  to  apply 
by  petition  or  otherwise,  as  they  may  be  advised  (4). 

1.  As  to  the  right  of  a  feme  coverte  to  a  provision,  in  respect  of  apy  absolute 
equitable  interest  of  hers  in  property  claimed  by  her  husband's  assignee,  see  the 
note  to  Burdon  v.  Dean,  2  V.  607. 

2.  A  report  of  the  case  of  the  Earl  of  Salisbury  v.  JSTewtoUj  referred  to  in  the 
principal  case,  may  be  found  in  1  Eden,  370,  extracted  fh)m  the  Register's  Min- 
utes, though  tiie  judgment  does  not  appear  to  have  been  regularly  entered.  The 
same  case  is  observed  upon  in  a  note  to  Pwrdew  v.  Jackson,  1  Russ.  20,  which 
last  cited  case  establishes,  that  a  husband's  assignment  of  his  wife's  reversionary 
interest  in  a  personal  chattel,  will  not  be  binding  as  against  the  wife,  should  she 
be  the  survivor:  see  farther,  as  to  this  point,  notes  6,  7,  8,  9,  10,  to  Pybus  v. 
SmUh,  1  V.  189. 

(1)  In  ChanceiT,  1765,  before  Lord  Northlngton ;  stated  in  Mr.  Cox's  note  to 
Bosville  V.  Brander,  1  P.  Wms.  459,  5th  ed.-- 

(2)  It  was  said  at  the  bar,  that  he  was  committed  upon  the  marriage  in  England. 

(3)  The  Master  of  the  Rolls  in  pronouncing  the  decree  observed,  that  he  did 
not  confine  it  to  her  issue  b^r  her  present  husband, 

(4)  All  the  other  authorities  upon  this  point  are  referred  to  in  the  cases  cited 
upon  this  occasion ;  particularly  in  the  notes  of  Mr.  Cox  and  Mr.  Sanders  in  their 
editions  of  Peere  Williams  and  Atkyns. 

In  Hill  v.  Miinsony  at  the  Rolls,  the  26th  of  June,  1797,  this  point  came  on 
upon  a  petition ;  and  Mr.  Hall,  for  the  assignee  of  the  husband,  cited 
most  of  these  cases,  and  in  *  addition  to  tliem  PaschaU  v.  Lord  CarUrdy  [  *  531  ] 
3  P.  Will.  197;  4  Vin.  57.    The  Master  of  the  Rolls  with  reference 
to  Lord  Thurlow's  opinion  in  WorraU  v.  Marlar  and  Bu^nan  v.  Pell,  in  Mr. 
Cox's  note,  expressed  himself  thus: 

"  I  have  the  same  opinion  I  ever  had ;  and  the  note  shows.  Lord  Thurlow  could 
only  say,  that  he  did  not  find  it  any  where  decided,  that,  if  die  husband  makes  an 
actual  assignment  by  contract  for  a  valuable  consideration,  the  assignee  should  be 
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Where  a  testator  conceiving  himself  entitled  to  the  property  of  another  person, 
makes  a  general  disposition  of  all  his  estate,  and  gives  some  benefit  to  tliat 
person,  he  must  elect  Therefore  a  husband  conceiving  himself  entitled  under 
a  void  deed  to  a  residue  bequeathed  to  his  wife,  and  dying  without  getting 
possession,  havin|r  made  such  a  general  disposition  by  a  will,  under  which  she 
took  an  interest,  it  is  a  case  of  election ;  and  her  election  to  take  the  provision 
under  the  will,  which,  though  less  in  point  of  value,  was  to  her  separate  use, 
was  established  against  the  assignees  under  the  bankruptcy  of  her  second  hus- 
band, (a) 

In  this  cause,  the  question  of  election  in  the  cause  of  Wright  v. 
Rutter  at  the  Rolls  (reported  antCy  Vol.  II.  673,)  was  brought  be- 
fore the  Lord  Chancellor,  in  the  nature  of  an  appeal  from  that 
decree,  and  upon  a  bond;  which  was  not  adverted  to  on  that 
occasion. 

Olive,  the  wife  of  Edward  Knight,  and  Anne,  the  wife  of  Donald 
Maclean,  were  at  the  time  of  their  respective  marriages  entitled  un- 
der the  wills  of  Richard  Glover  and  Elizabeth  Moulton  to  the  resi- 
due of  the  real  and  personal  estate  of  Richard  Glover,  after  pay- 
ment of  his  debts,  legacies  and  funeral  expenses,  in  equal  moieties. 
Olive  Knight  was  at  the  time  of  her  marriage  in  1777  in  possession 
of  a  moiety  of  the  real  estate.  In  1782  she  joined  in  a  fine  and 
recovery  of  that  moiety  to  the  use  of  Edward  Knight  and  his  heirs, 
in  consideration  of  a  bond,  dated  the  2d  of  May,  1782,  by  which 
he  became  bound  to  John  Rutter  and  Robert  Bly  in  the 
[*532]  penalty  of  lOOOZ.  The  bond  recited  the  deed  to  *make 
the  tenant  to  the  praecipe,  and  that  Edward  Knight  in 
consideration  of  his  wife's  joining  him  in  the  recovery  had  agreed 
with  Rutter  and  Bly,  that  he  would  by  will  or  deed  devise,  grant, 
and  assure,  the  said  premises,  in  case  he  should  not  sell  or  dispose 
thereof  in  his  life-time,  or  in  case  he  should  sell  any  part  thereof, 
then  so  much  as  should  remain  unsold,  so  that  Olive  Knight,  in 
case  she  should  survive  him,  should  receive  the  rents  and  profits 
thereof  during  her  life,  and  after  her  decease  that  her  children  by 

bound  to  make  any  provision  for  the  wife  out  of  the  property  assigned.  He  does 
not  say,  the  assignee  has  ever  obtained  the  property  without  doing  so.  All,  this 
Court  does,  would  be  perfectly  nugatoiy,  if  the  husband  could  go  and  sell  his 
wife's  property.    Therefore  I  do  not  agree  with  that  opinion." 

The  Master  of  the  Rolls  added,  that  he  would  put  the  assignee  to  file  a  bill : 
but  it  was  afterwards  compromised.  See  also  Lady  EUbemk  v.  MontolieUy  postf  vol. 
V.  737. 

The  equity  of  the  wife  as  against  the  general  assignees  under  a  commission  of 
bankruptcy  against  her  husband  or  a  general  assignment  for  the  benefit  of  his 
creditors,  whether  Plaintifis  or  Defendants,  is  now  perfectly  established  by  several 
late  cases :  Pryor  v.  HiU,  4  Bro.  C.  C.  139 ;  Burdon  v.  Dean,  Oswell  v.  Proberiy 
Brown  v.  Ckarky  Freman  v.  Parsley,  ante,  voL  ii.  607,  G80 ;  iii.  1G6,  421.  See 
the  note,  ii.  009. 

(a)  See  ante,  note  (a)  to  5.  C.  2  V.  673. 

VOL.  IV.  30* 
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him  and  their  issue  should  have  the  said  premises  and  the  fee-sim- 
ple and  inheritance  thereof  for  such  estate  and  estates,  and  in  such 
proportion,  manner,  and  form,  as  he,  Edward  Knight,  should  by 
deed  or  will  appoint,  and  for  default  of  appointment,  that  the 
premises  should  go  to  all,  and  their  heirs,  as  tenants  in  common, 
and,  for  default  of  such  issue,  to  the  children  of  Olive  by  any  other 
husband,  as  she,  whether  covert  or  sole  and  notwithstanding  coverture, 
should  appoint,  and,  for  want  of  appointment,  to  all  such  children, 
and  their  heirs,  as  tenants  in  common,  or,  if  but  one,  to  that  one  ; 
and  for  default  of  such  issue,  to  Edward  Knight  and  his  heirs  ;  and 
that,  in  case  Edward  Knight  should  sell  or  dispose  of  the  premises 
or  any  part  thereof  in  his  life,  in  such  case  he  should  by  deed  or 
will  settle  and  assure  a  full  and  adequate  sum  of  money  in  lieu 
thereof,  according  to  the  money  he  should  receive  upon  such  sale, 
to  be  within  six  months  after  his  decease,  in  case  Olive  Knight 
should  survive  him,  put  out  in  the  funds,  or  upon  good  security, 
such  as  she  should  approve,  upon  trust  to  permit  her  to  receive  the 
dividends  or  interest  thereof  during  her  life,  and  from  and  after  her 
decease  in  trust  to  pay  the  principal  and  the  dividends  accrued  after 
her  decease  to  the  child  and  children  of  Olive  by  Edward  Knight  and 
the  issue  of  such  child  or  children,  in  such  manner  as  Edward 
Knight  should  appoint  as  aforesaid ;  in  default  thereof,  to  such 
children,  as  aforesaid,  in  manner  therein  mentioned  ;  and,  in  case 
such  children  and  their  issue  should  all  happen  to  die  in  the  life  of 
Olive  Knight,  and  she  should  happen  to  have  any  child  or  children 
by  any  after-taken  husband,  then  that  the  said  principal  and  interest 
should  after  her  decease  go  and  be  to  the  only  proper  use  and  be- 
hoof of  such  child  or  children  by  such  afler-taken  husband  or  hus- 
bands and  the  issue  of  such  child  or  children  equally,  share  and 
share  alike,  at  the  age  of  twenty-one  years  or  marriage  ;  and  in  de- 
fault of  such  child  or  children,  or  the  survivors  or  survivor 
attaining  the  age  of  twenty-one  years  *  or  marriage  or  [^  533] 
marriages  aforesaid,  then  the  same  to  go  to  the  legal  repre- 
sentative of  the  said  Edward  Knight. 

It  was  then  declared,  that  the  condition  of  the  bond  was,  that,  if 
Edward  Knight  should  perform  the  said  agreement,  the  obligation 
was  to  be  void ;  otherwise  to  remain  in  full  force. 

A  bill  was  filed  by  Edward  Knight  and  his  wife  against  Donald 
Maclean  and  Anne  his  wife,  and  other  persons;  praying,  among 
other  things,  an  accoqnt  of  the  personal  estates  of  Richard  Glover 
and  Elizabeth  Moulton ;  and  that  an  agreement  between  the  Plain- 
tifTs  and  Maclean  and  his  wife  might  be  performed ;  and  that  an 
account  might  be  taken  of  the  money  due  from  them  to  the 
Plaintiffs. 

By  the  decree  made  in  that  cause  the  accounts  were  directed. 

Edward  Knight  died  upon  the  7th  of  June,  1790.  By  his  will, 
dated  the  4th  of  May,  1786,  he  gave  to  his  wife  Olive  all  his  house- 
hold furniture,  and  all  his  plate,  linen,  china,  and  books,  for  her  own 
use ;  and  as  to  the  residue  of  his  real  and  personal  estate,  he  gave, 
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devised,  and  bequeathed,  the  same  to  John  Rutter,  his  heirs  and 
assigns  for  ever,  upon  trust  to  pay  the  rents  and  profits  of  his  mes- 
suages, lands,  and  premises,  to  his  said  wife  for  life,  for  her  owu 
separate  use  ;  and  after  her  decease,  upon  trust  to  make  sale  of  the 
same  premises,  and  pay  the  moneys  arising  thereby  to  and  among 
his  brother  and  sister,  nephews  and  niece,  share  and  share  alike, 
if  then  living ;  and  he  also  gave,  devised,  and  bequeathed,  all  and 
every  his  real  and  personal  estate  and  effects,  goods  and  chattels, 
stock  in  trade,  whatsoever  and  wheresoever,  and  of  what  nature  or 
kind  soever,  not  before  disposed  of,  to  John  Rutter,  upon  trust  to 
sell  all  his  real  and  personal  estate,  and  such  goods  and  chattels  as 
should  not  consist  of  money  or  stock,  and  collect  his  debts,  and  lay 
out  the  money  arising  from  the  sale,  and  likewise  ready  money  at 
his  death,  if  any  should  remain  after  paying  his  legacies,  upon  Gov- 
ernment security,  and  tliat  he  should  stand  possessed  of  the  said 
real  and  personal  estates,  &c.  upon  trust  to  apply  the  dividends  and 
interest  unto  his  said  wife  Olive  for  and  during  the  term  of  her  nat- 
ural life,  to  her  own  separate  use  ;  and  from  and  after  her  decease, 
upon  trust,  that  Rutter,  his  heirs,  executors,  &c.  should,  as 
[*  634]  soon  after  her  decease  as  might  be,  apply  and  dispose  *  of, 
as  well  the  said  moneys,  that  should  arise  by  the  sale  of 
the  freehold  messuages,  lands,  and  premises  aforesaid,  as  also  of  all 
his  real  and  personal  estates  and  effects,  goods,  and  chattels,  moneys, 
and  Government  securities,  aforesaid,  to  and  among  his  said  brother 
and  sister,  nephews  and  niece,  share  and  share  alike,  as  tenants  in 
common,  and  not  as  joint-tenants ;  and  he  appointed  John  Rutter 
sole  executor. 

In  August  1792  Olive  Knight  married  Thomas  Wright;  who  in 
August  1795  became  a  bankrupt. 

This  bill  of  revivor  and  supplement  was  filed  by  Rutter,  executor 
of  Edward  Knight,  against  the  widow  and  administratrix  of  Maclean, 
and  the  assignees  of  the  bankrupt ;  praying,  that  the  suit  instituted 
by  Knight  may  be  revived ;  and  that  the  assignees  may  set  forth, 
what  right  or  interest  they  claim  in  a  moiety  or  any  other  part  of 
the  personal  estate  of  Richard  Glover. 

The  assignees  of  the  bankrupt  by  their  answer  stated,  that  they 
believed,  Edward  Knight  possessed  himself  of  some  part  of  the  resi- 
due of  the  personal  estate  of  Glover ;  and  that  after  the  execution  of 
the  bond  he  at  different  times  sold  different  parts  of  the  said  real 
estate.  They  set  forth  the  assignment,  by  indentures,  dated  the 
J  0th  of  July,  1783,  by  Knight  and  his  wife  to  Rutter,  of  a  moiety  of 
two  sums  due  to  the  estate  of  Glover,  and  of  all  the  residue  of  the 
personal  estate  of  Glover,  and  all  their  estate,  title,  right,  and  interest, 
under  the  wills  of  Richard  Glover  and  Elizabeth  Sf oulton ;  which 
assignment  formed  the  subject  of  the  cause  of  Wright  v.  Rutter ;  and 
they  stated  the  answer  of  Rutter  in  that  cause,  admitting,  that  there 
was  no  consideration  for  that  assignment. 

The  answer  then  suggested,  that  the  said  deed  of  assignment  did 
not  vest  the  said  moiety  of  the  residue  of  the  personal  estate  of  Glov- 
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cr  in  Edward  Knight ;  but  that  upon  his  death  being  a  chose  in 
action  not  reduced  into  possession  by  him  in  his  life  it  survived  to 
his  wife ;  and  they  submitted,  that  the  bankrupt  in  right  of  his  wife 
became  entided  to  all  the  said  moiety.  The  answer  also  stated,  that 
the  decree  made  by  the  Master  of  the  Rolls  in  the  cause  of  Wright 
V.  Rutter,  that  the  Plaintiff  Olive  Wright  should  elect  to  take  under 
the  will  of  Edward  Knight,  or  the  moiety  of  the  personal 
*  estate  of  Glover :  and,  that  at  the  same  of  that  decree  [*  535] 
Wright  was  insolvent,  and,  the  Defendants  believe,  had 
committed  an  act  of  bankruptcy ;  but  his  creditors  were  prevented 
from  taking  out  a  conmiission  of  bankruptcy  by  his  representations, 
that  he  should  receive  a  considerable  sum  of  money  from  the  said 
suit,  and  would  apply  it  in  payment  of  his  debts :  but  the  person 
concerned  for  Wright  and  his  wife  knowing,  that  the  personal  estate 
of  Glover  would,  if  recovered,  be  liable  to  his  debts,  and  that  the 
benefit,  Olive  Wright  took  under  the  will  of  her  first  husband,  was 
given  to  her  separate  use,  elected  on  behalf  of  the  Plaintiffs  in  that 
cause  to  take  under  the  will  of  Edward  Knight ;  in  consequence  of 
which  the  Master  of  the  Rolls  dismissed  the  bill. 

The  Defendants  farther  stated,  that  they  believed,  the  bond  of 
Edward  Knight  did  not  appear  in  that  cause ;  and  the  fact  of  such 
bond  having  been  executed  was  concealed  from  the  Court ;  and  they 
claimed  the  moiety  of  the  personal  estate  of  Glover  under  the  bank- 
ruptcy. 

Solicitor  General  [Sir  John  Mitford]  and  Mr.  Graham^  for  the 
Plaintiffs.  This  cause  is  brought  on  with  a  view  to  see,  whether 
your  Lordship  will  agree  with  the  opinion  of  the  Master  of  the  Rolls 
in  the  cause  of  Wright  v.  Rutter  (ante,  Vol.  II.  673)  (1),  which  arose 
upon  the  transactions  between  these  parties,  that  this  is  a  case  of 
election.  The  bond  executed  by  Edward  Knight  in  1782  did  not 
appear  in  that  cause.  The  assignees  of  the  bankrupt  insist  only,  that 
this  was  done  in  some  degree  in  fraud  of  the  creditors  of  Wright ; 
and  that  they  have  a  right  to  insist,  that  this  election  is  not  binding, 
that  they  are  at  liberty  to  claim  in  right  of  the  bankrupt's  wife  under 
the  will  of  Glover ;  also,  that,  this  bond  not  having  been  disclosed, 
she  was  not  aware  of  what  she  was  about  at  the  time  of  her  election. 
The  bond  did  not  occur  to  any  of  the  parties  at  the  time ;  and  was 
not  mentioned.  Tliat  might  have  given  her  a  right  to  insist,  that 
she  was  not  aware  of  all  the  circumstances:  but,  notwithstanding 
that,  this  is  a  clear  case  of  election.  Knight  understood  this  to  be  a 
property  he  had  a  right  to  dispose  of.  The  only  question  is,  whetlier 
the  assignees  of  the  bankrupt  have  a  right  to  control  what  his 
wife  did  ? 

*  Attorney  General  [Sir  John  Scott,]  and  Mr.  Romilly,     [*  536] 
for  the  Defendants,  the  assignees  of  the  bankrupt.     The 
assignees  claim,  subject  to  the  equity  of  the  wife  (2) ;  unless  tiiey 

(1)  Post,  vol.  vi.  dSQ. 

(2)  The  equity  of  the  wife  to  a  provision  out  of  her  equitable  interest,  as  a^nst 
t!ie  general  a£dignees  under  a  commission  of  bankruptcy  against  her  husband  or  a 
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are  barred  by  what  has  happened  in  the  other  suit  The  bond  takes 
the  case  out  of  the  principle,  that  would  form  a  case  of  election ; 
and  the  will  itself  does  not  create  a  case  of  election.  The  bond  is, 
that  be  shall  by  bis  will  give  her  as  much  as  he  shall  take  from  her 
by  act  in  his  life  with  regard  to  those  real  estates.  If  he  gives  her 
no  more  than  what  she  was  entitled  to  by  the  bond,  it  is  not  a  case 
of  election :  it  cannot  operate  as  a  purchase  of  that  part  of  the  estate, 
that  by  the  bond  is  her  own.  It  may  be  a  satisfaction.  The  De- 
fendants deny,  that  any  thing  more  is  given  her  by  the  will  than  she 
is  entitled  under  the  bond.  There  being  no  surplus  beyond  what 
the  bond  secures  to  her,  the  testator  can  only  be  considered  as  mean- 
ing a  satisfaction  of  that,  which  he  had  taken  from  her,  not,  as  pro- 
posing a  case  of  election. 

As  to  the  next  consideration,  upon  the  will  itself  the  words  ^^  my 
personal  estate  "  never  raise  a  case  of  election  as  to  choses  in  dction 
of  the  wife,  which  the  husband  had  not  assigned  for  valuable  con- 
sideration, or  otherwise  reduced  into  possession.  The  words  of  this 
will  <'  all  my  real  and  personal  estate  "  do  not  comprehend  the 
property  that  is  her's  ;  and  therefore  are  not  enough  to  raise  a  case  of 
election.  Read  v.  Crop  (1).  If  election  is  applied  to  this  case,  it 
will  be  carrying  the  doctrine  of  election  much  farther  than  it  has 
ever  gone.  Suppose,  a  testator  had  by  fraud  prevailed  upon  another 
person  to  execute  a  deed  conveying  an  estate  to  the  testator  ;  who 
afterwards  by  will,  without  adverting  to  that,  gives  something  to  that 
person,  and  disposes  of  all  his  estate  by  general  words :  could  that 
be  a  case  of  election  ;  and  could  that  person  be  prevented  from  set- 
ting aside  that  deed  ?  The  Master  of  the  Rolls  in  the  cause  of 
Wright  V.  Rutter  considered,  that  had  been  executed  by 
[*  537]  Knight  and  his  wife,  as  a  nullity.  This  property  *  there- 
fore ceased  to  be  bis  personal  estate.  He  never  was  in 
possession  of  it.  Suppose,  it  was  proved,  that  he  had  gone  to  the 
person,  who  was  accountable  for  the  property,  and  had  been  in- 
formed, that  it  should  be  paid,  and  that  he  had  died  in  the  inter- 
val, with  a  will  in  these  general  words :  that  also  would  be  a  case  of 
election  upon  this  ground,  that  it  was  evidence  of  his  intention  to 
dispose  of  it. 

Solicitor  General  [Sir  John  Mitford],  in  Reply.  Finch  v.  Finch 
(2),  is  in  conformity  to  the  determination  upon  General  Pulteney's 
will  (3).  The  same  principle  must  apply  to  this  case.  Mrs.  Knight 
was  a  party  to  the  assignment ;  and  they  thought,  they  had  done  it 

general  assignment  for  the  benefit  of  his  creditors,  whether  Plaintifis  or  Defend- 
ants, is  now  establi^ed  by  Pryor  v.  lEU,  4  Bro.  C.  C.  139 ;  Burthn  v.  Dean } 
OawtU  V.  Proheri ;  Brown  v.  Clark ;  Frtanan  v.  Pardey^  ante,  vol.  iL  607,  680 ; 
iii.  166,  421.    See  the  note,  ii.  G09. 

As  to  an  assignment  by  the  husband  for  valuable  consideration,  see  Fhmco  v. 
Franco,  the  preceding  case. 

(1)  1  Bro.  C.  C.  492. 

2)  Ante,  vol.  i.  534 ;  4  Bro.  C.  C.  38. 

(3)  Ladjf  Cavan  v.  Ptdteney,  ante,  vol.  ii.  544 ;  iii.  384.  See  also,  upon  the 
doctrine  of  election,  ^ake  v.  Bwniniry,  i.  514,  and  the  notes,  593,  7. 
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effectually.     Under  that  impression  conceiving  the  property  to  be  his, 
her  first  husband  makes  his  will. 

Lord  Chancellor  [Loughborough].  If  this  is  a  serious  point, 
you  must  bring  the  decree  in  the  cause  of  Wright  v.  Rutter  before 
me.  An  instrument,  that  ought  to  have  been  before  the  Master  of 
the  Rolls,  was  not  before  him. 

But  the  efiect  of  the  bond  is  only  constituting  the  wife  a  creditor 
upon  the  estate  of  her  husband :  but  as  she  is  also  devisee,  she  must 
elect.  The  bond  does  not  make  it  the  less  a  case  of  election  ;  and 
with  respect  to  that  she  may  judge  for  herself,  whether  she  will  take 
what  is  given  ;  or  claim  against  his  will.  A  case  of  satisfaction  al- 
ways puts  the  party  to  a  choice,  whether  he  will  submit  to  the  will, 
or  claim  against  it.  The  party,  to  whom  the  election  is  put,  has  a 
full  right  to  choose  the  worst.  I  do  not  know,  how  the  assignees  of 
the  bankrupt  can  fight  on  behalf  of  the  wife  against  her  will.  I 
have  a  great  partiality  in  favor  of  the  argument  of  the  Attorney 
General  and  Mr.  Romilly,  that,  where  a  man  disposes  of  all  his 
estate,  it  is  not  a  fair  inference,  that  he  means  to  dispose  of  what  is 
not  his  estate  ;  for  I  had  persuaded  myself,  as  it  was  strongly  con- 
tended in  the  case  upon  General  Pulteney's  will,  that,  the  testator 
disposing  of  his  estate,  the  words  were  satisfied  amply  by  his  having 
a  very  large  estate  ;  and  he  could  not  mean  to  afiect  Mrs. 
Pulteney  by  his  will ;  he  could  *  not  mean  to  propose  an  [*  538] 
election  between  the  estate  tail  under  the  old  family  settle- 
ment, and  that  large  estate,  which  was  his  own.  But  the  determi- 
nation was  directly  the  contrary  (1).  The  opinion  of  the  Court 
was,  that,  as  he  took  that  to  be  his  estate,  she  must  elect.  All,  that 
is  to  be  considered,  is,  whether  there  is  an  implied  condition  upon 
the  whole  will,  not,  as  to  the  right  to  the  estate.  Lord  Chief  Justice 
De  Grey  would  not  put  it  upon  an  implied  condition  ;  but  consid- 
ered it  as  a  natural  equity. 

In  this  case  it  is  clear,  the  husband  having  taken  this  interest,  in- 
effectually from  his  wife,  concluded  he  had  it ;  and  disposing  of  his 
estate  he  meant  to  dispose  of  all,  that  he  had  by  right  or  by  wrong, 
by  good  or  bad  title.  As  to  his  not  having  possession,  this  property 
coming  from  Glover  was  so  entangled  in  suits,  that  it  was  impossible 
for  him  to  get  at  it.  They  agreed  it  should  be  the  husband's ;  and 
they  suffered  a  recovery  of  the  real  estate,  which  they  could  get  at. 
Then  they  contrived  this  deed ;  which  they  thought  would  give  him 
the  personal  property  ;  and  he  relied  upon  that.  I  see  the  intention 
of  the  wife  to  give  to  her  husband. 

Upon  the  principle,  that  the  election  was  valid,  the  decree  gave 
directions  for  taking  the  accounts,  &c. 


See,  anU,  the  notes  to  S.C.  2  V.  673. 


(1)  Sec,  anU,  vol.  ii.  560;  iiL  530. 
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SHARPE  i;.  THE  EARL  OF  SCARBOROUGH. 

[1799,  April  16.] 

An  equity  of  rodemption  of  a  mortgage  in  fee  is  not  equitable  aasets^  at  least,  as 

against  judgment  creditors;  who  have  a  right  to  redeem,  (a) 
Assets  are  not  marshalled  against  judgment  creditors,  [p.  53d.] 

The  late  Earl  of  Scarborough  by  his  will,  dated  the  26ih  of  June, 
1772,  gave  to  the  Countess  of  Scarborough  a  legacy  of  lOOOZ.,  and 
to  his  son  Lord  Lumley  all  his  gold  plate,  books,  pictures,  household 
goods,  and  furniture  of  his  houses  in  town  and  country ;  and  he 
gave  to  Lady  Scarborough,  Sir  George  Saville,  and  John  Hewitt, 
40,000/.,  upon  trust  for  the  benefit  of  his  younger  children ;  and  all 
the  residue  of  his  personal  estate,  subject  to  his  debts,  funeral  and 
testamentary  expenses,  he  bequeathed  to  his  son  Lord  Lumley ;  and 
for  the  better  effectuating  the  purposes  aforesaid  he  directed  his  trus- 
tees to  get  in  all  arrears  and  moneys  due  to  him,  and  to  sell  all  his 
personal  estate,  that  was  saleable,  except  what  was  given  to  his  son  ; 
and  out  of  the  moneys  arising  by  the  means  aforesaid  to  pay  all 
his  debts,   funeral   and   testamentary   expenses,  and  to  pay  the 

(a)  Legal  assets  are  such  as  come  into  the  hands  of  an  executor  or  adminis- 
trator, or  such  as  he  is  intrusted  with  bv  law,  wHuU  t^fcUf  to  dispose  of  in  the 
course  of  administration;  in  other  words,  whatever  he  takes,  qua  executor  or 
administrator:  2  Fonbl.  Eq.  B.  4,  Pt  2,  ch.  2,  §  1 ;  1  Story,  Eq.  Jur.  §  551. 
Equitable  assets  are  those  which  are  chargeable  with  the  payment  of  debts  or 
legacies  in  Equitv,  and  which  do  not  fall  under  the  description  of  legal  assets. 
Thev  are  so  called,  because,  in  obtaining  p^ment  oat  of  them,  they  can  be 
reached  only  by  the  aid  of  a  Court  of  Equity.  Ibid,  and  cases  cited.  Wherever 
a  legal  estate  is  by  statute  made  liable  to  the  pavment  of  the  debts  of  the 
deceased,  it  constitutes  le^al  assets.  GoodekUd  v.  Fkrrettj  5  Beavan,  398.  But, 
notwithstanding  such  provision,  if  the  testator  should  by  his  will  charge  his  real 
estate  with  his  debts,  the  real  estate  so  charged  would  be  equitable  assets. 
CharUon  v.  Wright^  12  Simons,  274.  See  a  Dissertation  on  what  constitutes  the 
true  distinction  between  legal  and  equitable  assets.  London  Law  Mag.  27-41, 
Feb.  1844.  In  the  administration  of  legal  assets.  Equity  follows  the  rules  which 
are  adopted  by  Courts  of  law,  and  firives  the  same  priority  to  the  different  classes 
of  creditors,  which  is  enjoyed  at  law ;  and  it  recognizes  all  antecedent  liens, 
clauns  and  charges,  in  rem,  upon  the  property,  according  to  their  priorities, 
whether  the  charts  arc  of  a  legal,  or  equitable  nature,  and  whether  the  assets 
ore  legal  or  equitable.  1  Story,  Eq.  Jur.  §  553.  Although,  as  between  them- 
selves, in  regaiti  to  equitable  assets,  creditors  are  all  equal,  and  are  to  share  in 
proportion  pari  passu,  vet,  as  between  them  and  legatees,  the  creditors  arc 
entitled  to  a  priority  and  preference,  and  legatees  are  to  take  nothing,  until  the 
debts  arc  all  paid.  2  Story,  Eq.  Jur.  §  556.  And  in  cases  where  the  assets  are 
partly  legal,  and  partly  equitable,  Courts  of  Equity  will  not  interfere  to  take  away 
the  legal  preference  of  any  creditors  to  the  legal  assets.  Ibid.  See  farther  as  to 
the  marshalling  of  assets.  Ibid,  §  550-577.  But  in  the  United  States,  where 
debts  by  simple-contract,  by  specialty  and  by  judgment,  are  on  the  same  footing, 
there  is  little  occasion  for  many  of  the  perplexing  distinctions  which  abound 
in  the  English  coses  on  this  subject  The  rule  very  generally  prevails  here  that 
an  Equity  of  Redemption  is  vendible  as  real  property  in  an  execution  at  law,  in 
which  cose  it  must  be  legal  assets.  See,  arde,  note  (a)  to  Luster  v.  DoUand,  1  V. 
431.  Mr.  Chancellor  Kent  was  of  the  opinion  that  surplus  moneys  in  Court, 
arising  from  the  sale  of  mortgaged  premises,  were,  in  New  York,  to  be  consid- 
ered  as  equitable  assets  and  to  be  distributed  among  all  the  creditors  pari  passiu 
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said  10007.  to  Lady  Scarborough,  and  retain  the  said  40,0002. 
upon  the  trusts  therein  mentioned,  and  pay  the  surphis  to  his 
said  son ;  and  he  appointed  his  said  trustees  executrix  and  ex- 
ecutors ;  and  he  devised  all  his  real  estate  at  Wintringham,  except 
the  advowson  of  the  parish  church  there,  and  at  other  places 
in  Lincolnshire,  to  his  said  trustees,  their  executors  and  admin- 
istrators, for  500  years,  upon  the  trusts  after  mentioned;  and 
he  devised  all  the  premises  comprised  in  the  said  term  (but  subject 
thereto),  and  all  the  advowson  of  the  parish  church  of  Wintringham, 
and  all  other  his  real  estate,  to  his  son  Lord  Luml^y,  his  heirs  and 
assigns  for  ever ;  and  he  declared,  that  his  said  trustees  should  stand 
possessed  of  the  said  term  upon  trust  by  the  profits  thereof,  or  by 
mortgage,  sale,  or  other  disposition  thereof,  to  raise  such  sum  as  his 
personal  estate  should  be  deficient  for  payment  of  his  debts,  funeral 
and  testamentary  expenses,  and  the  said  legacies  of  1000/.  and 
40,000/.  with  interest  at  the  rate  of  four  per  cent,  from  six  months 
after  his  decease,  if  not  paid  before ;  and  he  declared,  that  after  all 
the  trusts  of  the  said  term  should  be  performed  the  term  should 
cease 

The  testator  died  upon  the  22d  of  May,  1782. 

The  bill  was  filed  by  creditors ;  and  by  the  decree  made  upon  the 
12th  of  December  1782,  the  proper  directions  were  given  for  taking 
the  accounts,  and  for  sale  of  the  estates  comprised  in  the  term,  &c. 
By  another  decree  made  upon  a  rehearing  on  the  24th  of  May,  1792, 
upon  a  discovery,  that  the  testator  died  seised  of  some  real  estates 
not  comprised  in  the  term  of  500  years,  an  inquiry  was  directed  as 
to  that ;  and  by  consent  those  estates  were  ordered  to  be  sold. 

The  estate  at  Wintringham  was  subject  to  mortgages  in  fee; 
which  were  paid  out  of  a  fund  in  the  bank,  arising  from  the  sale  of 
the  real  estates  not  comprised  in  the  term,  and  also  of  the  inheri- 
tance of  the  estates  comprised  in  the  term ;  Lord  Scarborough  hav- 
ing consented  to  a  sale  of  the  inheritance  instead  of  the  term. 

By  the  Master's  report  it  appeared,  that  the  judgment  debts  of 
the  testator  at  his  death  amounted  to  5772/.  5s.  2d. ;  and  a  judg- 
ment for  755/.  had  been  since  obtained.  The  bond  debts  were 
142,053/.  Us.  Id.]  and  the  debts  by  simple  contract,  20,796/. 
\ls.9d. 

♦The  personal  estate  consisted  of  3304/.,  a  balance  of     [*540] 
cash  in  the  hands  of  Lord  Scarborough,  500/.  75.  lOd.  in 
the  hands  of  another  person,  and  1900/.  due  upon  bond  and  turn- 
pike securities. 

The  cause  coming  on  for  farther  directions,  two  questions  were 
made :  First,  whether  the  judgment  creditors  had  a  priority,  with 
regard  to  the  produce  of  the  equity  of  redemption  of  I  he  estates  in 
mortgage  at  the  death  of  the  testator,  or  whether  that  was  to  be 
treated  as  equitable  assets :  Secondly,  If  the  equity  of  redemption 
was  not  to  be  considered  as  equitable  assets,  whether  the  simple- 
contract  creditors  were  not  entitled  to  stand  in  the  place  of  the 
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judgment  creditors  as  to  so  much  of  the  personal  estate  as  should  be 
exhausted  by  them. 

Attorney  General  [Sir  John  Scott],  and  Mr.  Ainge,  for  the  simple- 
contract  Creditors.  In  the  Case  of  the  Creditors  of  Sir  Charles 
Cox,  3  P.  Wms.  341 ;  and  HartweU  v.  Chitters,  Arab.  308,  the 
equity  of  redemption  was  held  equitable  assets.  The  legal  estate 
being  in  the  mortgagee,  the  debtor  had  only  an  equity.  There  is 
nothing,  upon  which  a  judgment  could  attach.  They  ought  there- 
fore to  come  in  pari  passu. 

Upon  the  second  point,  the  right  of  the  simple-contract  cred- 
itors to  stand  in  the  place  of  the  judgment  creditors  may  be  inferred 
from  The  Earl  of  Winchelsea's  Case,  3  P.  Wms.  399,  n. 

The  Solicitor  General  [Sir  John  Mitford],  for  the  Judgment  Cred- 
itors ;  and  Mr.  Lloyd,  for  Lord  Scarborough.  As  to  the  first  point, 
the  judgment  creditors  have  a  right  to  redeem  the  mortgage  ;  and 
the  testator's  having  only  an  equitable  interest  makes  no  difference. 
The  common  case  of  tacking  a  judgment  to  a  mortgage  shows  the 
lien.  There  is  no  difference  between  a  judgment  creditor  and  a 
subsequent  mortgagee,  but  that  the  latter  has  a  particular  lien,  the 
former,  a  general  lien  upon  the  whole  estate.  This  question  is  per- 
fectly decided  in  favor  of  the  judgment  creditors.  Some 
[*  514]  doubt  was  '^  formerly  entertained  upon  the  point ;  Child  v. 
Stephens  (1) ;  and  it  was  left  in  a  great  degree  of  confu- 
sion ;  but  that  was  put  *  an  end  to  afterwards ;  particularly  in  Sytnmes 
v.  Symonds  (2) ;  which  is  a  branch  of  the  cause  of  The  Earl  of 
Bristol  V.  Hungerford  (3).  That  case  was  referred  to,  and  the 
point  was  very  much  agitated,  in  Tempest  v.  Sabine  (4)  in  Chancery, 
January  the  14th,  1745;  and  it  was  held  in  that  case,  and  in  WU- 
Ham  V.  Spearman,  before  Lord  Hardwicke  in  1739,  that  all  incum- 
brances are  to  be  paid  according  to  their  priorities.  Judgment  cred- 
itors are  not  analogous  to  specialty  creditors.  They  have  no  lien 
upon  the  land,  except  as  assets  against  the  heir  or  devisee ;  and  the 
Statute  (5)  having  excepted  devises  for  payment  of  debts  (6),  the 
specialty  creditors  in  that  case  have  no  right  against  the  estate, 
whether  it  was  an  equity  of  redemption  or  a  legal  estate.  Therefore 
as  to  that  the  Court  says,  if  they  take  out  of  real  assets  descended 
or  the  personal  estate  a  satisfieu^tion,  they  shall  not  have  the  benefit 
of  the  provision  made  by  the  testator  for  the  payment  of  his  debts, 
till  they  make  the  other  creditors  equal  with  them  (7).     That  was 

1  Vera.  101. 

1  Bro.  P.  C.  66. 

2  Vem.  524. 
,  The  Solicitor  General  cited  this  caBe  &om  a  manascript  note  by  Mr. 

Browne,  the  King's  CounseL 

(5)  3  &  4  Will.  &  Mary,  c.  14. 

(6)  As  to  tlie  construction  of  that  clause,  see  The  EaH  of  Baih  v.  The  Earl  of 
Bradfordy  2  Ves.  590 ;  Lingard  v.  The  EaH  of  Derby,  1  Bro.  C.  C.  311 ;  Hughes 
V.  Doulben,  2  Bro.  C.  C.  614;  and  that  a  charge  makes  equitable  assets,  posi^ 
Bailey  v.  Eldns,  vol.  viL  319;  Shiphard  v.  Lutwidre,  viii.  26. 

(7)  Haskwood  v.  Pope,  3  P.  Wms.  322,  the  third  point 


(3) 
(4) 
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in  some  degree  noticed  in  Symmes  v.  Symonds.  There  they  claimed 
nothing  under  the  provision  for  payment  of  debts,  but  only  by  vir- 
tue of  their  judgment.  2%e  Case  of  Sir  Charles  Cox^s  Creditors 
and  Hartwell  v.  Chitters,  have  been  considered  as  over-ruled.  Ac- 
cording to  them  every  decree  in  the  common  administration  of  assets 
in  this  Court  is  wrong.  If  leasehold  estates  are  subject  to  mortgages, 
there  is  no  conception,  that  creditors  by  specialty  have  not  a  right 
to  come  upon  the  produce  of  them,  subject  to  the  mortgages.  The 
equity  of  redemption  of  a  leasehold  estate  is  clearly  assets  at  law  (1)  ; 
and  the  executor  is  chai^d  there  with  the  difference  between  the 
value  of  the  estate  and  the  sum  he  paid  in  the  redemption  of  it.  In 
the  case  of  a  mortgage  of  a  freehold  estate  the  equity  of  redemption 
is  assets  at  law ;  and  it  cannot  be  suggested,  tliat  the  specialty  cred- 
itors are  not  entitled  to  their  remedy  against  those  estates  descended 
as  legal  assets  ;  though  they  cannot  be  got  at  but  through  the  me- 
dium of  a  Court  of  Equity. 

The  second  question  is  raised  upon  a  sort  of  equity,  that, 
*  if  these  judgment  creditors  claim  to  be  paid  out  of  the  [*  542] 
land,  they  are  not  to  have  the  personal  estate  applied  to 
their  demands.  There  can  be  no  pretence  for  that.  The  com- 
mon direction  in  every  decree  as  to  marshalling  the  assets  ex- 
pressly mentions  specialty  creditors  ;  but  does  not  refer  to  judgment 
creditors. 

Lord  Chancellor  [Loughborough].  In  the  cases  cited  upon  the 
first  point,  the  equity  of  redemption  was  in  the  debtor :  but  a  judg- 
ment creditor  has  a  right  to  redeem.  Where  there  is  a  mortgage, 
then  a  judgment,  and  then  a  second  mortgage,,  the  judgment  cred- 
itor may  redeem  the  first  mortgage.  The  Case  of  the  creditors  of 
Sir  Charles  Cox,  whether  it  is  right  or  wrong,  applies  to  bond 
creditors  only,  not  to  judgment  creditors. 

The  directions  must  be  given  upon  the  principle,  that  the  judg- 
ment creditors  are  to  be  paid  in  the  first  instance. 

See,  anUj  the  notes  to  £f.  C.  3  V.  557. 

(1)  King  V.  Marissal,  iS»«r%  v.  Watts,  Burden  v.  Kennetfy,  3  Atk.  192,  300, 
739.    See  Lyster  v.  DoUand,  ante,  vol.  i.  431. 
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[1799,  April  19,  22.] 

BEquxsT  for  the  improvement  of  the  city  of  Bath,  construed  to  mean  improvements 
carrying  on  under  an  act  of  Parliament,  not  by  private  persons,  (a) 

Specific  disposition  by  will  in  trust  to  sell,  and  in  the  first  place  pay  debts,  lega- 
cies, and  charges  of  probate  and  execution  of  the  trust,  and  in  the  next  place, 
that  the  residue  of  the  money  be  appropriated  to  the  improvement  of  the  city 
of  Bath,  is  void  by  statute  9  Geo.  11.  c.  36,  as  to  a  navigation  share ;  which, 
beino;  real  estate,  goes  to  the  heir;  and  as  to  money  on  real  securities, as  mort- 
gages, turnpike  bonds,  and  commissioners'  bonds  for  the  improvement  of  the 
city  of  Bath ;  which  go  to  the  next  of  kin:  the  general  residue  undisposed  of 
was  first  applied  to  the  debts  and  other  charges ;  and  the  deficiency  was  borne 
by  the  trust  property,  that  passed  to  the  city  of  Bath,  and  that,  of  which  the 
disposition  failed  by  Uie  statute,  pro  rata,  [p.  543.1 

Construction  upon  the  statute  of  fraudulent  devises,  {jp.  550.] 

Leonard  Coward  by  his  will,  dated  the  23d  of  May,  1794,  and 
duly  executed  to  pass  real  estate,  after  giving  particular  directions  as 
to  his  funeral,  and  some  legacies  of  20/.  each  for  mourning,  gave  to 
Elizabeth,  the  wife  of  Thomas  Baldwin,  her  executors,  administra-  • 
tors  and  assigns,  his  freehold  house  fronting  the  North  Parade  at 
Bath,  as  well  as  five  commissioners'  bonds  for  the  improvement  of  the 
city  of  Bath,  of  100/.  each,  to  be  paid  within  the  year,  having  them 
in  liis  possession  ;  that  her  husband  have  no  control  or  power  over 
the  said  house  and  bonds ;  but  that  it  shall  be  in  her  sole  disposal, 
to  do  with  it  as  she  shall  think  proper,  for  ever.  He  gave  to  Mary 
Chapman  a  house  and  five  other  commissioners'  bonds  for  the  im- 
provement of  the  city  of  Bath,  of  100/.  each,  to  be  paid  within  the 

year,  having  them  in  his  possession,  to  be  her  sole  property 
[*  543]      for  ever ;  and  he  gave  to  *  Anne  Chapman  a  house  and 

five  other  commissioners'  bonds  for  the  improvement  of 
the  city  of  Bath  in  the  same  manner. 

The  testator  then,  after  giving  some  specific  and  pecuniary  lega- 
cies and  annuities,  (some  of  which  were  given  to  charities,)  and 
among  them  four  corporation  bonds  for  500/.  each,  ordered  all  his 
plate  to  be  sold  upon  the  best  terms  and  without  reserve  by  auction 
or  otherwise ;  as  also  one  share  of  the  Bath  Navigation,  if  not  dis- 
posed of  before  his  death,  and  all  the  furniture  of  his  house,  utensils 
and  implements  of  household,  goods,  linen,  china,  (except  the  orna- 
mental jar,  books,  and  book-case,  herein  before  given  to  George 

(a)  Bequests  to  charitable  uses,  made  void  by  statute,  devolve  on  the  testator's 
heir,  or  his  next  of  kin,  or  the  residuary  legatee,  according  to  the  nature  of  the 
property  bequeathed  and  the  language  of  the  will.  2  Williams,  Exec  78G; 
Cooke  V.  Staiionars^  Co.  3  Mylne  &  K.  262.  In  the  present  case,  the  general 
residue  was  naturally  first  applied  to  th:;  debts  and  other  charges.  The  peraonal 
estate  is  deemed  the  natural  and  primary  fund  for  the  payment  of  all  debts ;  and 
tlic  testator  is  presumed  to  act  upon  this  legal  doctrine  until  he  shows  some  other 
distinct  and  unequivocal  intention.  1  Story,  £q.  Jur.  §  572.  See  also4^Dton  v. 
Lupton,  2  Johns,  Ch.  628 ;  Livinsrston  v.  NtwMrk,  3  Johns.  Ch.  319;  M^Kmf  v. 
Greerif  ib.  58 ;  Hmfs  v.  Jadcsorij  6  Mass.  151 ;  Jhinlap  v.  Durdapf  4  Dessaus.  ?h)5  ; 
note  (a)  to  Kidruy  v.  Coxissnwker^  1  V.  436. 
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Redmond,)  and  pictures,  (except  some  prints  and  pictures,  which 
belonged  to  the  kte  Mr.  Redmond,  among  whose  family  the  testator 
directed  them  to  be  divided).  Then  after  giving  to  the  two  servants, 
who  are  and  shall  be  living  with  him  at  his  decease,  complete  mourn- 
ing and  all  his  wearing  apparel  under  every  description,  to  be 
equally  divided  between  them,  and  to  each  of  them  a  legacy  of 
3002.  to  be  paid  in  twelve  months  after  his  decease,  the  testator 
proceeds  thus : 

"  And  my  farther  will  is,  that  my  executors  in  trust  hereinafter 
named  do  collect  together  all  the  money  arising  from  the  sale  of  the 
furniture  of  my  house,  plate,  and  one  share  of  the  Bath  Navigation, 
if  not  disposed  of  before  my  death,  as  well  as  all  securities  for 
money,  mortgages,  corporation  bonds,  in  the  funds,  in  the  Milsom- 
street  bank,  turnpike  bonds,  commissioners'  bonds  for  the  improve- 
ment of  the  city.  East  India  bonds,  and  by  and  out  of  the  moneys 
so  arising  in  the  first  place  pay  and  dischaige  my  just  debts,  legacies, 
funeral  expenses,  and  charges  attending  the  probate  and  execution 
of  the  trusts  of  this  my  will ;  and  that  Mr.  Smith,  notary  public,  be 
employed  in  the  proving  of  my  will,  and  in  every  other  respect 
where  his  advice  shall  be  necessary ;  and  in  the  next  place  my  will 
is,  that  the  residue  of  the  money  be  appropriated  to  the  improve- 
ment of  the  city  of  Bath,  and  be  placed  by  my  executors  in  the 
bank  of  Messrs.  Hobhouse,  Clutteibuck,  Phillott,  and  Lander,  in 
this  city,  at  the  rate  of  3/.  per  centum  per  annum ;  and  that  it  shall 
be  drawn  out  of  the  said  bank  as  the  improvements  shall  require." 

The  testator  then  directed  that  his  namesake  Thomas  Coward 
should  bury  him,  and  find  mourning ;  and  declaring,  that 
now  *  having  made  his  will,  and  disposed  of  his  effects     [*  544] 
agreeable  to  his  own  inclination,  though  perhaps  not  to  the 
parties  concerned,  he  appointed  executors. 

In  June  1795  the  testator  entered  into  a  contract  for  the  sale  of 
the  house  fronting  the  North  Parade  toJCharles  Gunning  for  the  sum 
of  10502.    The  testator  died  upon  the  25th  of  November  1795. 

Upon  the  bill  of  the  executors  praying,  that  the  will  may  be 
established,  and  the  rights  of  the  parties  to  the  real  and  personal 
estate  of  the  testator  be  ascertained,  and  that  the  contract  for  the 
sale  of  the  house  to  the  Defendant  Gunning  may  be  performed,  and 
that  directions  may  be  given  for  the  application  of  the  purchase- 
money,  two  points  were  made. 

The  heir  at  law  and  next  of  kin  insisted,  first,  that  the  disposition 
of  the  residue  for  the  improvement  of  the  city  of  Bath  was  void  for 
uncertainty,  upon  the  ground  that  great  improvements  were  carry- 
ing on  in  that  city  by  private  individuals  as  well  as  by  the  commis- 
sioners under  the  statute  29  Geo.  III.  for  the  improvement  of  the 
city: 

Secondly,  that  if  that  disposition  was  not  void  on  that  ground,  it 
was  void  under  the  statute  9  Geo.  II.  c.  36,  as  to  all  such  parts  of 
the  residue,  as  are  of  the  nature  or  consist  of  real  property. 

By  the  decree  made  upon  the  20th  of  November,  1797,  the  will 

VOL.  IV.  31 
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was  established,  and  the  trusts  were  directed  to  be  carried  into  exe- 
CHtion  except  as  to  the  money  secured  upon  real  estate.  It  was  di- 
rected, that  the  contract  for  the  sale  of  the  house  should  be  carried 
into  execution ;  and  that  the  money  to  arise  by  the  sale  should  be 
considered  as  personal  estate  undisposed  of  by  the  will,  and  be  paid 
into  the  bank ;  and  it  was  declared,  that  the  Bath  Navigation  share 
mentioned  in  the  will  belonged  to  the  Defendant  John  Chapman, 
the  heir  at  law  of  the  testator  (1). 

An  account  of  the  personal  estate  was  directed ;  and  the  Master 
was  directed  to  state  the  particulars,  of  which  the  per- 
[*  545]  sonal  *  estate  consisted  at  the  death  of  the  testator,  and  to 
distinguish  particularly,  how  the  same  was  secured  and 
placed  out  at  his  decease,  and  how  it  had  been  applied  and  disposed 
of.  Accounts  of  the  debts,  funeral  expenses,  legacies,  and  annui- 
ties, were  directed ;  and  it  was  ordered,  that  the  personal  estate 
should  be  applied  in  a  course  of  administration  ;  and  that  an  appro- 
priation should  be  made  to  answer  the  annuities.  The  costs  of  all 
parties  were  ordered  to  be  taxed ;  and  the  consideration  of  far- 
ther directions  was  reserved. 

By  the  Master's  report  it  appeared,  that  the  general  residue  of  the 
personal  estate,  not  specifically  disposed  of,  consisted  of  some  cash 
in  the  house  at  the  testator's  death,  the  money  produced  by  the  sale 
of  the  house  to  Gunning,  a  debt  due  to  the  testator,  and  some  arti- 
cles of  inconsiderable  value  not  enumerated  in  the  wilL 

That  part  of  the  personal  estate,  which  was  held  not  to  pas  by 
the  bequest  for  the  improvement  of  the  city  of  Bath,  consisted  of 
mortgages  to  the  amount  of  4950/.,  five  bonds  of  the  commissioners 
for  the  improvanent  of  the  city  of  Bath,  four  bonds  of  the  corpo- 
ration of  Bath,  and  four  bonds  of  the  commissioners  of  a  turn- 
pike (2). 

The  cause  coming  on  for  farther  directions,  a  point  was  made  on 
behalf  of  the  next  of  kin,  tliat  the  debts,  legacies,  and  funeral  ex- 
penses, and  the  costs  of  all  the  parties,  except  the  Defendant  Gun- 
ning, (who  had  purchased  the  house  in  pursuance  of  the  contract, 
and  whose  costs  were  paid  out  of  the  purchase-money,)  were  to  be 
paid  in  equal  shares  and,  proportions  out  of  the  personal  estate  be- 
queathed for  the  improvement  of  the  city  of  Bath  and  the  personal 
estate  undisposed  of. 

Solicitor  General  [^ix  John  Mitford]^  and  Mr.  Oranty  for  the  next 
of  Kin,  one  of  whom,  the  Defendant  John  Chapman,  was  also  heir 
at  law  of  the  testator.  In  The  Attorney  General  v.  The  Earl  of 
Winchelsea  (3)  the  general  rule  was  established  upon  considera- 

(1)  Arde^  jBudfcme&^v.  Ingnan^  vol.  ii.  652 ;  Momey  Gerund  v.  Ward,  iii.  327. 

(2)  See  Knapjp  v.  WtUianu,  in  the  note  to  Corhyn  v.  Drench,  a$de,  430,  as  to 
turnpike  secariUes ;  and  as  to  mortga^  Attomty  General  v.  Meyridt,  2  Ves.  44 ; 
ofije,  Piekering  v.  Lord  Stamford,  vol  li.  272,  .581 ;  iii.  332,  492 ;  and  the  note,  ii. 
284.  As  to  money  secured  upon  the  poor  rates  and  county  rates.  Finch  v.  Squire, 
poet,  vol.  X.  41. 

(3)  3  Bro.  C.  C.  373;  Pake  v.  Tht  Arddnehop  of  Caiderhury,  Curtis  v.  Htitton, 
pok,  vol.  xiv.  364,  537. 
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tion  of  all  the  cases,  that,  where  a  residue  is  left  for  chiarita- 
ble  purposes,  including  mortgages  and  other  interests,  that  can- 
not go  to  the  charity,  the  debts  and  l^;acies  shall  be  paid  out 
of  the  two  parts  of  the  estate  pro  rata*  A  distinction  is  at- 
tempted in  this  case,  because  the  testator  has  not  given  all  his 
personal  estate.  Several  articles  are  enumerated ;  and  as  to  the 
funds  arising  from  real  securities  the  decree  has  dedared  the  dispo- 
sition void :  but  there  are  other  articles  not  enumerated ;  which  are 
claimed  by  the  next  of  kiif  as  undisposed  of.  The  will  has  directed 
the  debts,  legacies,  funeral  expenses,  and  the  charges  of  the  probate 
and  the  execution  of  the  trusts,  to  be  paid  specifically  out  of  this 
particular  fund  intended  for  the  improvement  of  the  ci^.  The  res- 
idue undisposed  of  was  therefore  intended  to  go  to  the  next  of  kin 
free  from  those  charges ;  and  as  to  so  much  as  cannot  pass  to  the 
charity  there  should  be  the  same  appropriation  as  in  The  Attorney 
OenerfU  v.  The  Earl  of  fVinchebea ;  each  fund  bearing  its  propor- 
tion pro  rata.  It  must  either  be  said,  the  testator  foigot  there  were 
other  articles,  and  meant  that  to  be  a  residuary  disposition,  which 
the  Court  has  already  determined  not  to  be  residuary,  or  that  by  di- 
recting pajrment  of  those  charges  to  be  made  out  of  this  particular 
fund  he  meant  nothing.  That  express  direction  must  have  the  effect 
of  exonerating  all  other  funds.  As  to  real  estate,  it  is  clear,  if  a 
testator  selects  part  of  his  property  for  this  purpose,  as  in  Poms  v. 
Corbet(l)  and  Donne  v.  Lewis  (2),  and  leaves  an  estate  to  descend, 
he  has  declared  his  intention  in  lavor  as  well  of  the  heir  as  the  de- 
visee, that  the  particular  property  directed  to  be  applied  in  satisfiio- 
tion  of  the  debts,  &c.  shall  be  so  applied. 

There  is  no  doubt,  this  particular  fund  is  amply  sufficient  for  these 
burthens  imposed  upon  it  It  is  not  a  mere  chaige,  but  a  gift  to  the 
executors,  in  trust  to  dispose  of  the  property,  and  out  of  the  money 
so  arising  in  the  first  place  to  pay  and  discharge  the  debts,  legacies, 
funeral  expenses,  and  charges  of  the  probate  and  of  the  execution 
of  the  trusts,  and  in  the  next  place,  that  the  residue  be  appropriated 
to  the  improvement  of  the  city  of  Bath.  Several  expressions  can 
have  no  meaning,  unless  the  specific  fund  is  to  bear  these  charges. 
Nothing  but  the  residue  of  that  fund  after  satisfying  those 
charges  is  to  be  appropriated.  The  city  of  *fttth  insist,  [*  547] 
they  are  to  have  the  whole :  which  will  have  the  effect  of 
throwing  these  charges  upon  the  general  residue.  The  Defendant 
Chapman  does  not  contend,  that  the  navigation  share  he  takes  is  not 
to  bear  some  part.  The  appointment  in  The  Attorney  General  v. 
The  Earl  of  Winchebea  is  the  proper  course. 

As  to  the  l^acies  there  is  no  claim  but  in  the  particular  manner 
the  testator  has  given  them  ;  according  to  the  distinction  taken  in 
Hone  V.  Medcraft  (3).      With  respect  to  them  this  fund  must 

(1)  3  Atk.  556.  See  that  case  stated  from  the  Register's  Book,  anU^  vol.  iii. 
116,  n. 

(2)  2  Bro.  C.  C.  257. 

(3)  1  Bro.  C.  C.  261. 


547  HOWSE   V.  CHAPMAN.  [1799. 

contribute  rateably,  even  if  any  distinction  could  be  made  as  to  the 
debts. 

Attorney  Oeneral  [Sir  Jolm  Scott],  Mr.  Mansfield  and  Mr. 
Crrakam,  for  the  Defendant,  the  Clerk  of  the  Commissioners  for  the 
improvement  of  the  City  of  Bath.  7%6  Attorney  General  v.  T%e 
Earl  of  Winehebea  has  no  relation  to  this  question  between  persons 
entitled  to  this  fiind  for  the  benefit  of  the  city  of  Bath  as  specific 
legatees,  and  those  claiming  the  general  residue,  first,  because 
something  is  given  for  the  benefit  of  the  city,  which  cannot  pass ; 
secondly,  because  the  testator  has  omitted  some  particulars  in  the 
enumeration  of  the  articles  to  be  applied  for  the  benefit  of  the  city. 
In  that  case  there  was  a  general  residue  given  to  a  charity,  which 
comprehended  certain  things,  which  could  not  be  given  for  that 
purpose ;  and  in  order  to  pay  the  debts  and  legacies  that  appor- 
tionment was  taken  as  the  rule. 

The  question  in  this  case  is,  whether,  where  there  is  a  specific 
bequest  to  a  charity,  and  a  residue  undisposed  of,  which  the  next  of 
kin  take  by  operation  of  law,  not  under  the  will,  they  have  a  right 
to  say,  they  shall  take  that  part  of  the  personal  estate,  which  is  un- 
disposed of,  free  from  the  debts,  legacies,  and  other  charges.  The 
legacies  are  in  exactly  the  same  case  as  the  debts ;  for  they  are  gen- 
eral legacies  ;  though  there  is  in  this  disposition  for  the  benefit  of 
the  city  of  Bath  a  direction  for  paying  the  legacies  as  well  as  the 
debts.  If  the  whole  residue  was  given  for  the  city,  the  rule  adopted 
in  Hie  Attorney  Oeneral  v.  Tlie^Ikrl  of  nPtncAeZfea  must  be  ap- 
plied :  but  this  is  not,  as  in  tfiat  case,  a  disposition  of  a  general 
residue,  some  parts  of  which  happen  not  to  be  eflfectually  given : 
but  the  general  residue  consists  of  two  species :  so  much  of  the 

personal  estate,  of  which  no  disposition  is  attempted, 
[*  548]     *  and  so  much  as  was  comprehended  in  the  gift  of  the 

city  of  Bath,  but  was  not  effectually  carried  by  that  gift. 
The  debts  and  legacies  are  to  be  paid  out  of  the  residue ;  and  there 
can  be  no  foundation  for  distinguishing  a  gift  falling  into  the  residue 
by  the  effect  of  the  statute  ^1),  so  as  to  throw  any  pert  of  the  debts 
and  legacies  upon  the  specinc  legacies  weO  given  to  the  city.  This 
is  not  like  marshalling.  There  cannot  be  a  marshalling  of  assets 
for  a  charity,  I  admit  (2).  If  this  fund  is  specifically  given  to  the 
city,  the  former  decree  has  shut  out  the  question. 

The  will  gives  nothing  to  the  next  of  kin.  It  is  purely  the  dis- 
position of  the  law.  Then  is  there  any  case,  where  the  next  of 
kin  taking  the  residue  by  intestacy  have  taken  it  free  from  the  debts 
and  legacies,  given  generally,  against  a  specific  gift  of  the  personal 
estate,  merely  because  that  is  given  after  payment  of  the  debts 
and  legacies?  Chray  v.  Minnethorpe  (3)  is  directly  contrary  to  such 
a  claim.  In  that  case  your  Lordship  held,  that  if  an  executor  takes 
the  personal  estate  by  the  ofllce  of  executor,  without  a  trust,  it  shall 


(1)  9  Geo.  II.  c.  96. 
(2J  Mogg  V.  Hodges 
(8)  ^nUf  vol.  iiL  108. 


Hodges,  2  Ves.  52. 


1799.J  HOWSE  V.  CHAPMAN.  648 

not  be  free  from  the  debts,  merely  becaxiee  another  fund  is  sub- 
jected to  the  debts.  As  to  the  real  estate  the  rule  is  very  clearly 
laid  down  by  the  Master  of  the  Rolls  in  Manning  v.  Spooner  (1) 
that  the  order  of  ^>plicatioii  to  the  debts  is,  first,  the  general  per- 
sonal estate,  unless  exempted  expressly,  or  by  plain  implication ; 
secondly,  any  estate  particularly  devised  for  the  purpose,  and  only 
for  the  purpose,  of  paying  debts ;  thirdly,  estates  descended :  fourthr 
ly,  estates  specifically  devised :  but  his  opinion  was,  that  if  a  par- 
ticular estate  is  devised  for  paying  debts,  but  the  intention  is,  that 
the  surplus  shall  go  to  other  persons  than  the  heir,  then  the  descended 
estate  shall  be  first  an>lied.  The  next  of  kin  in  this  case  daim  by 
no  intention.  Unless  they  show  an  intention  to  exempt  the  residue 
of  the  personal  estate  from  payment  of  the  debts,  they  must  take  if. 
subject  to  them.  There  can  be  no  doubt  from  the  very  particular 
enumemtion,  the  testator  thought  he  had  disposed  of  the  whole  resi- 
due :  but  he  happened  not  to  mention  all,  and  not  to  throw  in  the 
general  words  "  all  my  personal  estate/'  It  must  therefore  be  con- 
sidered, as  it  was  upon  the  former  hearing,  a  specific  bequest. 
Considering  it  so,  the  legadbs  would  not  have  been  charged,  if  he 
had  not  used  words  chaiging  them.  This  is  the  first  instance  of 
such  a  claim. 

*  SoUdior  General  in  reply.  The  cases  cited,  where  a  [*  549] 
devise  of  real  estate  for  the  payment  of  debts  was  held  not 
to  exonerate  the  personal  estate,  do  not  apply.  But  the  question  is 
in  principle  that  decided  in  Pows  v.  Corbeiy  and  Donne  v.  LewUj 
both  cases  upon  real  estates  between  the  heir  at  law  and  particular 
demMSt»  and  the  principle  is,  that,  where  a  testator  expressly  ap- 
propriates a~partieular  part  of  his  r^  estate,  that  appropriation  shall 
be  taken  to  be  for  Iha.  benefit  of  the  heir  at  law,  as  much  as  for  the 
benefit  of  the  devisees  of  the  other  part  of  the  real  estate.  PowU 
V.  Cmhet  was  determined  by  Lord  Hardwicke  in  view  of  Galion  v. 
HimcQck  (2)  ;  and  the  principle,  which  is  confirmed  by  Lord  Thur- 
low  in  Dwme  v.  Lewis,  applies  thus  :  the  testator  has  declared,  that 
a  particular  part  of  his  personal  estate  shall  be  a  fund  for  payment 
of  his  debts,  &c. ;  and  that  what  he  has  given  to  the  legatee  is  only 
so  much  of  that  particular  fund  as  shall  remain  after  answering  those 
charges.  Therefore  it  is  a  provision  for  the  benefit  of  all  the  spe- 
cific l^atees,  and  of  those  entitled  to  that  part  of  his  personal  estate 
that  is  not  comprised  in  the  will.  He  has  given  nothing  but  what 
remains  of  that  ifund  after  answering  those  charges.  This  differs 
from  Gray  v.  Miimethorpe^  and  the  other  cases  of  that  class ;  for  this 
is  a  selection  of  a  particular  part  of  the  general  personal  estate  as  a 
fund  for  these  charges,  and  nothing  is  given  but  the  surplus.  What 
18  contended  for  Uie  city  of  Bath,  that  the  general  residue  of  the 
personal  estate  and  the  mortgages  and  other  interests,  that  cannot 
pass  under  the  bequest  to  the  city,  are  to  be  applied  to  the  debts, 

(1)  JbiU.  ToL  ill  114. 

(2)  2  Atk.  424. 
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&c,  in  the  first  place,  is  by  circuity  marahalling  assets  in  favor  of  a 
charity ;  a  contrivance  to  throw  the  charges  upon  that  part  of  the 
personal  estate,  which  is  ineffectually  given,  merely  because  the  tes- 
tator has  in  the  enumeration  made  by  his  will  omitted  some  articles 
of  inconsiderable  value.  The  Attorney  General  v.  The  Earl  of  Win- 
Chelsea  is  in  exact  conformity  to  Akeroyd  v.  Smithson  (1)  and  the 
other  cases  of  that  class  (2). 

Lord  Chancellor  [Loughborough].  This  bequest  to  the  city 
of  Bath  of  particulars  enumerated  is  specific.  As  to  the  general  res- 
idue, must  it  not  be  all  applied  to  pay  the  costs  ?  Are  not 
[•550]  the  costs  of  executing  the  *wiU  always  paid  out  of  a  res- 
idue undisposed  of?  Is  there  a  single  instance,  where  the 
costs  of  the  cause  have  not  been  thrown  upon  the  undisposed  resi- 
due :  I  was  struck  at  first  with  the  singularity  of  the  next  of  kin 
raising  a  right  to  themselves  out  of  the  construction  of  a  part  of  the 
will  that  gives  from  them.  How  can  the  next  of  kin  argue  upon 
the  intention  of  the  testator  in  their  favor  ? 

There  is  no  strict  analogy  between  a  devise  of  land,  creating  a 
fund  for  the  debts,  and  a  residue  of  personal  estate.  First,  the  land 
is  not  subject  to  simple-contract  debts.  Secondly,  it  is  a  devise  in 
favor  of  simple-contract  creditors.  The  specialty  creditor  upon  a 
devise  for  payment  of  debts  must  come  in  under  the  will  (3). 

This  testator  certainly  intended  to  give  every  thing.  The  value 
of  the  articles  omitted  in  the  enumeration  is  very  trifling:  but  he 
happened  to  sell  in  his  life-time  a  real  estate,  which  brings  about 
1000{.  to  the  personal  estate.  He  had  contracted  to  sell  it  and  the 
Court  has  directed  that  contract  to  be  carried  into  execution.  They 
must  give  to  the  next  of  kin  these  things,  the  disposition  of  which 
fails,  because  the  law  will  not  suffer  them  to  pass  f  but  the  1000/., 
which  makes  the  general  residue,  must  be  applied  to  payment  of 
debts  and  other  charges.  It  is  exactly  within  the  case  of  The  At- 
torney General  v.  Winchelsea  with  r^ard  to  the  mcMrtgages  and  other 
things,  that  are  taken  out  of  the  bequest,  because  the  law  takes 
them  out  of  it. 

The  decree  directed  the  Master  to  carry  on  the  accounts  and  to 
distinguish  the  general  residue  of  the  personal  estate  undisposed  of 
fi'om  the  specific  particulars  thereof  bequeathed  for  the  improvement 
of  the  city  of  Bath ;  to  tax  all  parties  their  subsequent  costs,  to  be 
paid  out  of  the  sum  of  1048/  19«.  cash  in  the  bank,  part  of  such 


(1)  3  P.  Wms.  22,  Mr.  Cox's  note. 

\2]Dig-        -        - 


r  V.  Legard,  3  P.  Wms.  23,  Mr.  Cox's  note;  iSofttmoti  v.  TWor,  3 
Bro.  C.  C  589 ;  ante,  vol.  L  44 ;  Hutchaon  v.  Hammond,  Spink  v.  Lewis,  3  Bro.  C. 
C.  128,  355;  ante.  Ex  parte  Broonfidd,  vol  i.  453;  Oxendtn  v.  Lord  CompUm, 
Walker  v.  Denne,  Lord  CompUm  v.  Oxenden,  CkUN  v.  Parker,  ii.  69, 170,  261, 
271 ;  HaUiday  v.  Hudson,  iii.  210,  and  the  notes,  L  &,  204. 

(3)  As  to  tqe  construction  of  the  statute  of  Fraudulent  Devises,  3  A^  4  W.  & 
M.C.  14,see  The  Eari  ^  Baih  v.  The  Earl  of  Bradford,  2  Ves.  590 -,  Lingard 
V.  The  Earl  of  Derby,lBro.C,C.  311;  Hughes  v.  Doulben,2  Bro.  C.C.eU-,  and 
that  a  charge  makes  eouitable  assets,  post,  BaUey  v.  Ehins,  vol.  vii.  319;  Snqh 
hard  v.  Lutwiti^  viiL  26. 

VOL.  IV.  31* 
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general  residue :  that  the  sum  of  395/.  costs  bef<xe  taxed,  and  paid 
by  the  Plaintiffs  out  of  the  general  personal  estate  come  to  their 
hands,  be  repaid  them ;  that  the  remainder  of  the  said  sum  of  1048/. 
I9s.  together  with  the  remainder  of  the  general  residue  of  the  testa- 
tor's personal  estate  be  applied  in  payment  of  his  debts 
and  *  funeral  expenses  in  a  course  of  administration,  and  [*551] 
then  in  payment  of  his  legacies,  as  far  as  the  same  will  ex- 
tend (1). 

It  was  declared,  that  the  bequest  for  the  improvement  of  the  city 
of  Bath  was  a  charitable  bequest  (2)  ;  and  that  the  mortgages,  the 
five  bonds  of  the  commissioners  for  the  improvement  of  the  city  of 
Bath  and  the  four  bonds  of  the  commissioners  of  the  turnpike,  did 
not  pass  thereby,  but  are  undisposed  of  by  the  will,  and  belong  to 
the  next  of  kin  of  the  testator.  It  was  directed,  that  the  Master 
should  distinguish  such  of  the  particulars  of  the  personal  estate 
specifically  bequeathed  for  the  improvement  of  the  city  of  Bath,  as 
are  well  given  and  passed  by  such  bequest  from  such  of  the  partic- 
ulars as  did  not  pass  thereby,  but  belong  to  the  next  of  kin ;  and  it 
was  farther  ordered,  that  the  same  be  applied  pro  rata  in  payment 
of  so  much  of  the  testator's  debts,  legacies,  and  funeral  expenses, 
and  of  so  much  of  the  costs  of  this  suit,  as  the  general  residue  of 
the  testator's  personal  estate  undisposed  of  by  his  will  will  not  ex- 
tend to  pay ;  and  it  was  directed,  that  such  particulars  of  the  per- 
sonal estate  specifically  bequeathed  for  the  improvement  of  the  dty 
of  Bath,  as  did  not  pass  by  the  bequest  for  that  purpose,  be  divided, 
after  the  payments  thereout  before  directed,  among  the  next  of  kin 
of  the  testator  according  to  the  Statute  of  Distribution :  and  that 
such  particulars  specifically  bequeathed  for  the  improvement  of  the 
city  of  Bath,  as  are  well  given  and  passed  by  the  bequest  for  that 
purpose,  be,  after  the  payments  thereout  before  directed,  paid,trans- 
fened,  and  delivered,  to  the  Defendant  John  Sealy  Lawton,  the  clerk 
to  the  commissioners  for  the  improvement  of  the  city  of  Bath,  to  be 
applied,  &c.  

1.  As  to  the  effect  of  the  Statute  of  Mortmain,  upon  charitable  bequests,  see, 
anUy  the  notes  to  Oruve$  v.  Oue,  1  V.  548,  and  the  latter  part  of  note  6  to  Mog- 
gndgt  V.  Thaekwdl,  1  V.  464. 

2.  A  testatoi's  debts  must  be  paid,  by  his  execnton,  out  of  the  residue  of  his 
pemonal  property,  before  even  a  pecuniary  lecatee  of  a  named  sum,  and  afcrHori 
be&re  a  specific  legatee  can  be  e^cted.  AMett  v.  Mumofj  5  Yes.  158.  And, 
unless  some  peculiar  ground  of  exemption  ia  shown,  the  general  fund  must,  as 
was  held  in  the  princiml  case,  pay  all  the  costs  of  executing  the  wilL  Barion  v. 
Cooke,  5  Ves.  464. 

[1)  Smer  v.  Scofor,  Pre.  Ch.  392;  JVUheU  v.  Murray^  Barton  v.  CboAe,  poti,  vol. 

(2)  Momey  Qmaxd  v.  Hedis,  2  Sun.  dt  Stu.  ^7. 
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RUSSELL  V.  LONG. 

[RoLL8.-~1799,  April  22.} 

Words  of  survivorship  in  a  will  shall  not  defeat  the  effect  of  words  importing  a 
tenancy  in  common ;  but  shall  be  referred  to  some  time,  as  the  death  of  the 
tenant  fw  life ;  or  even  to  the  death  <^  the  testator,  though  a  construction  not 
to  be  adopted,  if  there  can  be  any  other,  (a) 

George  Garden  being  seised  of  real  estate  in  the  island  of  Ja- 
maica, and  possessed  of  a  considerable  personal  estate,  by  his  will, 
dated  the  8th  of  May,  1790,  after  giving  some  legacies,  gave  and 
devised  all  the  residue  and  remainder  of  his  real  and  personal  estate, 
after  payment  of  his  debts,  funeral  expenses,  and  legacies, 
[*  552]  *  to  trustees,  and  their  heirs,  executors,  and  administra- 
tors, in  trust  that  they  should  sell  and  dispose  of  the  whole 
of  his  residuary  real  estate  and  slaves,  and  should  place  out  and  in- 
vest the  moneys  arising  in  such  sale,  together  with  his  residuary  per- 
sonal estate,  in  the  house  of  Messrs.  Long,  Drake,  and  Co.  London ; 
whose  letter  for  the  same  should  indemnify  his  said  trustees ;  and  he 
thereby  authorized  and  empowered  the  said  Messrs.  Long,  Drake, 
and  Co.,  to  pay  the  same  for  the  purposes  after  mentioned ;  namely, 
the  yearly  interest  of  the  principal  to  be  paid  to  the  proper  bands  of 
his  mother  Ann  Garden,  then  residing  in  Edinborough,  during  the 
term  of  her  natural  life,  for  her  sole  use  and  benefit ;  and  after  her 
decease  to  pay,  apply,  and  dispose  of,  the  whole  sum  both  principal 
and  interest  arising  from  the  said  moneys  to  be  remitted,  as  afore- 
said, unto  his  three  sisters  Christian  Garden,  Isabel  Ann  Garden,  and 
Elizabeth  Garden,  and  the  survivors  and  survivor  of  them  during 
their  natural  lives,  unto  the  proper  hands  of  his  said  sisters,  and  the 
survivors  and  survivor  of  them  share  and  share  alike,  or  otherwise  to 
permit  and  suffer  them,  his  said  sisters,  and  the  survivors  and  sur- 
vivor of  them  to  receive  and  take  the  same  in  equal  parts,  shares, 
and  proportions  to  and  for  their  and  her  separate  use  and  benefit  the 
survivors  or  survivor  or  their  or  her  heirs  for  ever;  and  he  appointed 
his  trustees  executors. 

(a)  The  doctrine  of  survivorship,  or  jus  aecresctndi,  is  the  distinguishing  inci- 
dent of  title  by  joint-tenancy ;  and,  therefore,  at  conunon  law,  the  entire  tenancy, 
upon  the  deatJi  of  any  of  the  joint-tenants,  went  to  the  survivors,  and  so  on  to 
the  last  survivor,  who  took  an  estate  of  inheritance.  4  Rent,  Com.  260  (5th  edit) 
The  common  law  favored  this  title,  by  reason  of  this  very  right  of  survivorship. 
Its  policy  was  averse  to  the  division  of  tenures,  because  it  tended  to  multiply  the 
feudal  services,  and  to  weaken  the  efficacy  of  that  connexion.  But  this  policy 
ceased  with  the  abolition  of  tenures,  and  even  in  England  this  title  is  not  favored 
in  Equity.  Hawea  v.  Hawes,  1  Wils.  165 ;  Gould  v.  Kemp,  2  My.  &  K.  309 ;  1 
HilUard,  Abr.  432.  In  the  United  States  it  is  reduced  in  extent,  and  the  incident 
of  survivorship  is  still  more  extensively  destroyed ;  except  where  it  is  proper,  as 
in  the  case  of  titles  held  by  trustees.  4  Kent,  Com.  361.  Even  in  States  where 
joint-tenancy  exists,  the  many  questions  in  the  l)ooks  arising  upon  the  construc- 
tion of  the  words  of  a  will  or  deed,  operating  to  create  this  tenancy,  or  a  tenancy 
in  common,  became  comparatively  unimportant  Ibid.  As  to  joint-tenancy  in 
chattels,  see,  rrnfe,  note  (a)  to  Mcrietf  v.  Btrd,  3  V.  628. 
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The  testator  died  soon  afterwards ;  leaving  his  mother,  and  his 
sisters,  who  were  his  co-heiresses  at  law,  surviving  him. 

Ann  Garden,  the  testator's  mother,  died  in  February  1796.  Chris- 
tian Garden  died  in  May  1796,  before  any  distribution  of  the  testa- 
tor's property.  The  bill  was  filed  by  the  surviving  executors  under 
her  will,  dated  the  23d  of  December,  1793,  claiming  one  third  of 
the  capital  under  the  will  of  her  brother. 

Mr.  Grant  and  Mr.  Sutton,  for  the  Plaintiffs.  The  question  is, 
whether  this  will  creates  a  joint  tenancy  or  a  tenancy  in  common  in 
this  residuary  estate.  It  is  clearly  the  latter ;  and  the  shares  are  vest- 
ed in  the  three  sisters  upon  the  death  of  the  testator.  There  have 
been  many  cases  of  this  sort ;  and  it  has  been  uniformly  held,  that 
words  of  partition  and  equal  division  always  control  words  of  survi- 
vorship ;  for  this  plain  reason,  that  a  sense  may  always  be  given  to 
the  latter  by  confining  the  survivorship  to  some  particular 
period,  as  the  death  of  the  testator  or  of  the  *  tenant  [*  553] 
for  life;  whereas  the  words  of  partition  must  remain 
insensible  and  without  operation,  if  it  is  to  be  held  a  joint  ten- 
ancy. 

Lord  Bindon  v.  Lord  Suffolk  (1)  is  always  referred  to  upon  this 
point :  but  it  is  not  the  earliest  case.  The  reasoning  there,  that  the 
words  of  survivorship  were  used  to  prevent  a  lapse  by  the  death  of 
any  in  the  testator's  life-time,  applies  exactly  to  this  case.  The  de- 
cree was  reversed,  but  not  upon  the  ground  that  it  was  a  joint  ten- 
ancy, but  that  the  Lord  Chancellor  had  not  properly  construed  the 
words ;  the  House  of  Lords  being  of  opinion,  that  the  time  referred 
to  was,  not  the  death  of  the  testator,  but  the  time  of  receiving  the 
money ;  which  was  a  debt  due  from  the  Crown  of  rather  a  desperate 
nature.  In  Haws  v.  Haws  (2)  Lord  Hardwicke  states  that  to  be 
the  ground  of  the  reversal  (3).  Stones  v.  Heurtley  (4);  Blisset  v. 
CranweU  ^5),  there  referred  to ;  B4>se  v.  Hill  (6);  Perry  v.  Woods 
(7),  in  which  your  Honor  relied  on  &ringer  v.  Philips  ^8),  a  very 
strong  case.  In  Roebuck  v.  Dean  (9)  the  Lord  Chancellor  said,  it 
was  manifestly  a  tenancy  in  common  upon  the  words  "  equally  to  be 
divided." 

The  words  in  this  will  are  '<  share  and  share  alike  "  and  <<  in  equal 
parts,  shares,  and  proportions."  The  principal  as  well  as  the  inter- 
est being  to  be  paid  after  the  death  of  the  mother,  it  is  impossible  to 
suppose  the  testator  to  mean  a  joint  tenancy ;  a  construction,  against 

(1)  1  P.  Wms.  90. 

(2)  1  Wils.  165;  1  Yes.  13;  3  Atk.  524.  See  the  cases  collected  in  Mr.  San- 
ders^s  note. 

(3)  As  to  that  case,  see  also,  onfe,  JBrogrove  v.  Winder,  vol.  ii.  634,  and  Maberhf 
V.  Strode,  iii.  450. 

(4)  1  Ves.  165. 

(5)  1  Saik.  2aa 

(G  3  Bur.  1881. 

(7)  Ante,  vol.  iil  204. 

(8)  1  £q.  Ca.  Ab.  Id2 ;  1  P.  Wms.  97,  Mr.  Cox's  note. 

(9)  AnU,  vol.  iL  1^  $  4  Bro.  C.  C.  40a    See,  the  note,  ante,  vol.  ii.  267. 
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which  the  Court  always  indines.  Unless  the  words  of  sarvivorship 
are  considered  as  relating  either  to  the  event  of  the  death  of  the 
testator  or  of  the  tenant  for  life,  both  of  which  have  happened,  no 
meaning  can  be  given  to  the  word  '^  principal." 

^r.  CaTwpbetty  for  the  two  surviving  sisters,  Defendants.  There 
is  no  instance,  in  which  a  testator  has  so  frequently  made  use  of 
the  words  ^<  survivors  or  survivor "  as  in  this  will.  It  is  clear  he 
meant  to  give  a  joint  interest ;  and  the  w(»ds  <<  share  and 
[^554]  share  alike"  ^mean  only  that  during  the  hves  of  the  sis- 
ters they  are  to  be  paid  the  interest  in  equal  proportions. 
After  these  words  the  testator  again  introduces  words  of  survivor- 
ship ;  and  the  concluding  words  of  the  sentence  are  expressly  des- 
criptive of  a  joint  interest.  It  is  to  be  observed,  that  the  property 
is  to  arise  from  the  sale  of  a  West  India  estate,  which  must  in  all 
probability  take  place  at  a  distant  time ;  and  in  that  respect  Lard 
Bindan  v.  Lard  Suffolk  applies  very  closely :  the  reason  of  the  re- 
versal of  Lord  Cowper's  decree  being  the  nature  of  the  debt ;  with 
reference  to  which  the  testator  must  have  been  looking  to  a  survivor 
at  a  distant  period.  This  case  differs  from  all  but  that ;  and  that  is 
in  &vor  of  the  Defendants.  This  residue  cannot  be  collected  but  at  a 
considerable  distance  of  time.  It  is  a  clear  rule  of  construction,  that 
no  word  shall  be  rejected,  if  a  sense  can  be  given  to  it.  The 
word  <'  survivor  "  must  be  expunged  from  this  will,  unless  the  con- 
struction of  the  Defendants  is  adopted. 

Mr.  Granty  in  reply  was  stopped  by  the  Court. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  am 
very  well  satisfied  upon  this  cause.  It  is  admitted  very  properly^ 
that  wherever  there  are  words  plainly  importing  a  tenancy  in  com- 
mon, some  construction  must  be  put  upon  the  other  inconsistent 
words,  that  shall,  if  possible,  relate  to  some  time  or  other,  and  not 
such  as.  would  defeat  and  destroy  the  effect  of  the  other  words  im- 
porting a  tenancy  in  common.  If  no  other  sense  can  be  put  upon 
them  except  survivorship  at  the  death  of  the  testator,  that  must  be 
the  construction,  according  to'  the  case  of  Stringer  ^.  Philips : 
though  I  rather  think  there  was  in  that  case  another  time  to  which 
those  words  might  have  applied ;  viz.  the  deaths  of  Lucy  and  Cath- 
erine. But  in  this  case  as  these  sisters  survived  both  the  testator 
and  the  tenant  for  life,  a  reference  to  neither  of  those  circumstances 
will  help  the  construction.  Lord  Thurlow  said,  a  reference  to  the 
death  of  the  testator  is  an  unnatural  construction.  The  case  of 
Lord  Bindan  v.  Lard  Suffolk,  though  coming  from  so  high  an  author- 
ity,  has  been  very  much  doubted,  and  very  lately,  in  a  cause  (1)  be- 
fore the  Lord  Chancellor ;  and  certainly,  when  the  case  and  the 
ground  of  it  are  looked  at,  it  does  seem  a  very  slender  ground,  upon 
which  it  was  determined.  But  whether  it  is  slender,  or  not,  it  is 
r*  fi^'il  decisive.  Lord  Hardwicke  avers  that  to  be  the  ground ; 
L         -I     and  he  was  then  in  *  considerable  practice;  and  must 

(1)  Roebuck  v.  Heim,  ante,  vol.  ii.  965. 


1799.]  RU88ELL  V.  LONG.  555 

have  been  in  the  cause.  That  ground  does  seem  extremely  re- 
fined ;  and  perhaps  it  would  hardl3r  be  adopted,  if  it  was  to  be 
decided  now  ;  but  it  is  decisive  of  the  principle ;  that  you  must,  in 
order  to  reconcile  the  inconsistent  words,  find  some  era,  to  which 
the  words  of  survivorship  are  to  be  referred.  In  this  case  there  is 
nothing  that  in  any  degree  points  to  the  nature  of  the  fund.  It  was 
rather  hinted  at  than  argued,  and  cannot  possibly  be  contended, 
that  it  might  be  a  joint-tenancy  (or  life,  with  a  remainder  to  the  sur- 
vivor forever.  That  cannot  be ;  for  he  has  actually  continued  it 
over  beyond  that  term ;  and  it  is  still  to  be  paid  to  them,  &c.  the 
survivors  and  survivor ;  and  all  the  words  importing  a  tenancy  in 
common  are  repeated. 

Therefore  upon  these  cases,  and  principally  upon  Stringer  v. 
Philips  I  am  of  opinion,  there  are  but  two  eras,  to  which  the  sur* 
vivorship  can  be  referred.  If  all  these  sisters  had  not  survived  their 
mother,  possibly  I  might  have  adopted  the  construction,  that  it  re- 
lated to  the  death  of  the  mother,  and  not  of  the  testator ;  for  I  think, 
that  construction  is  not  to  be  adopted,  if  any  other  can  be. 

Declare,  that  upon  the  death  of  Christian  Garden  her  third  part 
of  the  testator's  residuary  estate  passed  under  her  will. 

With  respect  to  the  operation  of  words  of  BurvivoTship,  see,  onle,  note  2  to  Hill 
V.  Chtqunan^  1  V.  405 ;  see  also  the  note  to  Dougku  v.  I^ard  Chalmtr,  2  V.  501 ; 
and  as  to  the  leaning  of  Courts  in  favor  of  tenancy  in  common,  rather  than  joint 
tenancy,  see  note  4  to  Perry  v.  Woods^  3  V.  204. 


55S''*'  CHAWORTH   V.  BEECH.  [1799. 

CHA WORTH  V.  BEECH. 

[Rolls.— 1799,  April  18,  23.] 

Legacy  of  the  money  due  upon  a  note  held  specific,  upon  the  intentioB;  but  the 
inclination  of  the  Court  is  against  specific  legacies,  and  to  hold  it  a  ffenenl 
legacy,  with  reference  only  to  the  security,  as  the  fund  first  to  be  applied  to 
it,  (a) 

Specinc  legacy  retained  by  the  executor  for  assets ;  but  was  not  wanted :  in  case 
of  depreciation  the  legatee  is  entitled  to  the  original  value,  (b\  [p.  556l] 

Indoisement  upon  a  note,  *'I  give  this  note  to  A."  may  be  provea  as  testamentanr, 
(c)[p.565.] 

George  Chaworth  by  his  will,  dated  the  23d  of  February,  1791, 
gave  to  Sarah  Hawksley  and  her  assigns  an  annuity  of  3002.  for  her 
life,  exclusive  of  a  bond,  which  he  had  that  day  given  and  entered 
into  to  her  for  the  payment  annually  of  the  sum  of  200/.  after  his 
decease ;  and  he  thereby  charged  the  residue  of  his  personal  estate 
with  the  payment  of  the  said  annuity  of  300/.  He  also  bequeathed 
to  her  the  sum  of  200/.  which  he  directed  to  be  paid  to  her  by  his 
executors  and  trustees  within  three  months  after  his  decease ;  and 
after  payment  thereof  and  the  several  other  legacies  and  annuities 
therein  mentioned  he  gave  and  bequeathed  all  the  rest  and  residue 
of  his  personal  estate  and  effects  whatsoevei*  and  whereso- 
[^  556]  ever  to  his  executors,  upon  trust  for  the  sole  use  of  *  Mary 
Ann  Chaworth,  his  only  child,  her  executors  and  adminis- 
trators for  ever,  to  be  paid  to  her,  when  she  should  attain  her  age  of 
twenty-one  years. 

By  a  codicil,  dated  the  29th  of  June,  1791,  the  testator  made  the 
following  disposition : 

«  Whereas  I  am  possessed  of  or  entitled  unto  the  sum  of  80002. 

(a)  See  2  Williams,  Executors,  839,  84a  As  to  the  inclination  of  the  Court 
against  specific  legacies,  see,  anUj  note  (a)  to  Coleman  v.  Coknurn^  2  V.  639 ; 
and  as  to  the  difference  between  specific  and  genera)  legacies,  see,  post,  p.  748, 
note  (a)  Kirbfjf  v.  Patter.  The  same  levies,  according  to  Sir  William  Giant, 
may  be  specific  in  one  sense,  and  pecuniary  in  another ;  specific  as  given  out  of 
a  particular  fund,  and  not  out  of  the  estate  at  large ;  pecuniary  as  consisting  only 
of  definite  sums  of  money,  and  not  amounting  to  a  gift  of  the  fund  itself^  or  of 
any  aliquot  part  of  it  SmUh  v.  Fiizrtraldj  3  V.  &.  B.  5.  Whether  a  bequest  is 
to  be  adjudged  a  specific  disposition  of  an  ideHiical  debt,  or  the  debt  is  to  be  consid- 
ered merely  as  the  fund  out  of  which  it  is  to  be  first  satisfied,  and  the  legacy  to  be 
paid  at  all  events,  although  such  fund  fail,  is  a  question  resolving  itself  into  the 
testator's  intention.  It  has  been  declared  to  be  a  rule  of  construction  applicable 
to  such  cases,  that,  where  the  gift  of  the  legacy  is  so  connected  with  the  debt  as 
security,  as  that  the  gift  of  the  legacy  and  of  the  debt  or  security  are  the  same, 
the  intention  to  give  nothing  more  than  the  identical  debt  or  money  due  on  the 
security  is  apparent,  and,  consequently  the  legacy  will  be  specific.  1  Roper, 
Legacies,  by  White,  172,  173,  174,  ch.  3,  §  7.  See  also  Ses9on»  v.  Seggons,  2 
Dev.  &  Bat  Eq.  453;  J^daon  v.  Carter,  5  Simon,  530. 

(h)  See  1  Roper,  Legacies,  by  White,  229,  230,  ch.  4,  j  & 

(c)  This  cannot  be  since  the  Statute  of  1  Victoria,  c.  26,  §  39,  which  has  pre- 
scribed the  same  form  in  the  execution  of  wills  of  personal^  as  in  wills  of  realty. 
See,  anie^  p.  186^  note  (a)  to  Matthews  v.  ffamer ;  note  (d)  to  Habeij^ham  v.  Vim- 
ceii<,2V.204. 
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which  is  vested  in  the  bank  of  Messrs.  Robert  Smith,  Samuel  Smith, 
Rene  Payne,  and  John  Smith,  of  Nottingham,  and  for  which  sum 
payable  with  interest  at  3  per  cent,  one  month  after  sight  at  Notting- 
ham, I  have  the  promissory  note  of  the  said  bankers,  signed  by 
Abraham  Guinever ;  and  whereas  I  am  also  possessed  of  or  entitled 
to  2002.  secured  by  an  instrument  in  writing.  No,  28,  upon  the  tolls 
arising  by  or  from  the  turnpike  road  between  Derby  in  the  county 
of  Derby  and  Mansfield ;  and  whereas  I  am  possessed  of  a  certain  - 
bond  or  obligation,  bearing  date  the  21st  day  of  June  177 1,  whereby 
William  Chaworth,  heretofore  of  Annesley  aforesaid,  Esq.  deceased, 
became  bound  unto  Abel  Smith  of  Nottingham  aforesaid,  Esq.  in 
the  penal  sum  of  20002.,  conditioned  for  the  payment  of  1 000/.  and 
interest  upon  the  2 1st  day  of  December  then  next  ensuing,  which 
bond  was  paid  off  by  the  obligor's  executor  William  Chaworth  Esq. 
my  late  father,  deceased,  who  took  an  assignment  thereof,  which  as- 
signment is  dated  the  21st  day  of  March  1778 ;  and  whereas  I  am 
also  possessed  of  a  certain  other  bond  or  obligation,  bearing  date  the 
5th  day  of  April  1781,  whereby  the  said  William  Chaworth,  the 
obligor  in  the  before-mentioned  bond,  became  bound  unto  Elizabeth 
Lowe  of  the  town  and  county  of  Nottingham,  widow,  in  the  penal 
sum  of  2100/.,  with  a  condition  thereunder  written  for  payment  of 
10502.  with  interest  for  the  same  after  the  rate  of  4  per  cent,  on  the 
5th  day  of  October  next  ensuing  the  day  of  the  date  of  the  said 
last-mentioned  bond ;  which  bond  was  paid  off  to  the  executors  of 
the  said  Elizabeth  Lowe  by  my  said  father,  who  took  an  assignment 
thereof,  which  assignment  is  dated  the  5th  day  of  April  1779,  to 
which  sums  of  money  secured  by  the  aforesaid  bonds  I  apprehend, 
that  I  as  executor  of  my  said  late  father  am  entitled ;  now  I  do 
hereby  give  and  bequeath  unto  my  friend  Sarah  Hawksley,  who 
lives  with  me,  and  is  named  in  the  aforesaid  will,  the  before-men- 
tioned sum  of  80002.  and  also  the  aforesaid  sum  of  2002. 
and  likewise  the  ^said  two  principal  sums  of  10002.  and  [*557] 
10502.  secured  by  the  aforesaid  bonds  or  obligations  with 
the  note,  bonds  and  other  instruments,  for  security  of  the  aforesaid 
several  sums  so  by  me  bequeathed  to  her ;  and  I  do  hereby  declare, 
I  have  given  and  bequeathed  the  said  several  sums  of  80002.  2002. 
10002.  and  10502.  to  the  said^  Sarah  Hawksley  absolutely  for  her 
own  use  and  benefit,  over  and  above  the  annuity  and  several  lega- 
cies, which  I  have  bequeathed  to  her  by  my  aforesaid  will,  and  also 
over  and  above  the  bond  in  my  said  will  mentioned." 

The  testator  died  on  the  9th  of  July,  1791. 

The  banker's  note  mentioned  in  the  codicil  was  dated  the  9th  of 
June,  1791,  and  was  expressed  to  bear  interest  at  3  per  cent,  from 
the  26th  of  December  preceding  for  value  received  ;  and  the  testator 
made  the  following  indorsement  on  it: 

<' 1791.  June  I3th.  I  give  this  note  unto  Sarah  Hawksley, 
which  is  along  with  me  for  the  love  and  regard  I  have  for  her. 

««  George  Chaworth." 
*^  H^Unus^  J omv  Burton.'' 
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The  testator  also  made  and  signed  indorsements  of  the  same  date 
upon  the  turnpike  security  and  the  bonds  mentioned  in  the  codicil : 
namely, 

Upon  the  former, 

'<  I  give  this  unto  Sarah  Hawksley." 

And  upon  each  of  the  bonds, 

<<  I  give  unto  Sarah  Hawksley  this  bond  which  my  fiither  paid 
off." 

The  testator  at  the  same  time  delivered  the  note,  turnpike  secu- 
rity, and  bonds,  to  Sarah  Hawksley ;  who  in  1792  filed  a  bill  against 
the  executors,  and  the  bankers ;  praying,  that  an  account  might  be 
taken  of  what  was  due  to  her  in  respect  of  the  said  legacies  and  an- 
nuities ;  and  that  the  Defendants  the  bankers  might  pay  the  money 
due  upon  the  note  to  her. 

The  executors  by  their  answer  stated,  that  they  believed,  the  tes- 
tator's assets  were  sufficient  to  pay  all  his  debts,  funeral 
[*558]     expenses,  ^and  specific  legacies,  but  were  not  sufficient 
to  pay  in  full  the  other  legacies. 

By  the  decree  made  in  that  cause  the  19th  of  May,  1794,  direc- 
tions were  given  for  taking  the  accounts ;  and  that  the  Defendants 
the  bankers  should  pay  the  said  sum  of  80002.  admitted  to  be  due 
to  the  testator  upon  their  note,  into  the  bank  to  the  credit  of  the 
cause,  with  the  usual  direction  for  laying  out  the  money ;  and  that 
the  Master  should  compute  interest  upon  the  said  8000/.  according 
to  the  promissory  note ;  and  that  after  deducting  the  costs  of  the 
said  Defendants  what  should  remain  due  should  be  paid  into  the 
bank,  &c.  The  money  was  paid  in,  and  laid  out  accordingly ;  and 
produced  11,8512.  17#.  2d.  3  per  cent  Bank  Annuities. 

The  Master  by  his  report  charged  the  personal  estate  of  the  tes- 
tator with  a  general  pecuniary  legacy  to  Sarah  Hawksley  of  8000/. 
with  interest  at  the  rate  of  4  per  cent,  from  a  year  after  the  death 
of  the  testator.  It  appeared  by  the  report,  that  the  assets,  exclusive 
of  the  money  produced  by  the  note  for  8000/.  were  sufficient  for  the 
debts. 

The  cause  coming  on  for  farther  directions  upon  that  report  anoth- 
er decree  was  made  on  the  25th  of  June,  1796,  by  which  the  funds 
produced  by  the  promissory  note  and  the  interest  were  directed  to 
be  carried  over,  and  applied  as  part  of  the  general  personal  estate  of 
the  testator. 

Sarah  Hawksley  after  having  filed  the  bill  in  that  cause  brought 
an  action  in  the  Court  of  Common  Pleas  against  the  bankers  as  in- 
dorsee of  the  promissory  note  for  8000/.  That  action  was  tried  be- 
fore Lord  Loughborough,  who  was  of  opinion,  the  indorsement  was 
testamentary ;  and,  a  suit  being  then  depending  in  the  Ecclesiastical 
Court  respecting  the  validity  of  the  will  and  codicil,  the  Plaintiff  was 
nonsuited. 

Mary  Ann  Chaworth,  the  residuary  legatee  of  the  testator,  who 
was  no  party  to  the  suit  instituted  upon  the  bill  of  Sarah  Hawksley, 
filed  this  bill  in  1798,  against  the  executors,  and  John  Beech  and 
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Sarah,  his  wife,  late  Saiah  Hawksley,  and  the  trustees  in  their 
marriage  settlement ;  stating,  that  the  Plaintiff  was  not  a  party 
to  the  suit  instituted  by  Sarah  Hawksley ;  and  that  the  proceed- 
ings in  that  case  are  erroneous  in  having  considered  the  legacy 
of  8000/.  as  pecuniary,  and  giving  the  directions  accordingly  ; 
and  that  the  same  ought  to  be  reviewed  and  reversed ;  for  that 
the  said  legacy  was  specific,  and  ought  to  have  been  decreed  to 
be  paid  to  the  legatee  with  interest  at  3  per  cent.,  according  to  the 
note;  and  that  the  Bank  Annuities  purchased  with  the  said  sum  of 
8000/.,  and  the  sum  of  844/.  13«.  7d.,  also  paid  into  Court  for  in- 
terest due  upon  the  said  note,  ought  not  to  have  been  decreed  to  be 
carried  over  and  apportioned  as  part  of  the  general  personal  estate, 
but  ought  to  been  paid  and  transferred  to  Sarah  HawKsley  in  full 
satis&ction  of  the  principal  and  interest  due  to  her  upon  the  said 
promissory  note,  so  specifically  given  to  her. 

The  prayer  of  the  bill  was,  that  the  decrees  and  proceedings  in 
the  said  cause  may  be  reviewed  and  reversed  ;  that  the  legacy  of 
8000/.  to  Sarah  Hawksley  may  be  declared  specific ;  and  that  proper 
directions  may  be  given  upon  that  ground ;  and  that  the  Plaintiff, 
the  residuary  legatee,  may  be  put  into  the  same  situation,  in  which 
she  would  have  been,  if  the  said  proceedings  had  not  taken  place. 

The  executors  by  their  answer  insisted,  Uiat  even  if  the  legacy  of 
8000/.  was  specific,  the  application  of  it  to  the  debts  was  proper ; 
there  not  being  sufiicient  personal  estate  possessed  by  them  to  pay 
the  debts ;  and  that  the  Defendants  must  be  reimbursed  out  of  the 
personal  estate,  after  the  debts  are  satisfied,  when  there  is  a  fund  in 
hand,  and  stand  in  the  place  of  the  creditors. 

Mr.  Lhyd  and  Mr.  Danidy  for  the  Plaintiff.  If  this  is  not  a  spe- 
cific legacy,  there  never  can  be  one,  except  of  some  specific  article, 
as  a  horse,  <&;c.  This  subject  was  very  attentively  considered  by 
Lord  Thurlow  in  AMbbwrner  v.  MGuire  (1).  The  words  in  that 
case  were  not  so  strong  as  those,  in  which  this  legacy  is  given.  In 
Stanley  v.  Pottery  another  case  before  Lord  Thurlow,  on  the  16th  of 
July,  1789,  Edward  Stanley  by  his  will,  dated  the  29th  of  October, 
1777,  made  the  following  disposition.  After  reciting  that  in  1772 
he  had  lent  J.  C.  2000/.  and  that  for  securing  the  same  J. 
C.  had  executed  a  heritable  bond  to  him,  ^  he  gave  that  [*  560] 
his  annual  rent  of  100/.  or  such  annual  sum  for  the  time 
being  as  should  correspond  with  the  principal  sum  of  2000/.  to  the 
use  of  Tatham  and  Potter,  their  executors,  &c.  for  ninety-nine 
years,  if  his  sister  should  so  long  live,  upon  trust  during  the  exist- 
ence of  the  term  out  of  the  annual  rent  and  profits  of  the  premises 
to  pay  to  his  sister  Anne  Stanley  or  her  appointee  for  life  one  an- 
nuity of  60/.  by  half-yearly  payments.  In  1786  the  whole  sum  of 
2000/.  was  paid  off;  and  all  the  securities  were  given  up.  It  was 
held  by  Lord  Thurlow  a  specific  bequest  out  of  a  particular  fund, 
liable  to  the  disadvantages,  as  it  must  have  had  the  advantages,  ojf 

(1)  3  Bra.  C.  C.  lOa 
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a  specific  legacy,  and  therefore,  the  rent  failing  by  the  receipt  of  the 
debt,  the  testator's  sister  was  not  entitled  to  tli^  annuity,  but  it  was 
lost.  Badrick  v.  Stevens  (1)  and  many  other  cases  are  to  the  same 
effect;  which  are  referred  to  in  Mr.  Cox's  note  to  Hiwton  v. 
Pitike  (2)  and  Rider  v.  Wager  (3). 

This  note  was  given  to  Sarah  Hawksley  at  the  time  of  the  in- 
dorsement, a  fortnight  before  the  date  of  the  codicil ;  which  was 
only  for  farther  security,  the  gift  being  in  the  life  of  the  testator. 
If  the  legacy  is  declared  specific,  the  consequences  will  follow  in  the 
other  cause  upon  the  foot  of  that  declaration.  It  was  demanded  by 
the  bill  in  that  cause  as  a  specific  legacy ;  and  therefore  it  is  now 
hardly  open  to  her  to  dispute  it. 

Mr.  Grant,  Mr.  Bichards,  and  Mr.  BtUj  for  the  Defendants 
Beech  and  his  wife.  If,  as  it  is  said,  this  legacy  was  demanded  by 
the  legatee  as  specific,  yet  the  Court  decided  against  her  as  to  that. 
This  is  a  most  direct  legacy  of  money.  It  is  a  legacy  of  80002. 
accompanied  only  with  a  description  of  the  fund,  out  of  which  the 
testator  meant  it  to  come,  and  which  is  suflScient  for  it.  It  is  noth- 
ing more  than  a  demonstrative  legacy,  according  to  the  Civilians. 
He  gives  '<  the  before-mentioned  sum  of  8000/."  not  <<  the  before- 
mentioned  security."  The  bequest  is  merely  of  a  sum  of  money, 
without  any  reference  to  the  security.  All,  that  relates  to  that,  is 
preamble  and  introduction  ;  showing,  that  he  has  a  fund  suflicient 
for  the  legacy,  or,  if  you  please,  that  that  was  the  fund,  out  of  which 
he  wished  it  to  come.  In  all  the  cases  cited  the  legatory  words  are 
immediately  connected  with  the  security,  and  there  was  no  bequest 
of  the  money  unconnected  with  it :  it  was  a  bequest  of 
[*  561]  the  money  arising  from  the  security,  not  an  absolute  *  be- 
quest of  a  sum  of  money.  If  in  Ashbumer  v.  MChdre 
the  bond  produced  no  interest,  nothing  was  given ;  for  there 
was  no  separate  specific  bequest  of  money,  but  only  as  arising 
out  of  that  bond ;  and  as  to  the  principal,  '\i  there  was  no  b<H>d, 
there  was  no  principal  sum  given.  Lord  Thurlow  admitted  the  dis- 
tinction between  a  demonstrative  legacy  and  a  hgatum  nonUnis ; 
which  he  held  the  legacy  in  that  case  to  be. 

Stanley  v.  Potter  is  a  case  of  the  same  sort,  or  rather  stronger. 
The  testator  recites  a  hereditable  security  in  the  Scotch  form :  the 
nature  of  the  security  being  to  give  an  annual  interest,  to  be  taken 
out  of  the  rents  of  the  lands  pledged,  corresponding  to  the  interest 
of  the  capital :  and  he  gives  aJl  that  his  anniuil  rent  to  the  trustees, 
upon  trust  to  pay  the  annuity  to  his  sister.  If  the  trustees  had  no 
annual  rent,  they  had  nothing  to  pay.  Nothing  therefore  could  be 
more  specific  than  that  Badrick  v.  Stevens,  was  a  good  deal  in- 
sisted on  in  the  late  case  of  Roberts  v.  Pocock  (4)  ;  and  is  very 
distinct  from  this  case,  supposing  it  is  not  inconsistent  with  that. 
All  the  legacies  in  Badrick  v.  Stevens  seem  confined  to  the  sum  due 

(l)3Bro.C.C.431. 

(2)  1  P.  Wms.  540. 

(3)  2  P.  Wms.  331. 

(4)  JlnU,  150. 
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npon  the  bond.  Eyen  Rohert$  v.  Pocock  was  a  stronger  case  for 
holding  the  legacies  specific  than  this ;  for  though  the  legacies  ivere 
first  given  generally,  they  were  afterwards  confined  to  that  debt  due 
from  Mr.  Davidson :  in  this  case  all,  that  relates  to  the  specific  fund, 
is  recital  preceding  the  bequest ;  and  there  are  no  subsequent  words 
to  confine  it.  There  is  no  case,  in  which  introductory  words  have 
ever  constituted  a  spedfic  legacy  :  otherwise  there  could  be  no  such 
thing  as  a  demonstrative  legacy  ;  for  the  demonstration  must  be  by 
some  introduction  of  that  sort.  Pawkfs  Case  (1),  the  leading  case 
upon  this  subject,  and  cited  in  Roberts  v.  Pocock,  tallies  exactly 
with  this.  Attorney  General  v.  Parkin  (2),  and  Coleman  v.  Cole- 
man (3)  show,  that  there  is  a  great  distinction  between  a  specific 
legacy,  and  a  bequest  of  a  sum  of  money  marked  with  reference  to 
a  specific  security :  a  distinction  founded  on  good  sense.  The  fund 
so  marked  out  is  merely  security  pointed  out  as  the  most  efilicient 
part  of  the  property.  Ademption  applies  more  particularly  to  lega* 
eies  of  specific  things,  as  a  horse  or  a  manuscript.  Saville  v.  Black" 
et  (4).  Rider  V.  Wager  (5).  Ford  v.  Fleming  (6). 
Coleman  v  Coleman,  *  Upon  these  cases  this  distinction  [^  562] 
is  established  ;  that,  where  a  sum  of  money  is  bequeathed 
with  reference  to  a  particular  fund,  it  is  not  a  specific  legacy. 

As  to  the  indorsement,  the  construction  of  the  will  cannot  be  va- 
ried by  that.  The  Plaintifi*  endeavored  to  make  use  of  that  at  law : 
but  here  she  sues  only  upon  the  bequest. 

But  if  this  legacy  is  to  be  considered  specific,  there  is  another 
point.  The  Plaintiflf  wishes  to  consider  the  legacy  as  invested  and 
appropriated  by  being  paid  into  the  Bank  and  laid  out  in  stock. 
Certainly  there  could  be  nothing  improper  in  the  Court's  applying  it 
to  debts  ;  but  that  cannot  prejudice  the  Defendant.  It  was  paid  in 
generally  as  part  of  the  personal  estate,  without  any  reference  to  the 
legatee  ;  and  the  stock  purchased  with  it  was  afterwards  treated  as 
part  of  the  personal  estate,  applicable  to  securing  the  annuities. 
Clearly  therefore  there  was  no  apprq>riation  to  this  legacy.  The 
only  consequence  of  holding  it  specific  will  be  a  difference  in  the 
calculation  of  interest.  Suppose,  a  hcnrse  was  specifically  given,  and 
the  executor  having  used  the  horse  for  ten  years  was  at  the  expira- 
tion of  that  time  to  ofier  him  to  the  legatee  ! 

Mr.  Lloyd,  in  reply.  The  testator  giving  the  same  thing  by  the 
oodicil  evidently  did  not  consider  the  previous  gift  good  against  him- 
self. It  also  appears  by  the  indorsement  to  be  testamentary.  If  it 
had  been  a  bond,  it  would  have  been  a  good  donatis  mortis  causa  ; 
but  it  has  been  determined,  that  there  cannot  be  such  a  delivery  of 

(1)  Sir  T.  Raym.  335. 

(2)  Amb.  56& 

(3)  j$bi(e,yoLii.639. 

(4)  1  P.  Wms.  777. 

(5)  2  P.  Wma.  388. 

(6)  2  P.  Wms.  469. 
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a  note  (1).  What  can  be  a  specific  legacy  of  a  debt,  if  this  is  not  ? 
I  do»not  know,  that  the  opinion  of  Lord  Thurlow,  in  Ashbumer  y. 
MGuirey  who  dissented  from  Lord  Camden's  opinion  in  Attorney 
Oeneral  v.  Parkin  upon  consideration  of  aU  the  cases,  has  ever  been 
contradicted.  Roberts  v.  Pocock  has  made  no  alteration  whatsoever 
in  the  subject.  It  was  determined  on  the  particular  circumstances^ 
as  the  Lord  Chancellor  states :  the  event  upon  the  whole  will  his 
Lordship  thought,  was  not  in  the  contemplation  of  the  testator. 
The  Lord  Chancellor  intimates,  that  his  mind  has  fluo- 
[*  563]  tuated  very  much  upon  the  point ;  and  that  *  it  might  be 
decided  either  way  ;  but  he  relies  upon  the  circumstances ; 
not  meaning  in  the  least  to  contradict  what  was  laid  down  by  Lord 
Thurlow ;  which  is,  that  where  you  find  the  testator  intended  the 
legatee  should  have  a  particular  debt,  and  gives  that  debt  and  the 
security  for  it,  that  shall  be  specific ;  and  no  doubt,  calling  in  that 
specific  bequest  would  be  an  ademption.  That  is  only  consequen- 
tial. Is  it  possible  to  say,  this  testator  did  not  mean  to  give  that 
identical  note,  and  that  only  7  Transposing  the  words,  it  would  be 
impossible  to  say  he  meant  any  thing  else.  It  must  be  read,  as  if 
he  had  said,  "  I  give  the  note  for  securing  the  sum  of  8000Z."  It 
would  be  very  nice  to  hold,  that  if  the  instrument  was  given,  that 
would  make  it  specific.  Lord  Thurlow  dissented  from  that  distinc- 
tion.    It  is  in  fact  a  gift  of  the  debt  and  the  security  for  it. 

Master  of  the  Rolls.  Upon  the  second  point  there  is  no 
doubt.  The  Defendant's  legacy  has  been  sold;  and  she  is  now 
desired  to  take  a  depreciat^  security.  It  would  be  the  grossest 
injustice.  The  case,  that  has  been  put  of  the  horse,  which 
after  being  worn  out  is  offered  to  the  l^i;atee,  is  exacdy  in  point 
Suppose,  the  horse  had  been  sold,  and  the  money  applied  to  the 
debts  :  the  legatee  must  have  been  entitled  to  the  value  with  interest 
from  the  moment  it  was  used  for  any  other  purpose.  If  this  legacy 
is  specific,  I  must  have  ordered  the  money  to  be  paid  to  her ;  and  it 
must  have  carried  all  the  arrears,  all,  that  was  due  upon  it.  She 
ought  not  to  have  been  turned  round  as  she  was :  but  the  executors 
ought  to  have  indorsed  the  note,  and  let  her  sue  upon  it,  if  the  fund 
was  clear.  If  this  note  is  the  actual  legacy,  it  is  given  with  every 
thing  due  upon  it.  That  is  e<^ually  clear.  As  to  the  mistake,  she 
would  have  been  bound,  if  the  stock  had  risen.  If  it  is  said,  they 
were  obliged  to  make  use  of  the  specific  legacy  as  general  assets,  the 
consequence  is,  she  must  be  placed  in  the  same  situation  as  if  she 
had  lent  that  sum  to  the  general  assets.  I  have  not  the  least  diffi- 
culty upon  this  part  of  the  case. 

The  other  point  is  very  doubtful.  I  should  not  dismiss  this  bill 
with  costs,  nor  prevent  the  executor  from  having  costs  out  of  the 
residue.     It  was  a  mistake  in  the  Master's  office. 

April  23c{.     Master  of  the  Rolls  [Sir  Richard  Pepper  Ar- 

(1)  See  MUUr  v.  MiUer,  3  P.  Wms.  356,  and  the  cases  refen-ed  to  in  Mr.  Cox's 
note,  357 ;  and  Tate  v.  lEIbert,  arUe^  vol.  ii.  111. 
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den].  The  object  of  this  bill  is  to  have  a  mistake  in  the  de- 
cree in  another  cause  upon  the  bill  of  the  Defendant  Mrs.  Beech, 
claiming  as  a  legatee  under  the  will  of  George  Chaworth,  and 
to  which  bill  this  Plaintiff  was  no  party,  set  right;  and  the 
alleged  error  is,  that  a  legacy  demanded  by  her  bill  has  been 
reported  by  the  Master,  and  acted  upon  in  the  accounts  in  that 
cause,  as  a  pecuniary  legacy  of  8000/.  with  interest  at  4  per 
cent,  according  to  the  course  of  the  Court  from  one  year  after  the 
testator's  decease ;  whereas  this  bill  alleges,  that  it  was  a  specific 
legacy  secured  by  a  note  for  8000/.  and  interest.  The  bill,  that 
was  brought  by  the  legatee,  claimed  this  with  several  other  securities 
under  the  will  of  Chaworth  as  specific  legacies.  By  the  answer  of 
the  executors  they  do  not,  as  it  was  supposed,  admit,  that  they  had 
assets  to  entide  the  legatee  to  have  those  specific  securities  deliv- 
ered up  to  her.  They  only  say,  they  believe,  the  assets  were 
sufficient  to  pay  the  debts,  funeral  expenses  and  specific  legacies, 
but  not  to  pay  in  full  the  other  legacies ;  but  not  admitting  assets,  an 
account  was  directed ;  and  the  Master  has  reported  this  legacy  to 
be  pecuniary.  It  seems,  and  I  understand,  that  the  other  legacies 
were  considered  by  him,  and  acted  upon  under  the  report,  as  speci- 
fic ^1).  The  consequence  of  the  report,  that  this  legacy  was  pe- 
cuniary, was,  that  the  decree  followed  the  report ;  and  the  direc- 
tions were  given  upon  that  footing.  The  money  due  upon  the  note 
was  paid  in,  and  laid  out  in  stock  under  the  decree :  and  that  stands 
generally  as  money  in  the  cause.  It  is  farther  sought,  I  believe,  by 
this  bill,  that  the  Defendant  ought  not  only  to  be  declared  entitled 
to  this  as  a  specific  legacy,  but  that  she  must  likewise  take  so  much 
stock  as  was  purchased  by  the  money  paid  in ;  that  it  was  an  ap- 
propriation by  which  she  must  gain  or  lose. 

The  great  question  is,  whether  this  is  or  is  not  a  mistake ;  being  a 
specific  legacy,  though  reported  to  be  pecuniary.  It  is  not  imma- 
terial to  state  (and  it  forms  a  very  precise  feature  of  the  cause  as  to 
this  question)  the  transaction,  that  took  place  as  to  this  note  before 
the  testator's  death ;  which  puts  out  of  all  doubt,  what  he  really 
meant  by  this  legacy.  Some  time,  not  long,  before  his  death  he  took 
this  note  from  the  bankers  at  Nottingham,  for  8000/.  with  interest  at 
3  per  cent,  payable  one  month  after  sight ;  but  the  interest  was  to 
commence  from  a  prior  date.  A  few  days  afterwards  he  makes  the 
indorsement  upon  the  note,  that  he  gives  it  to  Sarah  Hawksley ;  and 
about  a  fortnight  afterwards  he  made  the  codicil,  upon  which  the 
point  arises. 

*  The  question  first  to  be  decided  is,  whether  according  [  *  565] 
to  the  rules,  that  have  prevailed  with  regard  to  specific  and 
pecuniary  legacies,  this  legacy  is  specific,  or  not  7  I  confess,  I  think, 
the  Counsel  for  the  Plaintiff  is  right  in  saying,  that  if  this  is  not 
specific,  there  never  can  be  a  specific  legacy  of  any  thing  but  a  mov- 
able chattel.      In  Ashbumer  v.  M^GuirCy  which  is  hardly  so  strong 

(1)  This  was  agreed  at  the  bar. 
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&s  this,  Lord  Thurlow  clearly  decided  the  point.  I  admit,  the  bounds 
between  specific  and  pecuniary  legacies  are  sometimes  very  nice,  and 
the  arguments  too  refined  :  but  we  are  now  come  to  a  clear  under* 
standing  of  the  rule,  upon  which  the  Court  proceeds ;  that  the  will 
is  to  be  read  with  an  inclination  to  hold  it  a  general  legacy,  with  ref- 
erence only  to  the  particular  fund,  as  that,  out  of  which  it  is  in  the 
first  place  to  be  paid.  Before  I  come  to  consider  this  case,  I  desire 
to  be  understood  not  to  deny,  that  a  sum  of  money  may  be  given, 
and  a  reference  made  to  a  particular  part  of  the  estate,  as  that  part, 
out  of  which  the  testator  thinks  it  most  convenient  that  it  should  be 
paid.  That  was  clearly  admitted,  and  accurately  stated,  in  the  ar- 
gument of  the  next  cause  (1^,  upon  which  I  am  to  give  judgment. 
There  are  such  cases  certainly ;  and  the  court  is  so  desirous  of  con- 
struing it  a  general  legacy,  that  if  there  is  the  least  opening  to  imagine, 
the  testator  meant  to  give  a  sum  of  money,  and  referred  to  a  partic- 
ular fund  only  as  that,  out  of  which  in  the  first  place  he  meant  it  to 
be  paid,  the  legatee  will  have  this  advantage ;  that  it  shall  be  con- 
sidered pecuniary,  so  as  not  to  have  the  legacy  defeated  by  the  des- 
truction of  the  security,  if  that  should  be  destroyed,  and  that  he  has 
a  right  to  call  for  an  appropriation. 

Let  us  see,  whether  this  can  be  considered  as  such  a  legacy :  viz. 
a  legacy  of  8000/.  at  all  events,  with  a  reference  to  the  debt,  not  as 
a  subject  of  the  legacy,  but  merely  as  the  most  convenient  fund  to 
discharge  it  for  the  benefit  of  the  legatee.  The  indorsement  upon 
the  note  is  suflicient,  I  think,  to  have  been  proved  as  testamentary, 
if  the  testator  had  died  without  giving  it  by  his  will.  If  it  had  not 
been  mentioned  in  the  will,  that  indorsement,  which  viras  afterwards 
determined  by  Lord  Loughborough  in  the  action,  that  was  brought 
to  be  testamentary,  might  have  been  proved.  Then,  when  we  read 
that  and  the  will,  the  latter  is  nothing  more  than  a  recognition  of 
that  testamentary  indorsement  made  upon  the  note ;  and,  with  all 
the  anxiety  I  feel  not  to  hold  a  legacy  specific,  unless  it  is 
[*566]  demonstrably  so,  it  is  impossible  not  to  say,  this  *  testator 
meant  to  give  the  note  itself  with  all  the  interest  due  upon 
it.  If  there  had  been  no  indorsement  upon  the  note,  even  upon  the 
will  itself,  and  the  case  of  Ashhumer  v.  M^Chiire^  which  is  the  true 
rule  upon  this  point,  I  must  hold,  that  the  legacy  is  that  note,  and 
nothing  else. 

I  need  not,  except  with  reference  to  the  next  cause  (2)  to  be  de- 
cided, enter  much  into  the  question  in  Aihhumer  v.  m'Cruire :  but 
that  case  was  determined  by  Lord  Thurlow  upon  very  full  consider- 
ation. His  Lordship  took,  I  believe,  two  years  before  he  gave  judg- 
ment. He  had  considerable  doubt  upon  it.  It  was  pressed  upon 
him,  that  the  opinion  he  finally  adopted  would  infringe  upon  the 
doctrine  of  Lord  Camden  in  7%e  Attorney  General  v.  Parkin ;  and 
Lord  Thurlow  seems  not  entirely  to  agree  with  that  doctrine :  but, 


8! 


Innes  v.  Johnam.    See  the  next  case. 
hi$U8  V.  Johnmm, 


1799.]  CHAWOBTH  V.  BEECH.  566 

I  think,  this  very  clearly  distinguishes  those  cases,  and  I  see,  in  the  late 
cases  of  Colman  v.  Colman  and  Roberts  v.  Pocock,  the  Lord  Chan- 
cellor considers  Lord  Camden  to  have  proceeded  upon  this  idea, 
which  is  sustainable,  that  the  testator  did  not  mean  any  particular 
mortgages,  bonds,  and  securities,  but  any  mortgages,  bonds,  and  se- 
curities, that  he  might  happen  to  have.  If  so,  that  is  sulficient  to 
sustain  7%e  Attamey  General  v.  ParJcin,  without  holding,  that  Ash- 
burner  v.  M'Cruire  has  overturned  it ;  which  Lord  Thurlow  did  not 
mean  to  do,  though  he  intimated  his  doubts.  But  Athbumer  v. 
M^Chiire  established  this ;  that,  if  the  legacy  is  meant  to  consist  of 
the  security,  it  is  specific ;  though  the  testator  begins  by  giving  the 
sum  due  upon  it.  It  would  be  time  ill  spent  to  go  over  the  cases 
commented  on  by  Lord  Thurlow ;  for  I  should  do  it  much  less  ably 
than  he  has  done.  I  shall  only  observe,  that  he  mentioned  Lord  Com- 
ileion  v.  Lord  Fanshaw  (I)  ;  in  which  the  legacy  of  a  debt  was  held 
as  much  specific  as  the  devise  of  a  fieum.  If  that  case  is  accurately 
stated,  (and  it  is  in  a  very  good  book,  and  also  in  Precedents  in 
Chancery,  but  upon  another  point)  it  is  an  authority  perfectly  con- 
clusive upon  the  subject,  and  fully  suflicient  to  warrant  ^A&umer  v. 
M^Chdre ;  and  upon  a  very  attentive  perusal  of  that  case  I  am  of 
opinion,  that  it  is  put  upon  a  ground,  that  cannot  now 
be  mistaken  ;  that  such  a  legacy,  unless  there  ♦  is  a  ground  [•  567] 
for  considering  it  a  legacy  of  money,  and  that  the  security 
is  referred  to  only  as  the  most  convenient  mode  of  paying  it  out  of 
the  assets,  it  is  as  much  specific  as  a  l^acy  of  a  horse,  a  cow,  or 
any  movable  chattel  whatsoever.  Therefore,  upon  the  authority  of 
Ashbumer  v.  M^ChUrCf  with  all  the  inclination  I  feel  to  support 
this  as  a  pecuniary  legacy,  I  am  of  opinion  it  is  nothing  but  a  gift  of 
this  note. 

As  to  the  other  point,  this  legatee,  soon  after  the  death  of  the  tes- 
tator, brought  an  action  as  indorsee  of  the  note ;  which  was  tried 
before  the  present  Lord  Chancellor,  then  Lord  Chief  Justice,  who 
thought  the  indorsement  testamentary  ;  and  therefore  no  one  could 
bring  the  action  but  the  executor.  She  also  filed  a  bill ;  and  then 
it  was  overlooked ;  and  this  was  thought  a  pecuniary  legacy :  but 
the  consequence  has  been,  that  her  legacy  was  put  out  in  the  funds ; 
and  now  it  is  said,  she  ought  to  take  so  much  stock  as  was  purchased. 
That  would  be  the  grossest  injustice  to  her.  She  had  a  right  to  the 
specific  legacy.  If  the  assets  did  not  want  it,  she  had  a  right  to 
have  it  delivered  up.  She  was  not  bound  to  lay  it  out  in  the  funds : 
if  she  had  done  so,  she  would  have  a  right  to  the  rise,  and  be  liable 
to  the  &11.  Instead  of  that,  the  executors  insisting  it  should  not  go 
out  of  Court,  it  was  paid  in  and  laid  out  in  stock.  It  is  no  more 
than  the  case,  that  was  put  in  the  argument,  of  a  legacy  of  a  horse, 
which  the  executor  refused  to  let  go,  lest  there  should  be  a  deficien- 
cy of  assets,  and  having  used  and  worked  the  horse  a  considerable 

(1)  1  £q.  Ca.  Ab.  3d8. 
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time,  afterwards  offered  to  return  him :  the  legatee  then  may  insist 
upon  the  value. 

Declare,  that  the  legacy  of  80002.  ought  to  be  deemed  and 
taken  as  a  specific  legacy;  and  that  the  Defendants  are  entitled 
to  the  sum  due  upon  the  note  at  the  time  it  was  paid  into  Court, 
with  interest  at  4  per  cent,  from  that  time ;  and  all  parties  must 
have  their  costs  (1).  

1.  For  a  statement  of  the  rules,  establishing  the  criterion  of  a  specific  legacy, 
see,  anUj  the  notes  to  Coleman  v.  Colemanj  2  V.  639. 

3.  Ck>urts  of  Equi^  are  always  anxious,  as  in  the  present  case,  to  hold  a  legacy 
to  be  pe6uniary,  rather  than  specific.  Innes  v.  Johnson^  4  Ves.  573 ;  ISrby  v. 
PaUer,  4  Ves.  752;  SihUtf  v.  Perry,  7  Ves.  529;  Webster  v.  Htde,  8  Ves.  413. 
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[Rolls.— 1799,  April  22,  2a] 

Testator  gave  to  his  sister  the  interest  of  3002.  upon  bond  for  life,  and  ailer  her 
decease  to  her  daughter  the  interest  due  upon  the  said  bond  at  her  death,  with 
the  principal :  the  Teg|acy  is  specific ;  and  there  being  amonj^r  other  bonds  one 
of  the  exact  amount,  it  was  held  to  refer  to  that,  though  an  insolvent  security, 
and  the  interest  in  arrear  before  the  death  of  the  testator,  (a) 

The  inclination  of  the  Court  is  against  specific  legacies,  [p.  56o.] 

The  construction  must  be  upon  the  fai6e  of  the  will,  before  the  account  of  the 
efiTects  is  considered,  to  see,  whether  that  affords  a  foundation,  [p.  568.] 

Dividend  received  by  an  executor  on  account  of  a  bond  specificidly  bequeathed, 
but  retained  by  him,  and  another,  to  which  he  was  beneficially  entitled  under 
the  will,  apportioned,  [p.  568.1 

Favor  or  disfavor  to  the  object,  if  the  intention  can  be  discovered,  is  not  a  ground 
for  construing  a  will,  [p.  574J 

The  Master  of  the  Rolls  was  of  opinion,  that  upon  the  bequest  of  a  debt  there  is 
no  distinction  between  a  voluntary  and  compulsoiy  pajfinent  to  the  testator  as 
to  the  question  of  ademption,  [p.  574.] 

Joseph  Cave  by  his  will,  dated  the  8th  of  July,  1781,  made  the 
following  disposition : 

^\  Imprimis,  I  give  and  bequeath  to  my  beloved  sister  Christian 
Innes  the  full  interest  of  300Z.  upon  bond  during  the  term  of  her 
natural  life ;  and  after  her  decease  then  I  give  and  virill  to  her  daugh- 
ter, by  name  Christian  Innes,  all  the  interest,  that  shall  be  fairly  and 
justly  due  upon  the  said  bond  at  the  time  of  her  death,  together 
with  the  principal  to  have  and  dispose  of  at  her  own  discretion,  but 

(1)  See  the  next  case ;  Kirhy  v.  Patter,  pod,  748 ;  and  the  note,  ante,  vol.  iL 
641. 

(a)  As  to  specific  legacies,  nnd  the  inclination  of  the  Court  against  them,  see, 
ante,  note  (a)  to  CoUman  v.  Coleman,  2  V.  6^ ;  as  to  the  distinctions  between 
specific  and  pecuniaiy  legacies,  particularly  with  regard  to  stock,  see  posl,  p. 
748,  note  (a)  Kxrly  v.  Potter ;  as  to  legacies  of  debts,  see,  anU,  p.  555,  note  (a) 
Chaworth  v.  Beech. 

VOL.  IV.  32* 
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not  before  the  age  of  twenty-one  years  complete ;  and  lastly,  I  do 
hereby  nominate  and  appoint  my  dearly  beloved  wife  Susannah  sole 
and  only  executrix  of  this  my  last  will  and  testament,  leaving  and 
giving  unto  my  said  dear  beloved  wife  Susannah  all  my  real  and 
personal  estate  with  as  full,  ample,  and  absolute,  a  right,  claim,  prop- 
erty, and  interest,  in  them  as  I  myself  had  at  any  time  before  and 
at  the  time  of  my  death." 

The  testator  died  in  January  1781 ;  leaving  personal  estate  to  the 
amount  of  1500/.  after  payment  of  his  debts  and  funeral  expenses. 
He  was  in  possesion  of  two  bonds  from  Alexander  Innes  the  elder, 
the  husband  of  Christian  Innes  the  elder,  and  Alexander  Innes  the 
younger,  his  son,  to  the  testator ;  by  the  first  of  which,  dated  the 
3d  of  September,  1768,  Alexander  Innes  the  elder,  and  Alexander 
Innes  the  younger,  in  consideration  of  the  sum  of  300/.  lent  to  them 
by  the  testator,  jointly  and  severally  bound  themselves,  their  heirs, 
and  executors,  to  repay  the  same  with  interest  at  the  rate  of  5  per 
cent,  from  the  date  of  the  bond ;  and  in  case  of  failure  the  obligors 
bound  themselves  to  pay  to  the  testator,  his  heirs,  executors  and  as- 
signs, the  sum  of  60/.  sterling  penalty  over  and  above  the  principal 
sum  of  300/.  and  the  interest  at  the  rate  of  5  per  cent.  &c. 

By  the  the  other  bond,  dated  the  16th  of  February,  1769,  Alex- 
ander Innes  the  elder  and  Alexander  Innes  the  younger,  in  consid- 
eration of  the  sum  of  200L  lent  to  them  by  the  testator,  jointly  and 
severally  bound  themselves,  their  heirs  and  executors,  for  the  repay- 
ment with  interest  at  the  rate  of  five  per  cent,  from  the  25th  of 
December  preceding ;  and  in  case  of  failure  the  obligors 
bound  ♦  themselves  to  pay  to  the  testator,  his  heirs,  execu-  [  *  569  ] 
tors  and  assigns,  the  sum  of  40/.  sterling  penalty  over  and 
above  the  principal  sum  of  200/.  and  interest,  &c. 

The  executrix  caused  the  two  bonds  for  300/.  and  200/.  to  be  put 
in  suit  in  the  Court  of  Session  in  Scotland,  in  June  1782  against 
Alexander  Innes  the  elder,  and  in  June  1783  against  the  represen- 
tatives of  Alexander  Innes  the  younger,  who  was  dead.  A  decree 
for  payment  of  these  bonds  was  obtained :  but  all  that  was  recovered 
was  the  sum  of  54/.  55.  received  in  1786  from  the  trustees  for  the 
creditors  of  Alexander  Innes  the  younger  in  part  discharge  of  the 
two  bonds,  and  the  interest.  rThe  costs  incurred  amounting  to  14/. 
155.  left  a  balance  of  39/.  IO3.  in  the  hands  of  the  executrix  on  ac- 
count of  those  bonds. 

The  testator  was  also  at  the  time  of  his  death  possessed  of  other 
bonds  executed  to  him,  namely,  one  from  Nicholas  Nugent  for  the 
sum  of  1500/. ;  another  dated  the  30th  of  May,  1776,  from  Sarah 
Flees  for  200/.  and  interest ;  and  another,  dated  the  14th  of  August, 
1777,  from  Sarah  Flees  for  350/.  The  testator  had  before  his  death 
received  1100/.  of  the  money  due  upon  the  bond  from  Nugent; 
and  the  remaining  409/.  with  the  interest  was  afterwards  received  by 
his  executrix.  The  money  due  on  the  two  bonds  from  Sarah  Flees 
was  not  received. 

Alexander  Innes  the  elder  being  also  dead,  the  biU  was  filed  by 
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his  widow  and  her  daughter  against  the  execotrix  of  the  testator  and 
her  second  husband ;  praying,  that  the  Defendants  might  be  decreed 
to  pay  the  Plaintiff  Christian  Innes,  the  elder,  the  interest  of  3002. 
since  it  ought  to  have  been  paid,  and  to  place  out  the  principal  for 
the  benefit  of  the  other  Plaintiff,  according  to  the  will. 

The  bill  stated,  that  as  to  the  two  bonds  due  to  the  testator  from 
Alexander  Innes  the  elder  and  Alexander  Innes  the  younger,  at  the 
date  of  the  will  the  obligors  were  insolvent  to  the  knowledge  of  the 
testator ;  and  no  interest  had  been  paid  upon  them  since  the  yeax 
1776 ;  and  in  1778  the  estates  of  the  obligors  were  sequestrated  by 
the  Court  of  Session  in  Scotland. 

The  Defendants  by  their  answer  stated,  that  the  Defendant  Su- 
sannah Johnson  being  desirous  to  secure  to  the  Plaintiffs 
[*&70]  the  ^benefit  intended  them  by  the  testator,  and  being  ap- 
prehensive, that  they  might  lose  the  same  by  reason  of  the 
death  of  Alexander  Innes  the  younger  in  embarrassed  circumstances 
at  Jamaica  about  the  year  1782,  and  by  reason  of  the  declining  for- 
tune of  Alexander  Innes  the  elder,  (from  neither  of  whom  the  De- 
fendant ever  received  any  interest  due  upon  the  said  bond),  unless 
recourse  should  be  had  to  a  Court  of  justice,  had  cause  the  said  two 
bonds  to  be  put  in  suit :  but  she  was  not  able  to  enforce  the  decree 
against  Alexander  Innes  the  elder,  owing  to  his  residing  during  his 
life  in  some  privileged  place  in  Edinburgh ;  and  all,  that  was  re- 
covered upon  the  said  two  bonds,  was  the  sum  of  54/.  5s,  received 
from  the  trustees  for  the  creditors  of  Alexander  Innes  the  younger, 
notwithstanding  every  possible  exertion.  The  Defendant  submitted, 
that  she  was  at  liberty  to  place  the  sum  of  39Z.  10«.,  the  balance 
after  deducting  Ihe  costs,  to  the  account  and  in  discharge  of  the  said 
bonds  and  the  interest ;  being  willing  to  assign  over  the  said  bond 
for  300/.  to  the  Plaintiffs. 

The  Defendant  Susannah  Johnson  by  her  farther  answer  stated, 
that  she  did  not  know,  whether  the  obligors  in  the  said  two  bonds 
were  at  the  date  of  the  will  insolvent  to  the  knowledge  of  the  testa- 
tor ;  or  whether  no  interest  had  been  paid  upon  them  from  the  year 
mentioned  in  the  bill,  or  whether  the  estates  of  the  obligors  were  se» 
questrated  in  the  year  mentioned  in  the  bill ;  that  she  never  offered 
to  deliver  up  the  said  bonds  to  the  Plaintiffs,  and  never  was  applied 
to  for  that  purpose :  if  she  had  been,  she  was  ready  to  assign  the 
bond  for  300/.  She  never  heard  the  testator  say,  that  the  Inneses 
were  insolvent:  but  he  has  in  her  presence  expressed  his  surprise 
and  displeasure  at  the  interest  upon  the  said  two  bonds  not  being 
regularly  paid. 

Mr.  Graham  and  Mr.  Alexander^  for  the  Plaintiff.  The  claim 
made  by  this  bill  may  be  argued  three  ways ;  First,  that  this  is  a 
legacy  of  money  with  reference  to  a  particular  fund,  or  a  demonstra- 
tive legacy  :  Secondly,  that  it  is  specific,  but  not  individual :  that  is, 
if  you  can  find  any  sum  of  300/.  due  upon  bond,  it  shall  attach 
upon  that :  Thirdly,  as  it  will  be  contended  for  the  Defendant,  that 
it  is  an  individual  legacy  due  upon  a  particular  bond.     If  that  is  so. 
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it  must  be  taken  for  better  or  worse ;  and  the  Plaintiffs  must 
fail.  Upon  the  first  and  third  points,  a  legacy  is  demonstra- 
tiTe,  where  the  sum  is  mentioned;  and  the  legacy  shall  not 
be  lost,  though  the  fund  fails.  Ashbumer  v.  MGuire  (1)  cer- 
tainly raises  some  difficulty  as  to  that  The  inclination  of  the 
Court  is  against  holding  a  legacy  specific;  and  unless  there  is 
something  in  the  will  marking  to  demonstration,  tliat  the  legatee 
shall  take  the  thing  described  specifically  and  individually,  the 
Court  would  rather  consider  it  simply  as  a  legacy  secured  by  a 
particular  fund  only,  and  not  to  follow  the  fate  of  that  particular 
fund.  Most  of  the  cases  are  referred  to  in  The  Attorney  General  v. 
Parkin  (2),  Ashbumer  v.  MChdrey  Simmons  v.  VaUance^  (3),  and 
RobertM  v.  Pocock  (4).  The  conclunon  is,  that  this  is  no  more  than 
a  demonstrative  legacy.  Pawlefs  Case  (5)  is  precisely  the  law 
upon  the  subject :  but  the  old  distinction,  as  to  a  legacy,  of  a  debt  re- 
ceived by  the  testator,  between  a  compulsory  payment  upon  his  call- 
ing for  it  and  a  voluntary  payment,  is  now  clearly  exploded  by  Lord 
Macclesfield  in  Lord  Thomiond  v.  Lwd  Suffolk ^  (6),  Lord  Camden 
in  The  Attorney  General  y.  Parkiny  and  LordThurlow  in  Ashbumer 
V.  MChiire  (7).  The  case  of  The  Attorney  General  v.  Parkin  was 
very  much  studied  by  Lord  Camden ;  who  evidently  inclined  against 
considering  a  legacy  specific,  unless  the  Court  is  forced  to  that  con- 
struction. Lord  Camden  also  thought  himself  enabled  to  say,  that, 
where  the  sum  is  mentioned,  that  is  sufficient  to  make  the  legacy 
demonstrative :  but  Lord  Jhurlow  certainly  did  not  accede  to  that 
distinction,  though  he  agreed  in  the  other. 

Upon  the  second  view  of  the  case  there  is  no  difficulty,  except 
from  the  word  ^^said."  That  word  does  not  make  it  individual, 
according  to  the  distinction  taken  by  Lord  Hardwicke  in  Purse  v. 
Snaplin  (8).  It  does  not  necessarily  indicate  an  intention  in  the 
testator  to  single  out  any  one  bond,  but  may  refer  to  such  as  the  ex- 
ecutor may  single  out  as  competent  to  Ihe  claim.  When  a  sufficient 
security  by  bond  is  found,  capable  of  being  appropriated,  and  the 
executor  has  singled  out  any  one  bond,  that  is  good,  that 
*  is  the  bond  intended ;  and  the  meaning  is,  that  whatever  [*  572] 
bond  shall  be  appropriated  to  this  legacy,  and  of  which 
the  testator's  sister  shall  have  received  the  interest  during  her  life, 
shall  after  her  death  secure  the  principal  to  his  niece.  It  has  no 
reference  to  any  bond  existing  at  the  date  of  the  will.     In  Sleech  v. 

(1)  3  Bio.  C.  C.  lOa 
(2   Amb.  566. 

(3)  4  Bro.  C.  C.  345. 

(4)  See  also  the  cases  collected  in  Mr.  Cox's  note  to  HtnJUm  v.  Pinke^  1  P. 
Will.  540,  and  Mr.  Sanders's  note  to  Purse  v.  Snmlin,  1  Atk.  414 ;  3  Wooddes. 
531,  535. 

(5)  Sir  T.  Raym.  335. 

(6)  1  P.  Wms,  461. 

(7)  See  Mr.  Cox's  note,  1  P.  Wms.  464 ;  CoUman  v.  Coleman^  vol.  ii.  639,  and 
the  note,  641. 

(8)  1  AtL  414. 
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Thorington  (I)  the  same  word  occurred,  but  had  not  the  eflfeet  of 
making  the  legacy  individual.  The  intention  must  be  to  give  3002, 
secured  upon  a  good  bond :  else  it  is  not  secured  at  all.  The  bond 
being  for  more  than  the  precise  sum  is  of  no  consequence.  The 
Court  cannot  look  to  the  circumstance,  that  one  of  the  four  honda 
due  to  the  testator  was  for  that  exact  sum.  In  Andrtun  v.  Ea^ 
mot  (2)  it  was  held,  that  the  Court  cannot  look  to  extrinsic  circum- 
stances. This  is  not  a  latent  ambiguity :  if  there  is  any,  it  arises 
upon  the  face  of  the  will.  In  Purse  v.  Snaplin  the  Court  would  not 
listen  to  the  argument,  that  the  testator  had  that  precise  sum  stand- 
ing in  his  name ;  and  it  failed  also  in  Bronsdon  v.  Winter  (S). 
There  is  a  very  singular  and  anomalous  case,  Fcmiereau  v.  Poyntz  (4), 
in  which  Lord  Thurlow  admitted  evidence  of  extrinsic  circumstan- 
ces ;  but  except  that  instance  I  know  of  no  case,  in  which  extrinsic 
circumstances  have  been  resorted  to  in  order  to  give  a  construction 
to  the  will ;  and  that  would  be  a  strange  ground  of  decision.  Ex^ 
trinsic  circumstances  are  to  be  looked  to  with  a  view  to  the  man- 
ner, in  which  the  property  is  to  be  disposed  of,  but  not  with  a  view 
to  the  construction  of  the  will  (5). 

Suppose,  this  bond  for  SOOL  had  not  appeared,  what  must  have 
been  the  construction?  The  testator  must  have  understood  it  to 
have  been  a  mere  shadow,  and,  considering  the  near  degree  of  re- 
lation, in  which  the  legatees  stood  to  him,  he  could  not  have  in- 
tended their  legacies  to  depend  on  such  a  security. 

Mr.  Lloydy  for  the  Defendants,  was  stopped  by  the  Court. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arben].  I  shall 
not  call  upon  the  Counsel  jfor  the  Defendants,  unless  I  should  see 
more  reason  to  doubt,  than  I  do  at  present. 

The  Plaintiffs  may  avail  themselves  of  the  leaning  of  the  Court 
against  specific  legacies.  I  shall  always  lean  against  that  construc- 
tion :  but  I  must  not  permit  that  to  prevail,  if  the  l^acy 
[•573]  is  *  clearly  specific.  The  expression  "the  said  bond" 
shows,  there  viras  an  individual  bond  in  his  contempla- 
tion. If  he  had  said  "due  upon  bond,"  I  should  perhaps  have 
said,  he  did  not  mean  any  particular  bond.  It  will  turn  entirely 
upon  this ;  whether  that  expression  "  the  said  bond  "  points  to  an 
individual  bond,  and  then  I  must  see  whether  there  is  any  particular 
bond  to  which  it  may  apply.  The  case  of  Bransdon  v.  JVisUer  is 
one  of  the  very  few  decrees  by  Mr.  Vemey.  I  have  a  much  more 
full  note  of  that  case  by  the  late  Mr.  Handle  Ford.  The  state  of  the 
case  in  the  printed  Report  is  very  nearly,  but  not  quite,  accurate. 

If  this  legacy  was  specific,  I  think,  as  I  did  in  Chaworih  v. 
Beech  (6),  that  the  executrix  should  have  put  it  into  the  hands  of 


s 


2  Ves.  560. 

2  Bro.  C.  C.  297. 

(3)  Arab.  57. 

(4)  lBro.C.C.472. 

(5)  See  Sdwood  v.  MUdmay,  anUy  vol  iii.  306. 

(6)  Sec  the  preceding  case. 
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the  legatee ;  who  might  perhaps  have  got  it  in.  She  ought  to  have 
had  an  option.  Whereas  you  have  mixed  the  money  received  on 
account  of  the  two  bonds.  Is  it  meant,  that  the  legatee  shall  have 
only  her  proportion  of  what  has  been  recovered,  or  the  whole  ?  I 
rather  think  it  fair,  that  whatever  has  been  got  in  should  go  so  far 
towards  the  l^acy. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  This  is 
a  cause  of  the  same  nature  as  that,  in  which  I  have  just  given  judg- 
ment (1)  ;  and  I  am  very  sorry  to  be  under  the  necessity,  after  very 
full  consideration  and  a  great  anxiety  to  hold  otherwise,  of  deciding, 
that  this  legacy  is  likewise  specific  and  not  pecuniary.  It  turns  out, 
that  in  fact  there  was  among  the  assets  one  bond  for  the  exact 
amount  of  the  legacy :  but  there  were  also  many  other  bonds  be- 
longing to  the  testator ;  and  it  was  insisted,  and  very  properly,  that 
the  Court  ia  to  determine  upon  the  fece  of  the  will,  whether  the 
legacy  is  specific  or  pecuniary,  and  to  travel  into  the  account  of  the 
effects  to  see,  whether  that  shall  be  turned  into  a  specific  legacy, 
which  upon  the  face  of  the  will  is  to  be  taken  as  pecuniary.  It  was 
argued,  I  think,  with  great  success,  that,  if  upon  the  face  of  the  will 
the  legacy  is  to  be  presumed  not  to  be  specific,  I  ought  not  to  travel 
into  the  accounts  of  the  efiects  to  turn  it  into  a  specific  legacy.  If 
it  had  rested  upon  the  first  words  "3007.  upon  bond,"  should  I  ask 
any  other  question  than  this,  whether  the  testator  had  more  than 
one  bond  ?  If  he  had  only  one  of  that  particular  amount,  that,  I 
think,  is  not  sufficient,  and  would  be  too  slight  a  ground : 
but  *  if  he  had  only  one  bond  in  the  world,  I  must  have  [*574] 
supposed  he  meant  that :  but  that  is  put  out  of  doubt  by 
the  subsequent  words  ''the  said  bond."  It  was  contended,  that  ac- 
cording to  the  rule  of  the  Court,  presuming  in  favor  of  pecuniary 
legacies,  the  fair  construction  is,  that  it  was  a  sum  of  300/.  secured 
by  a  bond,  and  the  executrix  was  to  single  out  any  bond.  I  will 
not  say,  that  if  there  was  one  bond,  and  no  other,  there  would  not 
have  been  some  ground  for  that  argument :  but  is  it  possible  upon 
the  latter  words  to  say,  he  meant  the  interest  of  300/.  secured  by  a 
bond,  when  he  uses  the  expression,  "  the  said  bond  ? "  I  took  oc- 
casion a  few  days  ago  (2)  to  observe,  that  in  construing  a  will  I 
should  not  go  upon  grounds  of  favor  or  disfavor  to  the  object  of  the 
testator,  if  I  could  discover  his  intention.  Upon  a  consideration  of 
all  the  cases  I  think  myself  bound  to  say,  this  testator  had  in  view 
a  particular  bond.  I  am  then  obliged,  if  I  see  a  ground  for  holding 
the  legacy  specific,  to  see,  whether  the  efiects  aflford  any  foundation 
for  it :  and  I  see  a  bond  for  300/.  due  to  the  testator.  This  is  very 
like  the  case  of  Ashbumer  v.  MGuire,  in  the  circumstance,  that  the 
bond  was  due  from  the  husband  of  the  legatee.  I  am  therefore 
obliged,  very  reluctantly,  as  this  bond  is  an  insolvent  security,  to 
say,  the  legacy  is  specific. 


(2) 


Chawortk  V.  Beech^  the  preceding  case. 

See  the  jadgment  upon  tiie  will  of  Mr.  Thellusson,  antt^  329. 
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There  is  no  occasion  for  me  to  enter  into  the  distinction  as  to  the 
ademption  of  the  legacy  between  a  voluntary  payment  by  the  debtcnr 
and  a  payment  by  compulsion,  the  testator  calling  for  it.  If  it  was 
necessary,  I  should  agree  with  Lord  Thurlow,  that  it  makes  no  dif- 
ference whatever.  In  Coleman  y.  Coleman  (I)  the  India  bill  was 
a  thing  in  a  course  of  payment,  that  must  come  in  at  a  regular  time. 
The  Lord  Chancellor  laid  hold  of  that,  as  one  circumstance  to  show, 
the  testator  could  not  mean  the  l^acy  to  be  specific.  That  might 
be  the  reason,  why  in  Bronsdon  v.  Winter  the  Master  of  the  Rolls 
held  the  bequest,  not  only  of  the  South-Sea  Stock,  but  of  the  Navy 
Bills,  not  to  be  specific :  but  I  have  mislaid  the  note  of  that  case,  to 
which  I  referred.    It  is  however  very  nearly  correct,  as  it  is  printed. 

The  next  question  arises  upon  the  circumstance,  that  there  is 
another  bond,  for  the  sum  of  200/.  due  from  the  same  obligors,  and 
the  fact,  that  nothing  was  recovered  but  a  very  small  sum 
[*  575]  *  upon  these  two  bonds.  It  does  not  appear,  that  there 
was  any  negligence  in  the  executrix.  A  small  dividend 
was  received  out  of  the  -effects  of  one  or  both  the  obligors  in  suits 
brought  upon  both  the  bonds.  The  Question  is,  whether  that  is  to 
be  apportioned  between  the  two  bonds,  or  whether  the  Plaintiff*  is 
entitled  to  all,  that  has  been  received  ?  It  is  a  very  small  sum  to  be 
apportioned.  I  think,  I  do  not  go  too  far  in  applying  all,  that  was 
recovered,  in  payment  of  the  bond  for  300Z.,  on  account  of  its  hav- 
ing remained  in  the  hands  of  the  executrix  ;  who  being  a  trustee  of 
that  bond,  and  beneficially  entitled  to  the  bond  for  200/.  ought  to 
have  preferred  that  bond,  as  to  which  she  was  trustee ;  as  she  has 
the  conduct  of  the  cause,  and  not  the  legatee.  If  the  latter  had 
been  in  possession  of  the  bond,  she  might  have  got  a  priority. 

Upon  the  second  question,  the  Counsel  for  the  Defendants  press- 
ing for  the  apportionment,  the  Master  of  the  Rolls  said,  if  it  was  in- 
sisted on,  he  must  apportion  it ;  but,  that  he  would  give  the  costs  to 
the  Plaintiffs. 

Accordingly  it  was  directed,  that  the  Defendants  should  pay 
three  fiths  of  the  sum  of  39/.  1 05.,  together  with  the  costs,  and  as- 
sign over  the  bond  for  300/.,  to  the  Plaintiffs,  together  with  all  divi- 
dends, that  may  hereafter  accrue  upon  the  said  sum  of  300/.  in  the 
suit  in  the  Court  of  Session  in  ScoUand. 

At  length  the  Defendants,  upon  the  repeated  recommendation  of 
the  Court,  seemed  inclined  not  to  press  the  apportionment 


1.  See  the  notes  to  the  last  case. 

2.  That  the  words  of  a  testator  are  not  to  be  controlled  by  construction,  when 
the  intent  (however  absurd,  or  unnatural,  that  maj  be)  is  plain;  but  still,  ibnt  in 
aid  of  a  doubtful  meaning,  the  inconveniences  which  may  arise  from  one  construc- 
tion, or  be  avoided  by  another,  may  be  properly  taken  into  consideration ;  see,  aiile, 
note  4  to  BlalU  v.  Bunbvry^  1  V.  194. 

(1)  .^n/e,  vol.  iL  639. 
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REED  V.  ADDINGTON. 

[1799,  April  24.] 

Testator  ^ve  to  his  wife  the  third  part  of  all  his  property,  that  shoald  become 
due  to  him  after  his  decease :  then  after  gvnng  some  legacies  he  gave  all  the 
residue  of  his  estate  in  general  words,  suoject  to  the  payment  of  ul  his  debts, 
funeral  expenses,  and  legacies,  upon  trust  to  collect  tne  same  residuary  estate 
and  pay  the  same  to  certain  persons.  The  wife  is  entitled  to  a  third  of  the 
personu  estate,  subject  to  the  debtB,  but  not  to  the  legacies. 

William  Reeb  by  his  will,  dated  the  15th  of  October,  1789, 
after  giving  directions  respecting  his  funeral,  made  the  following 
disposition : 

"  I  give  and  bequeath  to  Amia  Augusta  Reed,  my  loving  spouse, 
the  third  part  of  all  my  property  that  shall  become  due  to  me  after 
my  decease : " 

*  The  testator  then,  after  giving  several  legacies  and  an  [*  576] 
annuity,  proceeds  thus : 

^^  And  as  to  all  the  rest,  residue,  and  remainder,  of  my  estate  and 
effects  whatsoever  and  wheresoever  subject  to  the  payment  of  all 
my  debts  funeral  expenses  and  legacies  I  give  and  bequeath  the 
same  and  every  part  thereof  unto  Joseph  Addington  and  Ralph 
Johnson  upon  trust  that  they  and  the  survivor  of  them  do  and  shall 
collect  get  in  and  receive  the ,  same  residuary  estate  and  effects  and 
place  out  and  invest  the  produce  thereof  after  payment  and  dis- 
charge of  my  debts  legacies  and  funeral  expenses  in  any  of  the  pub- 
lic funds  in  their  names  and  receive  the  interest  and  dividends  and 
pay  and  apply  the  same  towards  the  education  and  maintenance  of 
Anna  Maria  Tumbull  James  TumbuU  and  Matilda  Tumbull  the 
children  of  my  lately  deceased  foreman  William  Tumbull  by  Han- 
nah his  wife  also  deceased  until  they  shall  attain  the  age  of  twenty- 
one:" 

And  when  and  as  they  should  attain  respectively  the  said  age  of 
twentyK>ne  years,  then  upon  trust  to  pay,  assign,  and  transfer  the 
same  residuary  estate  and  effects,  or  the  same,  wherever  the  same 
may  be  placed  or  invested,  and  every  part  thereof,  unto  and  between 
Anna  Maria  TurnbuU,  James,  and  Matilda,  Tumbull,  or  the  survivor 
of  them,  in  equal  shares  and  proportions ;  and  if  but  one  of  them 
should  live  to  attain  the  age  of  twenty-one  years,  then  the  whole 
thereof  to  that  one. 

Joseph  Addington  and  Ralph  Johnson  were  appointed  executors. 
The  testator  died  early  in  the  year  1790. 

The  bill  was  filed  by  his  widow ;  praying,  that  an  account  may  be 
taken  of  his  personal  estate,  debts,  funeral  expenses,  and  legacies ; 
and  that  the  Plaintiff  may  be  decreed  to  be  entitled  to  one  clear 
third  of  the  said  testator's  personal  estate,  freed  and  discharged  from 
the  debts  and  funeral  expenses  of  the  said  testator. 

By  the  decree  made  by  the  Master  of  the  Rolls  on  the  15th  of 
February,  1794,  the  accounts  were  directed. 
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By  the  Master's  report  it  appeared,  that  the  personal  estate  of  the 
testator  received  by  the  executors  amounted  to  the  sum  of 
[*577]  *  44622.  125.,  and  the  debts,  funeral  expenses,  and  pay- 
ments in  the  execution  of  the  will,  and  the  legacies, 
amounted  to  8262.  12^.  9d.  Several  debts  due  to  the  testator  in  his 
trade  of  a  tailor  were  still  outstanding. 

The  cause  came  on  for  &rther  directions;  and  the  question  was 
whether  the  Plaintiff  was  entitled  to  a  third  of  the  clear  personal  es- 
tate of  the  testator  at  the  time  of  his  death,  discharged  from  the 
debts,'  funeral  expenses  and  legacies. 

Mr.  Graham  and  Mr.  Cooke j  for  the  Plaintiff;  Mr.  Lloyd,  for  the 
infant  residuary  Legatees. 

The  Lord  Chancellor  [Loughborough],  was  of  opinion,  that 
the  fund  disposed  of  was  the  fund  after  payment  of  the  debts ;  and 
decreed,  that  the  Plaintiff  therefore  must  taike  a  third  of  the  personal 
estate  after  payment  of  the  debts ;  but  that  the  legacies  were  not 
charged  upon  that  third,  but  were  to  come  out  of  the  residue ;  and 
by  the  decree  it  was  so  declared. 

When  a  testator  adverts  to  the  aoiount  of  his  property  afler  his  decease,  the 
natural  conclusion  must  be,  tliat  he  means  the  amount  of  his  property  after  his 
debts  paid ;  unless  the  context  of  the  will  renders  a  different  construction  neces- 
sary to  make  the  whole  disposition  consistent;  see,  anU^  note  4  to  Blake  v.  JBiaip 
bury^  1  V.  194 ;  but,  where  a  testator's  first  bequest  is  of  a  third  part  of  his  prop- 
erty at  his  decease,  it  would  bs  a  forced  construction  to  assume,  that  he  only 
meant  to  give  a  third  of  the  residue  of  his  property,  after  payment  of  other  lega- 
cies subsequently  given  by  his  will ;  see,  as  having  some  bearing  upon  this  case, 
note  2  to  Houfte  v.  duqnnan,  4  V.  542. 
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DE  CARRIERE  v.  DE  CALLONE.  (1) 
{1799,  Afrix.  28.] 

Writ  of  JVe  exeat  regnOf  obtained  by  one  French  emigrant  a^inst  another,  dis- 
charged upon  the  circumstances  appearing  upon  the  affidavits  in  support  of  the 
bill,  and  upon  the  answer;  which  may  be  read;  the  application  not  being  in  the 
nature  of  an  affidavit  to  hold  to  bail,  but  to  the  discretion  of  the  Court,  applying 
a  remedy,  not  in  its  origin  distinctly  applicable  to  private  transactions  between 
subject  and  subject  It  is  very  delicate  to  apply  it  as  against  foreigners ;  and 
it  would  be  a  necessary  term,  that  it  shall  be  simply  a  case  of  equity,  (a) 

Plaintiff  at  law  has  a  right  to  hold  the  Defendant  to  bail  upon  his  own  affidavit; 
but  there  have  been  cases,  in  which  the  Court  of  Law  has  pennitted  an  expla- 
nation of  the  circumstances  by  the  affidavit  of  the  Defendant,  particularly  be- 
tween foreigners  and  upon  foreign  transactions;  and,  where  an  abuse  of  the 
process  appeared,  has  directed  common  bail  to  be  filed,  [p.  590.] 

This  bill  was  filed  by  Charles  Elien  de  Bouigevin  de  St.  Morys 
De  Carriere  against  L'Abbe  Jaques  Ladislas  Joseph  De  Calonne, 
and De  Moligny ;  praying,  that  the  Defendant  L'Abbe  De 

(1)  The  Defendant,  L'Abbe  De  Calonne,  the  brother  of  Mons.  De  Calonne, 
formerly  Minister  of  France,  had  taken  refuge  in  this  country  in  consequence  of 
the  revolution  in  that  kingdom.  The  other  parties  were  also  Frenchmen,  residing 
here  under  the  same  circumstances. 

Early  in  the  Term,  L'Abbe  De  Calonne,  appearing  in  Court,  read  a  statement 
of  his  case ;  and  represented  his  incapacity  from  his  situation  of  nmking  a  defence 
in  the  usual  manner. 

The  Lord  Chancellor,  having  heard  the  statement  with  tlie  most  humane  atten- 
tion, desired  Mr.  Carr,  the  Secretary  for  Lunatics,  to  prepare  the  defence :  and 
expressed  a  reliuice  on  the  Bar;  which  was  confirmed  by  the  general  Interest 
excited. 

The  Attorney  General  (Sir  John  Scott,  afterwards  Lord  Eldon,)  immediately 
proposed,  with  the  assistance  of  Mr.  Campbell,  to  undertake  the  Defendant^ 
case. 

(a)  The  English  cases,  illustratinsf  the  writ  ne  exeat  regno  are  well  arranged  by 
Mr.  liovenden  in  his  note  at  the  end  of  the  case.  But  the  jurisprudence  of  the 
United  States,  particularly  of  New  York,  furnishes  many  illustrations  of  it,  which 
are  clearly  set  forth  in  1  Barbour,  Ch.  Pr.  647-657 ;  b.  :3,  chap.  6.  Though  orig- 
inally a  prerogative  writ,  it  has  now  become  an  ordinary  process  of  Courts  of 
Equity,  and  is  said  to  be  as  much  a  writ  of  right  as  any  other  process  used  in  the  * 
adininistration  of  justice.  Ibid,  647 ;  Gihai  v.  Cbtt,  Hopk.  496.  It  is  resorted  to 
for  the  purpose  of  obtaining  equitable  bail.  Mitchell  v.  Butuh^  2  Paige,  606 ; 
Dunham  v.  Jodbon,  1  lb.  e§9;  De  Rivqfinoli  v.  Coneitiy  4  lb.  264.  The  efiect 
of  it  is  to  hold  a  party  amenable  to  justice  and  to  render  him  personally  respon- 
sible for  the  performance  of  the  orders  and  decrees  of  the  Court  by  preventing 
him  from  withdrawing  himself  from  its  jurisdiction.  Oleaaon  v.  Bisbu,  1  Clarke, 
551 ;  Johnson  v.  Cknieninj  5  Gill  &.  J.  463.  It  is  proper  only  for  the  purpose 
of  detaining  the  person  of  the  defendant  to  respond  to  the  decree  of  the  Court 
Ibid.  It  is  a  process  that  ought  to  be  used  with  great  caution ;  and  it  has  been 
said  that  the  court  is  justified  in  issuing  it,  only  where  a  bill  has  been  filed, 
stating  the  proper  facts  on  which  the  diKretion  of  the  Court  is  to  be  exercised, 
and  where  there  is  an  affidavit  verifying  the  facts  stated  in  the  bilL  Hvghea  v. 
Ryan,  1  Beat  327;  Ex  parte  Bruncker,  3  P.  Wms.  312.  Unless  the  necessity 
for  the  writ  arises  after  the  commencement  of  the  suit ;  in  which  case  a  founda- 
tion nia^  be  laid  for  it  by  petition.  GibeH  v.  Colt,  Hopk.  498.  If  the  cause  of 
action  is  such  that  the  peiaon  of  the  defendant  cannot  be  touched  under  the 
decree,  by  either  execution  or  attachment,  the  writ  will  not  be  issued.  (Ueason  v. 
Bi^,  1  Clarke,  551.    But  if  the  party  against  whom  a  final  decree  is  made 
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Calonne,  may  be  decreed  to  pay  the  Plaintiff  the  sum  of  500/., 
with  interest  from  the  time  the  money  was  lent ;  and  that  the  writ 
of  Ne  exeat  regno  may  issue. 

Under  an  order  made  upon  motion  before  the  Master  of  the  Rolls, 
sitting  for  the  Lord  Chancellor,  the  writ  issued ;  and  the  Defendant 
was  arrested. 

On  behalf  of  the  Defendant  a  modon  was  made  to  discharge  the 
writ. 

The  circumstances,  a^  they  appeared  upon  the  affidavits  of  the 
Plaintiff  and  the  Defendant  De  Moligny,  in  support  of  the  bill,  were 
these : 

In  May  1794,  the  Plaintiff's  father  the  Count  De  Bouigevin 
Valeart  de  St.  Morys,  formerly  a  Judge  of  the  Parliament  of  Paris, 
brother  of  the  Defendant  De  Calonne,  lent  the  sum  of  500/.  to  the 
Defendant  De  Calonne ;  who  signed  a  note  upon  unstamped  paper 
to  secure  the  re-payment.  The  loan  took  place  in  tliis  country ;  in 
which  both  parties  had  taken  refuge  in  consequence  of  the  revolu- 
tion in  France.  In  August  1795,  the  Plaintiff's  father  was  commis- 
sary-general to  the  French  army  upon  the  expedition  to  Quiberon. 
He  died  in  that  year ;  having  by  his  will,  dated  the  15th  of  May, 
1795,  among  other  things  declared  his  desire,  that  De  Calonne  would 
pay  to  his  (the  testator's)  children  .the  interest  of  the  said  500/.  so 
lent  by  him,  the  testator,  to  De  Calonne,  until  he  should  be  able  to 
pay  his  (the  testator's)  children  such  sum  of  500/. ;  and  he  entreated 
De  Calonne  to  attend  to  the  execution  of  such  will  in  con- 
cert with  the  testator's  brother  De  Moligny ;  and  the  testator  de- 
clared, that  he  relied  upon  his  (De  Calonne's)  honor  and  generosity 
in  that  respect ;  not  doubting,  but  that  his  sentiments,  which,  he 
declared,  were  perfectly  well  known  to  him  (the  testator),  would 
suggest  to  him  what  was  expedient  to  be  done  for  the  benefit  of  his 
nephew  and  niece  and  their  children,  and  induce  him  to  consider  as 
sacred  every  thing,  that  might  prove  a  resource  to  them  in  the  dis- 
tress he  (the  testator)  left  them. 

The  affidavits  farther  stated,  that  all  the  testator's  debts  were 
paid  (except  those  due  in  France) ;  and  the  sum  of  5002.  still 
remains  due  from  the  Defendant  De  Calonne  to  the  estate  of  the 
r*^7Ql  ^^stator,  or  to  the  Plaintiff,  as  legatee  thereof.  The 
I*         ^     Plaintiff  had  *  been  twice  in  Germany  since  the  testator's 

intends  to  remove  beyond  the  jurisdiction  of  the  Court  before  the  decree  can  be 
enforced  by  execution,  a  ym  txtai  will  be  granted.  Dunham  v.  Joc^Mm,  1  Paige, 
629.  There  has  been  a  doubt,  whether  it  would  be  granted  against  a  foreigner: 
but  Mr.  Chancellor  Kent  affirmed  the  jurisdiction  in  relation  to  foreifners  and 
citizens  of  other  States  transiently  within  the  territorial  jurisdiction  of^the  State 
of  New  York;  stating,  however,  that  the  writ  would  be  discharged  upon  giving 
security  to  abide  the  decree.  Woodward  v.  SdiatxdL^  3  Johns.  Ch.  412.  The 
jurisdiction  has  been  affirmed  repeatedly  since.  MUduU  v.  Butusky  2  Pai^,  606; 
MeMimara  v.  Duyer,  7  lb.  299 ;  Gibert  v.  CoU,  Hopk.  496.  See  also,  2  Story, 
Eq.  Jur.  §  1475,  note«  As  to  the  demands  on  which  tnis  Writ  is  granted,  see,  cmie, 
note(a)toCo^torv.  Cogifltr,  1V.94;  1  Barb.  Ch.  Pr.  652,653;  and  see  2  Stoiy, 
Eq.  Jur.  §  1465-1475,  where  the  whole  subject  is  treated  with  clearness  and 
learning. 
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death;  from  whence  he  is  lately  returned.  During  the  time  he 
was  out  of  England  the  Defendant  De  Moligny  took  a  promis- 
sory note  of  hand  or  security,  dated  at  London  t)ie  15th  of  July, 
1798,  under  the  hand  of  De  Calonna  in  the  following  terms : 

^^  I  the  undersigned  renew  to  Mr.  De  St.  Morys  the  note,  which 
I  gave  to  Mr.  De  St.  Morys,  his  father,  at  London  the  10th  day  of 
June,  1795 ;  by  which  I  engaged  to  re-pay  him  within  five  years 
from  the  date  of  that  bill  the  sum  of  500/.  sterling,  which  he  lent 
me  to  purchase  a  share  in  the  proprietorship  of  Le  Courier  de 
rEurope ;  hereby  declaring,  that  in  case  of  my  decease  before  the 
re-payment  of  the  said  sum  of  500/.  the  said  Mr.  De  St  Morys 
shall  remain  proprietor  of  the  said  share  in  Le  Courier  de  FEuropeJ^ 

The  Plaintiff  upon  his  return  to  England  received  the  said  note 
from  De  Moligny ;  but  was  not  satisfied  with  it ;  and  wholly  dissented 
from  having  any  thing  to  do  with  Le  Courier  de  F Europe. 

The  Plaintiff's  affidavit  then  stated,  that  the  deponent  believes, 
and  has  no  doubt,  that  the  Defendant  De  Calonne  intends  shortly  to 
quit,  and  is  preparing,  and  hath  in  contemplation,  to  quit  the  king- 
dom for  some  part  of  America ;  where  the  deponent  understands 
and  believes,  the  brother  of  the  Defendant,  or  the  Defendant  him- 
self, hath  procured  the  grant  of  a  conveyance  to  him  or  one  of  them, 
or  they  have,  or  one  of  them  hath,  purchased  some  land ;  and  the 
deponent  believes,  that  in  case  the  Defendant  shall  so  quit  this  king- 
dom without  paying  or  giving  security  for  payment  of  the  said  500/. 
with  interest,  the  same  will  be  wholly  lost. 

The  affidavit  of  the  Defendant  De  Moligny  confirmed  that  of  the 
Plaintiff;  and  proved  applications  to  the  Defendant  De  Calonne. 

The  Defendant  De  Calonne  by  his  answer  stated,  that  in  1794 
one  half  of  the  property  in  the  paper  called  Le  Courier  de  F Europe 
was  to  be  sold  to  Mr.  Minneval  for  the  sum  of  500/.,  upon  condi- 
tion, that  he  should  be  the  editor  thereof;  upon  which  the  Plaintiff 's 
iather  represented  to  the  Defendant  De  Calonne,  who  is  the  Plain- 
tiff's uncle,  that  it  would  be  greatly  imprudent  in  the  De- 
fendant *to  give  up  the  editorship  of  the  said  paper,  for  [*580] 
which  the  Defendant  was  paid  200/.  a-year,  when  he  could 
preserve  it  by  purchasing  one  half  of  the  said  property  for  500/. 
The  Defendant  answered  that  he  was  not  worth  one  farthing ;  which 
the  Plsdntiff 's  father  well  knew  ;  upon  which  the  Plaintiff's  father 
advised  him  to  borrow  the  500/.  The  Defendant  answered  he 
would  not  borrow  it ;  because  he  was  conscious,  he  should  not  be 
able  to  repay  it:  notwithstanding  which  the  Plaintiff's  father  re- 
peatedly insisted,  that  the  Defendant  ought  to  borrow  the  same ; 
and  at  last  called  upon  him,  and  said,  he  had  200/.  in  money ;  and, 
if  the  proprietor  of  one  half  of  the  paper  would  accept  the  200/. 
and  a  bill  of  exchange  for  300/.  upon  Petersburgh,  he  should  be  ex- 
tremely happy  in  doing  the  Defendant  a  service :  notwithstanding 
which  the  Defendant  refused  the  offer;  alleging  that  he  should 
never  be  able  to  repay  such  a  sum  ;  and  that  the  Plaintiff's  father 
was  not  able  to  make  a  present  of  it :  as  he  had  a  family ;  to  which 
VOL.  IV.  33 


580  DE   CARBIERE   V.  DE    CALONNE.  [1799. 

the  Plaintiff's  father  replied,  that  he  had  a  property  of  near  7000/. 
in  Russia  ;  which  would  be  more  than  sufficient  to  live  upon  until 
his  and  the  Defendant's  return  to  France  ;  and  that  the  Defendant 
should  pay  the  500/.  only  in  France,  and  at  the  end  of  one  year 
after  the  return  of  the  Defendant  to  France  ;  and,  in  order  to  make 
the  Defendant  more  easy,  the  Plaintiff's  father  at  the  time  of  ad- 
vancing the  money,  required  no  security  for  it  or  acknowledgment 
from  the  Defendant  of  his  having  received  that  sum  until  twelve  or 
fifteen  months  afterwards ;  when  the  Plaintiff's  father  previously  to 
his  setting  out  upon  the  Quiberon  expedition,  requested  the  Defend- 
ant to  give  him  some  acknowledgment,  that  he  had  lent  the  Defend- 
ant such  sum  of  money ;  alleging  as  a  reason  for  requiring  it,  that 
the  Plaintiff  had  reproached  him  for  having  lent  the  Defendant  such 
a  sum  of  money  without  taking  any  proof  of  the  loan.  Upon  this 
application  the  Defendant  reminded  the  Plaintiff's  father,  that  the 
condition  of  the  loan  was,  that  it  should  be  repaid  in  France  only  ; 
and  that  therefore  no  acknowledgment  ought  to  be  given  by  the 
Defendant,  which  could  in  any  degree  make  the  Defendant  respon- 
sible in  England  ;  and  that  the  Plaintiff's  father  well  knew,  it  was 
impossible  for  the  Defendant  to  repay  the  said  sum  or  any  part  there- 
of in  England  ;  to  which  representation  the  Plaintiff's  father  assent- 
ed ;  and  being,  as  the  Defendant  verily  believes,  firmly  persuaded, 
that  both  the  Defendant  and  himself  would  be  restored  to  their 

country  within  twelve  months,  he  proposed  to  the  Defend- 
[*  581]     ant  to  give  him  a  promissory  *  note  for  500/.  payable  five 

years  after  the  date,  in  order  to  give  the  Defendant  ample 
time  after  his  return  to  arrange  his  affairs,  before  he  could  be  called 
upon  to  discharge  the  said  sum  ;  to  which  proposal  the  Defendant 
assented,  in  confidence  that  the  Plaintiff's  father  would  never  attempt 
to  call  on  him  for  payment  in  England,  even  if  the  event  of  their 
return  to  France  (which  at  that  time  they  both  thought  very  proba- 
ble) should  not  take  place  ;  and  therefore  the  Defendant  gave  Plain- 
tiff's father  an  acknowledgment  in  writing  upon  plain  paper  in  the 
French  language  ;  of  which  the  following  is  a  translation  : 

"  I  the  undersigned  acknowledge  to  owe  Mons'  De  St.  Morys 
the  sum  of  500Z.  Sterling  for  money,  which  was  lent  me ;  and  which 
I  promise  to  pay  him  vnthin  five  years  from  the  date  hereof;  or 
sooner  if  in  my  power.  L'Abbe  De  Calonne. 

«  Dated,  London,  10th  June,  1795." 

At  the  same  time  the  Plaintiff's  father,  who  was  then  about  to 
embark  upon  the  Quiberon  expedition,  declared  to  the  Defendant, 
that  he  had  already  taken  the  necessary  precaution  in  his  will,  that 
in  case  of  his  death  the  Plaintiff,  his  son,  would  never  be  able  to  dis- 
tress the  Defendant ;  inasmuch  as  he  had  by  his  will  constituted  the 
sum  into  a  perpetual  annuity  (and  Defendant  says,  that  by  the  laws 
of  France  the  capital  of  such  annuity  is  payable  only  at  the  option 
of  the  borrower).  The  Plaintiff  never  demanded  the  principal,  ex- 
cept by  the  bill,  and  except,  that  in  the  beginning  of  January  the 
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Plaintiff  and  his  uncle,  the  Defendant  De  Moligny,  proposed  that  the 
Defendant's  brother  Mr.  De  Calonne  should  engage  to  repay  the 
said  sum  in  a  course  of  years,  or  secure  to  him  some  lands  in  Prince 
Edward's  Island  (1);  and  so  far  from  demanding  payment  the 
Plaintiff  by  the  means  of  the  Defendant  De  Moligny  requested  the 
Defendant  De  Calonne  in  July  last  to  renew  his  note  of  hand,  in  or- 
der to  have  the  clause  inserted  in  it,  that  in  case  of  the  Defendant's 
death  the  property  of  Le  Courier  de  FEurope  should  belong  to  the 
Plaintiff;  and  thereupon  the  note  in  the  bill  mentioned  was  given  ; 
the  form  of  which  note  was  produced  to  this  Defendant  by  the  other 
Defendant;  who  informed  him,  that  the  reason  for  requir- 
ing him  to  renew  his  note  of  hand  was  in  *  order  to  have  [*582] 
the  clause  respecting  his  interest  in  the  paper,  called  Le 
Courier  de  FEurope^  inserted  therein  :  and  the  Defendant  De  Mo- 
ligny, when  he  presented  to  this  Defendant  the  stampt  paper  to  write 
the  said  note  upon,  informed  him,  that  such  stamp  was  necessary,  in 
order  to  render  the  said  clause  valid  and  legal ;  and  that  he  received 
such  stamp  from  the  Plaintiff's  wife  for  that  purpose.  In  January 
last  Defendant  offered  the  Plaintiff  all, , that  he  was  possessed  of: 
namely,  his  property  in  the  said  paper,  purchased  with  the  said  500/. ; 
and  the  Plaintiff  took  the  deed,  which  assigned  the  property  therein 
to  the  Defendant ;  and  kept  it  from  that  time  ;  and  did  not  return  it 
until  the  very  moment,  in  which  the  Defendant  was  arrested. 

The  Defendant  admits,  that  the  testator  died  at  the  time  in  the 
bill  mentioned ;  having  made  his  will  in  the  French  language  in  his 
own  hand-writing  of  such  date,  as  in  the  bill  is  mentioned,  contain- 
ing the  following  clause : 

"  Je  disire  que  VAhbe  De  Calonne  faste  a  mes  enfans  la  rente  de 
500Z.  queje  lui  ai  preteP 

The  true  and  proper  translation  of  which  words  is  not,  as  stated  in 
the  bill,  but  as  follows : 

,    "  I  desire  that  the  Abbe  De  Calonne  would  constitute  to  my  chil- 
dren an  annuity  for  the  5007.  which  I  have  lent  him  ;" 

And  which  clause,  as  so  translated,  decidedly  proves,  that  the  testa- 
tor did  not  consider  the  Defendant  as  liable  to  pay  the  said  sum  of  500/. 
in  the  manner  and  under  the  circumstances,  as  it  is  now  demanded  ; 
but  that  he  meant  to  exempt  the  Defendant  from  paying  the  capital,  if 
he  should  be  unable  so  to  do,  and  to  constitute  a  perpetual  annuity  ac- 
cording to  the  laws  of  France ;  in  which  country  alone,  and  according 
to  the  laws  of  which  country,  the  Plaintiff's  father  intended  that  the 
Defendant  should  be  answerable ;  and  the  Defendant  refers  to  the  will ; 
the  whole  of  whicli  will  from  the  clause  contained  in  it  referred  to 
France,  and,  the  Defendant  submits,  could  be  executed  only  in  France. 

The  Defendant  believes,  the  Plaintiff  was  not  in  England,  when 
the  note  in  the  bill  mentioned  was  given  to  De  Moligny  .  ^  ggoi 
but  that  *it  was  demanded  and  accepted  by  him  by     I-  ^ 

(1)  An  island  on  the  coast  of  North  America,  the  proposed  situation  of  a  colony 
under  the  direction  of  L'Abbe  De  Calonne. 
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the  direction  of  the  PlaintifT;  who  as  the  Defendant  is  informed 
and  believes,  in  a  letter  to  his  wife  required  her  to  demand  a 
fresh  note  of  hand  from  the  Defendant ;  in  which  the  Defendant 
should  declare,  that  the  5002.  had  been  lent  for  the  purpose  of  pur- 
chasing Le  Courier  de  T Europe ;  and  the  Defendant  believes,  the 
stamped  paper,  upon  which  the  note  was  written,  was  given  to  the 
other  Defendant  by  the  wife  of  the  Plaintiff.  In  January  last  the 
Plaintiff  well  knew  the  Defendant's  intention  to  leave  this  coun- 
try for  the  purf>ose  of  establishing  a  colony  in  Prince  Edward's  Island ; 
and  the  Plaintiff  and  his  wife  signified  a  desire  of  accompanying  the 
Defendant :  whose  presence  was  considered  as  necessary  to  render 
the  establishment  of  the  colony  successful ;  and  upon  the  success 
of  which  alone  are  founded  all  hopes  of  maintaining  and  providing 
for  the  Defendant  and  his  relations ;  who  were  plundered  of  all  their 
property  by  the  revolutionary  government  in  France.  The  Defend- 
ant has  no  property  whatsoevef ,  or  any  thing  to  subsist  upon,  except 
the  sum  of  4/.  lOs.  per  month  for  which  he  is  indebted  to  the  gene- 
rosity of  the  English  Government,  (being  the  allowance  granted  to 
such  of  the  emigrants,  who  were  members  of  the  Parliaments  of 
France)  ;  and  also  except  his  share  in  the  paper,  called  Le  Courier 
de  r  Europe;  which  he  is  ready  and  willing  to  assign  to  the  Plaintiff, 
as  a  security  for  the  500/.,  advanced  to  the  Defendant  by  the  Plain- 
tiff's father. 

The  Defendant  submits,  that,  inasmuch  as  the  said  sum  of  500/. 
is  by  the  express  stipulations  between  the  parties  at  the  time  of  the 
loan  to  be  repaid  to  the  Plaintiff's  father,  and  was  demandable  by 
him  in  France  only,  in  the  event  of  the  Defendant's  return  to  France, 
and  to  the  recovery  and  payment  of  which  in  France  both  the  Plain- 
tiff's  father  and  the  Defendant  at  that  time  looked,  and  which  place 
of  payment  and  time  of  recovery  of  the  said  debt  the  Defendant 
did  not  mean  to  relinquish  at  the  time  he  gave  the  said  note  or  un- 
dertaking to  the  Plaintiff's  father  (which  the  Plaintiff's  father  well 
knew),  or  at  the  time  he  gave  the  said  last  mentioned  note  or  un- 
"^dertaking,  originally  given  and  renewed  by  the  Defendant,  the  said 
sum  is  not  payable  until  the  10th  day  of  June  1800,  and  the  De- 
fendant ought  not  to  be  prohibited  by  his  Majesty's  writ  of  Ne  exeat 
regno  from  leaving  this  kingdom. 

It  appeared  that  the  note  given  in  July  1798  was  not  upon  the 

proper  stamp.     The  affidavits  for  the  Plaintiff  suggested, 

[*584]     that  the  *  original  note  was  destroyed :  but  it  was  produced 

in  Court  by  the   Defendant,  cancelled ;  the  name  being 

torn  off. 

The  Plaintiff  was  the  only  child  of  the  testator :  and  resided  in 
England  a  great  part  of  the  time  since  the  death  of  his  father.  In 
answer  to  a  question  from  the  Court  it  appeared,  that  he  returned 
from  Germany  to  England  in  December  1798.  De  Moligny  alone 
proved  the  will. 

Mr.  Chrant,  for  the  Plaintiff  objected,  that  the  answer  could  not  be 
read  ;  the  application  being  in  the  nature  of  an  affidavit  to  hold  to 
bail. 
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The  Lord  Chancellor  [Loughbobough], overruled  the  objection: 
saying,  it  was  very  different  from  an  application  to  hold  to  bail ;  upon 
which  the  Court  requires,  not  a  statement  of  a  case,  but  a  positive 
affidavit  of  a  debt ;  and  if  the  affidavit  is  not  positive,  the  Defend- 
ant cannot  be  held  to  bail. 

Attorney  General  [Sir  John  Scott]^  and  Mr.  Can^beU,  in  support 
of  the  Motion.  If  the  note  is  void,  yet,  the  intention  of  the  trans- 
action being,  that  it  should  not  be  payable  until  a  future  time,  there 
is  no  ground  for  granting  the  writ ;  but  the  only  right  of  the  Plain- 
tiff is  to  be  placed  in  the  same  situation,  in  which  he  would  have 
been,  if  the  proper  stamp  had  been  used.  If  that  is  done,  he  will 
not  be  entitled  to  the  writ ;  which  ought  not  to  have  been  granted, 
if  the  Defendant  was  willing  to  give  the  same  engagement  upon 
stamped  paper. 

The  executor  has  made  an  affidavit  in  support  of  the  bill :  which 
is  singular ;  for  there  is  no  ground  for  a  creditor  or  legatee  to  come 
for  the  writ,  unless  the  executor  is  in  collusion,  and  will  not  act. 
The  executor  supporting  the  case  by  his  affidavit  makes  it  felo  de  se ; 
for  if  he  can~sue  at  law,  the  jurisdiction  shall  not  be  thus  transferred 
from  the  law  to  this  Court. 

The  case  may  be  rested  here.  The  writ  of  Ne  eooeat  regno  re- 
quires as  positive  an  affidavit  as  to  hold  to  bail.  I  remember  a  case 
before  Lord  Thurlow  of  a  bond  payable  at  a  day,  that  was  past. 
The  creditor  prolonged  the  time  by  taking  another  bond,  making  the 
money  payable  at  a  future  day.  The  obligor  avowed, 
*that  he  meant  to  leave  the  country  before  the  day.  Lord  [*585] 
Thurlow  wished  to  grant  the  writ ;  but  could  not.  It  was 
a  legal  security ;  and  the  money  was  not  then  due. 

What  is  there  in  these  affidavits  to  satisfy  the  Court,  that  this 
debt  is  due  now  ?  They  prove,  that  according  to  the  original  agree- 
nient  a  note  was  intended  to  be  given  to  make  the  money  payable 
at  the  end  of  five  years.  If  the  note  is  out  of  the  case,  the  parol 
contract  is,  that  it  is  payable  in  the  year  1800.  The  action  must  be 
upon  that  contract,  if  die  note  is  out  of  the  case.  That  contract  is 
actually  reduced  to  writing.  All  the  justice  of  the  case  in  the  most 
liberal  sense  is,  that  this  invalid  contract  shall  be  made  valid  by  a 
proper  stamp,  or  that  a  new  contract  shall  be  executed  with  the 
proper  stamp.  The  dying  declarations  of  the  creditor,  who  put  this 
gentleman  in  a  situation  of  greai  confidence,  must  also  be  attended 
to ;  and  the  circumstances  of  the  country,  common  to  them  both, 
and  which  they  hoped  would  again  be  so.  In  the  will  it  is  distinctly 
pointed  out,  that  the  debtor  shall  pay  the  money,  when  he  shall  be 
able.  The  Court  never  granted  this  writ  between  two  gentlemen 
under  such  circumstances,  driven,  by  the  state  of  things  in  their  own 
country  to  a  temporary  residence  in  this ;  from  which  they  may  be 
removed  in  a  moment.  They  are  not  domiciled  here.  Atkinson  v. 
Leonard  (I)  was  thought  a  hard  case  even  between  subjects  of  his 
Majesty ;  and  it  is  distinctly  stated,  that  Lord  Northington  thought, 

(l)3Bro.C.C.2ia 
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this  process  ought  not  to  be  granted  between  foreigners.  In  what 
way  is  thfs  security  to  be  framed  ?  It  must  be  very  special ;  for  your 
Lordship  cannot  avoid  attending  to  the  circumstance,  that  the  De- 
fendant may  be  ordered  out  of  the  kingdom  at  a  moment's  notice. 
How  can  he  expect  to  get  security  ;  his  situation  not  depending  on 
himself?  Consider  also  the  circumstances  of  this  loan.  It  was  re- 
peatedly refused :  but  the  Defendant  at  length  yielded  to  the  intreaties 
of  the  Plaintiff 's  father.  He  demanded  no  security,  until  he  was  set- 
ting out  upon  the  expedition  to  Quiberon ;  when  he  required  an  ac- 
knowledgment ;  suggesting  as  the  reason  the  reproaches  of  his  son. 
The  engagement  was  to  pay  the  money  within  five  years  from  the 
date,  or  sooner,  if  in  his  power ;  and  the  creditor  said,  in  order  that 
his  son  might  not  distress  the  Defendant,  he  had  by  his 
[*586]  will  constituted  the  debt  *a  perpetual  annuity ;  in  conse- 
quence of  which  by  the  laws  of  France  the  capital  is  pay- 
able only  at  the  option  of  the  debtor.  As  the  difference  stated  upon 
the  terms  of  the  will,  we  have  got  the  certificate  of  French  lawyers 
upon  the  effect  of  that  clause.  Consider  also  the  conduct  of  the 
Plaintiff.  The  Defendant  agreed,  that  after  his  death  his  property 
in  the  paper  should  belong  to  the  Plaintiff;  and  actually  deUvered  to 
him  the  deed  of  assignment ;  which  was  kept  by  the  Plaintiff,  and 
not  returned  until  the  moment  of  the  arrest.  The  Plaintiff  in  Jan- 
uary last  knew  the  Defendant's  purpose  of  going  to  establish  a  col- 
ony. Even  upon  the  affidavits  in  support  of  the  writ  it  has  improv- 
idently  issued.  Considering  this  as  a  legal  demand,  it  is  impossible, 
that  the  writ  can  issue  ;  and  the  proposition,  that  it  can  be  granted, 
when  the  debt  is  not  payable,  is  monstrous.  The  object  of  the  De- 
fendant in  quitting  the  country  is  not  to  evade  the  payment,  which 
is  the  foundation  of  the  writ,  but  merely  to  obtain  those  funds,  which 
may  enable  him  in  future  to  pay  it.  What  is  the  equity  of  the 
Plaintiff,  deserting  his  legal  remedy  ?  It  is  of  great  importance  to  the 
emigrants,  that  this  paper  shall  be  well  carried  on.  The  testator 
feeling  the  consequence,  that  the  Defendant  should  remain  editor, 
forces  this  money  upon  him.  Both  look  to  France,  as  the  place, 
where  the  money  was  to  be  repaid ;  which  is  evident  from  the  clause 
in  the  will  converting  the  debt  into  a  perpetual  annuity,  and  the 
other  circumstances ;  and  the  Defendant  communicated  his  intention 
of  quitting  the  country  and  his  object  in  so  doing  to  the  Plaintiff  last 
January.  As  to  the  circumstances  this  case  does  not  differ  from 
Talleyrand  v.  Boulanger  (1)  ;  in  which  case  the  contract  being  upon 
the  laws  of  France,  which  did  not  warrant  the  proceeding,  your 
Lordship  stopped  it.  Suppose  the  testator  was  alive,  and  had  com- 
menced an  action,  an  injunction  must  have  been  granted. 

Mr.  Grant,  Mr.  Johnson,  and  Mr.  Wathen,  for  the  Plaintiff.  The 
doubt  suggested,  whether  this  Court  ought  to  interfere  between  such 
persons,  will  apply  equally  to  any  jurisdiction  in  any  of  the  courts  of 
justice  upon  civil  suits  between  such  persons.     This  is  not,  as  in 

(1)  .irUe,  vol.  iii.  447. 
VOL.  IV.  33* 
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TaUeyrand  v.  Boulanger,  a  debt  contracted  in  France.  The  trans- 
action took  place  in  this  country.  It  is  singular,  if  they  looked  to 
France  as  the  particular  place  for  repayment,  that  the  Defend- 
ant having  twice  had  an  opportunity  of  expressing  it 
*  has  not  referred  to  that  particular  place.  The  object  was,  [*  587] 
not  the  property  of  the  puper,  which  was  of  little  value, 
but  to  secure  a  valuable  employment,  namely,  200/.  per  annum ; 
which  the  Defendant  got  by  the  editorship.  To  lay  a  foundation 
for  this  writ  it  is  not  necessary  to  state  in  the  affidavit,  that  the  De- 
fendant leaves  the  country  in  order  to  evade  payment  of  the  debt :  it 
is  sufficient  to  state,  that  he  intends  to  leave  the  country,  and  that 
the  consequence  will  be  that  the  debt  will  be  lost. 

It  is  said,  there  is  no  remedy  in  this  Court ;  but  the  executor 
ought  to  sue.  The  executor  could  maintain  no  suit  at  law :  first, 
because  the  Defendant  De  Calonne  is  co-executor ;  and  may  prove 
the  will ;  though  he  has  not  yet ;  secondly,  because  there  is  no  legal 
instrument,  which  can  be  produced  at  law.  It  is  said  to  be  a  suf- 
ficient answer  to  this  application,  that  the  Defendant  is  willing  to  give 
all,  that  in  equity  ought  to  be  required,  namely,  a  legal  instrument : 
but  there  is  nothing  in  this  case  at  present  but  a  loan  of  money.  A 
condition  is  implied,  that  the  instrument  is  a  valid  instrument ;  upon 
which  the  creditor  can  proceed,  when  it  becomes  due.  There  is  no 
such  instrument.  As  to  the  capacity  of  the  Plaintiff,  as  being  only 
a  legatee,  a  creditor  cannot  sue  in  his  own  name  (I)  :  but  a  specific 
legatee  of  a  debt  may  come  here  for  the  purpose  of  having  his  leg- 
acy secured,  and  may  sue  both  the  executor  and  the  debtor.  In  a 
late  case  at  the  Rolls  a  specific  legatee  of  a  note  filed  a  bill  against 
the  debtor '  in  the  note  and  the  executor :  and  it  was  ordered  to  be 
paid  into  Court,  and  secured.  There .  is  no  allegation  in  this  case, 
that  the  money  is  wanted  to  pay  debts  ;  and  therefore  there  is  the 
less  reason  that  the  suit  should  be  brought  by  the  executor  himself. 

The  construction  attempted  to  be  put  upon  the  will  is  completely 
founded  in  mistake  ;  which  will  appear,  if  the  whole  clause  is  at- 
tended to.  If  it  stood  merely  upon  the  introductory  words,  the  ex- 
pression is  applicable  to  the  dividends  upon  the  public  funds,  and 
may  be  applicable  to  an  annuity.  But  the  following  words  put  it 
out  of  doubt.  If  the  purpose  was  to  create  an  annuity,  the  interest 
of  the  money  was  not  a  fair  payment  with  reference  to  such  a  capi- 
tal. All,  that  was  meant,  therefore,  was,  that  the  Defendant  should 
pay  the  interest,  until  he  should  be  able  to  pay  the  prin- 
cipal. *That  is  according  to  the  official  translation  of  the  [*  588] 
probate :  to  which  only  the  Court  can  attend.  It  is  clear, 
the  testator  did  not  mean  to  release  or  relinquish  the  debt.  The 
Defendant  is  not  ready  to  fulfil  the  will,  even  according  to  his  own 
construction,  by  securing  the  interest.  By  leaving  tlie  country  he  is 
about  to  extinguish  every  chance  of  payment.  He  exercises  an  elec- 
tion.    He  has  an  annuity  of  200/.  as  editor  of  this  paper ;  and  he 

(1)  UiUrmm  v.  JUbtr,  ante,  voL  iL  95,  and  the  note,  96. 
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has  objects  of  such  importance  in  this  new  adventuie,  that  he  thinks 
it  for  his  benefit  to  give  up  that  advantageous  situation.  Is  it  too 
much  to  expect,  that  out  of  these  resources  he  should  make  some 
sort  of  provision  for  this  creditor  7  He  contends  that  the  PhintifT, 
because  his  father  was  willing  to  take  payment  at  a  future  time,  shall 
not  sue  now ;  though  this  is  the  only  time  at  which  he  can  sue.  To 
satisfy  an  existing  demand  the  debtor  offers  a  piece  of  paper ;  which 
can  have  no  effect  until  long  after  his  departure.  Your  Lordship 
must  either  refuse  this  application  upon  the  ground,  that  the  Plaintiff 
has  a  present  legal  demand,  or  hold,  that  he  has  a  present  equitable 
demand.  As  to  the  objection  from  the  character  of  the  Defendant 
as  a  foreigner,  where  a  Defendant,  a  foreigner,  has  given  bail,  and  is 
sent  out  of  the  kingdom,  the  bail  are  always  relieved  by  order  of  the 
Court     Your  Lordship  has  the  same  power. 

Attorney  General  [Sir  John  Scott]  in  reply.  As  to  the  conse- 
quence of  the  Defendant's  departure  from  this  country,  your  Lord- 
ship will  not  act  upon  tlie  su^estion  of  what  is  possible  in  fact, 
though,  morally  speaking,  highly  improbable,  when  that  suggestion 
contradicts  the  whole  tenor  of  the  Defendant's  conduct.  No  man 
ever  gave  a  more  honorable  account ;  and  his  statement  of  the  ori- 
ginal transaction  is  confirmed  by  the  production  of  the  cancelled 
note,  and  by  the  evidence  of  the  other  executor ;  who  certainly  is 
not  adverse  to  the  Plaintiff.  There  is  no  doubt,  therefore,  that 
note  was  taken  by  testator,  and  contained  the  terms  of  the  contract. 

No  authorities  have  been  produced  of  granting  this  writ  as  be- 
tween foreigners  residing  in  this  country  for  a  temporary  purpose ; 
and  Lord  Northington's  opinion  was  against  such  an  extension  of  it. 
As  to  the  case  of  bail,  where  there  is  a  contract,  of  which  the  Plain- 
tiff finding  himself  in  this  country  may  avail  himself,  the 
[  ^589]  law  must  act  upon  that :  but  is  it  so  with  regard  to  *^  this 
writ ;  originally  a  high  State  prerogative  writ,  to  prevent 
his  Majesty's  own  subjects  from  going  into  foreign  countries  to  the 
detriment  of  the  state,  founded  on  his  Majesty's  right  to  hold  any 
man  in  the  country,  whose  presence  in  the  country  was  necessary  for 
state  purposes  ?  The  writ  is  sometimes  applied  to  civil  rights :  but 
is  your  Lordship  to  apply  it  under  these  circumstances  to  persons, 
who  could  have  no  consideration  of  this  remedy  ?  All  these  gen- 
tlemen are  involved  in  the  consequences  of  the  severest  calamity, 
that  ever  the  providence  of  God  inflicted  upon  mankind.  Under  no 
other  circumstances  could  this  prerogative  writ  be  applied  with  more 
injustice  to  the  case  of  foreigners  suing  each  other :  the  Defendant 
without  means  of  subsistence,  except,  as  he  states,  what  he  derives 
from  the  generosity  of  this  country,  warding  off  a  demand,  which 
ought  not  to  be  yet  enforced :  the  debt  contracted  upon  the  pressing 
request  of  the  creditor,  upon  the  most  honorable  sensations ;  the 
offer  refused  to  the  utmost,  and  accepted  originally  upon  terms  much 
more  beneficial  to  the  debtor  than  those  expressed  in  the  note  ;  the 
time  being  indefinite  upon  the  first  contract ;  and  the  definite  period 
in  the  second,  attending  to  the  hopes  and  expectations  of  the  par- 
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ties,  proves,  it  had  a  reference  to  France.  Your  Lordship  is  required 
for  the  first  time  to  extend  this  prerogative  writ  to  disable  this  De- 
fendant from  ever  obtaining  the  means  of  discharging  this  debt,  and 
to  continue  him  in  the  distress,  in  which  he  is  involved,  because  the 
Plaintiff  speculates,  that  if  he  is  permitted  to  go  and  acquire  the 
means  of  paying  it,  he  will  depart  from  the  honorable  conduct  he 
has  hitherto  preserved.  The  circumstance  of  arresting  the  Defen- 
dant Mras  harsh ;  the  Plaintiff  having  the  assignment  in  his  possession 
ever  since  January,  and  not  returning  it  until  the  moment  of  the  arrest. 
Upon  the  acceptance  of  that  assignment  I  am  entitled  to  say,  the 
Defendant's  account  of  the  original  transaction  is  perfectly  accurate. 
Look  to  the  will  of  the  testator.  The  Defendant  has  a  right  to  all 
the  terms  imposed  by  the  will  with  regard  to  this  sum  of  500/.  The 
writ  unquestionably,  if  it  ought  to  issue,  could  be  marked  with 
nothing  but  the  interest  due. 

Lord  Chancellor  [Louohborocoh].  Suppose,  the  time  of  pay- 
ment was  past,  and  the  executor  upon  the  muiuatus  had  got  a  judg- 
ment for  500/. ;  and  a  bill  was  filed  in  this  Court  setting  forth  the 
will,  even  with  the  translation  in  the  probate :  should  1 
not  grant  an  injunction  ?  ^  Does  not  the  Defendant  claim  [*  590] 
under  the  will  as  well  as  the  son.  The  son  must  take  the 
benefit,  as  it  is  given.  The  direction  of  the  will  according  to  the 
translation  of  the  probate  is  to  pay  the  interest,  until  he  is  able  to 
pay  the  principal.  A  specific  legacy  is  given  to  the  son  with  an  ex- 
press qualification. 

The  application  for  the  writ  of  Ne  exeat  regno  stands  upon  a 
ground  perfectly  different  from  an  aflldavit  in  the  Court  of  law  to 
hold  to  bail  (I).  That  is  a  process  the  party  has  a  right  to  take 
upon  his  own  affidavit  without  any  application  to  the  Court.  Where 
it  is  a  question,  as  it  often  has  been  a  question,  how  far  the  affidavit 
could  be  examined  by  the  Court,  if  it  is  simply  an  affidavit  to  the 
debt,  and  there  ai;e  no  circumstances,  the  Court  is  under  great  diffi- 
culty, and  would  create  great  embarrassment,  if  they  were  to  hear 
circumstances  to  discharge  the  bail ;  though  unquestionably  there 
have  been  cases,  where  upon  the  explanation  of  the  circumstances 
by  an  affidavit  by  the  Defendant  the  Court  has  so  acted,  and  upon 
the  circumstances  has  discharged  the  bail;  that  is^  has  directed 
common  bail  to  be  filed.  I  know,  this  has  been  done  in  practice ; 
particularly  between  foreigners  and  upon  foreign  transactions ;  be- 
cause the  facility  of  arresting  in  England  holds  out  the  opportunity 
of  an  abuse  of  the  process  of  the  Court,  liable  in  itself  to  abuse.  There 
have  been  more  cases  than  one  of  this  nature :  but  one  particularly  I 
remember  between  Frenchmen,  both  parties  resident  generally  at 
Dunkirk,  but  having  each  of  them  many  transactions  in  England. 
One  of  them  coming  over  to  this  country,  the  other  stepped  over, 
made  an  affidavit  of  debt,  and  then  went  back  to  Dunkirk.  Upon 
an  application  to  the  Court  the  circumstances  of  the  case  turned  out 

(1)  See  RtuM  v.  Miy^  pasij  vol.  v.  96. 
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to  be  these :  There  had  been  between  the  Plaintiff  and  Defendant  a 
suit  at  Dunkirk.  In  the  course  of  that  suit  the  Plaintiff  in  this  king- 
dom had  received  judgment  against  him.  From  that  judgment  he 
appealed  to  the  superior  tribunal ;  and  pending  that  appeal  institut- 
ed by  himself  against  the  judgment  of  the  Court,  which  determined, 
that  there  was  no  debt  due  to  him,  he  thought  proper  to  avail  him- 
self of  the  process  of  this  country  to  arrest  the  other  party.  It 
may  be  easily  supposed,  the  Defendant  was  discharged  upon  com- 
mon bail. 
[*  591]  *  But,  whatever  is  the  case  of  proceedings  at  law,  an 
application  for  the  writ  of  Ne  exeat  regno  is  to  the  discre- 
tionary power  of  this  Court,  acting  beyond  the  limits  of  the  com- 
mon law,  and  applying  a  remedy  certainly  in  its  origin  not  dis- 
tinctly applicable  to  private  transactions  between  subject  and  sub- 
ject. It  is  very  delicate  to  interfere  as  against  foreigners,  whose 
occasions  or  misfortunes  have  brought  them  here,  by  an  application 
of  this  writ  to  them.  It  would  be  a  necessary  term,  that  it  shall  be 
simply  a  case  of  equity,  affording  no  ground  to  sue  at  law.  If  it  is 
a  simple  and  clear,  definite,  demand  in  equity,  there  is  seldom  much 
opportunity  given  for  explanation  of  the  case  upon  the  part  of  the 
Defendant :  but  if  it  is  complicated,  if  from  the  statement  of  cir- 
cumstances the  general  result  is,  that  an  equity  arises,  the  obvious 
justice  is,  that  the  other  party  should  have  an  opportunity  of  stating 
the  circumstances,  that  may  be  so  combined  as  to  produce  an 
equity  ;  though  it  does  not  obviously  arise. 

Upon  this  application,  first,  the  Plaintiff  comes  here  under  the 
most  unfavorable  circumstances,  that  it  is  almost  possible  for  a  party 
to  bring  forward  in  a  court  of  justice.  It  is  clear  in  the  proceedings, 
he  is  creditor  by  founding  himself  upon  the  will.  He  is  acting  in 
direct  contradiction  to  the  whole  tenor  and  purport  of  the  will,  in 
which  there  is  any  mention  of  the  Defendant,  or  any  reference  to 
the  transaction  with  him.  The  representation  of  his  case  covers 
the  circumstances  by  the  manner,  in  which  it  is  stated  upon  his 
affidavit.  If  it  stood  upon  the  original  engagement,  of  which  there 
is  the  fullest  evidence,  the  recital  of  that  engagement  in  the  note 
last  taken,  upon  the  15th  of  July,  1798,  it  is  perfectly  clear,  the 
loan  was  a  loan,  that  was  not  to  be  repaid  before  the  next  year.  I 
conceive,  it  is  very  clear,  the  Court  will  not  interfere  to  grant  the 
writ  of  Ne  exeat  regno,  where  there  is  no  debt  demandable  from  the 
party.  The  original  terms  of  the  loan  are  farther  established  by 
the  reference  to  it  in  the  will. 

Then  if  it  stands  upon  this  second  agreement,  the  application  to 
the  Defendant  was  made  by  the  co-executor,  standing  in  the  same 
degree  of  relation  to  the  parties  that  he  did.  The  purport  is  a  re- 
newal of  the  former  note.  It  recites  the  loan  made  for  the 
purpose  of  the  acquisition  of  the  share  in  Le  Courier  de  VEu- 
ropCy  adding  this  to  it,  a  species  of  engagement  to  assign  the 
share  of  that  property  as  a  security  in  case  of  the  death  of 
the  Defendant  before   the  period,  at  which   the   note  might  be- 
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come  payable.  The  PlaintiiT  says,  it  was  done  without  his  direc- 
tion ;  that  he  was  absent  at  the  time.  When  the  other  affidavit  is 
compared  with  his,  it  appears  to  have  been  done  as  a  family  trans- 
action. The  note  was  given  in  the  presence  of  the  Plaintiff's 
wife.  The  stamp  was  produced  by  the  wife.  The  note  was  taken 
by  the  other  executor.  The  Plaintiff  arrived  in  this  country  again 
in  December.  In  January  he  took  the  assignment  of  the  share  in 
Le  Courier  de  V Europe;  and  he  kept  it,  until  he  thought  fit  to 
proceed  in  this  business.  The  object  of  giving  this  note  was  to  give 
hold  over  this  property ;  which  the  Defendant  swears  is  all  the 
property  he  is  possessed  of,  being  for  his  subsistence  indebted  to  the 
charity  of  this  government.  It  was  not  a  security  put  into  his 
hands  by  the  other  party,  but,  which  his  uncle,  the  other  executor, 
took  ;  and  he  confirmed  it  by  the  fact  of  his  taking  possession  ojf 
that  assignment. 

I  could  not  possibly,  if  I  was  to  act  at  all,  permit  the  writ  to  be 
indorsed  for  the  sum  of  500Z.  The  engagement,  under  which  the 
Defendant  is  come,  and  the  title  of  the  Plaintiff  under  the  will, 
plainly  show,  a  delay  of  payment  was  to  be  given  to  the  time  speci- 
fied in  the  note ;  namely,  June  next  year.  Suppose  this  agreement 
to  be  the  subject  of  a  suit  at  law :  the  debt  is  not  the  demand. 
The  interest  in  arrear  would  be  the  only  demand  at  this  time  in  any 
Court.  But  under  the  circumstances  I  think,  it  would  be  a  misap- 
plication of  the  writ  o^  Ne  exeat  regno  to  grant  it  to  this  Plaintiff 
against  the  Defendant. 

It  is  not  an  inconsiderable  ingredient  in  the  case,  that  either  of 
these  parties  may  be  immediately  removed  from  this  country  by  the 
order  of  government ;  and  I  am  not  quite  sure,  that  upon  the  trans- 
action, and  the  proceeding  this  Plaintiff  has  thought  proper  to  take, 
it  would  be  quite  improper  to  consider,  whether  that  gentleman 
should  remain  in  this  country. 

Discharge  the  order  (1).        

1.  The  writ  of  nt  exeat  regno  is  a  high  prerogpitive  writ ;  the  application  of 
which  to  civil  causes  might,  without  great  caution,  lead  to  very  harsh  conse- 
quences. Hotcden  v.  Rogers,  1  V.  &.  B.  132 ;  Dkk  v.  SwinUm,  ibid. ;  Hannay  v. 
M* Entire,  11  Yes.  55.  Subject  to  this  jealous  watchfulness,  however,  the  writ 
has,  for  two  centuries  past  at  least,  been  granted,  in  proper  cases,  though  of  pri- 
vate concern.  Sir  Robert  Heideifs  case,  2  Cha.  Ca.  245 ;  MeatTs  coat,  cited  in 
Read  v.  Read,  1  Cha.  Ca.  116.  And  the  Court  of  Exchequer  grants  orders  in  the 
nature  of  this  writ,  applying  such  orders  only  to  such  cases  as  those  to  which  the 
Court  of  Chanceiy  would  apply  the  writ  Bemal  v.  Hie  Marquia  of  Donnegal, 
11  Yes.  46.  To  support  an  application  for  this  writ  there  must,  in  general,  be  an 
t^fidavit,  stating  positively  a  debt  actually  due;   Codb  v.  Ravie,  6  Yes.  284; 

(1)  Collar  V.  CogloTj  ante,  vol.  i.  94,  and  the  note,  95;  post,  Roddam  v.  Helher- 
ineton,  Russell  v.  ^hy,  Gardiner  v.  Edwards,  vol.  v.  91, 96,  591 ;  King  v.  Srmth, 
1  Dick.  82 ;  Baker  v.  Haily,  2  Dick.  632 ;  FUtck  v.  Holnu  Leake  v.  Leake,  Graves, 
V.  Gnffith,  1  Jac.  &  Walk.  405,  605,  646;  Bmfnes  v.  IFyse,  2  Mer.  472;  Good- 
man V.  Sayers,  5  Madd.  471 ;  WIdtehouse  v.  Partridge,  3  Swanst  365,  and  the 
notes ;  and  Mr.  Beames's  Brief  View  of  the  Writ  of  Ac  exeat  Repio.  For  the 
application  of  an  order  of  the  Court  of  Exchequer,  in  nature  of  this  writ,  against 
an  accountant  to  the  Crown,  see  Momey  General  v.  Mucklow,  1  Pri.  289. 
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•Anonym.  1  Atk.  521 ;  as  also  that  it  is  ui  equitable  debt,  and  on  which  the  ^ain- 
tiff  cannot  sue  at  law :  Jackson  v.  Pdrity  10  Ves.  165 ;  Pcarviull  v.  Tm^y  Turn. 
103;  IVkUehouse  v.  Parbridgej  3  Swanst  377:  and,  farther,  that  the  defendant 
intends,  or  threatens,  to  quit  the  kingdom  to  avoid  payment;  or  that  the  debt  will 
thereby  be  in  danger  of  being  loet  Tondina  v.  Harriaon^  8  Ves.  33 ;  Stewxrt  t. 
Grahcon,  19  Ves.  315;  WkiU&nue  v.  Pcartridgt,  3  Swanst  375;  EUbes  v.  Lanee^ 
7  Ves.  417 ;  Jones  v.  Jl^fhtin,  16  Ves.  472  {jlude  v.  JVki^iddy  19  Ves.  344. 

2.  The  granting  this  writ  when  there  is  a  Balance  due  upon  an  account,  al- 
though the  debtor  might  be  held  to  bail  at  law,  has  always  been  considered  a  case 
of  exception  to  the  general  rule.  BUofdea  v.  Qdvert^  2  Jac.  &  Walk.  213 ;  Jona 
V.  Sampson,  8  Ves.  S^ ;  Jackson  v.  PArity  10  Ves.  165.  And  cases  of  alimony, 
where  arrears  of  alimony  are  actually  due,  form  another  admitted  exception. 
Dawson  v.  Dawson^  7  Ves.  173 ;  see,  anU,  the  notes  to  Sedgwick  v.  fVaUdns,  1  V. 
49;  to  Coglar  v.  Co^y  1  V.  94;  and  to  Evam  v.  £vim,  1  V.  96.  The  neces- 
sity also  of  a  positive  t^ffjdamty  as  to  a  threat  or  purpose  of  the  defendant  to  go 
abroad,  may  adoiit  a  possible  relaxation,  when  the  imonnation  has  been  derived 
from  persons  of  the  defendant's  own  family,  who  cannot  be  brought  forward  to 
make  an  qgidwnt;  nor  can  an  cffidani  of  the  debt  be  necessary,  when  its  exist- 
ence and  nature  are  authenticated  by  the  Master's  report  ColUnmm^s  case^  18 
Ves.  355. 

3.  The  writ  is  never  issued  to  enforce  specific  performance  of  an  agreement ; 
Rewtes  v.  Wyse,  2  Meriv.  473 ;  BkAfdes  v.  CalveH,  2  Jac.  &  Walk.  218 ;  Anonym. 
2  Dick.  497 ;  or  to  compel  the  defendant  to  abide  the  event  of  an  action ;  Gcardir 
nen^s  case,  15  Ves.  445 ;  or  to  fulfil  his  undertaking  to  give  an  indemnity  to  the 
plaintiff  who,  on  the  faith  of  that  undertaking,  had  become  a  surety.  Cock  v.  Ror 
vis,  6  Ves.  284. 

4.  In  cases  of  alimony,  it  is  now  settled,  the  writ  of  ne  exeat  can  only  be  marked 
for  sums  actually  due;  Shc^oe  v.  Sfu^oe,  7  Ves.  172;  though  it  was  formerly 
held,  that,  even  before  sentence  for  alimony  was  decreed  by  the  Ecclesiastical 
Court,  the  writ  might  issue ;  Sir  Jerome  Smiihson^s  case,  2  Ventr.  345 ;  and  Lord 
Hardwicke,  without  going  the  length  of  the  opinion  ascribed  to  Lord  Nottingham, 
yet  seems  to  have  Siought,  that,  as  soon  as  alimony  was  decreed,  the  Court  of 
Chancery  might  lend  its  assistance  in  jfavor  of  the  wife.  Peame  v.  Lisle*  Ambl. 
76. 

5.  Lord  Talbot,  C.  was  very  strongly  of  opinion,  that  a  ne  exeat  should  never  be 
granted  without  a  bill  in  Equity  first  filed ;  Ex  parte  Bninker,  3  P.  Wms.  312 ; 
but,  both  previously  and  subsequently,  this  has  been  thought  unnecessary:  Uayd 
v.  Cardy,  Prec  in  Cha.  171 ;  Roddam  v.  Hethsrington,  5  Ves.  92;  and  it  is  not 
requisite,  that,  when  a  bill  is  first  filed,  it  should  pray  this  writ ;  for  in  that  staffe 
of  the  proceedings,  there  may  have  been  no  sufficient  grounds  for  such  an  appli- 
cation.   CoUinson^s  case,  18  Ves.  354. 

6.  The  defendant's  own  admissions,  by  his  answer,  would  clearly  be  as  safe  a 
ground  for  granting  this  writ  as  any  cfMdavit  of  the  facts ;  Roddam  v.  Hdhtrington, 
5  Ves.  95 ;  whilst,  on  the  other  hand,  the  defendant's  answer,  or  c^idasoits,  may 
also  be  read  in  support  of  an  application  to  ffet  rid  of  the  writ,  or  to  reduce  the 
amount  of  bail.  Flack  v.  Holm^  1  Jac.  &.  Walk.  415 ;  Dick  v.  Swinion,  1  V.  d& 
B.  373 ;  Hyde  v.  Whitfidd,  19  Ves.  345.  But  neither  the  defendant's  oath,  nor 
any  loose  verbal  admission  of  the  plainti£^  will  avail  against  his  positive  affidavits. 
Jones  V.  Alephsm,  16  Ves.  471.  As  to  the  admissibility  of  the  wife's  cfffidamt 
against  her  husband,  see  the  note  to  Sedgwick  v.  WaUdns,  1  V.  49. 

7.  The  grounds  on  which  a  writ  of  ne  exeai  issued,  must  be  correctly  stated  in 
the  body  thereof;  and  if  those  grounds  will  not  sustain  the  writ,  it  must  be  dis- 
charged:  no  subsequent  statement  will  support  that  writ,  although  the  plaintiff 
mav  renew  his  application  on  the  new  cause  shown.    Hyde  v.  fVhigteld,  vbi  supra. 

8.  A  party  once  arrested  cannot  be  held  to  equitable  bail :  and  where  a  wnt  of 
ne  exeat  is  granted  against  a  man,  he  is  exempted  from  subsequent  arrest,  in  res- 
pect of  the  same  demand.  Amsinck  v.  Barday,  8  Ves.  598 ;  Rmnes  v.  9Fyse,  2 
Meriv.  473 ;  Flack  v.  Holm,  1  Jac.  &  Walk.  415 ;  FraMyn  v.  Thomas,  3  Meriv. 
233.  But,  it  seems,  when  a  defendant,  against  whom  a  ne  exeat  has  issued,  and 
who  has  put  in  bail,  is  subsequentlv  committed  for  a  contempt  of  the  Court  from 
which  the  first  process  emanated,  the  bail  is  not  by  such  imprisonment  discharg^ed, 
and  (upon  principles  less  obvious)  cannot  even  move,  with  success,  that  the  dcotor 
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may  be  charged  in  the  custody  of  the  warden  of  the  Fleet  upon  the  writ  Slcqn^ 
ton  V.  PeiU,  19  Yes.  615 ;  Le  Clea  v.  TroU,  Prec.  in  Cba.  230;  the  circumstances 
of  which  case  seejn  Colles,  P.  C.  219.  Lord  Hardwicke,  it  is  true,  held  a  differ- 
ent doctrine  in  Dettsw  v.  Debazin,  1  Dick.  95,  but  the  earlier  decision  of  Lord 
Keeper  Wright,  and  the  latter  judgment  of  Lord  Eldon,  as  above  cited,  appear  to 
establish  a  wide  difference  between  the  rules  in  Equity  .and  those  held  at  Common 
Law  with  regard  to  bail ;  see  note  2  to  £r  parte  Hyamg^  18  V.  237 ;  and  prudent 
persons  will  be  extremely  cautious  how  they  become  bail  for  a  party  under  a  ne 
exeaiy  if,  whatever  reason  they  may  have  to  alter  their  opinion  of  the  individual's 
integrity  or  of  his  circumstances,  they  cannot,  after  having  once  become  his  secu- 
rities, discharge  themselves  by  surrendering  his  body. 

9.  The  writ  may  be  obtained  on  behalf  of  a  lunatic,  upon  the  oath  of  his  com- 
mittee ;  Stewart  v.  Graham,  19  Yes.  316 ;  but  it  does  not  issue  against  a  feme 
•eovoie  in  her  capacity  of  executrix,  for  in  that  character  she  can  have  no  separate 
property :  the  case  might  be  different  with  respect  to  a  married  woman,  who  had 
property  settled  to  her  sepaiute  use.    Pannd  v.  Taylor,  1  Turn.  103. 

10.  The  application  of  this  prerogative  writ  to  foreigners  is  not  denied ;  Fladi 
V.  Holm,  1  Jac.  &  Walk.  416;  but  (as  was  declared  to  be  highly  proper  in  the 
principal  case)  towards  such  parties  the  jurisdiction  is  exercisea  with  peculiar 
caution.  WhiUhead  v.  Mural,  Bunb.  183.  British  subjects  are  all  amenable  to 
this  process,  when  they  come  within  reach  of  it,  although  their  domicil  may  be  in 
the  colonies,  in  Scotland,  or,  it  seems,  in  Ireland  ;  (Howden  v.  Bogen,  1  Y.  &  B. 
133 ;  and  see  the  note  to  Mountttvart  v.  MoutMuart,  6  Y.  363 ;)  tnough,  perhaps, 
in  the  latter  case,  the  point  may,  under  certain  circumstances,  involving  a  consti- 
tutional and  parliamentary  question,  admit  a  doubt  Bemal  v.  The  JnarauU  of 
Donegal,  11  Yes.  43.  The  writ  never  issues  on  the  ap|>lication  of  a  plaintiff  who 
is  hunself  resident  out  of  the  jurisdiction.    Ihfdt  v.  Jrmtfidd,  J  9  Yes.  345. 

11.  Where  there  has  been  needless  delay  m  applying  for  the  writ  of  ne  ezeof, 
or  the  proceeding  appears  to  be  vexstious,  favoraDle  terms  will  be  granted  to  the 
defendant ;  Dick  v.  Swifdon,  1  Y.  &  B.  373 ;  and  that  the  writ  will  be  discharged 
on  payment  of  the  money  into  Court,  or  putting  in  approved  security,  see  the  note 
to  IkanB  V.  EvanB,  1  Y.  96 ;  with  this  caution,  however,  that  where  it  appears 
the  Court  will  necessarily,  at  the  hearing  of  the  cause,  have  to  direct  the  defend- 
ant to  perform  other  acts,  besides  the  payment  of  money ;  there,  he  must  give  far- 
ther security  to  perform  the  whole  decree.  JiUdn&on  v.  Bedd,  1  DicL  98 ;  Bod- 
dam  V.  Heiherington,  5  Yes.  95 ;  Howden  v.  Bogers,  1  Y.  &  B.  133.  A  consider- 
able part  of  this  note  is  extracted  from  1  Hovenden  on  Frauds,  126, 133. 
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Decree  discharging  from  a  tnist  a  woman,  who  had  married  a  foreigner;  though 
the  answer  denied  an  intention  of  quitting  the  kingdom,  and  stated  her  desire 
of  continuing  in  the  trust  (a) 

Bt  a  settlement,  dated  the  18th  and  19th  of  May,  1795,  previous 
to  the  marriage  of  Willoughby  Thomas  Lake  and  Charlotte  Ann 
Macbride,  a  moiety  of  certain  real  estates,  of  which  Miss 
*  Macbride  was  seised  in  fee,  subject  to  the  life  estate  of     [^  593] 
her  father  Admiral  Macbride,  was  conveyed  to  Prestwood 
Harris6n,  the  aunt  of  Miss  Macbride,  and  William  Ely  Cook,  and 

(a\  The  appointment  of  new  trustees  is  an  ordinary  remedy,  enforced  by  Courts 
of  Equity,  where  there  is  a  failure  of  suitable  trustees  to  perform  the  trust,  either 
from  accident,  or  from  the  refusal  of  the  old  trustees  to  act,  or  from  their  original  or 


593  LAKE  V.  BE  LAMBERT.  [1799. 

their  heirs,  to  the  use,  after  the  marriage  and  subject  to  the  said 
estate  for  life,  of  Mr.  Lake,  for  life,  without  impeachment  of  waste ; 
remainder  to  Mrs.  Lake  for  life,  without  impeachment  of  waste ; 
remainder  to  the  use  of  the  children  of  the  marriage,  as  tenants  in 
common,  with  cross  remainders ;  with  reversion  to  the  right  heirs  of 
Mrs.  Lake. 

By  the  same  settlement  certain  stock  and  bonds,  to  which,  it  was 
recited,  that  Miss  Macbride  was  entitled,  to  the  amount  of  13,000/., 
were  agreed  to  be  transferred  to  the  same  trustees,  in  trust  after  the 
marriage  to  permit  Mr.  Lake  to  receive  the  interest  and  dividends 
for  his  life ;  and  after  his  decease  to  permit  Mrs.  Lake  to  receive 
the  interest  and  dividends  for  her  life ;  and  after  the  decease  of  the 
survivor  in  trust  for  the  children  of  the  marriage  equally,  and  their 
children,  if  any  should  be  then  dead  leaving  issue,  were  to  take 
their  parents'  share  equally ;  and  if  there  should  be  but  one  child, 
in  trust  for  that  one ;  and  if  there  should  be  no  child,  or  issue  of 
any  child,  then  living,  in  trust  for  the  right  heirs  of  Mrs.  Lake. 

By  indentures,  dated  the  29th  and  30th  of  September,  1795, 
made  after  the  marriage,  the  trustees  sold  the  real  estate  mentioned 
in  the  settlement  for  the  sum  of  6000Z. ;  of  which  sum  1500Z.  was 
the  purchase-money  of  the  life  estate  of  Admiral  Macbride.  The 
said  sum  of  6000/.  was  under  a  power  in  the  settlement  secured  by 
mortgage  upon  the  trusts  declared  by  the  settlement  as  to  the  stock 
and  bonds  therein  mentiohed. 

Prestwood  Harrison  afterwards  married  Lambert  Fochier  De 
Lambert. 

By  indentures,  dated  the  2d  of  June,  1797,  reciting,  that  the  re- 
cital in  the  marriage  settlement,  that  Mrs.  Lake  was  entitled  to  stock 
and  bonds  to  the  amount  of  13,000/.  was  erroneous ;  and  that  she 
was  entitled  only,  exclusive  of  the  real  estate,  to  the  sum  of  7693/., 
her  share  of  the  money  arisen  by  sale  of  the  estate  of  her  mother, 
the  interest  whereof  was  payable  to  Admiral  Macbride  for  life,  and 
which  sum  of  7693/.  had  been  received  by  him  ;  and  re- 
[^  594]  citing,  that  the  sun(i  of  3500/.  5  per  cent  *  Bank  Annuities, 
and  1000/.  4  per  cent.  Bank  Annuities,  part  of  the  said 
sum  of  7693/.,  had  been  transferred  to  Prestwood  De  Lambert  and 
William  Ely  Cook ;  and  that  the  sum  of  215/.,  other  part  thereof, 
had  been  laid  out  in  the  purchase  of  413/.  55.  Id.  Bank  Annuities 
in  their  names,  and  that  Admiral  Macbride  in  consideration,  that  he 
had  made  no  provision  for  3093/.,  the  residue  thereof,  and  of  natu- 
ral love  and  affection  for  his  daughter,  had  agreed  to  give  up  the 
sum  of  1500/.,  to  which  he  was  entitled,  as  his  share  of  the  sum  of 
6000/.  due  upon  the  mortgage,  and  that  he  had  secured  the  sum  of 

supervenient  incapacity,  to  act  2  Story,  JGq.  §  1287 ;  Jauncey  v.  Rutherford,  9 
Paige,  273 ;  Lewin,  Trusts,  598.  The  appointment  is  oflen  referred  to  the  Mas- 
ter. See,  arUt,  note  (a)  to  MUlard  v.  JE«yre,  1  V.  94.  The  inconvenience  arising 
from  the  appointment  of  a  feme  covert  as  trustee  proceeds  from  her  inability  to 
join  in  the  requisite  assurances,  not  from  the  want  often  of  proper  judgment  and 
capacity.  An  infant  labors  under  still  greater  disability  than  a  feme  covert.  See 
Lewin,  Trusts,  89,  90,  91. 
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1593L,  the  residue  of  the  said  sum  of  7693Z.  by  his  bond  of  even 
date  to  Prestwood  De  Lambert  and  William  Ely  Cook  ;  and  farther 
reciting,  that  for  effectuating  in  part  the  agreement  between  the 
parties  Lambert  Fochier  De  Lambert  and  Prestwood,  his  wife,  and 
Admiral  Macbride,  had  by  indentures,  executed  the  day  before  the 
date  hereof,  with  the  approbation  of  Lake  and  his  wife,  and  William 
Ely  Cook,  assigned  to  George  Cook,  his  executors  and  administra- 
tors, the  principal  sum  of  6000/.,  secured  by  mortgage,  and  all  in- 
terest due  and  to  grow  due  thereon ;  in  trust,  forthwith  to  assign 
the  same  unto  Prestwood  De  Lambert  and  William  Ely  Cook,  their 
executors,  administrators,  and  assigns ;  it  was  witnessed  that  George 
Cook,  by  the  directions  of  Admiral  Macbride  and  Mr.  and  Mrs. 
Lake,  did  assign  the  said  sum  of  6000/.  and  the  securities  for  the 
same,  to  Prestwood  De  Lambert  and  William  Ely  Cook,  their  exec- 
utors, administrators,  and  assigns,  upon  the  trusts  declared  by  the 
marriage  settlement  of  Mr.  and  Mrs.  Lake,  concerning  the  stocks 
and  bonds  therein  mentioned ;  and  it  was  declared,  that  the  receipt 
of  the  said  Prestwood  De  Lambert  and  William  Ely  Cook  should  be 
a  sufficient  discharge  for  the  said  sums  of  6000Z.  and  1593Z. ;  and 
that  the  said  Bank  Annuities  and  the  sums  of  6000/.  and  1593/. 
were  respectively  transferred,  purchased,  assigned,  and  secured,  and 
that  they,  the  said  Prestwood  De  Lambert,  (the  said  Lambert  Fochier 
De  Lambert,  her  husband,  thereby  consenting  and  agreeing  there- 
to,) and  William  Ely  Cook,  the  survivor  of  them,  and  the  executors, 
administrators,  and  assigns,  of  such  survivor,  should  stand  possessed 
thereof,  upon  the  trusts  of  the  settlement  of  the  19th  of  May,  1795. 

The  bill  was  filed  in  February,  1798,  by  Mr.  and  Mrs.  Lake, 
against  De  Lambert  and  his  wife,  and  William  Ely  Cook,  charging 
that  De  Lambert  is  a  native  of  France,  and  in  consequence  of  the 
troubles  of  that  country  came  to  England ;  and  that  he 
^  intends  to  return  to  France  or  go  to  some  place  out  of  [^  595] 
England,  as  soon  as  he  can  with  safety  and  convenience, 
and  to  take  his  wife  with  him.  The  bill  therefore  prayed,  that  the 
Defendant  Prestwood  De  Lambert  may  be  discharged  from  being  a 
trustee  ;  and  that  a  new  trustee  may  be  appointed,  &c. 

The  defendant  Lambert  Fochier  De  Lambert  by  his  answer  stated, 
that  he  is  a  native  of  France ;  that  he  was  an  officer  in  the  army  of 
the  late  King  Lewis  the  sixteenth,  and  is  a  knight  of  the  military 
order  of  St.  Louis ;  that  he  was  employed  as  inspector  general  at 
Lyons,  when  the  army  there  was  dispersed  and  massacred  ;  and  that 
being  in  the  greatest  danger  on  account  of  his  loyalty  and  attach- 
ment to  the  king,  he  was  obliged  to  fly ;  and  that  he  is  married,  and 
permanently  settled  in  this  country.  He  denied  that  he  intends  to 
return  to  France,  or  to  go  to  any  other  place  out  of  England,  as 
soon  as  he  can  with  safety  and  convenience,  and  to  take  his  wife 
with  him :  on  the  contrary,  he  intends  to  remain  in  England  ;  and 
has  lately  taken  a  house  at  Carmarthen,  upon  a  lease  for  ninety-nine 
years ;  and  has  laid  out  a  considerable  sum  of  money  to  render  it 
convenient  for  his  residence. 
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The  defendant  Piestwood  De  Lambert  by  her  answer  stated,  that 
she  consented  at  the  express  desire  of  Mrs.  Lake,  to  be  a  trustee, 
and  through  regard  and  affection  for  her  niece.  She  confirmed  the 
answer  of 'her  husband,  as  to  their  intention  of  remaining  in  this 
country ;  and  stated,  that  she  is  desirous  of  continuing  in  the  trust. 

The  cause  came  on  upon  bill  and  answer. 

Mr.  Mansfield,  and  Mr.  Harvey ,  for  the  Plaintiffs,  said,  the  decree 
was  of  course  according  to  the  prayer  of  the  bill. 

Mr.  RomiUyy  for  the  Defendants,  De  Lambert  and  his  wife,  ob- 
served, that  she  was  willing  to  continue  a  trustee,  but  submitted  to 
what  the  Court  should  direct 

The  Lord  Chancellob  [Loughborough],  remarked,  that  it  was 
very  inconvenient  for  a  married  woman  to  be  a  trustee. 

The  decree  was  made  according  to  the  prayer  of  the  bill. 

It  is  very  obvious,  that  neither  married  women,  as  was  intimated  in  the  present 
case,  nor  infants,  as  was  dechired  in  Blinkhom  v.  Feattj  2  Ves.  Sen.  30,  are  per- 
sons well  adapted  to  fill  the  office  of  trustees ;  and,  though  in  one  case  an  infant 
was  held  to  be  a  trustee  of  an  estate,  purchased  in  his  name,  solely  on  account  of 
his  tender  years  at  the  time ;  (Binion  v.  Stone^  2  Freem.  168 ;)  the  same  argu- 
ment, of  the  unfitness  of  the  partj  to  perform  the  duties  of  a  trustee,  was,  in  an- 
other instance,  considered  a  proof,  that  he  must  have  been  named  for  his  own  ben- 
efit Lamplugh  v.  Laanpiufh^  1  P.  Wms.  112.  The  sounder  doctrine  seems  to 
be,  that  the  argument  ab  tnoonvmienh*  is  never  to  be  used,  unless  the  tenns  of 
conveyance,  devise,  or  bequest,  to  an  in&nt,  or  aybne  ooverte,  are  so  ambiguous, 
as  to  leave  it  in  doubt,  upon  the  face  of  the  instrument,  whether  they  were  in- 
tended to  take  as  trustees,  or  not ;  if  such  an  appointment  be  actually  made,  the 
parties  cannot,  upon  the  strength  of  its  singulari^,  and  their  incompetence  to  act 
as  trustees,  set  up  a  claim  to  a  beneficial  interest  King  v.  Dtnison^  1  V.  &  B. 
275;  Jewm  v.  Buaft,  1  Vem.  343. 


1799.]  HOTKT  V.  BLAKEMAN.  596 

HOVEY  V.  BLAKEMAN. 

[Rolls.— 1799,  April  30,] 

Oif  E  executor  in  trust  is  not  answerable  for  the  receipts  of  the  other  merely  by 
taking  probate,  permitting  the  other  to  possess  the  assets,  and  joining  in  acts 
necessuy  to  enable  him  to  administer:  otherwise,  if  he  goes  farther,  and  con- 
curs in  the  application,  (a) 

Agents,  being  also  a]>pointed  executors  of  the  principal,  are  not  entitled  to  com- 
mission upon  remittances  from  India  by  the  testator,  not  received  until  after 
his  death,  (6)  [p.  596.] 

{a)  As  to  the  effect  of  merely  proving  the  will,  without  any  farther  participation 
in  the  duties  of  executor ;  see,  mUe^  note  (a)  Baleher  v.  ScoU,  2  V.  678.  The  effect 
of  other  acts ;  see,  ante^  p.  212,  notes  (a)  and  (6)  Harrison  v.  Bowlty.  As  a  general 
rule,  one  executor  is  not  liable  for  the  devastavit  of  another,  if  he  did  not  know 
and  assent  to  it  at  the  time.  Each  executor  is  liable  for  his  own  acts  only,  unless 
he  hands  over  the  money  received  by  him  to  his  co-executor  or  joins  in  the  mis- 
application of  it,  or  by  negligence  suffers  his  co-executors  to  receive  and  waste  it 
Clark  V.  dark,  8  Paige,  153;  Sutherland  v.  Bru^  7  Johns.  Ch.  22;  Evans  v. 
Evans,  1  Dessaus.  520;  Knox  v.  Piekel,  4  ibid,  92;  Lenmr  v.  fftnti,  ibid,  65; 
ffiUiams  v.  MaUland,  1  IredeU,  Eq.  93 ;  M*Mdr  v.  Ragland,  Dev.  Eq.  516 ;  mZ- 
liams  V.  Mzon,  2  Beav.  472 ;  Roach  v.  HvJtibard,  Little,  SeL  Cas.  235 ;  Lawrence 
v.  Lawrence,  ibid,  123;  (^MaU  v.  Herbert,  C.  W.  Dudley.  £a.  30;  Johnson  v. 
Johnson,  2  Hill,  Ch.  293.  They  may  become  jointly  liable,  under  an  administra- 
tion bond,  as  sureties  for  each  other.  Morrow  v.  Peyton,  8  L^igh,  54 ;  Anderson 
V.  MUUr,  6  J.  J.  Marsh.  571.  But  each  of  several  co-administrators  has  a  right  to 
settle  a  separate  account  of  his  administration,  though  this  will  not  affect  his 
joint  liability  on  his  official  bond  for  the  acts  of  his  co-administiator.  Case  qf 
PaUrsoris  EslaU,  1  Watts  &  S.  291.  Executors  will  be  liable  for  each  other  in 
any  transaction  which  they  have  commenced  together.  Thus,  where  two  execu- 
tors sold  out  stock,  and  the  produce  was  received  by  one,  it  was  held  that  the 
other  was  responsible  for  its  misapplication,  but  was  entitled  to  an  inquiiy, 
whether  any  part  had  been  applied  in  discharge  of  claims  against  the  testator. 
JfiUiams  v.  JVTzon,  2  Beav.  472.  So  where  money  stood  in  a  banking  house  to 
the  joint  account  of  two  administrators,  and  was  drawn  out  by  one  of  them,  who 
afterwards  applies  it  to  his  own  use,  the  other  would  be  liable,  dough  v.  Bond,  3 
My.  &  C.  490 ;  Sojivt  v.  Dixon,  8  Simon,  594.  Nor  can  this  liability  be  displaced 
by  arrangements  or  agreements  between  themselves.  A  testatrix  bequeathed  prop- 
erty to  certain  persons,  some  of  whom  lived  in  the  West  of  England,  and  others  in 
N,  and  she  appointed  two  persons  to  be  executors,  one  of  whom  lived  in  C  and  the 
other  at  D.  The  executors  having  paid  all  the  debts  and  specific  legacies  of  the 
testatrix,  entered  into  an  a^eement  bv  which  the  C  executor  was  to  pay  the 
residuary  legatees  in  the  West  of  England,  and  the  D  executor  those  in  N,  and 
the  residuary  funds  were  apportioned  between  them  for  that  purpose.  The  D 
executor  having  made  default  in  payment  of  one  of  the  legatees  in  his  neighbor- 
hood, it  was  held  that  the  other  executor  was  responsible  tor  the  default  Moses 
V.  Levi,  3  Y.  &  C.  359.  See  also  Lees  v.  Sanderson,  4  Sim.  28;  2  Williams, 
Exec.  1291-1306.  The  joining  in  a  receipt,  though  not  absolutely  necessary,  is 
not  conclusive  against  an  executor.  The  true  inouiry  is  whether  the  monej 
received  was  under  the  control  of  both  executors.  The  joining  in  the  receipt  u 
evidence  of  that  control,  though  it  is  not  conclusive.  OchiUree  v.  Wright,  1  Dev. 
&  Bat  336.  One  of  the  executors,  who  had  not  proved  but  acted  in  Sie  receipt 
and  application  of  some  of  the  testator's  moneys,  as  the  agent  or  assistant  of  the 
other  executors,  was  held  to  be  answerable  only  for  what  he  had  received.  Lowry 
V.  Fulton,  9  Simons,  104. 

(6)  This,  of  course,  proceeds  on  the  English  rule,  that  an  executor  or  adminis- 
trator shall  have  no  allowance  in  the  nature  of  commiBsions  for  the  execution  of 
his  duty.  But  the  rule  is  otherwise  in  most  of  the  States  of  the  United  States. 
See,  onle,  note  (a)  to  Chelhamv.  Awaey,3Y.72. 
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Executors  of  a  receiver,  admitting  assets,  bound  to  answer  what  was  upon  a  sub- 
sequent inquiiy  found  due  for  interest,  [p.  606.] 
Joining  in  a  receipt,  though  perhaps  not  absolutely  necessary,  not  conclusive 

against  an  executor,  any  more  tlum  against  a  trustee,  to  charge  him  with  the 

receipts  of  his  co-executor,  [p.  QO&J] 
Bill  of  exchange  remitted  to  two  agents,  payable  to  them  personally,  who  on  the 

death  of  the  principal  become  his  executors:  the  mere  indorsement  of  one,  after 
'   they  are  executors,  in  order  to  enable  the  other  to  receive  the  money,  is  not 

sufficient  to  charge  him,  who  does  not  receive  it,  [p.  609.1 
Plaintiff  beine  entitled  upon  coming  of  age  to  the  produce  or  a  West  India  estate, 

bills  of  lading  of  consignments  previously  made  were  decreed  to  be  delivered 

up  to  him,  [p.  609.] 

John  Blakeman,  of  Bombay,  in  the  East  Indies,  by  his  will,  dated 
the  1st  of  July,  1787,  after  giving  14,000  rupees  to  his  executors, 
upon  trust,  to  invest  the  same  in  India,  and  to  apply  the  interest 
and  produce  for  the  benefit  of  his  house-keeper  Bibee  Jaun  during 
her  life,  and  after  death  to  sink  into  the  residue  of  his  estate,  and 
after  giving  to  her  his  wearing-apparel  and  other, effects,  gave  all  the 
rest,  residue,  and  remainder,  of  his  moneys,  debts,  effects,  and  se- 
curities for  money,  and  all  other  estate  and  effects  both  real  and 
personal,  or  of  what  nature  or  kind  soever,  both  in  the  East  Indies 
and  in  Great  Britain,  and  wheresoever  else  may  be  situated,  unto 
Daniel  Crokatt  and  John  Forbes  of  Bombay,  and  to  his  brother 
Jeremiah  Blakeman  and  Richard  Smith  of  London,  their  executors, 
administrators,  and  assigns,  upon  the  trusts  following:  that  is  to  say ; 
that  they,  his  said  executors,  and  the  survivors  and  survivor  of  them, 
should  lay  out  and  invest  all  his  personal  estate  at  interest  upon 
real  or  government  securities  in  their  own  names,  or  the  name  of 
such  of  them  as  should  from  time  to  time  live  and  reside  in  Great 
Britain  ;  whither  it  was  his  desire  all  his  property  remaining  in  the 
East  Indies,  after  providing  for  the  before-mentioned  bequests,  might 
be  remitted  as  soon  as  might  be  after  his  decease ;  and  should  pay 
and  apply  the  whole  yearly  rents  and  profits,  interest  and  dividends, 
of  all  the  said  residue  of  his  estate  yearly  and  every  year,  or  oftener, 
as  might  be,  to  the  use  of  his  mother  Eleanor  Blakeman  for  life  ; 
and  after  her  decease  he  gave  the  said  residue,  and  all  securities  for 
the  same,  one  fourth  to  his  brother  Jeremiah  Blakeman,  his  executors, 
administrators  and  assigns ;  one  fourth  to  his  younger  brother  James 
Blakeman,  his  executors,  administrators,  and  assigns  ;  and  the  other 
two  fourths  he  gave  to  Jeremiah  Blakeman  and  Richard  Smith, 
their  executors,  administrators  and  assigns,  upon  the  trusts  follow- 
ing :  that  is  to  say ;  that  they  and  the  survivor,  and  the  executors 
or  administrators  of  such  survivor,  should  from  time  to  time  pay  the 
yearly  or  other  rents,  profits,  interest,  or  dividends,  in  equal  division, 
share  and  share  alike,  to  his  (the  testator's)  sisters  Hannah  Hovey 
and  Eleanor  Butcher,  so  long  as  they  should  respectively  live,  for 
their  sole  and  separate  use ;  and  after  the  decease  of  each  of  his 
said  sisters  to  pay  one  moiety  of  the  said  two  fourth  parts  of  the 
residue  of  his  estate  unto  and  among  all  and  every  the  child 
or  children  of  such  of  his  said  sisters  so  dying,  which  should  be 
living  at  the  time  of  her  decease,  or  the  issue  of  such  as  should 
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be  then  dead,  share  and  share  alike ;  such  issue  to  take  only 
the  share  of  the  parent ;  and  if  there  should  be  but  one  child, 
or  the  issue  of  one,  then  living,  the  whole  to  such  child  or 
issue ;  and  he  appointed  Daniel  Crokatt,  John  Forbes,  Jeremiah 
Blakeman,  and  Richard  Smith,  and  the  survivors  or  survivor  of 
them,  joint-executors  of  his  will ;  his  intention  nevertheless  being, 
that  such  of  his  said  executors  as  should  from  time  to  time  be  in  Great 
Britain,  and  the  survivor  of  them,  his  executors  or  administrators, 
should  be  the  acting  trustees  and  executors  or  trustee  and  executor, 
or  have  a  right  so  to  act  in  regard  to  his  estate  and  property  in 
Great  Britain. 

The  testator  died  in  the  same  year,  soon  after  the  execution  of 
his  will.  His  mother  died  in  May  1787.  The  will  was  proved  in 
India  by  Crokatt  and  Forbes,  and  in  England  by  Jeremiah  Blake- 
man and  Smith. 

James  Blakeman  died  in  1792.  Jeremiah  Blakeman  was  one  of 
his  executors. 

The  bill  was  filed  in  1795  by  Hovey  and  his  wife  against  Jere- 
miah Blakeman  and  Richard  Smith,  Mr.  and  Mrs.  Butcher  and  their 
children,  and  other  persons ;  praying  an  aceount  of  the  sums  remit- 
ted to  the  Defendants  Blakeman  and  Smith  by  the  testator,  or  since 
his  death,  on  account  of  his  estate ;  and  that  the  residue  may  be 
ascertained,  with  the  consequential  directions. 

The  Defendants  Jeremiah  Blakeman  and  Richard  Smith  by  their 
joint  answer  admitted,  that  the  testator  did  in  or  about  the  month 
of  October  1786  remit  to  these  Defendants  a  Canton  bill,  value 
2176/.  16s.  8d.  and  did  afterwards  in  or  about  the  month  of  Decem- 
ber 1786  by  Bengal  bills  upon  the  East  India  Company  remit  to 
them  divers  large  sums  of  money,  amounting  in  the  whole  to  the 
sum  of  12,012/.  14s.  8d.;  making  together  the  sum  of  14,189/. 
lis.  4d.;  with  directions  to  these  Defendants  to  invest  the  same  in 
government  or  other  good  security.  They  stated,  tliat  the  testator 
remitted  such  sums  to  them  in  consequence  of  their  having  consented 
upon  his  request  to  act  as  his  agents  in  England  under  a  power  of 
attorney ;  and,  the  said  sums  having  been  remitted  to  these  Defend- 
ants as  agents  for  tlie  said  John  Blakeman,  these  Defendants  do 
claim,  and  submit  to  the  judgment  of  the  Court,  that  they 
*are  entitled  to  charge  as  commission  upon  the  said  sums  [*  598] 
two  and  one  half  per  cent.,  being  the  commission  usually 
chai^d  upon  moneys  remitted  from  India. 

The  Defendants  farther  admitted,  that  Crokatt  and  Forbes  did  in 
or  about  the  year  1789  and  1790  'remit  part  of  the  effects  of  the 
testator  to  Jeremiah  Blakeman ;  and  that  the  same  did  amount  to 
the  sum  of  4349/.  I3s.  4d.  in  bills  from  India  at  different  dates  and 
times  of  payment.  They  stated,  that,  John  Blakeman  having  remitted 
to  these  Defendants  the  said  Canton  bill  upon  the  East  India  Com- 
pany for  2176/.  16s.  8(/.,  which  sum  was  part  of  the  aforesaid  sum 
of  14,189/.  lis.  4c/.,  and  these  Defendants  having  received  the 
amount  of  such  bill  in  or  about  the  month  of  May  1788,  they  there- 
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out  paid  to  James  Blakeman  242/.  I6s.  8d.  which  appeared  due  to 
him  from  the  testator;  and  they  invested  the  sum  of  1922/.  Is.  3d. 
in  the  purchase  of  2550/.  3  per  cent.'  Consolidated  Bank  Annuities ; 
whereby  the  balance  remaining  in  their  hands  in  respect  of  such 
sum  of  2176/.  I6a.  8d.  was  11/.  I8s.  9i.  They  say,  the  testator 
was  indebted  to  Jeremiah  Blakeman  in  747/.  Is.  3d.  The  Defend- 
ant Smith  says,  that  he  believing  the  demand  of  the  Defendant  Jer- 
emiah Blakeman  to  be  a  fair  and  just  demand  did  consent  to  1050/., 
part  of  the  said  stock  being  sold  for  the  payment  of  it  and  of  cer- 
tain charges,  which  these  Defendants  had  incurred  as  executors. 
They  say,  that  the  mother  of  the  testator  having  died,  these  Defend- 
ants did  divide  and  apply  the  remainder  of  the  said  2550/.  Bank 
Annuities,  as  directed  by  the  will ;  and  placed  375/.  thereof  to  the 
account  of  the  Plaintiff,  and  375/.  to  the  account  of  Eleanor  Butch- 
er; and  for  this  Defendant  Jeremiah  Blakeman  did  sell  out  the 
like  sum  of  375/.  3  per  cents.  They  say,  the  said  two  several 
sums  of  375/.  are  part  of  a  large  sum  standing  in  the  joint  names 
of  these  Defendants  in  trust  for  Hannah  Hovey  and  Eleanor 
Butcher.  They  admit,  that  they  received  on  account  of  the  in- 
terest and  dividends  upon  the  2550/.  Bank  Annuities  38/.  5«. ;  which 
they  divided  into  four  parts ;  and  have  duly  paid  to  Hannah  Hovey, 
James  Blakeman  and  Eleanor  Butcher,  their  respective  shares  there- 
of. The  testator  having  about  December,  1786,  remitted  to  these 
Defendants  certain  Bengal  bills  for  divers  sums,  amounting  to 
12,012/.  14s.  8(/.,  part  of  the  said  sum  of  14,189/.  Us. 
[*^599]  4(/.,  and  the  Defendant  *  Jeremiah  Blakeman  having  re- 
ceived the  said  bill  in  or  about  July  1787,  this  Defendant 
Jeremiah  Blakeman,  saith,  and  this  Defendant  Richard  Smith  be- 
lieves it  to  be  true,  that  Jeremiah  Blakeman  did  about  the  24th  of 
November  1788  deliver  six  of  the  said  bills,  amounting  to  3000/., 
to  James  Blakeman,  and  also  paid  him  3/.  3s.  8(/.,  being  one  fourth 
of  12,012/.  12#.  8d.;  and  the  Defendant  Jeremiah  Blakeman  did 
appropriate  six  other  of  the  said  bills,  amounting  to  3000/.  to  his 
own  use ;  and  Jeremiah  Blakeman  did  receive  the  amount  of  the 
remaining  bills,  and  also  several  sums  of  money  remitted  by  Crokatt 
and  Forbes,  and  invested  the  same,  as  set  forth  in  the  schedule. 
They  admit,  that  Crokatt  and  Forbes  did  remit  to  these  Defendants 
several  sums  of  money :  and  that  one  moiety  or  half  part  thereof 
belonged  to,  and  was  appropriated  for,  Hannah  Hovey  and  Eleanor 
Butcher.  They  say,  they  have  regularly  paid  to  Hannah  Hovey  the 
dividends  and  interest  of  one  fourth  of  the  residue  so  laid  out  and 
invested  in  the  names  of  these  Defendants. 

The  Defendants  deny,  that  they,  or  either  of  them  to  the  knowl- 
edge or  belief  of  the  other,  have  employed  the  money  for  their  own 
benefit ;  except,  as  Jeremiah  Blakeman  was  entitled  as  a  creditor 
and  as  one  of  the  residuary  legatees :  on  the  contrary  the  Defend- 
ants say,  the  testator's  personal  estate  has  been  regularly  divided, 
and  the  shares  of  Hannah  Hovey  and  of  Eleanor  Butcher  laid  out 
in  3  per  cent.  Consolidated  or  Reduced  Annuities,  shortly  after  the 
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same  came  to  the  hands  of  these  Defendants  or  of  either  of  them  : 
save  and  except  a  small  part  thereof  remaining  in  their  hands. 
They  say,  they  have  regularly  paid  to  Hannah  Hovey  her  share  of 
the  interest  of  the.  residue,  so  by  these  Defendants  laid  out,, and  also 
her  share  of  the  interest  of  all  other  sums  of  money  received  by 
these  Defendants  or  either  of  them ;  and  they  have  now  in  their 
hands  the  sum  of  520i.  9^.,  or  thereabouts,  belonging  to  the  Plain- 
tiff Hannah  Hovey  and  the  Defendant  Eleanor  Butcher,  besides  the 
sum  of  121.  4s.  5d.y  being  a  moiety  of  the  said  balance  of  24/.  8s. 
iOd.,  making  together  532/.  I3s.  3d. ;  out  of  which  they  claim  to 
be  allowed  the  sum  of  179/.  9s.  3d.y  the  amount  of  commission  ac- 
cruing to  them  at  the  rate  of  two  and  one  half  per  cent,  upon  the 
sum  of  7094/.  15s.  &/.,  being  the  moiety  or  half  of  the  said  sum  of 
14,189/.  lU.4d. 

^  The  Defendants  submit,  whether  they  ought  not  to  be  [*  600] 
allowed  as  executors  of  the  testator  a  commission  at  the 
rate  of  five  per  cent,  upon  all  sums  of  money  received  by  them  as 
executors ;  being  advised,  that  such  commission  is  allowed  to  exec- 
utors in  India :  and  the  testator  having  died  in  India ;  and  more 
especially  as  this  Defendant  Richard  Smith  is  not  compensated  for 
his  trouble  as  executor  by  the  will.  They  submit  that  they  ought 
not  to  be  required  to  invest  the  aforesaid  balance  of  520/.  9;.  due  to 
Hannah  Hovey  and  Eleanor  Butcher,  or  the  said  sums  of  11/.  18^. 
9d.  and  12/.  10s.  Id.,  making  together  24/.  8s.  lOd.,  being  the  gen- 
eral balance  of  the  residue,  until  the  claim  insisted  upon  by  James 
Blakeman  in  his  life-time  to  the  sum  of  272/.  3s.  9  l-2(/.,  as  due  to 
him  from  the  testator,  is  determined.  They  say,  there  is  now  stand- 
ing in  the  joint  names  of  these  Defendants  the  sum  of  4750/.  in  the 
5  per  cent.  Consolidated  Annuities,  and  the  sum  of  5200/.  in  the 
3  per  cent.  Reduced  Annuities,  in  trust  for  Hannah  Hovey  and 
Eleanor  Butcher. 

By  the  decree,  made  on  the  18th  of  June,  1796,  it  was  referred 
to  the  Master  to  take  the  accounts ;  and  an  inquiry  was  directed, 
whether  any  thing  and  what  was  due  to  the  Defendants  Jeremiah 
Blakeman  and  Richard  Smith  for  commission  upon  money  received 
by  them  as  agents  for  the  testator  in  his  life ;  at  what  times  the 
moneys  remitted  by  the  testator  in  his  life  and  by  his  executors  in 
India  since  his  death  to  the  Defendants  Blakeman  and  Smith  came 
to  their  hands ;  and  how  the  same  had  been  applied  and  disposed 
of ;  and  it  was  ordered,  that  the  4750/.  3  per  cent.  Consolidated 
Bank  Annuities,  and  the  5200/.  Reduced  Annuities,  admitted  by  the 
answer  to  be  standing  in  the  names  of  the  said  Defendants  in  trust 
for  Hannah  Hovey  and  Eleanor  Butcher,  should  be  transferred  to 
the  Accountant-General ;  and  by  consent  of  the  said  Defendants  one 
moiety  of  the  interest  and  dividends  was  ordered  to  be  paid  to  Han- 
nah Hovey,  and  the  other  to  Eleanor  Butcher,  for  their  separate  use. 
The  costs  down  to  the  hearing  were  given  out  of  the  testator's  estate. 

After  this  decree  the  Defendant  Jeremiah  Blakeman  became  bank- 
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nipt ;  upon  which  a  supplemental  bill  was  filed  ;  and  under  that  a 
decree  was  made  on  the  20th  of  February,  1797. 

The  Master's  report  stated,  that  the  testator  in  January  1785  ex- 
ecuted a  power  of  attorney  to  the  Defendants  Blakeman  and  Smith 
to  act  as  his  attorneys  in  England  ;  and  afterwards  remit- 
[♦  601]  ted  *  to  them  a  Canton  bill  for  21161  16*.  8rf.,  payable  to 
them  or  order  at  365  days'  sight,  without  interest ;  which 
came  to  their  hands  in  May,  1787,  and  became  payable  about  May, 
1788 ;  when  the  said  Defendants  received  the  money  thereon  ; 
which  was  after  the  testator's  death :  his  death  happening  in  the 
East  Indies  in  1787.  The  said  Defendants  did  either  as  attorneys 
or  executors  pay  out  of  that  money  to  James  Blakeman  2422.  15*. 
8d.  in  pursuance  of  the  directions  of  the  testator ;  and  invested 
1922/.  1*.  3(2.,  other  part  thereof,  in  2550/.  Consolidated  Bank  An- 
nuities 3  per  cent. ;  by  which  payments  there  is  a  balance  due  from 
the  estate  of  the  Defendant  Blakeman  and  from  Smith  of  11/.  I8s. 
9d.  The  said  Defendants  received  for  one  half  year's  dividends  of 
the  said  2550/.,  due  on  the  5th  of  July,  1788,  38/.  6s. ;  wliich  was 
divided  into  four  parts ;  and  the  sum  of  91,  lis,  5d,  a-piece  was 
paid  to  James  Blakeman,  Elizabeth  Butcher,  and  Hanpah  Hovey ; 
and  the  same  sum  was  retained  by  the  Defendant  Blakeman.  Soon 
afterwards  1500/.  part  of  the  said  2550/.  Bank  Annuities,  was  dis- 
posed of,  namely,  375/.  transferred  to  James  Blakeman,  and  the 
same  to  the  Defendant  Jeremiah  Blakeman,  as  residuary  legatees ; 
and  750/.  reserved  for  Hannah  Hovey  and  Eleanor  Butcher  and  their 
children.  The  remaining  1050/.  Bank  Annuities  were  sold  by  the 
said  executors  for  776/.  16*.  9c/. ;  of  which  764/.  6s.  8d.  was  dis- 
posed of,  namely,  747/.  Is.  9d.  was  retained  by  the  Defendant 
Blakeman  as  a  debt  due  to  him  ;  and  the  remainder  was  applied  for 
the  probate  and  otiier  expenses.  The  bakince  due  from  the  estate 
of  the  Defendant  Blakeman  and  from  Smith  was  12/.  lOs.  Id. ; 
making  together  with  the  said  11/.  IS5.  9d.  the  sum  of  24/.  8s.  lOrf. ; 
the  balance  remaining  on  account  of  the  joint  receipt  of  the  said 
Defendants  Jeremiah  Blakeman  and  Richard  Smith,  and  now  due 
from  the  said  Defendants  as  the  agents  or  attorneys  in  England  of 
the  testator. 

The  Report  farther  stated,  that  various  other  remittances  were 
made  by  the  testator  to  the  Defendant  Blakeman  by  bills  at  a  long 
date  upon  the  Court  of  Directors  of  the  East  India  Company  drawn 
by  the  testator  in  favor  of  himself  and  the  Defendant  Blakeman, 
which  did  not  come  due  until  after  the  death  of  the  testator,  amount- 
ing together  to  12,012/.  145.  8d. ;  and  which  bills  came  to  the  hands 
of  the  Defendant  Blakeman ;  and  the  value  thereof  was  received 
by  him,  as  they  respectively  became  due.     Other  remit- 
[*  602]     tances  were  made  by  Crokatt  and  Forbes  *  after  the  testa- 
tor's death  to  the  Defendants  Blakeman  and  Smith,  also 
by  bills  in  their  favor,  amounting  together  to  4394/.  13*.  4d. ;  mak- 
ing: with  the  former  sum  16,362/.  8*.     The  Defendant  Smith  did  not 
indorse  any  of  the  said  bills  so  remitted  by  the  said  executors,  cx- 
voL.  IV.  34* 
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cept  two  Canton  bills  for  lOOOZ.  each ;  which  came  to  the  hands 
of  the  Defendant  Blakeman  on  the  29th  of  August,  1790,  and 
two  Bengal  bills  for  5002.  and  197/.  19#.  6d.,  which  came  to  the 
hands  of  Blakeman  on  the  24th  of  March,  1792  ;  which  were  the 
only  bills  indorsed  by  Smith  either  jointly  with  the  Defendant  Blake- 
man or  alone.  One  of  the  said  bills  so  remitted  by  the  executors 
in  India  to  the  Defendants  Blakeman  and  Smith  for  600/.  payable 
to  them  or  their  order,  upon  James  Sibbald,  came  to  the  hands  of 

Blakeman  alone  on  the  3d  of ,  1790 ;  who  indorsed  the 

same  for  himself  and  Smith  i  and  received  the  amount ;  and  after- 
wards informed  Smith  thereof. 

The  Report  then  stated,  that  the  Defendant  Blakeman  divided 
the  amount  of  one  moiety  of  the  said  bills  between  James  Blakeman 
and  himself,  as  two  of  the  residuary  legatees  ;  and  invested  in  the 
names  of  himself  and  Smith  in  3  per  cent.  Consolidated  and  Re- 
duced Bank  Annuities,  in  trust  for  Hannah  Hovey  and  Eleanor 
Butcher  and  their  children,  as  the  other  residuary  legatees,  various 
sums  on  account  of  their  moiety ;  whereby  the  Defendant  Blake- 
man has  retained  to  himself,  and  paid  to  his  brother,  their  respec- 
tive shares  in  the  said  bills  and  money  received  by  him  ;  and  the 
money  invested  in  trust  for  Hannah  Hovey  and  Eleanor  Butcher 
and  their  children  subsequent  to  the  29th  of  August,  1790,  amounts 
to  7660/.  15#. ;  which  is  less  than  their  moiety  of  the  said  bills  and 
the  money  received  thereon  by  the  sum  of  520/.  9«. ;  which  sum  is 
now  remaining  due  to  them ;  which  with  the  said  sum  of  24/.  8s.  lOd. 
amounts  to  544/.  lis.  lOd. ;  which  the  Master  finds  to  be  remaining 
due  from  the  said  Defendants,  as  set  forth  in  their  answer ;  and  by 
their  answer  they  admit  to  have  in  their  hands  belonging  to  the  tes- 
tator's estate  520/.  9s. 

The  ^port  then  stated  the  Bank  Annuities  purchased  on  account 
of  the  trust  for  Hannah  Hovey  and  Eleanor  Butcher  and  their  chil- 
dren, as  set  forth  in  the  answer ;  and  the  Master  found,  that  noth- 
ing was  due  to  the  Defendants  Blakeman  and  Smith  for  commission 
upon  money  received  by  them  as  agents  for  the  testator  in 
his  life-time ;  as  the  money,  which  was  received  by  *  them  [*  603] 
as  attorneys,  was  wholly  received  after  his  death ;  the  bills, 
though  remitted  in  his  life,  not  becoming  due  until  after  his  death. 

The  cause  coming  on  upon  this  Report  for  farther  directions,  two 
questions  were  made : 

First,  whether  the  Defendant  Smith  was  chai^able  with  the  bal- 
.ance  remaining  due  on  account  of  the  testator's  estate  ? 

Secondly,  whether  the  Defendants  were  entitled  to  commission, 
as  claimed  by  their  answer  ? 

Mr.  Piggoit  and  Mr.  Stanley y  for  the  Plaintiffs,  Mr.  Richards^  Mr. 
Pemberton,  and  Mr.  Wooddestm,  for  the  Defendants  Mr.  and  Mrs. 
Butcher  and  their  children.  Upon  the  first  point,  both  these  De- 
fendants are  chargeable.  They  have  put  in  a  joint  answer,  admit- 
ting the  receipt  of  this  money,  and  that  money  is  in  their  hands 
due  to  the  estate,  and  applicable  to  these  legacies.      Sadkr  v. 
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Hobbs  (1)  and  Mr.  Fonblanque's  note  (2).  The  only  case,  that  can 
be  cited  on  the  other  side,  is  Balchen  v.  Scott  (3)  :  but  in  that  case 
the  executor  had  done  no  other  act  than  proving  the  will ;  and  the 
circumstance,  upon  which  it  was  attempted  to  charge  him,  was  not 
his  own  act,  but  merely  receiving  by  post  a  biU  for  a  debt  due  to 
the  estate ;  which  he  immediately  handed  over  to  the  acting  execu- 
tor. An  acknowledgment  by  the  answer  is  stronger  than  the  mere 
circumstance  of  signing  a  receipt. 

This  is  not  a  cause  concerning  a  general  residue.  The  bill  is 
filed  by  some  of  the  residuary  l^atees,  complaining  of  injustice  done 
to  them  by  the  executors  and  the  other  residuary  legatees.  These 
executors  have  taken  care  of  themselves  and  their  own  friends.  The 
executors  by  their  joint  answer  admit  money  to  be  in  their  hands ; 
and  they  set  up  a  claim  of  commission  due  to  them.  They  also  set 
up  a  claim  of  James  Blakeman  upon  the  residue.  That  was  anoth- 
er subterfuge  ;  and  was  abandoned.  The  claim  of  commission  pre- 
vented the  Court  from  ordering  the  money  to  be  paid  in  by  the  De- 
fendants :  an  inquiry  being  necessary  as  to  that :  otherwise  there 
would  have  been  a  decree  against  both.  Then  shall  these 
[*604]  unfounded  claims,  the  Master  having  *  reported,  that  no 
commission  is  due,  vary  the  decree  ?  There  is  nothing 
in  the  Report  showing,  that  the  Defendant  Blakeman  acted  without 
the  concurrence  and  privity  of  Smith.  The  contrary  appears. 
There  is  no  difference  between  receiving  the  money  himself  and 
standing  by  and  permitting  the  other  to  receive  it.  Whom  did  he 
intrust  ?  A  person  liable  to  the  bankrupt  laws  and  a  family  trustee. 
It  is  incumbent  on  a  trustee  to  make  the  fund  productive.  The 
Court  will  not  suffer  him  to  be  partly  active  and  partly  supine.  A 
trustee  must  at  least  see,  that  his  co-trustee  does  his  duty  as  to  those 
acts,  which  he  cannot  accomplish,  unless  the  former  is  instrumental ; 
who  trusts  the  other  at  his  peril.  This  testator  did  not  think  it 
provident  to  commit  the  sole  management  of  his  affairs  even  to 
his  brother.  Will  the  Court  frustrate  the  wisdom  of  that  precau- 
tion ? 

As  to  the  claim  of  commission  the  Master  is  clearly  right  in  his 
opinion ;  and  the  reason  he  has  given  is  decisive. 

Mr.  Graham  and  Mr.  Fonblanque,  for  the  Defendant  Smith.  The 
safety  of  trustees  ought  to  be  secured  by  every  possible  indulgence 
a  Court  of  Equity  can  give  them.  They  are  not  to  be  held  to  strict 
law.  Equity  endeavors  to  attach  responsibility  upon  actual  receipt. 
The  old  cases  are  precisely  to  the  point.  The  modern  cases  have 
gone  as  far  as  they  ought  at  least ;  considering  the  necessity  of  not 
discouraging  people  from  being  trustess.  An  act  to  chaige  a  trus- 
tee must  be  an  act,  that  was  not  of  necessity.  The  distinction  in 
Churchill  v.  Lady  Hobson  (4)  and  the  other  cases  is,  that,  where 

(l)2Brt).C.C.114. 

(2)  2  Fonb.  Treatise  of  Equity,  181,  2,  2d  edit 

{*S)  Ardty  vol.  ii.  678,  and  the  note,  079. 

(4)  1  P.  Wms.  241. 
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trustees  have  joined,  there  being  a  necessity  for  all  joining,  they 
have  been  considered  as  only  formally  joining:  but  one  executor 
being  competent  to  act  by  himself,  the  Court  jeiedous  of  the  circum- 
stance of  an  executor  having  joined  without  necessity  holds  him  lia- 
ble in  that  respect.  Lord  Northington,  though  his  authority  is  rather 
questioned  by  Lord  Thurlow,  seemed  not  to  consider  it  absolutely 
conclusive  in  the  case  of  executors  (1);  as  if  something  is  imposed 
upon  them,  which  does  not  natually  belong  to  the  character  of  ex- 
ecutor ;  for  instance  a  power  to  sell  an  estate  ;  which  gives  the  char- 
acter of  a  trustee.  In  Sadler  v.  Hobbs  there  was  what  the  Civilians 
call  lata  cufya.  Formerly  it  was  considered  quite  enough 
^  to  discharge  a  trustee,  if  he  had  not  pocketed  the  money.  [^  605] 
Boardman  v.  Hosman  (2)  goes  a  little  farther :  but  there 
were  particular  circumstances  in  that  case,  and  in  Sadler  v.  Hobbs 
and  ScwrJUld  v.  Howes  (3);  and  the  last  case,  Balehen  v.  Scott y  is  in 
favor  of  the  executor  (4). 

It  is  plain,  there  could  not  have  been  a  decree  of  course  against 
both,  if  an  inquiry  as  to  the  claim  of  commission  had  not  been  nec- 
essary. The  answer  therefore  is  not  conclusive.  Thougii  a  solemn 
admission  upon  the  record  is  always  conclusive  at  Law,  where  there 
can  be  no  averment  against  the  record,  and  in  some  particular  cases 
in  this  Court,  as  in  Tew  v.  Lord  Winterton  (S)  where  an  executor 
by  his  admission  of  assets  for  a  debt  was  bound  to  pay  the  interest 
upon  that  debt,  yet  the  same  strictness  has  never  been  held  in  this 
Court;  where  the  proceedings' are  always  m^ert;  and  as  the  Plain- 
tiff may  amend  his  bill,  so  in  pari  ratione  the  Court  wilU  be  indul- 
gent ;  though  for  fear  of  perjury  they  will  not  give  a  general  power 
of  altering  an  answer,  that  is  sworn  to.  The  receipt  of  money  is  an 
equivocal  act,  and  not  absolutely  conclusive. 

The  Defendant  Smith  put  himself  into  the  hands  of  Blakeman ; 
considering  himself  a  mere  instrument.  He  indorsed  the  bills  me- 
chanically. They  were  made  payable  to  him  and  Blakeman  jointly  ; 
and  though  perhaps  the  indorsement  of  one  would  have  been  suffi- 
cient, yet  in  the  mercantile  world  bills  cannot  be  negotiated,  unless 
indorsed  by  both  payees.  Smith  indorsed  the  two  Canton  bills 
merely  to  enable  Blakeman  to  receive  them.  Smith  did  no  more 
than  what  was  absolutely  necessary  to  make  them  negotiable.  It  is 
impossible  to  aacribe  any  such  motives  to  him  as  those,  upon  which 
Sadler  v.  Hobbs  was  decided ;  where  the  money  was  suffered  to  re- 
main a  long  time.  The  report  particularly  points  out,  that  Smith 
never  possessed  himself  of  any  part  of  the  estate  of  the  testator.  In 
one  instance  he  did  not  even  indorse  the  bill:  the  bill  for  600/.  was 
indorsed  and  received  by  Blakeman  alone.     As  to  the  objection, 

(1)  See  WestUy  v.  Clarke^  in  Mr.  Cox's  note,  1  P.  Wms.  83,  and  Sadler  v. 
//o&6f,2Bro.C.C.  114. 

(2)  1  Bit).  C.  C.  68. 
3)  3  Bro.  C.  C.  91. 

(4)  Btuxni  V.  Bacon^  post,  vol.  v.  331,  is  also  in  favor  of  the  executor. 

(5)  3  Bro.  C.  C.  489 ;  criiie,  vol.  L  451.    But  there  is  no  report  as  to  this  point. 
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that  Smith  trusted  his  co-trustee,  a  person  subject  to  the  bankrupt 
laws,  what  could  be  more  correct  than  employing  a  mercantile  man 
to  put  bills  of  exchange  in  a  proper  course  of  negotiation  ? 
[*  606]  It  cannot  be  supposed  to  have  *  been  done  with  any  im- 
proper view.  Does  not  every  gentleman  send  his  securi- 
ties to  his  banker  7  It  is  said,  that  Bhkemlan  was  a  family  trustee. 
Who  was  more  interested  to  make  the  most  of  the  property  ?  He 
was  himself  entitled  to  one  fourth  of  the  residue.  The  balance 
found  due,  which  is  exactly  that  stated  by  the  answer,  is  very  small 
in  comparison  to  the  whole  property ;  wluch  amounted  to  30,0002. 
It  could  only  have  been  in  the  hands  of  one.  It  would  have 
been  inconvenient  to  have  deposited  it  in  a  banker's  in  their  jcHnt 
names. 

As  to  the  commission  upon  those  remittances,  which  were  not  re- 
ceived until  after  the  testator's  death,  it  is  stated  in  the  answer  rather 
as  a  submission  than  in  the  shape  of  a  claim.  The  question  is  still 
open  upon  the  facts  stated  by  the  report ;  which  are  sufficient  to 
support  the  claim.  The  bills  remitted  by  the  testator  in  his  life  give 
a  right  to  the  agency  commission  ex  contractu.  He  could  not  devest 
that  right  by  throwing  upon  his  agents  the  character  of  executors. 
A  consignee  of  West  India  property,  if  made  executor,  would  still 
be  entitled  to  commission.  Suppose,  the  remittances  had  been  made 
by  way  of  investment:  would  they  not  be  entitled  to  commission? 
It  is  like  the  old  idea,  that  by  making  a  creditor  executor  th^  debt  is 
extinguished ;  as  he  cannot  sue  himself. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden]  during 
the  argument  observed,  that  Tew  v.  Lord  Winterton  was  thought  a 
very  hard  case.  Executors  of  a  receiver  had  admitted  assets.  An 
inquiry  was  directed,  what  was  due  for  interest ;  and  the  answer  was 
considered  an  admission  of  assets  for  whatever  should  be  due  from 
the  testator  in  his  character  of  receiver.  The  Defendants  objected, 
that  they  had  no  idea  of  interest  being  charged. 

Mr,  Piggott,  in  reply,  was  stopped  by  the  Court. 

Master  of  the  Rolls.  I  am  sorry  for  the  Defendant  Smith  ; 
who  having  clotlied  himself  with  the  character  of  executor  is  in  a 
situation,  in  which,  though  perhaps  he  thought  himself  entitled  to 
some  remuneration,  he  now  appears  not  to  be  entitled  to  any  thing ; 
and  will  by  the  effect  of  the  decree  I  find  myself  obliged  to 
[*607]  make  sustain  a  loss,  from  which  I  should  be  glad  to  *  re- 
lieve him.  The  only  doubt  I  have,  which  I  shall  throw 
out,  is  as  to  the  costs ;  though  it  is  hardly  possible  to  refuse  them  the 
costs  of  tlie  account ;  which  was  asked  by  the  Plaintiffs  from  tlie  ne- 
cessity of  their  own  situation. 

The  case  is,  that  a  testator  living  in  India  made  two  executors  in 
India  and  two  in  England.  The  executors  in  India  remitted  the 
property  in  bills  to  those  in  England.  The  first  consideration  is, 
what  are  the  trusts  of  the  will  ?  It  is  true,  they  are  executors :  but 
the  office  devolving  upon  them  combined  with  a  trust,  after  pay- 
ment of  the  debts  they  are  in  fact,  though  perhaps  not  in  name,  in 
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this  Court  trustees  for  several  persons ;  of  whom  two  are  adult,  the 
others  are  married  women  with  their  children.  It  is  very  clear,  an 
executor  may  join  in  the  probate  with  his  co-executor,  and  does  not 
by  that  and  by  permitting  the  other  executor  to  possess  assets  make 
himself  answerable  for  the  receipts  of  the  other :  he  is  only  answer- 
able by  permitting  his  co-executor  to  avail  himself  of  the  power  ev- 
ery executor  has  of  coming  at  the  assets,  and  concurring  himself  in 
the  application  of  them.  Does  the  Defendant  Smith  insist,  that  he 
did  not  join  in  any  act,  that  was  not  necessary  to  enable  bis  co-ex- 
ecutor to  administer  them,  and  did  not  concur  in  the  administration  ? 
On  the  contrary  he  insists,  that  he  concurred  in  the  receipt  and  the 
application  by  Blakeman.  As  long  as  there  was  any  expectation  of 
commission,  Smith  claimed  it  with  Blakeman ;  and  then  Smith  permit- 
ted Blakeman  to  pay  himself  and  another  of  the  residuary  legatees, 
and  to  invest  a  part  of  the  property  in  the  funds :  but  he  did  not 
take  care  to  see,  that  Blakeman  did  not  pay  himself  and  that  other 
residuary  legatee  more  than  the  rest.  The  moment  the  answer  was 
put  in  the  wiser  thing  would  have  been  to  have  applied  immediately 
for  payment  of  the  money :  but  that  would  not  have  prevented  the 
account ;  for  infants  are  concernedl  The  decree  therefore  must 
have  directed  an  account  of  what  was  received  ;  and  the  Plaintifls 
could  not  have  received  the  balance,  that  was  admitted. 

I  admit  the  rule,  that  has  been  truly  stated,  as  to  trustees  and  ex- 
ecutors :  but  to  discharge  this  executor  would  be  to  do  violence  to 
his  own  idea  at  the  time  of  putting  in  the  answer.  I  will  go  as  far 
as  any  one  to  exempt  one  executor  from  being  answerable  for  the 
receipts  of  the  other ;  except,  where  with  his  eyes  open  he 
*  concurs.  Some  of  the  cases,  I  agree,  are  extremely  rig-  [*  608] 
orous.  I  have  no  scruple  to  say,  I  perfectly  concur  in 
Wesiley  v.  Clarke  (1).  The  joining  in  the  receipt,  though  perhaps 
not  absolutely  necessary,  I  will  not  consider  conclusive  :  but  I  must 
overleap  every  rule,  if  I  do  not  consider  the  Defendant  Smith  as  not 
having  put  himself  in  the  situation  of  one  executor  merely  proving 
the  will,  and  concurring  in  acts  absolutely  necessary  to  enable  his 
co-executor  to  administer.  Consider  the  answer.  When  the  cause 
came  on,  it  could  not  be  denied,  that  if  the  adult  Plaintiffs  were 
solely  interested,  they  might  have  consented  to  take  their  share  of 
the  balance  admitted  to  be  due :  but  as  they  were  PlaintiflTs  for 
themselves  and  their  children,  and  infant  Defendants  were  also  con- 
cerned, it  was  absolutely  necessary  to  direct  the  account ;  and  at  the 
time 'of  the  decree  no  idea  was  entertained  of  any  such  defence  as 
this.  There  is  not  a  word  of  separate  receipts.  Until  the  bank- 
ruptcy they  admitted,  all  the  receipts  were  joint.  There  is  no  di- 
rection in  the  decree  to  distinguish,  how  much  came  to  the  hands 
of  one,  and  how  much  to  the  other.     The  case  now  stands  not  only 

(1)  In  CKambera  v.  Minchinj  post^  vol.  vii.  186,  Lord  Eldon  after  a  full  investi- 
^tion  of  this  point  disapproves  of  Wt^lty  v.  Clarke ;  and  expresses  his  opinion 
m  favor  of  the  old  hilc. 
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upon  the  answer,  but  upon  the  Master's  report.  If  the  answer  had 
not  admitted  the  receipt  to  be  joint,  and  if  the  account  stood,  as  it 
now  stands,  upon  the  report,  in  my  opinion  I  am  bound  to  say,  the 
receipts  were  joint,  upon  the  acts  of  the  Defendant  Smith,  not  his 
admissions  only.  He  not  only  permitted  Blakeman  to  receive  it, 
merely  because  he  could  not  receive  it  without  the  concurrence  of 
Smith,  but  he  joined  with  Blakeman  in  the  administration.  We 
must  not  discourage  people  from  being  executors ;  but  if  Smith  did 
not  mean  to  act,  he  might  as  well  have  let  Blakeman  act  alone.  I 
do  not  mean  to  discourage  people  from  taking  probate :  but  let  them 
take  care,  if  they  do  not  act  themselves,  not  to  concur  in  any  thing 
but  what  is  absolutely  necessary. 

As  to  the  bills  of  exchange  the  indorsement  of  one  is  the  indorse- 
ment of  both :  but  as  to  those  remitted  by  the  testator  in  his  life,  the 
circumstance  of  his  death  would  not  make  them  liable  to  pay,  unless 
they  indorsed  them.  As  to  those  therefore  perhaps  his  joining  would 
not  have  bound  him.  If  a  bill  is  transmitted  to  two  executors,  be- 
fore they  become  so,  payable  to  them  personally,  the  joining  of  one, 
after  they  are  executors,  merely  by  indorsement,  to  enable  the  other 

to  receive  the  money,  would  not  be  sufficient. 
[*609]  *The  cases  arc  collected  by  Mr.  Fonblanque  in  his 

book  (1)  ;  which  has  great  merit ;  and  which  I  have  read 
very  attentively.  He  very  seldom  states  an  opinion  of  his  own,  but 
refers  to  the  cases ;  and  his  inferences  in  general  are  very  well  war- 
ranted. I  do  not  quarrel  with  Sadler  v.  Hobbs :  but  I  do  not  think 
with  Lord  Thurlow,  that  fVesiley  v.  Clarke  went  too  far.  But  in 
this  case  it  is  impossible  to  release  the  executor  without  violating  his 
own  idea  of  the  character  he  stood  in.  By  his  admissions  Blake- 
man's  acts  were  his  acts.  He  concurred  in  them.  He  would  not 
have  done  his  duty,  if  he  had  not  taken  upon  himself  to  inspect 
Blakeman's  conduct.  Then  why  did  he  not  take  care,  that  Blake- 
man should  not  pay  himself  and  one  of  the  residuary  legatees  in 
preference  to  the  rest  7 

As  to  the  claim  of  commission,  the  first  question  is,  whether,  if 
the  bills  were  remitted  to  them,  before  they  were  executors,  a  right 
attached  in  them  to  have  commission  ;  and,  if  they  were  not  made 
executors,  and  trover  had  been  brought  against  them  by  the  execu- 
tors, whether  they  would  have  been  entitled  to  commission.  As  to 
Indian  commission  the  claim  is  clearly  wrong.  I  could  not  have 
asked  the  Master  that.  The  Master  has  given  a  complete  answer 
to  the  claim  ;  stating,  that  notliing  was  due  for  commission ;  because 
the  money  was  received  after  the  testator's  death  (2).  If  commis- 
sion was  due,  exceptions  ought  to  have  been  taken  to  the  report.  I 
remember  a  very  strong  case,  applicable  to  this  point,  upon  West 
India  consignments,  Beckford  v.  Beckfard  (3) ;  which  went  to  the 


(1)  Treatise  of  Equity,  vol.  ii.  184. 

(2)  In  r-    ■  ----- 


Chdkam  v.  Lord  Audky^  antt^  72,  conunission  was  allowed  to  an  execu- 
tor in  India  upon  paymenta    See  the  note,  page  74. 
(3)  4  Bro.  P.  C.  38. 
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House  of  Lords.  All  consignments  were  to  be  made  by  the  trustees 
in  the  West  Indies  to  the  Defendant ;  and  in  consequence  they 
made  the  consignments  to  his  house  here ;  and  sent  the  bills  of 
lading.  The  Court  thought,  that  as  soon  as  the  Plaintiff  came  of 
age  he  had  a  right  to  these  consignments ;  and  the  moment  he  came 
of  age  he  sent  out  orders  to  stop  the  produce,  which  was  consigned 
to  the  other  house ;  and  he  filed  a  biU  to  compel  the  Defendant  to 
deliver  up  the  bills  of  lading.  Lord  Thurlow  thought,  the  Defend- 
ant was  bound  to  deliver  over  the  bills  of  lading,  and  had  no  right 
to  the  consignments.  That  decree  was  affirmed  in  the  House  of 
Lords :  but  it  was  thought  a  very  harsh  demand  of  Mr.  Beckford 
against  his  brother. 

Upon  this  case  I  must  suppose  the  Master  right ;  and 
*that  no  commission  was  due.     As  to  the  other  point  I     [*610] 
must  make  a  personal  decree  against  the  Defendant  Smith. 

By  the  decree  it  was  declared,  that  the  balances  stated  in  the 
report  were  due  from  the  Defendant  Smith  and  from  tlie  estate  of 
Jeremiah  Blakeman ;  and  it  was  directed,  that  Smith  should  pay  the 
residue  of  what  was  due  on  account  of  Hannah  Hovey  and  Eleanor 
Butcher  and  their  children,  after  deducting  the  costs  of  himself  and 
Blakeman  down  to  the  hearing,  into  Court ;  and  that  out  of  that 
money  the  costs  of  all  parties,  except  the  subsequent  costs  of  Smith 
and  Blakeman,  be  paid  to  the  several  parties;  and  the  residue 
divided  into  two  equal  parts ;  one  moiety  for  Hannah  Hovey  and  her 
children ;  the  other  for  Eleanor  Butcher  and  her  children ;  the  divi- 
dends to  be  paid  to  Hannah  Hovey  and  Eleanor  Butcher  for  their 
lives  respectively,  with  liberty  to  apply  upon  their  respective  deaths ; 
and  it  was  ordered,  that  Smith  should  be  at  liberty  to  prove  what  he 
should  pay  as  a  debt  under  the  commission  of  bankruptcy  against 
Blakeman.  

1.  In  <srdinai7  cases,  it  would  be  against  first  principles  to  receive  evidence  on 
the  part  of  a  defendant  to  contradict  his  own  answer:  East  India  Company  v. 
Keighkvj  4  Ves.  38 :  and,  an  admission  by  an  executor  of  assets  to  pay  his  testa- 
tor's deots  and  legacies,  is  the  largest  admission.  Foster  v.  Foster,  2  Br.  618. 
The  rule  laid  down  in  Tew  v.  WinitrUm^  (though  in  the  principal  case  it  was 
called  a  hard  one,)  was  in  exact  accordance  with  BobeHs  v.  Rohtrls,  2  Dick.  574, 
where  an  executor  who  had  once  admitted  assets,  was  held  to  be  conclusivelv 
bound.  There  is,  however,  sufficient  authority  for  not  holding  ah  executor  bound, 
in  every  stage  of  a  cause,  by  his  first  admission  of  assets :  (naU  v.  Bushiy,  1  Br. 
489:)  but,  under  particular  circuro8tance6|,  allowing  him  to  alter  and  amend  his 
answer,  so  far  as  to  explain  and  qualify  his  first  admission :  DagUy  v.  Oump,  1 
Dick.  37:  a  strong  and  clear  case  will  be  required  for  the  indulgence ;  but,  where 
such  grounds  are  laid,  it  is  within  the  jurisdiction  of  the  Court  to  permit  an 
account,  notwithstanding  there  has  been  a  mistaken  admission  of  assets.  Young 
V.  WiaUeTj  9  Yes.  365.  At  common  law,  an  executor  who,  by  actual  possession  of 
a  part  of  his  testatoi's  property,  has  once  become  responsible  for  the  due  adminis- 
tration thereof,  cannot  found  his  discharge  in  respect  of  the  same,  as  against  a 
creditor  seeking  satisfaction  out  of  the  assets,  on  the  score  of  inevitable  accident: 
Cross  V.  Smith,  7  East,  258 :  but  it  is  competent  to  a  court  of  Equity  to  give  relief 
in  such  cases.    Executors  of  Lady  Crojl  v.  Lyndsty,  2  Freem.  1. 

2.  As  to  the  acts  by  which  one  executor  may  render  hin»elf  responsible  for  the 
misapplication  of  assets  by  his  co-executor ;  see,  ante,  the  notes  to  Balchen  v. 
Scott,  2  V.  678.  And,  with  respect  to  charges,  bv  an  executor  of  Indian  commia- 
sion,  see  the  note  to  Cketham  v.  Lord  Audley,  4  V .  72. 
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CROSBIE  «.  MACDOUAL. 

Master  of  the  Rolls  for  the  Lord  Chancellor. 
[1799,  Mat  4.] 

All  codicils  are  part  of  the  will.  Therefore  a  codicil  merely  for  a  particular  pur- 
pose, as  to  change  an  executor,  and  confirming  the  will  in  all  otiier  respects, 
does  not  revive  a  part  of  the  will  revoked  by  a  former  codicil,  (a) 

Two  inconsistent  wills :  a  codicil  referring  to  the  first  by  date  as  the  last  will 
cancels  the  intermediate  will ;  and  evidence  of  mistake  cannot  be  admitted, 
[p.6ia] 

General  Crosbie  by  his  will,  dated  the  27th  of  May  1790,  and 
attested  by  two  witnesses,  directed,  that  all  his  debts,  legacies,  and 
annuities,  therein  mentioned  should  be  fully  paid  and  satisfied,  and 
also  such  other  annuities  and  legacies  as  he  should  at  any  time  here* 
after  leave  by  any  codicil  or  codicils  or  note  or  memorandum  tliereof 
in  his  own  hand-writing  should  be  taken  as  part  thereof;  and,  subject 
thereto,  and  charged  and  chargeable  therewith,  the  testator  gave  and 
bequeathed  all  his  moneys  in  the  public  funds,  mortgages,  bonds, 
bills,  notes,  debts,  and  all  other  his  personal  estate  of  what  nature  or 
kind  soever  and  wheresoever,  unto  John  Antrobus,  Andrew  Elliot, 
John  Otto  Boyer,  and  John  Jackson,  their  executors  and  adminis- 
trators, and  to  the  survivor,  his  executors,  &c. ;  upon 
[*611]  trust  as  soon  as  conveniently  might  be  after  *his  decease' 
to  lay  out  the  same  in  the  purchase  of  lands  of  fee-simple ; 
and  that  the  same,  when  purchased,  should  be  conveyed  to  the  said 
trustees  and  their  heirs,  upon  trust  in  the  first  place  to  secure  the 
several  annuities  after  given. 

The  testator  then  gave  to  his  sisters  Elizabeth  Ross  and  Frances 
Crosbie  each,  for  and  during  the  term  of  their  natural  lives,  an  an- 
nuity or  clear  yearly  rent-charge  of  300/.  by  half  yearly  payments, 
to  commence  from  and  immediately  after  his  decease :  and  he  gave 
unto  his  sister-in-law  Mrs.  Sarah  Crosbie  the  wife  of  his  brother 
Charles  Crosbie,  for  and  during  the  term  of  her  natural  life  one 
other  annuity,  or  clear  yearly  rent-charge  of  200/.,  to  commence 
from  and  immediately  after  his  deceasQ ;  and  he  declared,  that  the 
said  three  annuities  were  given  upon  the  express  condition  and  to 
be  considered  in  full  satisfaction  of  all  annuities  or  yearly  sums  of 
money,  which  he  then  paid,  or  might  at  any  time  pay,  them  or  either 
of  them,  whether  secured  by  bond  or  otherwise ;  and  in  such  case 
he  directed  such  securities  to  be  delivered  up.    Then  after  some  other 

(a)  That  codicils  are  to  be  taken  as  part  of  the  will.  See,  atUt^  note  (h)  to 
Burlon  v.  Knowlton,  3  V.  107;  1  Williams,  Executors,  8, 114,  115.  When  they 
will  operate  as  a  republication  of  the  Will.  See,  ante,  note  Ih)  Barnes  v.  Crow,  1 
V.  4SG,  A  codicil  will  refer  to  the  last  in  date  of  several  Wills,  if  no  express 
date  is  mentioned ;  if  there  is,  to  that  of  the  particular  date  expressed.  And  the 
Courts  of  law  have  determined,  that  evidence  cannot  be  admitted  to  prove  that 
such  reference  was  a  mistake,  and  that  the  testator  did  not  mean  to  refer  to  the 
Will  to  which  the  codicil  does  expressly  refer.    1  Williams,  Executors,  115  note. 
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annuities  he  gave  unto  the  said  Sarah  Crosbie  in  case  she  should 
survive  Charles  Crosbie,  her  husband,  one  annuity  or  clear  yearly 
rent-charge  of  300/.,  to  commence  and  become  payable  from  and 
immediately  after  his  decease^  over  and  above  the  annuity  of  200/. 
before  given  to  her  ;  and  after  payment  of  the  said  annuities,  tind  all 
such  annuities  and  legacies  as  he  should  give  by  that  his  will  or  any 
codicil  or  codicils  in  writing,  and  subject  thereto,  then  upon  trust 
to  permit  his  brother  Charles  Crosbie  to  receive  the  rents  and  profits 
for  life ;  remainder  to  trustees  to  preserve  contingent  remainders ; 
remainder  to  his  son  John  Crosbie  for  life ;  remainder  to  trustees  to 
preserve  contingent  remainders;  remainder  to  his  first  and  other 
sons,  in  tail  male ;  remainder  to  the  testator's  brother  John  Crosbie, 
and  his  first  and  other  sons,  in  the  same  manner ;  remainder  to  the 
first  and  other  daughters  of  Charles  Crosbie,  his  son  John  Crosbie 
and  the  testator's  brother  John  Crosbie,  successively,  in  tail  general ; 
and  in  default  of  such  issue  to  such  uses  as  tlie  testator  should  by 
any  deed  or  deeds  in  writing,  or  by  any  codicil  or  codicils  in  writing 
to  that  his  will,  duly  executed  in  the  presence  of  two  or  more  cred- 
ible witnesses,  direct,  limit,  or  appoint.  He  directed  the  interest 
and  dividends  of  his  personal  estate,  until  laid  out,  to  be  applied  to 
the  legacies  and  annuities,  and  the  surplus  to  the  persons 
*  entitled  under  the  will,  as  if  it  had  been  invested  in  real  [*612] 
estat*) ;  and  he  appointed  his  trustees  executors. 

By  two  codicils,  dated  the  29th  of  May,  1790,  the  testator  gave 
some  annuities  and  legacies ;  and  gave  some  directions  for  the  main- 
tenance and  education  of  his  natural  son  Charles  Carr  Carmichael. 

By  the  fourth  codicil,  dated  the  2d  of  June  1795,  duly  executed 
to  pass  real  estate,  the  testator  reciting,  that  he  had  by  his  will  given 
and  bequeathed  unto  his  sister-in-law  Sarah  Crosbie,  the  wife  of 
Charles  Crosbie,  for  the  term  of  her  natural  Ufe  one  annuity  or  clear 
yearly  rent-charge  of  200/.,  thereby  revoked  and  made  void  the  said 
bequest  and  all  and  every  other  bequest  in  his  said  will  to  said  Sarah 
Crosbie ;  and  reciting,  that  since  the  making  his  said  will  he  had  pur- 
chased several  freehold  estates  at  Sunning  Hill,  Berks,  he  devised  the 
said  estates  to  the  trustees  named  in  his  will  upon  the  same  trusts  as  by 
his  will  were  directed  concerning  his  personal  estate ;  and  by  virtue 
of  the  power,  he  had  reserved  in  and  by  his  last  will  and  testament, 
and  of  all  other  powers,  he  did  by  that  his  codicil  appoint  his  said 
newly-purchased  real  estate,  and  all  his  personal  estate,  and  the 
same,  when  invested  in  tlie  purchase  of  messuages,  lands,  tenements 
and  hereditaments,  upon  the  trusts  of  his  said  will,  subject  to  the 
uses  and  limitations  thereof,  to  the  use  of  the  said  Charles  Carr 
Carmichael  for  and  during  the  term  of  his  natural  life ;  and  after  the 
determination  of  that  estate,  to  trustees  to  preserve  contingent  re- 
mainders ;  remainder  to  his  first  and  other  sons  in  tail  male ;  remain- 
der to  his  first  and  other  daughters ;  remainder  to  the  testator's 
own  right  heirs  for  ever ;  and  he  thereby  ratified  and  confirmed  his 
said  will  and  all  matters  and  things  therein  contained  and  not  thereby 
altered  in  all  other  respects. 
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By  the  fifth  codicO,  dated  the  4th  of  Jane  1795,  the  testator  le- 
dtiog,  that  be  had  made  hk  wiD,  dated  the  27th  of  May,  1790,  and 
had  thereby  ocdaioed,  coostitiited,  and  appointed,  John  Jackaoo  one 
of  bis  ezecotors  and  tnistees  under  bis  said  wiD,  ilid  thereby  make, 
ordain,  coostitnte,  and  appoint  Robert  MacDooal  to  be  ezecotor 
and  trustee  of  his  said  will  in  the  phce  and  stead  of  the 
[*613]  said  John  Jackson;  declaring,  that  MacDooal  *sboald 
have  fiill  power  and  anthority  to  act  in  the  ezecation  of 
his  will  as  folly  as  Jackson  coold  baTO  done  if  the  said  codicU  bad 
not  been  made.    This  codicil  condoded  with  these  words: 

<*  And  I  do  hereby  confirm  my  said  will  in  all  other  reqiects." 

The  last  codicil  was  onattested. 

After  the  death  of  the  testator  the  bill  was  fifed  by  his  brother 
Charles  Crosbie  and  his  son  John  Crosbie ;  praying,  that  the  will 
might  be  established,  and  the  acooonts  taken ;  and  that  the  Phintifis 
may  be  declared  entitled,  aooordii^  to  the  will ;  and  that  the  annoi* 
ties  of  200/.  and  300/.  giren  by  the  will  to  the  Defendant  Sarah 
Crosbie  may  be  declared  revoked  by  the  foorth  codicil,  and  not  to 
lia?e  been  revi^  or  set  op  by  the  fifth. 

The  only  qoestion  was  opon  the  latter  part  of  the  prayer  of  the 
bill,  as  to  the  annoities. 

Mr.  Mansfieldy  and  Mr.  IJoyd,  for  the  Plaintifis,  and  Mr.  Belly  for 
the  Defendants  in  the  same  interest*  The  fifth  codicil  is  so  confined 
to  a  particular  object,  that  it  could  not  republish  the  will  generally : 
Com.  Dig.  title  Devise,  E.  5.  This  codi<^  was  made  merely  to  sub- 
stitute the  Defendant  as  a  trostee  in  the  place  of  Jackson.  The  tes- 
tator had  no  intention  to  revive  these  annuities.  The  confirmation 
of  the  will  must  apply  also  to  the  prior  codicils :  otherwise  this  ab- 
surdity would  follow ;  that  Jackson  being  removed  as  a  trustee  in  the 
Will  would  remain  a  trustee  in  those  codicils. 

Solicitor  General  [Sir  John  Mitford]^  for  the  Defendants  Charles 
and  Sarah  Crosbie.  It  would  formerly  have  been  difficult  to  sustain 
the  point  for  the  Defendants :  bot  upon  the  decision  in  the  dise  of 
Lord  Walpole  v.  Lord  Orford  (1),  upon  the  will  of  the  Earl  of  Or- 
ford,  which  is  directly  contrary  to  the  argument  for  the  Plaintifis, 
this  will  must  be  considered  as  republished :  otherwise  that  deter- 
mination cannot  be  supported.  In  that  case  the  ratification  and 
confirmation  in  the  codicil  applied  to  a  wiU,  that  was  at  the  execu- 
tion of  the  codicil  a  revoked  instrument :  so  in  this  the  annuities 
were  revoked  at  the  execution  of  the  fifth  codicil.  It  is 
[*614]  said,  the  testator  intended  ^'no  alteration  except  of  a 
trustee  and  executor.  It  was  equally  clear  in  that  case, 
that  nothing  more  was  intended  than  to  provide  for  that  which  the 
testator  had  left  undone  by  both  wills,  his  debts  and  legacies,  and 
the  appointment  of  executors.  It  is  said,  if  the  intention  of  this 
testator  was  to  revive   these    annuities,    he  would   have   recited 

(1)  AnUy  voL  iu.  402. 
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them,  and  made  a  disposition  accordingly.  The  same  argument  ap-> 
plied  to  that  case.  It  is  said,  if  this  testator  had  purclwsed  a  real 
estate  between  the  execution  of  the  fourth  and  fifth  codicils,  the  fifth 
codicil  would  not  have  republished  his  will  so  as  to  pass  that  estate. 
It  would  have  had  that  effect,  if  the  will  had  related  to  real  estate, 
upon  the  authority  of  Oibson  v.  Lord  Montfard  (1) :  but  this  will 
relates  only  to  personal  estate,  and  has  no  words  disposing  of  real. 
That  is  a  strong  circumstance.  The  question  is,  whether  he  meant 
by  his  last  will  to  describe  his  vrill  with  all  the  codicils.  He  could 
not  have  intended  his  fourth  codicil.  By  that  he  had  disposed  of  his 
real  estate  purchased  after  the  execution  of  his  will.  He  then  exe- 
cutes the  fifth  codicil  without  any  witness,  merely  changing  a  trustee, 
not  taking  notice,  that  he  had  by  a  codicil  disposed  of  his  real  estate, 
and  in  express  terms  referring  to  the  will  only.  That  cannot  alter 
the  disposition  of  the  real  estate  by  the  fourth  codicil ;  not  only  be- 
cause the  fifth  is  not  -properly  attested,  but  because  it  is  not  ex- 
pressed so  as  to  have  that  effect,  not  applying  to  the  disposition  made 
thereby  of  the  real  estate.  The  effect  of  confirming  his  will,  to  which 
he  refers  by  date,  not  referring  to  any  instrument  ingrafted  upon  that 
will,  must  be  to  remove  every  thing  inconsistent  with  that  will ;  and 
the  case  upon  Lord  Orford's  will  can  be  maintained  only  upon  this 
ground  ;  that  when  a  testator  ratifies  an  instrument  by  date,  though 
it  is  a  revoked  instrument,  it  is  thereby  again  set  up ;  and  every  in- 
tervening instrument  inconsistent  with  it  is  revoked.  Lord  Orford 
never  meant  to  set  up  the  will  of  1752:  but  that  viras  only  conjec- 
ture ;  and  the  Court  could  not  enter  into  it.  The  answer  was,  he 
had  described  the  will  by  date ;  and  there  viras  such  an  instrument. 
It  is  there  argued,  as  it  may  be  now,  that  if  nothing  more  was  in- 
tended than  the  particular  object,  there  was  no  occasion  for  the 
ratification. 

Mr.  Mansfield  in  reply.  This  fifth  codicil  has  nothing  to  do  with 
the  fourth  codicil  specifically  ;  nor  in  any  respect  revokes  it.  The 
testator's  will  is  his  will  with  the  four  codicils  added  to  it. 
*  The  codicils  are  part  of  the  will.  He  means  to  confirm  [  *  615] 
his  will  with  the  additions,  the  whole  constituting  one  will. 
The  fifth  codicil  was  made  but  two  days  after  the  fourth.  There  is 
no  doubt,  he  meant  the  Defendant  to  be  completely  substituted 
in  the  room  of  Jackson.  It  did  not  occur  to  him  as  to  this  small 
estate  to  have  three  witnesses :  but  that  circumstance  furnishes  no 
argument  as  to  the  intention. 

The  case  upon  Lord  Orford's  will  has  no  application  to  this.  That 
was  a  question  as  to  two  wills ;  neither  of  which  was  a  subsisting 
will  until  the  death  of  the  testator.  The  codicil  begins  by  stating 
the  will  first  in  point  of  date  to  be  his  then  existing  will.  By  this 
codicil  no  intention  appears  to  set  up  that  part  of  the  will  as  to  these 
annuities,  which  he  had  expressly  revoked.      There  is  not  the  least 

(1)  1  Yes.  48& 
VOL.  IV.  35 
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reference  to  the  fourth  codicil  separately ;  and  his  will  comprehended 
all  the  additions. 

Master  or  the  Rolls  [Sir  Richabd  Pepper  Arben.]  When 
this  case  was  stated,  I  had  no  doubt  upon  it ;  and  the  Solicitor  Gen- 
eral has  not  been  able  to  succeed  in  applying  that  case  upon  Lord 
Orford's  will,  upon  the  authority  of  which  alone  he  rests,  to  this.  I 
shaU  give  my  opinion  at  present,  having  very  little  doubt ;  and  if 
upon  reading  that  case  I  see  any  reason  to  alter  that  opinion,  I  will 
mention  it  on  Monday. 

The  testator  by  his  will  gives  two  annuities  to  Sarah  Crosbie.  By 
the  fourth  codicil  he  revokes  those  annuities.  Two  days  after  the 
execution  of  that  codicil,  it  is  said  (but  that  I  lay  totally  out  of  the 
case ;  for  I  cannot  say,  two  days  will  furnish  a  presumption,  that  four 
days  or  ten  days  would  not  furnish),  but  two  days  after  the  execution 
of  the  fourth  codicil  the  testator  makes  a  fifth,  expressly  calling  it  a 
codicil  to  hb  will ;  by  which  he  substitutes  one  executor  for  another : 
and  then  in  the  common  way,  quite  unnecessarily,  he  declares,  that 
is  the  only  point,  in  which  he  makes  any  alteration  in  the  will ;  for 
that  is  the  real  meaning  of  those  woids ;  that  having  altered  his 
will  in  one  respect  he  means  to  alter  it  in  no  other.  The  ques- 
tion then  is,  whether  the  fourth  codicil,  so  far  as  it  is  inconsistent 
with  the  will,  is  revoked  in  consequence  of  this  reference  by  the  fifth 
to  the  will ;  which  indeed  is  the  case  of  every  codicil ;  which  must 
refer  to  some  will,  the  last  in  date,  if  no  express  date  is  mentioned ; 
if  there  is,  that  of  the  particular  date  expressed.  The 
[*616]  case  upon  Lord  Orford's  will  only  determines,  *  that  a 
codicil  referring  to  a  former  will  as  the  last  will  cancels 
intermediate  wills.  But  the  point  contended  in  this  case  is,  that  it 
sets  up  all  the  will  against  a  codicil  revoking  it  in  part.  That  case 
will  not  by  any  means  bear  out  that  argument.  It  is  perfectly  true, 
that  if  a  man  ratifies  and  confirms  his  last  will,  he  ratifies  and  con- 
firms it  with  every  oodicil,  that  has  been  added  to  it.  There  is  a 
great  distinction  between  wills  and  codicils  in  this  respect  If  there 
are  two  separate  papers,  both  called  wills,  inconsistent  with  each 
other,'  it  is  not  the  rule  to  prove  both  in  the  Ecclesiastical  Court. 
The  last  is  the  will.  Fiom  the  nature  of  the  instrument  it  revokes 
the  other.  If  the  last  purports  to  be  the  whole  will,  a  complete, 
substantive,  will,  they  do  not,  I  conceive,  prove  both.  Unless  there 
is  something  to  show,  it  was  meant  to  be  coupled  with  another  in- 
strument, it  is  not  taken  to  be  a  codicil.  But  if  it  does  purport  to  be 
coupled  with  another  instrument,  it  is  as  much  a  part  of  that  instru- 
ment, as  if  it  was  written  upon  the  same  paper  (1).  Many  absurd- 
ities would  follow  from  the  contrary  construction.  Suppose  the  tes- 
tator had  by  his  will  given  a  legacy  of  200/.,  and  by. a  codicil  had 
given  the  legatee  100?.  instead  of  the  200/.,  and  then  should  make 
another  codicil,   of  this  sort,  merely  changing  an  executor,  and 

(1)  ^nU,  vol.  i.  407,  PigoU  v.  WaOer ;  pod^  viL  96;  Mondt  v.  Lord  Afend^,  1 
Ball  &  Beat  298. 
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ratifying  and  confirming  his  will  in  all  other  respects.  Is  the 
legatee  to  have  both  the  SOO/.  and  the  1002.?  That  must  be 
contended. 

The  true  rule  upon  the  subject  appears  to  me  to  be  as  I  have  sta- 
ted. The  Solicitor  General  confesses,  that  if  it  was  not  for  the  case 
of  Lord  WalpoU  v.  Lord  Orfordj  he  should  scarcely  have  been  able 
to  argue  it :  but  he  thinks  that  case  afibrds  him  a  sufficient  ground. 
It  differs  in  this  essential  point.  There  was  no  question  in  that  case 
upon  a  will  and  a  codicil.  The  question  was  upon  two  inconsistent 
wills;  one  made  in  1752;  the  other  in  1756.  The  second  had 
destroyed  the  first,  unless  the  testator  thought  fit  to  revive  it.  By  a 
codicil  in  1776  he  expressly  declares  it  to  be  a  codicil  to  his  last  will 
and  testament,  dated  the  25th  of  November,  1752.  That  was  held 
to  cancel  the  intermediate  will.  All,  that  the  Courts  of  law,  first  the 
Court  of  Common  Pleas,  and  afterwards  the  Court  of  King's  Bench, 
determined,  was,  that  evidence  could  not  be  admitted  to  prove  the 
mistake,  and  that  the  testator  did  not  mean  to  refer  to  the  will,  to 
which  the  codicil  did  expressly  refer.  It  was  said,  that  it 
really  arose  from  the  mistake  of  the  person  employed  *  to  [*617] 
draw  the  codicil ;  who  took  the  wrong  will.  Both  the 
Courts  of  law  were  of  opinion,  they  could  not  receive  evidence  of 
that:  as  the  testator  had  solemnly  declared,  the  will  of  1752  was 
his  last  existing  will.  It  would  not  at  all  affect  the  case  of  any  cod- 
icil made  as  an  appendix  to  either  of  his  two  wills.  If  the  will  had 
dropt,  perhaps  a  codicil,  professedly  a  codicil  to  that  will,  would  have 
dropped  with  it.  That  might  have  been  a  nice  question ;  whether  a 
codicil,  which  in  words  referred  only  to  the  will  of  1756,  would 
not  have  fallen  with  that  will.  I  will  look  into  that  case  before 
Monday;  and  if  I  see  any  reason  to  alter  my  opinion,  I  will 
mention  it. 

Declare,  that  the  annuities  of  2002.  and  300/.  given  by  the  will  of 
Sarah  Crosbie  were  and  remain  revoked  by  the  fourth  codicil. 

The  case  was  not  mentioned  again. 

1.  As  to  the  nature  and  effect  of  a  codicil ;  see,  anU^  note  4  to  H!U  v.  Chap- 
man, 1  V.  405,  and,  jiofl,  note  1  to  PigiOt  v.  Walkry  7  V.  98. 

2.  As  to  the  admissibility  of  parol  evidence,  to  resist  a  specific  performance ; 
tlumjfh  such  evidence  will  never  entitle  a  plaintiff'  to  wy,  or  add  to.  the  terms  of 
a  written  agreement,  and  to  have  it  cairiea  into  execution,  with  such  variation  or 
addition ;  see  the  note  to  Ika^  v.  Skganooodj  1  V.  341 ;  but  that,  upon  questions  of 
specific  performance,  evidence  may  be  received  in  equity,  which  could  not  be  lis- 
tened to  at  law;  see  notes  2  and  3  to  Brodie  v.  Si.  Paidj  1  V.  326. 

3.  Equity  will  lend  no  assistance  to  enforce  perfoimance  of  an  agreement  which 
is  merely  voluntary,  and  altogether  without  consideration ;  but  when  such  agree- 
ment remains  no  longer  infitriy  but  has  been  comideted  and  acted  upon,  it  may 
be  supported  in  Equity  as  against  the  par^  who  had  so  bound  himself.  See  note 
2  to  Colman  v.  Samll,  1  V.  50. 
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GILDART  V.  MOSS. 
[RoLL8^1799,  Mat  7,  &] 

ArTER  an  order  for  confirming  the  report  nisij  filing  exceptions,  and  making  the 
deposit  with  the  Register  are  ix>  cause  to  prevent  that  order  beincr  made  abso- 
lute, unless  an  order  for  setting  down  the  exceptions  to  be  argued  is  obtained ; 
which  may  be  done  either  by  uie  Plaintiff  or  Defendant  (a) 

The  order  confirming  the  report  was  discharged  on  payment  of  costs,  (h)  [p.  617.] 

An  order  was  made  to  confirm  the  Master's  Report  nisi.  Before 
the  eight  days  were  elapsed,  exceptions  were  taken ;  and  the  de- 
posit paid  to  the  Register  ;  but  as  no  order  was  obtained  for  setting 
down  the  exce)>tions  to  be  argued,  the  other  party  proceeded ;  and 
made  the  order  for  confirming  the  Report  absolute :  the  Raster 
having  certified,  that  no  cause  was  shown. 

A  motion  was  made  to  set  aside  that  order  for  irregularity. 

Mr.  Romitty  in  support  of  the  motion  contended,  that  the  Register 
could  not  after  exceptions  filed  and  the  deposit  paid  into  his  hands 
certify,  that  no  cause  was  shown  ;  and  that  the  Plaintiflf  might  set 
down  the  exceptions  for  argument  as  well  as  the  Defendant. 

Mr.  Richards  and  Mr.  Hart  on  the  other  side  insisted,  that  nothing 
but  an  order  for  setting  down  the  exceptions  is  sufllicient  cause  against 

confirming  the  Report. 
[♦618]  ♦Master  of  the  RoLLS^[Sir  Richard  Pepper  Ar- 
den].  It  rests  entirely  upon  the  practice ;  whether  making 
the  deposit  and  taking  exceptions  are  of  any  avail,  unless  accom- 
panied by  an  order  for  setting  down  the  exceptions.  It  is  clear, 
either  party  may  set  down  the  exceptions.  Mr.  Dickens,  the  Regis- 
ter, has  certified,  that  no  cause  was  shown,  though  he  knew,  that 
5/.  was  deposited  with  him,  and  consequentiy,  that  exceptions 
were  taken.  I  will  see  the  Register,  to  know  whether  that  was 
an  omission. 

May  8ih.  Master  of  the  Rolls.  As  to  this  motion,  according 
to  the  practice,  as  it  is  stated  to  me,  nothing  but  an  order  for  setting 
down  the  exceptions  for  argument  is  a  sufficient  cause  against  making 
the  order  for  confirming  the  Report  absolute.  Filing  tJbe  exceptions 
and  making  the  deposit  are  nothing  without  that  order.  Either  party 
may  set  them  down  ;  and  that  would  be  the  better  course :  but  the 
dispute  is,  who  should  be  at  the  expense  of  that.  Sometimes  the 
party,  against  whom  the  exceptions  are  taken,  sets  them  down ;  be- 
cause he  may  choose  where  to  set  them  down. 

(a)  As  to  the  confinnation  of  a  Report,  and  filing  exceptions  thereto.  See  1 
Barb.  Ch.  Pr.  550^557.  There  are  cases  in  whidi,  under  particalar  circom* 
stances,  the  Court  will  permit  exceptions  to  be  filed  after  the  Report  has  been 
absolutely  confirmed.  But  these  cases  are  rare,  and  depend  upon  the  discretion 
of  the  Court    Ibid,  551 ;  JBofA  v.  B^onf,  2  Ves.  Sen.  587. 

(6)  The  report  of  a  master  does  not  partake  so  much  of  the  nature  of  a  iudi- 
cial  determination,  that  the  party  defending  its  errors,  under  exceptions,  ought  to 
be  protected  from  costs.  MeUunKst  Ema,  Chunk  v.  JaqueSf  3  Johns.  Ch.  117 ; 
see  also  Barrow  v.  Khinelander,  ibid,  [ 
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This  party  filed  exceptions,  and  got  the  certificate  from  the 
Register  of  having  'made  the  deposit  with  him ;  and  of  that  they 
give  notice  to  the  other  parties.  They  notwithstanding  proceeded 
to  make  the  order  for  confirming  the  Report  absolute.  It  is  impos- 
sible not  to  decide,  that  they  are  regular :  but  it  is  not  a  handsome 
proceeding.  It  would  have  been  fair  to  have  apprised  them,  as  it 
must  have  been  known,  that  the  exceptions  were  taken  with  a  view 
of  preventing  the  Report  firom  being  confirmed :  but  I  must  deter- 
mine it  to  have  been  regular ;  and  that  nothing  but  an  order  for  set- 
ting down  the  exceptions  is  a  suflicient  cause  for  preventing  the  Re- 
port from  being  confirmed  (1). 

I  shall  discharge  the  order  for  confirming  the  Report :  but  the 
question  is  upon  what  terms. 

The  order  was  discharged  on  payment  of  two  guineas  costs. 


The  rule  of  practice,  established  by  the  piincipal  case,  as  well  as  by  earlier 
decisions,  is  now  considered  to  be  quite  clear;  AtoU  v.  Smihy  1  Jac.  h  Walk. 
671 ;  but,  after  a  report  has  been  confirmed  absolutely,  it  may  be  referred  back  to 
the  Master.  Turner  v.  Turnery  1  Dick.  313;  iSL  C  cited  from  Reg.  Lib.  in  note 
to  1  SwaiMt  156. 


JOPLING  V.  STUART.  [*619] 

[Rolls.— 1799,  Mat  S.] 

Where  the  bill  is  amended  after  answer,  if  the  amended  bill  is  not  answered,  the 
Plaintiff  is  entitled  to  a  decree,  that  the  bill  be  taken  pro  amfeuo  generally,  (a) 

An  insufficient  answer  is  no  answer;  and  therefore  shall  not  prevent  a  decree  to 
take  the  hUlpro  eonfenoy  [p.  619.] 

Bill  amended  after  answer  may  be  taken  pro  eonfeeso  generally,  not  as  to  the 
amendments  only ;  the  record  being  entire,  [p.  619.] 

The  bill  was  filed  by  creditors.  The  Defendants,  the  widow  of 
the  testator,  who  was  his  executrix,  and  devisee  for  life  of  the  real 
estate,  and  her  son,  devisee  in  remainder  in  fee,  appeared,  and  put 
in  an  answer.  Afterwards  the  bill  was  amended ;  and  Subpcmas 
were  served  upon  the  Defendants  to  answer  the  amendments :  but 
they  absconded.  All  process  having  issued  for  wiemt  of  an  answer 
to  the  amended  bill,  the  cause  was  set  down  for  the  purpose  of  hav- 
ing the  bill  taken  pro  confesso. 

lilr.  RomiUy  and  Mr.  BeUy  for  the  Plaintifis  cited  Davis  v.  DavU 
(2),  Abergavenny  v.  Abergavenny^  (3),  and  The  Attorney  General^!. 
Votmg  (4). 

(1)  In  Hinde's  Chancery  Practice,  272, 273,  the  practice  is  laid  down  accord- 
ingly ;  and  the  case  of  Hall  v.  MuUintr^  Michelnms  Term,  1782,  in  which  the 
point  was  determined,  is  referred  to. 

(a)  As  to  the  effect  of  amending  a  bill,  8ee,atiie,  note  (6)  Abingdon  v.  0tf<2er,  1 
V.  210 ;  with  respect  to  taking  a  bill  /ifv  confessoj  see,  imfo,  note  (a)  JopUng  ▼. 
Sluarty  3  V.  209. 

(2)  2  Atk.  21. 

(3)  4  Vin.  446,  pL  1 ;  2  Eq.  Ca.  Ab.  179,  pi.  5. 

(4)  AnUy  vol.  iii.  209. 
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The  Master  or  the  Rolls  [Sir  Richard  Pepper  Arben]  de- 
creed the  bill  to  be  taken  jtto  confesso  generally  (1). 

1.  As  to  the  necessity  of  serving  a  fresh  avbpoma  with  an  amended  bill ;  see, 
anie,  note  2  to  LordMinfdon  v.  BuiUr,  1  V.  206. 

2.  With  respect  t6  taxing  a  bill  pro  confaso ;  see  the  notes  to  The  Momey 
General  v.  Youngs  3  V.  209. 
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[Rolls.— 1799,  May  8.] 

An  executor  keeping  the  fund,  and  using  it  for  his  own  benefit,  contniy  to  his 
trust,  decreed  to  account  with  interest  at  five  per  cent,  and  costs,  (a) 

Executor  acting  with  regard  to  the  testator's  property  in  any  other  manner  than 
the  trust  requires  is  answerable  to  the  cestui  que  trust  for  any  gain,  and  is  liable 
for  any  loss,  (6)  [p.  622.] 


The  testator  by  his  will  gave  all  his  personal  estate  to 


Stace  and  two  other  persons,  whom  he  appointed  his  executors, 
upon  trust  as  soon  as  conveniently  might  be  after  his  decease  to  sell 
and  convert  into  ready  money  all  such  parts  of  his  personal  estate 
as  should  not  consist  of  money,  and  to  place  the  same  out  in  the 

m  Turner  v.  Turner.    In  Oumeery,  12th  of  March,  175-.    1  Dick.  316. 

Tne  answer  had  been  reported  insufficient  in  matters  excepted  to. 

The  Defendant  being  in  contempt  to  a  sequestration  for  want  of  a  better 
answer,  the  cause  was  set  down,  and  came  on  to  have  the  bill  taken  pn>  amfesso  ; 
when  the  Plaintiff's  Counsel  started  a  doubt  as  to  the  pro|^et^  of  taking  the  bill 
pro  confesso ;  part  of  it  being  answered;  according  to  the  opmion  of  Liord  King 
m  Hawkins  v.  Cnwk,  2  P.  Wms.  55a 

Lord  Hardwicke  was  decidedly  of  opinion,  that  the  Defendant  had  not  obeyed 
the  Suhptena ;  which  was  to  answer  the  hill;  and  Uiat  an  insufficient  answer  was 
no  answer. 

The  bill  was  decreed  to  be  taken  pro  confesso. 

Bacon  v.  Griffith.    In  Chancery ^  9th  and  14th  of  December,  1772.    2  Dick. 

47a 

The  Defendant  having  answered,  the  Philntiff  amended  his  bill.  The  Defend- 
ant being  in  contempt  to  a  sequestration  for  not  answering  the  amendments,  on 
the  9th  of  December,  1772,  Sir  Thomas  Sewell  made  an  order  for  the  clerk  in 
Court  to  attend  with  the  Record  of  the  bill,  in  order  to  have  it  taken  pro  confesso 
as  to  the  aroendment& 

On  the  14th  of  the  same  month  that  order  was  discharged  by  Lord  Apsley ; 
who  was  of  opinion,  that,  the  original  bill  being  amende^  it  was  one  Record ; 
and  the  amendments  not  being  answered,  the  Record  was  not  answered ;  and  the 
application  should  have  been  ^nend,  for  the  Plaintiff's  clerk  in  Court  to  attend 
with  the  Record  of  the  Plaintiff^s  bill,  in  order  to  have  the  same  taken  pro  conr 
fesso. 

{a)  Interest  will  be  given  against  trustees  and  executors  keeping  money  in  their 
hanos,  in  breach  of  trust  See,  ante^  note  (c)  Tetv  v.  WinierUniy  1  V.  451.  As  to 
the  rate  of  interest  with  which  they  will  be  chained.  See  note  (a)  In  Ike  matter 
of  HSliardjiy.SD.  When  they  will  be  charged  with  costs.  See,  onie,  note  (6) 
liammes  v.  Ridanan,  2  V.  96. 

(h)  As  to  sales  and  purchases  by  trustees,  in  breach  of  their  trusts,  at  the  option 
of  the  ceHui  que  trusty  in  such  cases.     See,  ante,  note  (a)  Wkuhoate  v.  Lamenee. 
3  V.  740;  note  (h)  F\nresl  v.  £bM,  4  V.  492. 
VOL.  IV.  35* 
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public  fands,  or  upon  mortgages,  or  other  good  and  sufficient  secu- 
rities, with  full  power  to  call  in  and  again  place  out  the  same  in  such 
manner  as  they  should  think  fit,  and  to  pay  the  dividends  and  inter- 
est to  certain  persons  for  their  liyea,  and  after  the  decease  of  these 
pers<m»  to  dispose  of  the  capital,  as  therein  is  directed. 

Stace  atone,  the  other  executors  having  renounced,  proved  the 
wX ;  and  a  bill  was  filed,  under  which  (he  usual  decree  was  made 
for  taking  the  accounts  ;  and  the  costs  of  all  parties  were  directed. 

Nothing  farther  wa»  done  ip  that  cause :  but  Stace  possessed  him- 
self of  the  personal  estate  of  the  testator,  and  instead  of  laying  it 
out  according  to  the  directions  o(  the  will,  kept  it  in  his  own  hands. 

This  bill  was  filed  by  a  Co-plaintifi*  in  the  other  cause,  claiming 
mider  the  wiff,  in  order  to  have  the  decree  carried  into  execution, 
and  an  account  against  the  Defendant,  with  interest  at  the  rate  of  5 
per  cent,  upon  the  balances  in  his  hands. 

It  appeared  upon  the  answer,  that  the  Defendant  had  called  in 
part  of  the  testator's  property,  that  was  out  upon  security ;  that  he 
had  used  the  property  generally  in  his  trade,  and  in  various  transac- 
tions in  the  pubKc  funds,  paying  only  the  dividends  of  the  stock  to 
the  persons  entitled  under  the  wiH  for  life ;  and  that  he  'had  lent 
part  to  his  son  upon  the  same  terms. 

Mr.  Lloyd  and  Mr.  Harvey^  for  the  Phintifis.  In  Treves  v. 
Townshend  (\)y  upon  an  appeal  from  the  decree  of  the  Lords  Com- 
missioners, charging  the  Defendant  with  interest  at  5  percent,  upon 
money  in  his  hands  as  assignee  of  a  bankrupt,  which  had 
*  been  employed  in  his  trade.  Lord  Thurlow  offered  him  [*  621] 
an  inquiry,  whether  5  per  cent  would  be  made  in  that 
trade ;  and,  that  being  declined,  the  decree  was  affirmed.  The  De- 
fendant there  alleged,  that  he  had  kept  the  money  at  his  bank- 
er's (2). 

As  to  the  costs,  in  Seen  v.  Wind  (3)  the  executor  was  decreed  to 
pay  costs ;  upon  the  ground,  that,  conceiving  he  was  not  liable  to 
pay  l^iacies  before  the  end  of  a  year  after  the  testat<N*'s  death,  he 
paid  them,  and  took  a  discount  for  his  own  use.  Lord  Thurlow 
there  says,  that  when  the  Court  is  obliged  to  give  interest  against 
executors  as  a  remedy  for  a  breach  of  trust,  costs  against  them  must 
follow  of  course  (4). 

In  this  case  the  executor  chose  to  speculate  with  the  property  in 
the  funds. 

Mr.  Oraham  and  Mr.  Sutton^  for  the  Defendant.  The  testator 
meant  only,  that  the  fund  should  be  well  secured ;  and  for  any  thing, 
that  appears  to  the  contrary,  he  was  satisfied  with  the  personal  se- 
curity of  the  executors.    By  the  will  they  were  to  place  out  the 

(1)  1  Bra  C.  C.  384;  JSTewtan  v.  Benntt,  PeMm  v.  Amnion,  1  Bro.  C.  C.  350, 
375 ;  see  the  notes,  mUe^  voL  L  90, 99. 

(2)  Ani€,  voL  L  90. 

(3)  Ante,  voL  L  294. 

(4]  This  rale  has  been  since  considered  too  general.  See,  ante,  Sammes  v. 
Bidcman,  vol.  iL  36;  MAwmham  v.  ITiow^pmm,  jml,  xiiL  402;  1  Madd.  30a 
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property  in  such  manner  as  they  should  think  fit  It  turns  out,  that 
the  Defendant  has  played  with  the  money  with  safety.  The  estate 
has  not  lost  one  farthing.  The  Plaintiffs  cannot  be  entitled  both  to 
interest  and  the  benefit  arising  from  what  the  Defendant  has  done. 

As  to  the  costs,  the  decree  in  the  other  cause  cannot  be  varied. 
The  Defendant  is  therefore  entitled  to  the  costs  up  to  the  account 
under  that  decree.  In  Seers  v.  Hind  the  conduct  of  the  executor  was 
not  only  a  gross  breach  of  trust,  but  a  fraud  upon  the  property  he 
was  bound  to  protect ;  upon  a  principle,  from  which  the  Court  nev- 
er recedes,  that  U  trustee  shall  never  make  a  profit  of  the  trust  fund. 

Mr.  Lhydy  in  reply,  was  stopped  by  the  Court. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Ard|:n].  The 
case  is  under  very  extraordinary  circumstances;  which  ought  to 
prevent  the  Court  from  giving  costs  at  the  time  of  the 
[*  622]  hearing  in  future ;  for  it  is  contended  on  behalf  *  of  this 
executor,  who  by  the  refusal  of  the  two  others  appointed 
with  him  became  sole  executor,  that  there  is  no  breach  of  trust  in  him ; 
to  whom  this  trust  was  committed ;  that  he  should,  as  soon  as  conve- 
niently might  be,  after  the  testator's  decease  sell  and  convert  into 
ready  money  all  such  parts  of  the  personal  estate  as  should  not  con- 
sist of  money,  and  place  the  same  out  in  the  public  funds,  or  upon 
mortgages,  or  other  good  and  sufficient  securities  ;  with  full  power, 
and,  I  admit,  an  implicit  confidence  in  the  executors,  to  call  in  and 
again  plaoe  out  the  same  in  such  manner  as  they  think  fit.  The 
manner,  in  which  this  Defendant  has  thought  fit  to  execute  this 
trust,  is  by  selling  out  good  securities,  not  putting  the  money  out 
upon  any  other  security,  but  keeping  it  himself.  It  is  as  gross  a 
breach  of  trust  as  any,  that  can  be  imagined,  except  spending  the 
money,  and  not  being  able  to  repay  it ;  which  if  a  &ilure  had  hap- 
pened, would  have  been  the  consequence.  What  has  been  contend- 
ed is  perfectly  fallacious.  If  I  do  not  charge  him  with  interest,  I 
shall  give  him  a  benefit.  He  sells  out  stock  and  buys  it  again  at  a 
less  price.  Suppose,  he  had  failed ;:  yfhb  would  have  sustained  the 
loss?  Was  it  done  for  any  benefit:  to  the  Ceiiui  que  trusts  1  .  He 
says  fairly,  his  object  was  to  pay  the  dividends  to  the  persons  enti- 
tled for  life,  and  to  use  the  surplus  himself.  He  would  have  the  ad- 
vantage of  having  the  money  in  his  pocket  without  paying  interest 
for  it ;  and  it  would  be  a  temptation  to  trustees  to  speculate  with 
the  property,  upon  the  ground,  that  the  Court  of  Chancery  will  only 
make  them  pay  the  difference,  and  they  will  have  the  interest  in  the 
mean  time.  This  case  is  worse  from 'the  confidence  placed  in  this 
executor.  I  do  not  see  the  difierence  between  this  and  a  trustee 
lending  trust-money,  taking  4  per  cent  for  the  trust  and  1  per  cent, 
for  his  own  pocket.  There  is  no  doubt,  he  might  ^ve  got  5  per 
cent,  upon  personal  security. 

The  rules  are  now  so  well  understood,  that  it  is  waste  of  time  to 
repeat  them.  An  executor,  if  he  will  take  upon  himself  to  act  with 
regard  to  the  testator's  property  in  any  other  manner  than  his  trust 
requires,  puts  himself  in  this  situation ;  that  he  cannot  possibly  be  a 
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gainer  by  it :  any  gain  must  be  for  the  benefit  of  his  Cestui  que 
trust ;  and  if  there  is  any  loss  upon  the  capital,  as  if  the  stocks  rise 
ever  so  much,  he  must  replace  it ;  in  order  that  the  Cestui  que  trtut 
may  sustain  no  damage  from  his  conduct.  Every  farthing  more 
than  the  dividends,  that  lay  in  his  hands,  is  just  so  much 
*gain  to  himself.  For  every  shilling  he  got  by  any  of  [*623] 
these  transactions  he  shall  pay  interest  at  the  rate  of  5  per 
cent,  for  every  minute  it  lay  in  his  hands.  As  to  what  he  lent  to 
his  son,  paying  CMily  the  dividends  of  the  stock,  he  ought  to  have  lent 
it  at  5  per  cent.  What  business  had  he  to  lend  it  to  his  son  upon 
such  terms  ?  There  is  a  breach  of  trust  in  that  respept.  He  must 
therefore  pay  5  per  cent,  upon  the  whole.  I  suppose,  he  imagined, 
he  might  make  an  advantage  to  himself,  if  he  could  do  so  without 
any  disadvantage  to  the  Cestuis  que  trust ;  which  is  the  notion  of 
trustees :  but  he  must  pay  for  that. 

With  respect  to  the  costs  I  am  not  disposed  to  undo  what  has 
been  done  already.  This  Co-plaintiff  was  very  negligent.  If  it 
had  not  been  for  that,  the  Defendant  would  not  have  had  it  in  his 
power  to  traffic  with  the  property.  I  shall  therefore  leave  the 
^costs  of  the  other  cause  down  to  the  hearing,  as  they  were.  But 
as  to  the  costs  of  this  cause,  the  Defendant  must  pay  them. 

Direct  an  account  of  all  the  Defendant  has  made ;  with  interest 
at  the  rate  of  5  per  cent,  upon  the  balances  in  his  hands ;  and  let 
him  pay  the  Plaintiffs  the  costs  of  this  suit. 

As  to  the  acts  by  which  an  executor  may  render  himself  liable  for  interest  and 
costs;  see,  onie,  the  notes  to  Seers  y.  Htntf,  1  V.  294,  with  note  3  to  Tew  v.  The 
EaH  of  frinierUm,  1 V.  451.  And,  as  to  the  option  of  a  cestui  qtie  trusty  when  the 
trust  property  has  been  dealt  with  in  any  other  manner  than  the  trust  required ; 
see  the  note  to  Earl  Powldt  v.  Htrberiy  1  V.  297. 
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WARD  V.  BAUGH. 

[ROU.&— 1799,  Mat  8,  9.} 

Testator  made  a  pronsion  for  his  wife ;  and  ^ve  a  snm  of  money  in  trust  for 
the  aepanrte  use  of  a  daughter,  and  after  her  death  to  divide  the  principal 
equally  between  her  children  and  their  issue  at  twenty-one;  if  none  such,  to 
his  son,  whom  he  made  residuary  legatee.  Then  after  similar,  but  unequal, 
provisions  for  his  other  children  be  declared,  that  the  provision  in  the  will  for 
nis  said  wife  and  their  said  children  was  in  satis&ction  of  all  right,  claim,  &c. 
which  she,  or  they,  or  any  or  either  of  them,  could  set  up,  &c.  or  which  she 
and  they  would  be  entitled  to  under  his  marriage  articles;  and  if  his  said  wife 
and  children  or  either  of  them  should  refuse,  &c.  he  revoked  the  legacy  and 
bequest  therein  contained  to  the  use  and  benefit  of  such  one  or  more  of  them 
his  said  wife  and  children,  who  should  reftise  or  decline  to  execute  sach  release 
or  discharge ;  and  decfaued  the  same  void  as  to  such  ene  or  more  of  them,  who 
should  so  refuse,  as  though  he  had  died  intestate.  A  child,  electing  to  tske 
under  the  articles,  forfeits  the  life-interest;  which  falls  into  the  residue:  but 
the  children  of  such  child  are  not  bound  by  the  election;  and  liberty  was  given 
to  apply  on  the  death  of  tfie  parent  (a) 

Bt  articles,  dated  theSlst  of  July,  1760,  previous  to  the  marriage 
of  Lancelot  Cowper  and  Ann  Bisse,  Lancelot  Cowper  in  considera- 
tion of  the  marriage  and  a  portion  of  2000^.  covenanted  with  the 
trustees,  that  if  Ann  Bisse  should  die  in  his  life-time,  leaving  issue 
one  or  more  child  or  children  by  him,  then  his  heirs,  executors,  or 
administrators,  should  in  six  calendar  months  after  his  death  pay  to 
the  said  trustees,  their  executors,  administrators,  or  assigns,  20002. 

with  interest  at  4  per  cent,  per  annum  from  his  death, 
[*624]      upon  trust,  if  there  should  be  but  one  child,  for  *such 

child ;  and  if  there  should  be  more  than  one  child,  in  trust 
for  all  of  them,  equally  to  be  divided,  payable  to  a  son  or  sons  at  the 
age  of  twenty-one,  and  to  a  daughter  or  daughters  at  that  age  or  day 
of  marriage,  which  should  first  happen ;  provided  it  should  happen 
after  the  death  of  Lancelot  Cowper :  but  if  such  son  or  sons  should 
be  twenty-one,  or  daughter  or  daij^hters  of  that  age,  or  be  married 
in  the  life-time  of  Lancelot  Cowper,  then  the  shares  of  such  chil- 
dren to  be  paid  within  six  calendar  months  after  his  death ;  with  a 
clause,  that  in  case  any  child  should  die  a  minor,  or  before  their  por- 
tions become  payable,  the  same  should  go  to  the  survivors ;  and  in 
case  Lancelot  Cowper  should  die  in  the  life-time  of  Ann  Bisse,  then 
the  heirs,  executors,  or  administrators,  of  Lancelot  Cowper  should 
within  six  calendar  months  after  his  death  pay  to  the  said  trustees, 
their  executors  or  administrators,  4000/.  with  interest,  as  aforesaid, 
upon  trust  to  place  the  same  out  at  interest  in  the  public  funds  or 

(a)  This  case  involves  the  application  of  the  doctrine  of  election  to  persons 
iakinsr  insuccegsion.  Where  tne  benefit  given  by  the  will,  in  lieu  of  a' prior 
established  right,  is  limited  to  several  persons  so  entitled  in  succession,  the  elec- 
tion of  the  first  taker  will  not,  it  seems,  conclude  those  in  remainder;  but  the 
latter  will  be  allowed  to  elect  as  their  respective  interests  accrue.  2  Roper, 
Legacies,  by  White,  433,  ch.  23,  $  3.  As  to  the  doctrine  of  election,  see,  onie, 
noiteia)Bvtrkkey.BfXfadhvril,ly.l7l;  note  {a)  Bough  y.  Rmd,  IV.  257;  note 
(a)  Blake  v.  Bunbwy^  1  V.  514 ;  note  (a)  Cavan  v.  Ptdfeniy,  2  V.  544. 
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government  or  real  securities,  with  the  consent  of  Ann  Bisse  during 
her  life,  and  to  perpiit  her  or  her  assigns  to  receive  the  interest, 
dividends,  and  proceeds,  thereof  to  her  own  use  during  her  life ;  and 
immediately  after  her  decease,  in  case  there  should  ijbe  issue  one  or 
more  child  or  children  of  her  body  by  the  said  Lancelot  Cowper  be- 
gotten, in  trust  to  call  in  the  said  4000/.,  and  to  pay  the  same  to 
such  child  or  children  at  such  times,  and  in  such  shares,  proportions, 
and  manner,  as  before  expressed ;  provided  such  times  of  payment 
should  happen  after  the  decease  of  Ann  Bisse ;  or  else,  immediately 
after  her  decease  ;  with  directions  as  to  the  application  of  the  inter- 
est during  the  minority  of  the  children. 

The  issue  of  this  marriage  was  three  children ;  Margaret,  the 
wife  of  John  Ward,  Ann  Wade,  and  John  Cowper.  Margaret 
Ward  attained  the  age  of  twenty-one  before  her  marriage. 

Lancelot  Cowper  died  in  1794  ;  leaving  his  widow  and  children 
surviving.  By  his  will,  dated  the  1st  of  July,  1794,  he  gave  the  in- 
terest of  1000/.  to  his  wife  Ann  for  her  life  ;  and  he  gave  her  power 
to  divide  the  principal  money  among  his  children ;  and  he  made 
other  provisions  for  his  wife  to  a  considerable  amount. 

The  testator  then  gave  to  his  executors  and  trustees  the  farther 
sum  of  1400/.,  upon  trust  to  place  the  same  out  at  interest,  and  to 
pay  the  interest  into  the  proper  hands  of  his  daughter 
*  Margaret  Ward  ;  her  receipt  alone  to  be  a  discharge ;  [*  625] 
and  on  her  death  to  divide  the  principal  equally  between 
her  children  and  their  issue  at  twenty-one  ;  if  none  such,  to  his  son 
John  Cowper ;  whom  he  made  his  general  residuary  legatee  ;  and 
he  made  similar,  but  unequal,  provisions  for  his  children  Ann  Wade 
and  John  Cowper.  Then  reciting  his  marriage  articles  the  testator 
declared,  his  will  and  meaning  was,  that  the  provision  in  and  by  that, 
his  said  will,  made  for  his  said  wife  and  their  said  children  was  in- 
tended by  him,  and  was  to  be  considered  by  them,  in  lieu  and  full 
recompense,  satisfaction,  and  discharge,  of  all  right,  claim,  and  in- 
terest, which  she  or  they  or  any  or  either  of  them  could,  should,  or 
might,  set  up  or  demand  upon  or  against  his  estate  or  effects,  or 
against  his  executor,  for  or  in  respect  of  the  said  sums  of  money, 
which  in  either  of  the  events  aforesaid  would  become  payable,  and 
which  she  and  they  would  be  entitled  to,  out  of  his  said  estate  and 
effects,  by  virtue  of  and  under  the  said  articles  of  agreement  and 
every  part  thereof;  and  that  if  his  said  wife  and  children,  or  either 
of  them,  should  upon  request  to  them  for  that  purpose  by  his  exec- 
utors or  the  survivors  or  survivor  of  them,  his  executors,  &c.  decline 
or  refuse  to  accept  of  the  provision  hereby  made  for  them,  and  to 
discharge  the  said  estate  and  effects,  and  his  said  executors,  and  also 
the  said  trustees  in  the  said  articles  of  agreement,  from  the  payment 
of  the  moneys  in  and  by  the  said  articles  of  agreement  covenanted 
to  be  paid,  then  the  testator  did  revoke  and  make  void  the  legacy 
and  bequest  therein  contained  to  the  use  and  benefit  of  such  one  or 
more  of  them  his  said  wife  and  children,  who  should  refuse  or  de- 
cline to  execute  such  release  or  dischaige ;  and  did  thereby  declare 
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the  flame  to  be  from  thenceforth  null  and  void  as  to  such  one  or  moie 
of  them,  who  should  so  refuse,  as  fully  and  absolutely  as  though  he 
had  died  in  a  state  of  intestacy. 

The  bill  was  filed  by  John  Ward  and  Maigaret,  his  wife ;  pray- 
ing, that  the  executors  of  the  testator  may  be  decreed  to  raise  and 
pay  to  the  Plaintiff  out  of  the  assets  the  sum  of  1333/.  6s.  8d.y  her 
share  of  the  4000/.  mentioned  in  the  articles,  in  case  Ann  Cowper, 
the  Plaintiff's  mother,  shall  elect  to  take  under  the  will,  with  inter- 
terest  from  the  time  of  her  election :  or  otherwise,  in  case  she  hath 
elected  or  shall  elect  to  take  under  the  articles,  then  that  the  said 
sum  of  1333/.  6s.  8d.  may  be  paid  into  the  bank,  &c.  subject  to  fiur- 

ther  order,  and  upon  the  trusts  of  the  articles. 
[*  626]  *  The  cause  came  on  in  Hilary  Term ;  when  a  doubt 
was  su^ested  by  the  Master  of  the  Rolls,  whether,  though 
the  Plaintiff  Mrs.  Ward  should  elect  to  take  under  the  articles,  her 
children  would  be  bound  by  her  election,  or  whether  they  might  not 
hereafter  claim  the  bequests  under  the  will ;  and  in  the  same  man- 
ner, whether  the  children  of  Ann  Wade  and  John  Cowper  would 
be  bound  by  the  election  of  their  respective  parents. 

Upon  this  the  cause  was  ordered  to  stand  over ;  and  Alfred  Ward, 
the  son  of  the  Plaintiffs,  Lancelot  Cowper  Wade,  the  son  of  Ann 
Wade,  and  Ann  Bisse  Cowper,  the  daughter  of  John  Cowper,  all 
infants,  were  made  parties. 

When  the  cause  came  on  again,  the  testator's  widow  having  elect- 
ed to  take  under  his  will,  the  Plaintiff  Mrs.  Ward  attended  in  Court 
to  consent,  that  her  share  of  the  4000/.  under  the  articles  should  be 
paid  to  her  husband. 

Mr.  Lloyd  for  the  Plaintiffs  contended,  that  under  this  will  no 
right  of  election  remained  to  the  children. 

Mr.  Chraham  and  Mr.  Hubbersty,  for  the  infant  children.  The 
Plaintiff  cannot  by  her  election  defeat  the  interest  of  her  child ; 
which  is  a  clear  vested  interest  The  will  gives,  beyond  the  estate 
for  life  to  the  Plaintiff,  a  clear  vested  interest  to  her  children,  and  to 
the  issue  of  those  children.  All,  that  was  intended  for  the  Plaintiff, 
was  the  interest  for  life.  It  is  fair  to  presume,  the  object  of  the 
testator  was  to  give  her  a  life-interest  in  a  sum  nearly  equal  to  that 
under  the  articles,  and  to  give  the  absolute  interest  to  her  issue. 
There  is  a  gift  over,  in  case  there  should  be  no  children.  The  clause 
of  revocation  can  only  be  construed  to  extend  to  such  one  or  more 
of  them,  his  said  wife  and  children,  who  should  refuse  to  abide  by 
the  will.  The  election  of  the  Plaintiff  therefore  will  only  make 
void  her  life-interest  under  the  will ;  which  will  make  part  of  the 
residue ;  and  after  her  decease  her  children  will  have  a  right  to 
claim  the  capital  of  1400/.  It  cannot  be  supposed,  the  testator  in- 
tended, her  election  should  prejudice  them.  This  is  not  within  the 
principle  of  the  cases  of  election. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Ardek].  The 
question  is,  what  the  testator  meant  by  the  words  <<The  legacy 
and  bequest,"  &c. ;  whether  he  did  not  mean  what  was  given 
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to  his  daughter  and  her  children.  I  have  some  doubt  upon 
the  point;  but  am  rather  inclined  to  think,  the  mother's  elec- 
tion will  defeat  the  interest  of  the  child.  Then  he  has  pur- 
chased her  interest;  which  must  go  to  his  personal  estate,  to 
indemnify  so  tsj  those  entitled  to  it  against  any  loss  they  may  sus- 
tain by  dbe  election.  Lord  Chief  Justice  De  Grey  stated  that  very 
clearly  (1)  ;.  that  the  estate,  which  has  lost  by  that  election,  shall 
be  indemnified  by  the  interest  the  party  electing  would  have  taken. 
This  Plaintiff  gives  up  her  interest  under  the  will ;  and  the  testator's 
estate  is  to  have  the  benefit  of  it.  But  I  cannot  finally  determine 
this  point  now. 

May  9th.  Master  of  the  Rolls.  Upon  reading  this  will  I  have 
no  doubt,  that  the  children  are  not  bound  by  the  election  of  the  pa- 
rent. It  would  be  too  much  to  exclude  them.  It  cannot  possibly 
be  contended,  that  this  is  a  mere  substitution  for  the  provision  made 
for  the  children  of  the  marriage ;  for  the  testator  has  given  unequal 
portions.  It  is  not  divided  equally.  The  question  then  is  merely, 
whether  these  general  words  should  exclude  the  children.  I  am 
clearly  of  Qpinion,  they  are  not  bound ;  and  therefore  shall  give  them 
liberty  to  apply. 

Declare,  that  the  interest  of  the  sum  of  14002.  under  the  will 
during  the  life  of  Margaret  Ward  is  part  of  the  residue  of  the  tes- 
tator's personal  estate ;  with  liberty  for  any  person  to  apply  after 
her  death.  ,  

With  respect  to  the  doctrine  of  election ;  see,  onle,  note  3  to  BUfce  v.  Bunftiirtf, 

1  V.  194,  notes  3  and  3  to  SlratUm  v.  BeH,  1  V.  285,  note  8  to  Bristaw  v.  Wardt, 

2  V.  336^  note  2  to  RouOedge  v.  Dorril,  2  V.  357,  and  note  1  to  Lady  Catan  v. 
PtdUneif,  2  V.  544. 

(1)  Anie^  The  Eeai  qf  DariinfrUm  v.  PvUenof,  voL  iL  544;  iiL  384.  See  also 
upon  the  doctrine  of  election  Make  v.  Buniwy^  Findk  v.  ITnd^  L  514, 534 ; 
Wright  y.RuUerjRuitery.MadeanfU.  67^  €93;  iv.531;  and  the  notes, L  523, 7. 
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PEARSON  V.  BELCHIER. 
[Rou.8.— 1799,  Mat  9.] 

Bill  for  an  acconnt  of  the  nroduce  of  the  captures  by  the  Royal  Family  Privateen 
of  Bristol  dismissed  on  the  ground  of  laches:  the  original  bill  having  been  filed 
in  1749:  but  the  length  of  time  cannot  be  pleaded  in  bar.  (a) 

A  pauper  is  liable  to  be  committed  for  filing  an  improper  bill,  (h)  [p.  630.] 

Previously  to  the  year  1746  several  private  ships  of  war,  under 
the  general  title  of  The  Royal  Family  Privateers,  were  fitted  out  at 
Bristol  for  the  purpose  of  cruising  against  France  and  Spain  ;  and 
articles  were  executed  between  the  owners,  officers,  and  crews. 
The  adventure  proved  very  successful :  the  value  of  the  captures 

amounting  to  above  a  million  sterling. 
[*628]  *In  1749  the  original  bill  was  filed  by  Robert  Sinclair 
and  John  Wilkinson,  on  behalf  of  themselves  and  the 
other  officers,  seamen,  &c.  of  the  said  ships  (1),  against  Edward 
Ironside  and  William  Belchier,  the  principal  managers,  and  other 
persons ;  praying  an  account  of  the  prizes,  and  a  distribution  of  the 
produce  according  to  the  articles. 

That  cause  was  heard  at  the  Rolls ;  and  in  February  1752,  the 
Plaintifi*  John  Wilkinson  being  then  dead,  an  account  was  decreed 
against  all  the  Defendants,  except  three ;  as  to  whom  the  bill  was 
dismissed. 

{a)  Equi^  recognizes  a  defence  founded  on  the  mere  lapse  of  time,  and  the 
staieness  of  the  claim,  where  no  statute  of  limitations  directly  governs  the  case. 
See,  antty  notes,  Jones  v.  TwhervUlti  2  V.  11, 13.  It  will  act  apon  these  facts  as 
a  positive  bar  to  relief.  2  Stoty,  Eq.  §  1520 ;  fFhUe  v.  PcaUher,  1  Knapp,  228; 
Dexier  v.  .Arnold,  3  Sumner,  152;  McKnight  v.  Taj^,  17  Peters,  197;  &  C.  1 
Howard,  Sup.  Ct  151;  Bounnan  v.  mMer,  17  Petera,  235;  &  C.  1  Howard, 
Sup.  Ct  189.  Notwithstanding  the  statement  in  die  principal  case,  length  of 
time  and  adverse  possession  are  pleaded  in  bar.  Thus,  where  a  Bill  was  filed  for 
the  payment  of  a  rent-charge,  the  defendant  pleaded  twenty-six  years'  possession 
of  the  premises,  without  accounting  for,  or  paying  over  to  the  plaintiff  any  part 
of  the  rents  and  profits ;  and  the  plea  was  iJlowed.  Baldwin  v.  Peadtj  1  Younge 
&  C.  453.  See  also,  ante,  BUwiU  v.  jTbrniu,  2  V.  669,  and  note  (a);  and  as  toa 
demurrer  on  the  ground  of  length  of  time,  mvfe,  p.  466,  note  (6)  Hardy  v.  Beeoe$. 

(6)  As  to  the  effect  of  the  vexatious  conduct  of  persons  sumg  in  forma  pau- 
peris. See  Warner  v.  Jlfearv,  3  Sim.  127;  Murphy  v.  OUUs,  1  Hogan,  219; 
McDonaugh  v.  OFlaheriy,  1  Beat  54 

(1)  See  fotl,  Lbyd  v.  Loaring^  vol.  vL  773 ;  Mair  y.  The  JVetr  River  Co.^  xL 
4^;  €rooav.  BkmU^  xiii. 397;  xix.  336;  Brown  v.  Harris^  xiii.  552 ;  Coddtwm 
V.  Tlwmpson^  xvi.  321;  Pearu  v.  Pi>cr,  xviL  1;  I  Jac.  &  WalL  369,  370;  Meur 
v.  Maliby,  2  Swanst  277.  There  is  some  confusion  in  the  abstract  of  that  case, 
represented  as  upon  a  bill  by  the  vendee,  instead  of  a  supplemental  bill  by  the 
assi^ees  under  a  commission  of  bankruptcy  against  the  original  Plaintiff,  for  a 
specific  performance  of  an  agreement  b^  the  vendor  to  grant  a  lease.  Manmng 
V.  Tltesti^i  1  Sim.  &  Stu.  106 ;  Baldtain  v.  Lawreneej  AttAmty  General  v.  HeeMs^ 
Weld  V.  Bonham^  2  Sim.  &  Stu.  18,  ^^  91.  The  jurisdiction  Has  been  maintained 
also  in  the  cases  of  the  Theatres  upon  the  same  principle  of  partnership ;  where 
it  is  impossible,  or  very  diflicult,  to  bring  before  tne  Court  all  p»ersons  interested, 
whether  as  Plaintiff  or  Defendants.  See  the  note,  anle^  voL  L  130 ;  otherwise 
all  must  be  parties :  Beawmoni  v.  Mtrediikj  3  Ves.  &  Bea.  180.  [See  Story,  Eq. 
PI.  §  97,  98.] 
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In  January,  1781,  an  original  bill  in  nature  of  a  bill  of  revivor 
was  filed  by  Thomas  Wilkinson^  heir  at  law' and  administrator  of 
John  Wilkinson,  and  by  Richard  Wolfe  and  James  Wallace,  against 
the  surviving  Defendants,  and  the  representatives  of  those  dec^ised ; 
stating,  that  since  the  decree  the  Defendants,  particularly  Belchier 
and  Ironside,  had  thrown  many  obstacles  in  the  way  of  the  Plain- 
tiffs and  the  other  claimants ;  that  the  property  continued  in  the 
hands  of  the  managers ;  and  the  claimants  from  their  unsettled  state 
as  mariners  were  unable  to  carry  on  the  accounts  directed  by  the 
decree. 

To  that  bill  a  plea  and  answer  were  put  in  on  the  27th  of  March, 
1782,  pleading  in  bar  the  decree  pronounced  in  1752 ;  and  that  no 
proceedings  were  had  thereon ;  and  stating,  that  several  Defendants, 
and  their  Solicitors,  and  the  immediate  representatives  of  several 
parties,  had  died  since  the  decree ;  and  no  bill  of  revivor  was  filed 
until  the  23d  of  January,  178  L 

The  plea  was  argued  before  Lord  Thurlow ;  and  on  the  30th  of 
July,  1782,  his  Lordship  ordered  the  plea  to  stand  for  an  answer, 
with  liberty  to  except. 

Some  of  the  Defendants  put  in  answers :  others  died  without 
having  answered.  John  Belchier,  a  Defendant  to  the  original  bill 
in  nature  of  a  bill  of  revivor,  died  in  1785  without  having  put  in 
answer;  leaving  William  Belchier,  his  executor  and  heir-at-law. 
Some  exceptions  were  taken,  which  were  not  prosecuted ;  and  no 
fiurther  proceedings  took  place  till  1786 ;  when  another  bill  was  filed 
by  Jane  Wilkinson,  widow  and  administratrix  of  Thomas  Wilkin- 
son, and  administratrix  de  bonis  nan  of  John  Wilkinson. 
The  *  Plaintiff  was  afterwards  admitted  to  sue  in  forma  [*  629] 
pauperit.  In  1787  the  bill  was  amended  by  Jane  Pearson, 
the  daughter  and  executrix  of  Thomas  Wilkinson,  and  also  admin- 
istratrix de  boms  nan  of  John  Wilkinson,  Richard  Wolfe,  and  James 
Wallace.  The  suit  was  afterwards  revived  upon  several  subsequent 
abatements.     The  last  bill  of  revivor  was  filed  in  June  1791. 

When  tlie  cause  came  on,  the  Defendants  were  the  derivative 
personal  representatives,  heirs  at  law,  devisees,  and  legatees,  of  the 
original  Defendants ;  two  Solicitors  who  had  been  employed  by 
William  Belchier ;  and  the  Bank  of  England ;  the  South-Sea  Com- 
pany ;  the  Royal  Exchange  Assurance ;  and  the  East  India  Com- 
pany. 

The  bill  contained  a  variety  of  charges,  with  a  view  to  establish, 
that  the  produce  of  the  captures  were  possessed  by  the  represent- 
atives of  the  original  Defendants ;  that  dispositions  of  the  property 
had  been  made  for  the  purpose  of  eluding  inquiry ;  and  that  the 
original  Defendants  clandestinely  paid  Robert  Sinclair,  a  consider- 
able sum  of  money  to  put  an  end  to  all  farther  proceedings ;  from  a 
belief,  that  no  other  of  the  claimants  would  be  able  to  prosecute  the 
cause ;  and  that  Sinclair  continued  to  receive  an  annuity  in  recom- 
pense of  his  having  forborne  to  proceed  fiirther  in  the  suit. 
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These  charges  were  not  supported  by  eiridence ;  and  were  denied 
by  the  answers. 

The  Defendants  did  not  admit  any  receipts  by  the  persons  they 
represented :  but  they  relied  on  the  length  of  time,  as  affording  a 
presumption  of  satisfaction.  The  answers  also  stated,  that  the  as- 
sets were  distributed;  advertisements  having  been  published  for 
creditors. 

Mr.  Graham,  for  the  Plaintiffs,  stated  the  case ;  and  in  palliation 
of  the  delay  alleged  the  poverty  of  the  Plaintiffs,  and  their  situation 
as  sea-faring  people  in  an  unsettled  way  of  life. 

The  Counsel  for  the  Defendants  were  not  called  on  by  the  Court 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  am 
extremely  sorry  for  these  poor  people :  but  it  is  impossible  to  enter- 
tain this  bill.  Length  of  time  cannot  be  pleaded  in  bar 
[*  630]  *  in  the  Court  of  Chancery :  (a)  but  I  adhere  to  the  prin- 
ciples, which  are  fully  detailed  in  Hera/  v.  Dinwoody  (i), 
Lord  Dehraine  v.  Browne  (2),  and  Smith  v.  Clay  (3).  Under  these 
circumstances  therefore  the  bill  must  be  dismissed. 

I  very  much  disapprove  of  this  biU  in  making  several  of  these 
Defendants  parties.  The  ori^nal  Plaintiffs  were  not  paupers :  but 
the  Plaintiff  now  before  the  Court  is  a  pauper.  I  should  have  dis- 
missed the  bill  with  costs,  if  it  was  not  for  that  circumstance.  A  ' 
pauper  is  liable  to  be  committed  for  filing  an  improper  bill  (4) : 
otherwise  they  might  be  guilty  of  great  oppression. 

The  Defendants  did  not  press  for  any  order  against  the  Plaintiff 
on  that  ground.  

1.  Courts  of  Equity  are  never  disposed  to  aid  stale  demands,  where  the  party 
complaining  has  long  slept  upon  his  rights ;  see,  ante,  the  notes  to  Jones  v.  Twr- 
bertnUe,  2  Y.  11 ;  and  that  the  objection  may  be  taken  by  either  plea  or  demnrrer; 
see  note  2  to  EdaeU  v.  Buduman,  2  V.  83. 

2.  That  the  privilege  of  suing  in  forma  pauperis  will  not  be  allowed  to  be  con- 
yerted  into  an  engine  of  vexation ;  see  the  note  to  Ex  parte  Shmo,  2  V.  40. 

See,  anU,  note  (a)  p.  627. 

AnUy  yoL  ii.  87 ;  Jones  y.  TW&eivtZIe,  11,  and  the  note,  p.  15. 
I  3Bto.  C.  C.633. 

Amb.  645;  3  Bro.  C.  C.  639,  n. 
I  Ex  parie  ShaWf  ante^  yoL  iL  40. 
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WHOPHAM  V.  WINGFIfiLD. 

[Rouis.— 1799,  Mat  9.] 

Bill  by  a  legatee,  very  nearly  of  age,  to  secure  the  legacy;  the  costs  were  given 
out  of  the  estate :  but  that  will  not  be  done  in  future  upon  a  bill  to  secure  the 
legacy  of  an  infant ;  as  under  the  legacy  act  36  Geo.  lU.  c.  52,  §  32,  the  execu- 
tor mav  pay  the  legacy  into  Court ;  and  the  legatee,  when  of  age,  may  petition 
for  it  (a)  '  • 

This  bill  was  filed  against  an  executor  by  a  legatee  of  200/.  with 
her  hosband,  to  have  the  legacy  secured.  The  legatee  was  still  an 
infant :  but  she  wanted  only  a  few  months  of  the  age  of  twenty-one. 

The  executor  admitting  assets,  the  usual  decree  was  made,  that 
tho  legacy  should  be  paid  into  Court,  with  costs  out  of  the  testator's 
estate. 

Mr.  Cox  J  for  the  residuary  Legatee,  complained,  that  it  was  a 
hardship  upon  him  to  give  costs  out  of  the  estate  in  such  a  case  as 
this ;  as,  if  the  Plaintiffs  would  have  waited  a  few  months,  they 
might  have  received  the  legacy  without  the  necessity  of  a  bill. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden.]  I  must 
give  the  costs  out  of  the  testator's  estate.  If  a  testator  wishes  to 
prevent  the  costs  of  such  bill  from  falling  upon  his  estate,  he  ought 
to  give  the  legacy  to  a  trustee  for  the  infant. 

♦For  the  future  however  I  shall  not  give  the  costs  in  [*631] 
such  a  case ;  for  since  the  late  Legacy  Act  (1)  the  execu- 
tor has  nothing  to  do  but  under  that  Act  to  pay  the  legacy  into 
Court ;  and  then  he  has  done ;  and  the  infant,  when  of  age,  may 
petition  for  it.  That  ought  to  be  known ;  as  it  will  save  great  ex- 
pense ;  and  prevent  the  hardship  to  residuary  legatees.  Before  that 
Act  an  infant  legatee  was  obliged  to  file  a  bill  against  the  executor ; 
and  he  could  not  safely  pay  the  legacy  without  a  decree. 

I  shall  therefore  direct  the  costs  to  be  paid  out  of  the  estate  in 
this  case :  but  I  desire  it  to  be  observed,  that  I  shall  not  do  so  in 
future  (2).  

As  a  general  rule,  a  petition  vb  necessary  when  it  is  desired  to  have  a  gross 
sum  paid  out  of  Court ;  see^post^  note  1  to  Lord  ShMrooke  v.  Lord  IKnchMrooke^ 
11  Yes.  252;  but  this  is  not  requisite,  when  the  Court  sees  that  the  title  to  the 
money  is  clear ;  and  where  a  fund  has  been  carried  to  the  particular  account  of 
an  infant,  this  implies  that  Uie  title  is  clear;  when  the  infant  therefore  comes  of 

{a)  It  may  be  laid  down,  as  a  general  rule,  according  to  the  English  law,  inde- 
penaent  of  the  Statute,  that  where  a  legacy  is  given  io  an  infant,  an  executor 
cannot,  with  safety,  pay  it  to  the  infant,  or  to  another  person,  for  his  benefit,  not 
even  to  the  father,  without  the  sanction  of  a  Court  of  Equity.  See  1  Roper, 
Legacies,  by  White,  589,  590,  ch.  14,  §  2;  2  Williams,  Exec  1008 ;  Dagl^  v. 
Tolferni,  1  P.  Wms.  285.  But  this  rule  must  be  confined  to  cases  where  the 
legacy  is  paid  to  the  father,  as  father,  or  natural  miardian  merely,  for  it  does  not 
appear  to  oe  any  where  denied,  that  a  gwardian,  duly  appointed  by  the  competent 
authority,  might  receive  legacies  and  distributive  shares  belonging  to  his  ward. 
Genet  v.  TaUmadfpe,  1  Johns,  ch.  3;  MorreU  v.  Dkhtyy  ibid,  153. 

(1)  36  Geo.  IIL  c.  52,  s.  32;  37  Geo.  III.  c.  135. 

(2)  fViUon  v.  Broumsndth,  podj  vol.  ix.  180. 
VOL.  IV,  36 
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age,  lie  may  apply  by  motion  to  have  the  money  transfened  to  him  by  the 
Accountant  General ;  and  if  the  other  parties  in  the  cause  consent,  the  order  will 
be  made  accordingly.    HeaUicoie  v.  Eavfcards^  Jacob's  Rep.  504. 


COX  V.  CHAMBERLAIN. 

[Rolls.— 1799,  May  9, 11.] 

A.  HAVING  both  a  power  and  an  interest,  the  estate  being  conveyed  to  such  uses 
as  he  should  appoint,  and  in  default  of  appointment,  to  him  in  fee,  conveys  by 
lease  and  release,  using  also  words  of  appointment :  the  deed  operates  as  a 
conveyance  of  his  interest,  not  as  an  execution  of  his  power;  especially  if  the 
effect  of  the  latter  construction  will  defeat  the  object  (a\ 

Power  to  revoke  uses,  substituting  other  estates :  Qfuare,  wnether  a  substitution  of 
equitable,  for  legsd,  estates,  uough  a  bad  execution  at  law,  is  sufficient  in 
equity ;  as  where  it  is  done  by  appointing  under  a  power,  and  declaring  uses 
upon  the  appointment ;  which  are  consequenUy  mere  trusts,  [d.  632.1 

Purchaser  justified  in  taking  a  fair  objection,  though  overruled,  (o)  [p.  63SL] 

Interest  given  at  4  1-2  per  cent,  (c)  [p.  63SL] 

QiMcme,  Whether  a  purchaser  under  a  power  to  revoke  uses,  substituting  other 
estates  of  equal  value,  is  not  bound  to  show  the  value  of  the  substituted 
estates^  (c^  [p.  638.] 

Bt  indentures  of  lease  and  release,  dated  the  24th  and  25tk  of 
June,  1777,  previous  to  the  marriage  of  Thomas  and  Elizabeth  Cox, 
two  houses  in  Wisbeach  were  conveyed  to  four  persons  and  their 
heirs,  to  hold  the  same  unto  them  their  heirs  and  assigns,  upon  the 
several  uses  and  trusts  after  declared  ;  that  is  to  say,  after  the  mar- 
riage to  the  use  of  Thomas  Cox  and  his  assigns  for  the  term  of  his 
life  ;  remainder  to  the  said  trustees  to  preserve  contingent  remain- 
ders ;  remainder  to  the  use  of  the  said  Elizabeth  for  life,  for  her 
jointure,  and  in  bar  of  dower ;  and  after  the  death  of  the  survivor 
to  the  use  of  their  children  according  to  their  appointment,  and  for 
want  of  appointment,  equally,  as  tenants  in  common,  in  tail :  if  but 
one,  to  the  use  of  that  one,  and  tlie  heirs  of  his  or  her  body ;  and 
in  default  of  such  issue,  to  the  use  of  Thomas  Cox,  his  heirs  and  as- 
signs for  ever. 

The  indenture  contained  a  proviso,  that  it  should  be  lawful  for 
Thomas  Cox  and  his  wife  Elizabeth  during  their  joint  lives  by  any 
writing  or  writings  under  their  hands  and  seals,  attested  by  two  or 

(a)  In  construing  the  instrument,  in  cases  where  the  party  has  a  power,  and 
also  an  interest,  the  intention  is  the  great  object  of  inquiry ;  and  the  mstrument 
is  construed  to  be  either  an  appointment  or  a  release ;  that  is,  either  as  an  appoint- 
ment of  a  use  in  execution  of  a  power,  or  a  conveyance  of  the  interests,  as  will 
best  effect  the  predominant  intention  of  the  party.  4  Kent,  Com.  335,  336,  note. 
It  may,  indeed,  opemte  as  an  appointment,  and  also  as  a  conveyance,  if  it  be  so 
intended,  though  the  usual  practice  is  to  keep  these  two  purposes  clearly  distinct 
Ibid.    See,  ante,  note  (6)  Standen  v.  I^anden,  2  V.  589. 

(h)  A  purchaser  will  not  be  compelled  to  take  a  doubtful  tide.  See,  anUf  note 
(a)  Cooper  v.  Denne,  2  V.  565. 

(c)  As  to  the  rate  of  interest  recoverable  in  England  and  in  the  United  States. 
See,  antt,  note  (b)  Lewis  v.  lYeke,  2  V.  507. 

(d )  See  Sugden,  Powers,  271, 272. 


1799.]  cox  V.  CHAMBERLAIN.  ^31 

more  credible  witnesses,  and  by  and  with  the  consent  and  approba- 
tion of  the  said  two  trustees  or  the  survivor  of  them,  testified  as  there- 
in mentioned,  to  revoke  the  uses,  estates,  limitations  and 

*  agreements,  therein  limited  or  declared  concerning  the  [*632] 
said  premises,  and  to  limit,  declare,  and  appoint  any  new 

or  other  uses  or  estates  concerning  the  premises,  whereof  the  uses 
should  be  revoked,  or  any4)art  thereof;  so  that  at  or  before  the  time 
of  such  revocation  the  said  Thomas  Cox  and  his  wife  should  witti 
such  consent  and  approbation,  as  aforesaid,  convey  and  assure  other 
lands,  tenements,  and  hereditaments,  of  an  estate  of  inheritance  in 
fee-simple,  in  possession  and  not  in  reversion,  being  freehold,  or 
copyhold  subject  to  a  fine  certain  and  not  arbitrary,  in  some  conve- 
nient place  or  places  in  England,  of  equal  or  better  value  than  the 
messuages,  lands  or  hereditaments,  the  uses  whereof  should  be  so  re- 
voked, and  in  lieu  thereof,  upon  such  and  the  like  provisos,  limi- 
tations and  agreements,  as  the  premises,  the  uses  whereof  should 
be  revoked,  were  thereby  limited,  or  as  near  thereto  as  might  be. 

By  indentures  of  lease  and  release,  dated  the  11th  and  12th  of 
October,  1784,  a  capital  messuage  and  other  premises  in  Wisbeach 
were  conveyed  to  Robert  Freeman  (one  of  the  trustees  in  the  mar- 
riage settlement  o(  Thomas  Cox)  and  his  heirs,  to  hold  to  him  and 
his  heirs  to  the  use  of  such  person  or  persons,  and  for  such  estate  or 
estates,  interest  or  interests,  and  with,  under,  and  subject  to,  such 
powers,  provisos,  and  agreements,  as  Thomas  Cox  should  by  deed 
or  writing  under  his  hand  and  seal  limit,  declare,  or  appoint ;  and 
in  default  thereof,  to  the  use  of  the  said  Thoms  Cox  his  heirs  and 
assigns. 

In  1792  Thomas  Cox  entered  into  a  contract  to  sell  the  estates 
comprised  in  the  settlement  of  1777. 

By  indentures  of  lease  and  release,  dated  the  19th  and  20th  of 
August,  1792,  Thomas  Cox  in  pursuance  of  all  the  powers  in  him 
vested  did  with  the  consent  and  approbation  of  the  surviving  trus- 
tees in  the  marriage  settlement  grant,  bargain,  sell,  alien,  remise,  re- 
lease, and  confirm,  limit,  declare,  and  appoint,  and  the  said  Thomas 
Cox  and  his  wife  did  with  the  like  consent  and  approbation  convey 
and  assure,  to  the  said  surviving  trustees  and  their  heirs  and  assigns 
the  said  capital  messuage  and  part  of  the  other  premises  comprised 
in  the  indenture  of  October  1784,  to  hold  to  them,  their  heirs  and 
assigns,  to  and  for  the  same  uses,  trusts,  intents,  and  purposes  and 
subject  to  the  same  powers,    provisos,  limitations,   and 

*  agreements,  as  were  limited,  declared,  and  expressed,  in  [*633] 
and  by  the  said  indenthre,  dated  the  25th  of  June  1777. 

By  indentures  of  lease  and  release,  dated  the  19th  and  20th  of 
August  1793,  Thomas  Cox  did  with  the  Uke  consent,  as  aforesaid, 
grant,  bargain,  sell,  alien,  remise,  release,  and  confirm,  and  Thomas 
Cox  and  his  wife  did  convey  and  assure,  unto  the  said  surviving 
trustees  and  their  heirs  and  assigns  a  piece  of  ground  and  other 
premises  in  Wisbeach,  to  hold  to  and  for  the  same  uses,  trusts,  in- 
tents, and  purposes,  and  subject  to  the  same  powers,  provisos,  limi- 
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tations  and  agreements,  as  were  limited,  declared,  and  expressed,  by 
the  indenture  of  June  1777. 

By  indentures  of  lease  and  release,  dated  the  21st  and  22d  of 
August  1793,  Thomas  Cox  and  his  wife  revoked  the  uses  of  the  . 
marriage  settlement. 

Some  doubts  have  been  thrown  upon  the  title,  with  respect  to  the 
value  of  the  substituted  estates,  and  ako  upon  the  supposition,  that 
the  indenture  of  August  1792  was  intended  to  operate  as  an  execu- 
tion of  a  power,  and  therefore  it  was  doubtful,  whether  the  legal 
estate  did  not  vest  in  the  trustees  in  which  case  the  uses  declared 
thereon  would  be  void  at  law,  and  would  be  good  only  as  trusts  in 
equity,  the  purchaser  declined  to  complete  the  contract ;  upon  which 
the  bill  was  filed  against  him  for  a  specific  performance ;  and  the 
usual  decree  was  made,  referring  it  to  the  Master  to  inquire,  whether 
a  good  title  could  be  made. 

The  Master  in  his  report  set  forth  all  the  deeds ;  and  he  found, 
that  the  substituted  estates  were  in  August  1793  of  greater  value 
than  the  estates  comprised  in  the  marriage  settlement ;  and  that  the 
Plaintifi*  could  make  a  good  title  to  the  estates  comprised  in  the 
agreement. 

Exceptions  were  taken  to  this  Report ;  which  were  argued  with  a 
view  to  the  costs:  but  the  Defendant  had  been  a  considerable  time 
in  possession  under  the  agreement. 

Mr.  Graham  and  Mr.  Tlump9<my  in  support  of  the  Exceptions. 
By  the  original  settlement  the  l^al  estate  was  clearly  vested  in  the 
I)arties  beneficially  interested  under  that  settlement ;  and 
[*634]  the  trustees  *had  no  legal  estate.  The  question  is, 
whether  the  conveyance  of  the  substituted  estates  does 
not  vary  essentially  in  limiting  the  uses  from  the  uses  limited  by 
the  original  settlement.  The  Plaintiff  in  the  same  instrument 
uses  words  applying  to  the  conveyance  of  an  estate  in  fee-simple, 
and  also  to  the  execution  of  a  power  of  appointment.  Such  an 
union  in  the  same  conveyance  is  very  unapt  and  improper  :  but  the 
instrument,  though  inaccurate,  amounts  to  a  complete  execution  of 
the  power.  Then  the  other  words,  importing  the  conveyance  of  an 
interest,  are  completely  inoperative.  Considering  it  then  as  the  ex- 
ecution of  a  power,  the  necessary  effect  of  it  is  to  vest  the  legal  es- 
tate in  the  trustees  (1)  ;  and  then  the  objection  arises :  the  estates  of 
the  persons  beneficially  interested  being  merely  equitable :  in  which 
respect  there  is  a  material  deviation  from  the  settlement;  which 
vested  the  legal  estate  in  the  persons  beneficially  interested. 

Mr.  Grant  and  Mr.  RomiUyi  for  the  Plainti^.  The  only  question 
is,  whether  this  instrument  operates  as  a  conveyance  by  lease  and 
release  or  as  the  execution  of  a  power  ?  The  whole  objection  rests 
upon  this ;  that  it  must  operate  as  the  latter :  but  where  a  man  has 
an  interest  and  also  a  power,  and  does  an  act,  which  may  be  either 

(1)  See  the  nature  and  operation  of  such  powers  clearly  explained  in  Mr.  But- 
ler's note,  231 ;  Co.  Lit  271,  6,  iii.  4. 
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a  conveyance  of  the  interest  or  the  execution  of  a  power,  it  shall  be 
referred  to  his  interest,  and  not  to  his  power.  Sir  Edward  Clere^s 
Case  (1)  is  an  authority  expressly  to  that  point.  This  is  a  convey- 
ance to  the  uses  of  the  marriage  settkment ;  and  that  conveys  the 
legal  estate  to  the  Cestuy  que  use.  The  instrument  is  certainly  more 
proper  for  the  conveyance  of  an  interest  than  for  the  execution  of 
a  power.  The  words  of  appointment  are  thrown  in  generally  by 
the  conveyancer ;  and  are  quite  superfluous.  The  party  had  no 
intention  of  executing  the  power.  The  Court  always  makes  the 
deed  operate  according  to  the  intention,  if  by  law  it  may.  The  in- 
tention is  declared  to  be  to  vest  the  estate  in  the  trustees  to  the 
uses  of  the  marriage  settlement.  There  is  no  room  therefore  for 
the  presumption,  that  the  intention  was  merely  to  execute  the  power, 
hot  to  convey  an  interest.  That  presumption  is  in  opposition  to  the 
deed ;  which  goes  on  to  declare,  that  the  estate  vested  in  them,  and 
was  to  enure,  to  the  uses  of  the  settlement.  It  does  not 
begin  with  words  of  appointment,  but  with  those  •  import-  [•  635] 
ing  conveyance.  The  order,  in  which  the  words  appear, 
concurs  with  the  form  of  the  instrument  to  show,  that  the  first  words 
in  order  are  intended  to  be  the  operative  words.  He  throws  in 
words  of  appointment,  if  necessary ;  meaning  to  make  use  of  all  the 
powers,  that  were  in  him.  The  deed  does  not  recite  the  power  par- 
ticularly ;  but  is  in  pursuance  of  all  powers.  There  is  considerable 
doubt,  whether  the  power  was  not  merged  in  the  interest  he  had, 
upon  the  authority  of  the  late  case  of  GoodiU  v.  Brigham  (2). 

But  if  the  legal  estate  was  vested  in  the  trustees,  yet  the  proviso 
in  the  setdement  was  substantially  complied  with ;  for  the  estates 
were  in  equity  in  the  persons  entitled  under  the  settlement ;  and 
they  could  come  here  for  the  legal  estate  whenever  they  thought  fit. 

Mr.  Graham^  in  Reply.  Sir  Edward  Clere^s  Case  is  not  applica- 
ble ;  for  there  was  no  reference  to  the  power ;  the  intention  was 
clearly  to  devise :  but  it  is  impossible  to  read  this  deed  without  seeing, 
that  the  Plaintiff  meant  to  execute  his  power.  How  does  it  appear, 
that  he  intended  only  to  convey  an  interest.  The  effective  words 
are  the  words  of  appointment.  There  could  be  no  meaning  in  the 
wife's  joining,  except  to  execute  the  power  in  the  marriage  settle- 
.  raent :  but  there  is  also  a  plain  intention  to  execute  the  power  in 
the  deed  of  October  1784,  which  was  confined  to  him  ;  and  as  to 
which  her  execution  was  nugatory.  An  execution  of  both  powers 
was  evidently  intended. 

May  llth.  Master  of  the  Rolls  [Sir  Richard  Pepper 
Arden].  I  have  considered  this  case  sufficiently  to  enable  me  to 
decide  upon  the  point  of  the  exceptions :  but  some  facts  are  to  be 
ascertained,  which  do  not  appear  sufficiently  upon  the  bill  and  an- 
swer to  enable  me  to  determine  as  to  the  costs.  Unless  facts  of  the 
sort  1  allude  to  come  out,  I  should  order  the  contract  to  be  performed 
without  costs  on  either  side. 

(1)  6  Co.  17. 

(2)  1  Bosanquet  and  Puller's  Reports,  192. 
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Upon  these  exceptions  the  question  is  now  reduced  to  this  object 
tion  in  point  of  conveyancing ;  for  n6  objection  is  made  to  the  prin- 
cipal title  to  the  substituted  estates ;  and  it  now  appears,  the  Defend- 
ant is  satisfied,  or  at  least  sees  no  good  ground  to  oppose  the 
Report,  as  to  the  value  of  the  substituted  estates.  By  the 
[*  636]  *^  marriage  settlement  there  is  no  legal  estate  in  the  trus- 
tees. Nothing  is  more  clear  than  that  in  order  for  the 
Plaintiff  to  avail  himself  of  the  power  given  by  that  setdement  it 
must  be  strictly  complied  with.  On  the  one  side  it  is  contended, 
that  it  has  been  complied  with :  on  the  other,  that  it  has  not.  I 
shall  not  trouble  myself  with  the  estate  afterwards  purchased,  in 
order  to  make  up  sufficient  for  the  substitution.  I  will  suppose  the 
whole  title  to  be  under  the  deed  of  October  1784.  The  Plaintiff 
having  entered  into  this  contract  has  conveyed  the  substituted  estates 
by  these  deeds  of  lease  and  release,  dated  the  19th  and  20th  of 
August,  1792,  in  pursuance  of  all  powers  in  him  vested,  and  con- 
taining words  both  of  conveyance  and  of  appointment.  This  was 
preparatory  to  the  revocation  of  the  uses  of  the  settlement,  and  to 
enable  the  Plaintiff  and  his  wife  to  revoke  diem  under  the  power. 
The  question  is,  whether  under  this  deed  there  is  a  good  execution 
of  the  condition  in  the  proviso ;  or,  in.  other  words,  whether  by  the 
deeds  the  Plaintiff  had  legally  conveyed  to  the  trustees  in  the  settle- 
ment this  other  estate  exactly  in  the  same  manner  and  to  the  same 
uses  as  the  estates  comprised  in  the  settlement.  The  objection  is 
entirely  technical,  and  certainly  very  nice,  and,  I  rather  think,  a  little 
too  refined ;  though  an  objection  of  that  sort  certainly  may  fairly  be 
made ;  and  I  will  not  find  fault  with  a  purchaser  for  taking  the 
opinion  of  the  Court  upon  it,  if  gentlemen  of  great  character  really 
state  it  as  a  fair  ground  of  objection  (1).  The  objection  arises  from 
the  mode,  in  which  the  estate  substituted  was  conveyed  to  the  Plain- 
tiff; which  was,  to  the  use  of  such  person  ^r  persons,  and  for  such 
estate  or  estates,  interest  or  interests,  and  with,  under,  and  subject 
to,  such  powers,  provisos  and  agreements,  as  he  should  by  deed  or 
writing  under  his  hand  and  seal  limit,  declare,  or  appoint ;  and,  in 
default  thereof,  to  the  use  of  him,  his  heirs  and  assigns.  This  there- 
fore was  vested  in  him  (2)  at  the  time  of  the  substitution ;  and  the 
mode,  which  he  takes  for  that  purpose,  is,  not  by  expressly  declaring, 
that  in  pursuance  of  his  power  he  appoints,  but  by  this  conveyance 
of  lease  and  release ;  in  which  he  uses  words  that  cannot  at  all  apply 
to  the  power ;  and,  as  he  had  both  a  power  and  an  interest,  it  is  now 
said,  to  invalidate  the  deed,  the  Court  must  say,  he  did 
[•637]  this  in  execution  of  his  power  only,  and  not  to  convey  *  his 
interest ;  that  it  must  be  referred  only  to  the  power ;  though 
the  trustees  are  in  possession  by  virtue  of  the  lease ;  which  was  per- 
fectly nugatory,  if  he  meant  only  to  execute  his  power.     That  is 

EAislabie  v.  Eice,  3  Madd.  236 ;  Thorpe  v.  JVier,  4  Madd.  466. 
AnUy  vol.  iii.  661 ;  Smiik  v.  Lord  Came^ford,  ii.  698,  and  the  notes,  706 ; 
;  Doe  V.  Marlirij  4  Term  Rep.  39;  Cunningham  v.  Moody,  1  Ves.  174. 

VOL.  IV.  36* 
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going  out  of  the  way  to  raise  objections,  which  the  Court  is  in  the 
habit  of  very  much  discouraging.  I  will  not  determine,  whether  it 
would  not  have  been  a  fatal  objection,  if  it  had  been  an  execution 
of  the  power,  vesting  a  trust  estate  instead  of  the  legal  estate  under 
the  settlement.     Unquestionably  it  would  be  so  at  law. 

I  shall  not  enter  into  the  question,  whether  upon  the  case  of 
GooiiU  V.  Brigham  the  power  could  not  have  been  exercised.  I 
think  notwithstanding  that  case  he  might  have  appointed  a  use  under 
the  power ;  for  I  do  not  conceive,  the  Judges  meant  to  decide,  that, 
where  there  is  a  conveyance  to  such  uses  as  a  man  shall  appoint, 
and  in  default  of  appointment,  to  his  own  right  heirs,  the  party  may 
not  under  the  power  create  an  estate,  that  will  supersede  the  estate 
in  fee;  though  perhaps,  not  to  bar  dower  (1).  If  that  case  is  taken 
in  the  full  extent,  it  is  very  doubtful,  and  would  set  aside  half  the 
conveyances  in  the  kingdom,  and  I  desfa'e  it  to  be  understood,  that 
is  not  my  opinion  (2).  But  I  do  not  by  any  means  go  upon  that 
ground.  I  will  suppose  he  had  the  power:  but  he  also  had  an  in- 
terest. The  very  respectable  opinions,  upon  which  this  objection 
has  been  taken,  only  state  it  as  a  doubt ;  and  they  are  opposed  by 
the  opinion  of  another  gentleman  in  favor  of  the  title.  But  I  must 
determine  upon  the  case,  as  it  appears  upon  consideration  of  the 
conveyance  ;  and  I  am  clearly  of  opinion  upon  every  principle,  upon 
which  the  Court  acts  with  regard  to  the  construction  of  conveyances, 
that  it  would  be  monstrous  in  this  case  to  hold,  that,  where  there  is 
a  power  and  an  interest,  and  the  act  being  equivocal,  it  is  doubtful, 
whether  he  acted  under  the  one  or  the  other,  the  Court  should  adopt 
that,  which  would  defeat  the  instrument.  But  this  case  goes  far- 
ther; for  the  act  is  not  equivocal.  The  party  has  made  use  of 
words,  that  have  no  reference  to  the  execution  of  a  power.  I  am 
of  opinion  therefore,  that  this  is  an  exceedingly  good  title. 

•  The  next  question,  as  to  the  value  of  the  substituted  [•  638] 
estates,  will  have  an  influence  as  to  the  costs.  It  is  very 
impolitic  to  give  a  power  to  substitute  estates  without  absolving  a 
purchaser  from  the  necessity  of  looking  after  the  estates  substituted. 
It  is  very  awkward  for  a  purchaser  to  find,  he  has  a  fact  to  look 
after,  whether  the  substituted  estates  are  of  a  given  value.  But  the 
power  must  be  executed  strictly.  I  admit,  that,  if  there  had  been 
no  decree  in  the  cause,  it  is  not  clear,  that  it  would  not  have  lain 
upon  the  purchaser  to  show  against  the  children  the  value  of  the 

(1)  Since  in  Bay  v.  Pung,  5  Madd.  310,  and  5  Bam.  &  Aid.  561,  dower  was 
thus  barred. 

(2)  See  Maundnll  v.  MoMndreU,  mwC,  vol.  vii.  567;  x.  246.  In  GoodiU  v. 
Brigham^  the  power  appears  to  have  been  considered  void,  as  an  attempt  to  quaU. 
ify  the  absolute  fee-simple  previously  given,  and  to  restrain  the  rights  incident  by 
law  to  that  estate. 

Thus  a  condition,  inconsistent  with  the  gift,  as  that  a  legatee,  taking  the  abso- 
lute interest  by  the  will,  shall  not  dispose  of  die  principal,  that  tenant  m  fee  shall 
not  alien,  or  tenant  in  tail  shall  not  suffer  a  recovery,  is  void.  So  is  an  exception 
of  the  thmg,  that  is  the  subject  of  the  gift.  See  Bradley  v.  Pehcoto^  ante^  vol.  iii. 
324,  [and  note  (a)]. 
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substituted  estates.  I  wished  therefore  to  know,  whether  the  De- 
fendant at  the  time  of  his  purchase,  knew,  it  was  a  tide,  that  could 
not  be  made  good  without  the  substitution  of  estates.  That  does 
not  appear  upon  his  answer.  With  respect  to  the  costs  it  is  very 
material  to  know,  whether  he  was  apprised  of  it.  It  was  a  very 
reasonable  contest  down  to  the  hearing. 

No  inquiry  was  directed:  but  the  exceptions  were  over-ruled, and 
the  deposit  divided.  The  decree  directed  a  specific  performance  of 
the  contract,  and  an  account  of  the  principal  money  due,  with  in- 
terest at  4/.  10s.  per  cent.  (1),  but  no  costs  on  either  side. 

1.  As  to  the  tide  which  a  purchaser  mav  insist  upon  before  be  can  be  com- 
pelled to  complete  his  contract ;  see,  anU,  tne  notes  to  Cooper  v.  Denntf  1  V.  565. 

2.  Where  a  party  has  both  an  authority  and  an  interest,  and  executes  an  instra- 
ment,  which,  in  terms,  purports  an  intent  to  pass  the  interest,  he  will  be  held  to 
have  only  intended  that,  and  not  to  execute  his  nnthonty  uMiundrtU  v-Manmr 
drell,  10  Ves.  298 :  where  the  instrument  is  equivocal,  a  Court  will  never  adopt  a 
construction  which  would  defeat  it,  when,  by  another,  equally  fair,  construction, 
it  mi^t  be  rendered  valid.    Blake  v.  Marnell,  2  Ball  &  Bea.  4& 

3.  That  a  power  of  appointment  does  not  prevent  the  fee  from  vesting,  where 
an  estate  is  Imiited  in  fee,  until  appointment,  is  well  settled;  but,  whether,  upon 
the  execution  of  the  power,  the  tide  to  dower  in  such  qualified  fee  is  barred,  as  it 
was  doubted  by  Lord  Alvanley  in  the  principal  case,  so  it  has  frequently  since 
been  vexata  auistio ;  it  is  now,  however  settled,  that  the  widow  of  the  owner  of 
such  oualifiea  fee  cannot  claim  dower  agaiiiit  the  appointee  of  the  new  use,  under 
a  good  execution  of  the  power.  MonmartU  v.  MawndrtU^  10  Ves.  266, 278 ;  Ba^ 
V.  Ptitiff ,  5  Mad.  320 ;  5.  C.  5  Barn.  &  AM,  560. 

4.  The  defendant,  in  the  principal  case,  had  no  costs  given  against  him ;  bat 
Lord  Eldon  has  observed,  that  if  soch  -a  casei  involved  no  more  than  a  question  of 
tide,  the  defendant  ought  to  pay  costs,  for  the  credit  of  the  title.  ^' Queen  v. 
Fmxjuhar,  11  Ves.  482. 


RUSH  V.  HIGGS. 
[1799,  Mat  25.] 

This  Court  will  not  before  a  decree  interpose  in  favor  of  an  executor  against  a 
creditor  proceeding  at  law.  (a) 

George  Culham,  by  will  dated  the  5th  of  May,  1794,  and  duly 
attested  to  pass  real  estate,  authorized,  empowered,  ordered  and  de- 
creed, Edward  Rush  and  George  Culham,  jun.  and  the  survivor,  his 

(1)  See,  anU^  vol.  ii.  511,  [and  note  (6)]. 

(a)  It  is  competent  for  an  executor  or  administrator,  to  institute  a  suit  against 
the  creditors  generally,  for  the  purpose  of  havin£[  all  their  claims  adjusted,  and  a 
final  decree,  settling  the  order  and  payment  of  the  assets.  This  is  sometimes 
called  a  Bill  of  Conformity,  probablv  because  the  executor  in  such  cases  under- 
takes to  conform  to  the  decree,  or  the  creditors  are  compelled  by  the  decree  to 
conform  thereto.  Such  a  Bill  does  not  seem  to  be  favored  in  Equity.  See  1 
Story,  Eq.  Jur.  §  544.  And,  in  the  principal  case,  a  doubt  was  suggested  whether 
it  can  be  maintained  against  all  the  creditors.  But  the  propriety  of  this  doubt  has 
itself  been  called  in  question.  Ibid,  §  545.  The  more  usual  course  is  for  one  or 
more  creditors  to  file  a  Bill,  commonly  called  a  Crediton'  Bill,  in  behalf  as  well 
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executors  and  jidministretors,  as  soon  as  might  be  after  his  decease 
absolutely  to  sell  and  dispose  of  all  and  so  much  of  his  messuages, 
lands,  tenements,  hereditaments,  and  estates,  as  was  or  were  copy- 
hold or  customary  holden,  and  also  of  all  such  parts  of  his  goods, 
chattels  and  personal  estate  and  effects,  as  should  not  consist  of 
ready  money,  or  be  invested  upon  government  or  real  securities ; 
and  his  freehold  estates  he  devised  to  them,  their  heirs  and  assigns, 
in  trust  to  sell  and  dispose  thereof,  and  the  money  arising  from  such 
sales,  and  the  rents  and  profits  of  his  freehold,  copyhold, 
and  personal,  estates,  to  be  disposed  of,  as  aforesaid,  "*  until  [*  639] 
such  sales  and  all  such  debts  owing  to  him  at  his  decease, 
which  should  not  be  invested  in  such  stocks,  funds,  or  securities,  as 
aforesaid,  and  which  he  willed  his  executors  to  call  in,  and  his 
ready  money  at  his  death,  he  directed  should  be  applied  and  dispos- 
ed of  by  his  executors  in  payment  of  all  such  debts  as  he  should 
owe  by  mortgage  or  otherwise,  and  also  his  funeral  and  probate 
chaiges ;  and  the  overplus  should  be  invested  in  the  funds  or  Gov- 
ernment securities ;.  the  interest  and  dividends  of  which  he  directed 
to  be  paid  to  his  wife  during  her  widowhood,  and  within  six  months 
after  her  death  or  marriage  the  capital  to  be  transferred  to  his  son 
George  William  Culham,  with  a  limitation  over  in  case  of  his  death 
under  the  age  of  twenty-one  in  favor  of  the  testator's  nephews  and 
nieces. 

The  testator  by  another  will,  dated  the  4th  of  August,  1797,  and 
duly  executed  to  pass  real  estates,  directs,  that,  first,  after  his  funeral 

of  the  parties  thereto,  as  of  all  other  creditors,  who  shall  come  under  the  decree, 
for  an  account  of  the  assets,  and  a  due  settlement  of  the  estate.  Ibid,  ^  547. 
And  this  applies,  as  well  where  the  par^  suing  is  a  creditor  whose  debt  is  paya- 
ble in  presenH,  as  if  it  is  payable  in  futuroj  if  it  is  debitum  m  present,  solvendvm 
in  Jvturo,  ffhOmon  v.  Orfcomw,  2  Y.  &  C.  New  R,  13, 17 ;  and  whether  he 
has  a  security  by  mortga^  or  not  (htentDOod  v.  Ihih^  2  Hare,  241 ;  Mdbridgt 
V.  ffestbrook,  5  Beavan,  138 ;  Sky  v.  Benndt,  2  Y .  &  C.  New  R.  405.  As  a  decree 
in  Equity  is  held  of  equal  dignity  and  importance  with  a  judginent  at  law,  a  decree 
upon  a  bill  of  this  sort,  being  for  the  benefit  of  all  the  creditors,  makes  them  on 
an  equality  with  creditors  by  judgment,  so  as  to  exclude,  from  the  time  of  such 
decree,  all  preferences  in  favor  of  the  latter.  1  Story,  Eq.  Jur.  §  547 ;  Thompson 
V.  BiTMOTi,  4  Johns.  Ch.  619 ;  Shephard  v.  Guemsen,  9  Paige,  357.  When  the 
decree  to  account  is  made  in  such  a  suit,  brought  m  behalf  of  all  the  creditors 
and  not  before,  the  executor  or  administrator  is  entitled  to  an  injunction  out  of 
Chancery,  to  prevent  any  creditors  firom  suixig  him  at  law,  or  proceeding  in  any 
suits  already  commenceo,  except  under  the  direction  of  a  Court  of  Equity,  where 
the  decree  is  passed.  1  Story,  Eq.  Jur.  §  549 ;  McKav  v.  Greeny  3  Johns.  Ch.  58 ; 
Buries  v.  Poppleiodl,  10  Sim.  383;  Undencood  v.  Haiton,  5  Beavan,  36.  The 
object  is  to  compel  all  the  creditors  to  come  in  and  prove  their  debts  before  the 
Master,  so  that  tne  executor  may  not  be  harassed  by  a  multiplicity  of  suits,  or  a 
race  of  diligence  be  enoourafed  between  different  creditors.  And  the  action  of 
the  Conit  presupposes  that  all  the  legal  rights  of  every  creditor,  and  the  validity 
of  his  debt,  must  be  detennined  in  Equity  upon  the  same  principles  as  at  law. 
WkUaker  v.  H'riMj  2  Hare,  310.  In  a  recent  case  the  Master  of  the  Rolls 
[Lord  LAiTei>Ai.Ef  went  into  an  elaborate  examination  of  the  doctrine  on  this  sub- 
lect,  and  refused  to  stay  the  execution  of  a  creditor,  who  had  obtained  a  judgment 
before  the  decree  to  account  in  Chancery.  In  tne  course  of  his  judgment,  he 
gives  an  account  of  the  history,  progress  and  present  state  of  this  jurisdiction. 
lee  V.  PaHt^  1  Keen,  714.    See  1  Story,  Eq.  Jur.  §  519,  note. 
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expenses  and  just  debts  are  discharged,  which  he  leaves  to  be  done 
by  his  wife  Lydia  Culham  and  Edward  Rush  as  executors,  trusting 
that  Rush  will  accept  20/.  for  his  trouble ;  secondly,  that  they  be  the 
guardians  to  his  son  Geoige  Culham,  about  nine  years  of  age,  until 
he  shall  be  twenty-one.  The  testator  next  directs,  that,  until  his 
son  shall  arrive  at  the  age  of  twenty-one,  his  education  and  bringing 
up  shall  be  paid  out  of  the  rents  arising  from  his  estates ;  and  the 
overplus,  if  any,  to  be  taken  to  and  for  the  use  of  his  wife ;  and  he 
directs,  that,  when  his  son  shall  be  twenty-one,  he  shall  pay  out  of 
the  testator's  estate  or  estates  the  sum  of  30/.  sterling  by  half-yearly 
payments  to  the  said  Lydia  Culham  during  her  natural  life  ;  and  all 
his  household  furniture,  goods,  and  stock  alive  or  dead,  he  left  to  the 
use  of  his  said  wife,  until  his  son  should  be  twenty-one. 

The  testator  died  soon  after  the  execution  of  this  will ;  leaving 
his  wife,  his  only  child  George  William  Culham,  still  an  infant,  and 
several  nephews  and  nieces,  surviving  him. 

Edward  Rush,  having  proved  the  last  will,  filed  the  bill  upon  the 
7th  of  February,  1799,  stating  both  wills ;  and  that  the  testator  was 
indebted  to  several  persons,  and  among  others  to  the  Defendant 
Higgs ;  who  commenced  an  action  against  the  Plaintifi*;  and  chang- 
ing, that  the  Plaintiff  has  not  personal  estate  ;  and  that  he  is  not 
authorized  to  sell  the  real  estate  without  the  consent  of 
[*  640  the  "*  testator's  widow  and  son ;  who  insist,  that  the  real 
estate  is  not  liable  to  the  debts ;  the  first  will  being  revok- 
ed ;  and,  if  not,  that  after-purchased  estates  cannot  be  affected ; 
and  that  the  other  Defendants,  the  nephews  and  nieces  of  the  tes- 
tator, claim  some  interest. 

The  bill  prayed  an  injunction  against  the  Defendant  Higgs ;  and 
that  the  Defendants  may  state  their  claims  ;  and  that  the  Plaintiff 
may  have  the  directions  of  the  Court  (or  the  execution  of  the  will, 
and  may  be  indemnified. 

The  common  injunction  having  been  obtained,  the  Defendant 
Higgs  by  his  answer  admitted  the  two  wills ;  and  stated,  that  the 
testator  was  indebted  to  him  in  the  sum  of  105/.  Bs.  and  upwards 
for  money  lent  and  advanced,  and  paid  and  received  to  and  by  the 
testator ;  that  the  Defendant  brought  an  action,  proceeded  to  trial, 
and  obtained  a  verdict  in  Hilary  Term  last  for  that  sum  and  costs 
against  the  Plaintiff.  The  Defendant  believes  that  the  declaration 
was  filed  in  the  usual  and  common  form ;  and  the  Plaintiff  pleaded 
the  general  issue  only ;  and  the  Defendant  believes,  that  the  Plain- 
tiff at  the  time  of  putting  in  his  said  plea  had  possessed,  and  that 
he  still  possesses,  sufficient  effects  of  the  said  George  Culham  to  an- 
swer the  Defendant's  said  debt. 

In  the  last  Term,  just  before  the  rising  of  the  Court,  the  common 
order  for  dissolving  the  injunction  Nisi  having  been  obtained  upon 
the  answer's  coming  in,  Mr.  Fonblanque  showed  cause  against  dis- 
solving the  injunction ;  and  it  was  ordered  to  be  continued. 

Mr.  Owen,  for  the  Defendant,  moved  to  dischaige  that  order. 

The  Lord  Chancellor,  [Loughborough],  said  he  had  taken  it, 
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that  t)iere  had  been  a  decree  for  an  account :  but  it  was  afterwards 
mentioned,  that  there  had  not  been  a  decree ;  and  he  had  immedi- 
ately stopped  the  order. 

Mr.  Mansfield  and  Mr.  Fonblanquey  for  the  Plaintiflf.  Though  there 
has  been  no  decree,  enough  appears  upon  this  Record  to  entitle  the 
Plaintiff,  the  executor,  to  protection.  Upon  principle  and  authority 
an  executor  may  come  into  this  Court,  and  protect  himself  in 
the  execution  of  his  trust  even  against  a  judgment  ob- 
tained *  at  law.  The  general  opinion  is,  that  there  must  be  ["*  64 1  ] 
a  decree,  and  a  decree  obtained  by  another  creditor.  The  ef- 
fect of  that  is,  that,  unless  the  executor  can  prevail  upon  a  creditor  to 
institute  a  suit  against  him,  which  in  the  time  of  Lord  Talbot  was  con- 
sidered as  collusion,  he  is  at  the  mercy  of  the  creditors.  He  may 
come  into  this  Court,  and  state  a  case  entitling  him  to  the  interfer- 
ence of  the  Court  against  a  creditor  suing  at  law.  In  Buccle  v.  At- 
leoy  2  Vern.  37,  an  executor  brought  a  bill  against  all  the  creditors 
to  ascertain,  who  was  to  be  preferred :  a  demurrer  by  one  was  over- 
ruled. Upon  such  a  bill  the  assets  would  be  equally  under  the  ad- 
ministration of  the  Court  as  upon  a  bill  by  a  creditor.  The  objec- 
tion is,  that  the  executor  might  dismiss  his  bill,  or  not  go  on  with 
the  suit :  but  the  answer  to  thai  would  be,  that  iif  he  did  so,  or  was 
guilty  of  any  delay,  the  creditor,  against  whom  he  applied,  would 
have  the  benefit  of  the  legal  proceeding. 

This  executor  by  mistake  did  not  plead  Plene  Administravit.  He 
pleaded  the  general  issue ;  which  by  legal  implication  makes  him 
answerable  for  assets.  That  rule  has  been  thought  very  hard  even 
in  a  Court  of  Law.  In  Erving  v.  Peters^  3  Term  Rep.  B.  R.  685, 
Lord  Kenyon  says,  he  yields  to  the  weight  of  the  authorities,  but  not 
to  the  reasoning  of  them.  This  executor  being  empowered  by  the 
first  will  to  sell  the  real  estate  in  the  event  of  the  insufficiency  of 
the  personal  to  answer  the  debts,  is  sued  by  a  creditor,  and  docs 
that,  which  amounts  to  an  admission  of  assets.  It  turns  out,  that  there 
is  a  subsequent  will,  which  revokes  the  former.  He  was  mistaken 
in  point  of  construction ;  and  the  question  is,  whether  the  Court  will 
not  relieve  him  against  the  effect  of  such  mistake.  If  tlie  assets  had 
been  diminished,  the  Court  would  have  relieved  him ;  as  where  part 
of  the  property  was  destroyed  by  fire.  As  he  acted  upon  a  false 
impression,  this  Court  will  protect  him. 

Mr.  Owen,  in  support  of  the  motion.  The  ground  of  the  mod- 
em cases  in  favor  of  the  power  of  the  Court  to  interpose  after  a  de- 
cree is  this.  In  Morrice  v.  The  Bank  of  England  (1)  it  was  de- 
cided, that  a  decree  in  equity  is  equal  to  a  judgment  at  law.  Then 
the  creditor  availing  himself  of  the  decree  had  priority  before  ev- 
ery creditor,  who  had  not  obtained  a  judgment.  But  in 
*  Darston  v.  The  Earl  of  Oxford  (2)  it  was  determined,  [•642] 
that  an  executor  may  voluntarily,  if  he  pleases,  pay  a  spe- 

(1)  For.  217;  4  Bro.  P.  C.  287;  Searle  v.  Lane,  2  Vern.  88. 

(2)  3  P.  WiM.  401,  n. 
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cialty  debt  pending  a  suit  upon  a  bill  filed  by  another  creditor  of 
equal  degree.  Suppose  the  case  in  Vernon  to  stand ;  where  all  the 
creditors  were  before  the  Court :  in  this  case  the  action  was  brought 
by  one  creditor ;  and  the  bill  is  against  him  only.  Ranuden  v.  Jack- 
son (1)  is  considered  in  Eroing  v.  Peters  a  decision  upon  the  point, 
that  the  plea  of  the  general  issue  by  an  executor  is  an  admission  of 
assets ;  and  after  verdict  he  cannot  take  advantage  of  what  might 
have  been  pleaded.  Mr.  Justice  Buller  in  Erving  v.  Peters  removed 
the  difficulty  Lord  Kenyon  felt ;  and  stated  Rack  v.  Leighton  ([2), 
which  is  not  truly  reported  in  Salkeld,  from  Lord  Holt^s  Manuscript ; 
who  citing  Kilbom  v.  Rack  observes,  that  in  regard  the  Defendant 
might  have  pleaded  the  matter  to  the  Scire  f adits y  and  had  omitted 
!t,  he  had  lost  the  benefit  thereof. 

Skelton  v.  Hatoling  (3)  is  to  the  same  point.  In  Brooks  v.  Rey- 
nolds (4)  the  reason  given  by  the  Lord  Chancellor  for  granting  the  in- 
junction is,  that  this  Court  having  taken  the  fund  into  its  own  hands 
will  not  permit  the  executor  to  be  pursued  at  law.  That  case  and 
Hardcastle  v.  Chettk  (5)  were  after  a  decree ;  which  is  stated  to  be  the 
chief  consideration  in  Martin  v.  Martin  (6).  There  is  no  instance 
of  an  injunction  before  a  decree :  the  creditor  may  sue,  and  gain 
priority,  if  he  can. 

In  this  case  the  action  was  brought  in  Trinity  Term  1798.  The 
declaration  was  filed  in  Michaelmas  Term.  The  inventory  was 
made  on  the  15th  of  December,  1798.  The  Defendant  pleaded 
non  assumpsit  upon  the  23d  of  January  1799.  The  bill  was  filed  in 
February  1799.  The  trial  was  at  the  Sittings  after  Hilary  Term  ; 
and  the  judgment  was  in  Easter  Term.  The  admission  of  assets  by 
the  plea  is  conclusive.  Nothing  of  the  supposed  mistake  appears  in 
the  answer :  to  which  alone  the  Court  can  attend.  The  answer  in- 
sists, that  the  Plaintiff  had  assets.  The  mistake  is  mere  allegation. 
There  is  not  a  suggestion  in  the  bill  about  it.  The  rule  of  evidence 
must  be  the  same  in  equity  as  at  law.  If  the  Plaintift*  comes  upon 
mistake,  he  must  first  prove,  he  had  no  assets.  That  must  be  deci- 
ded by  a  jury  ;  and  it  has  been  decided  at  law,  that  the 
[*  643]  *  Record  is  conclusive  evidence  of  assets.  The  mere  pur- 
pose is  delay.  The  fact  is,  and  it  appears  upon  the  ac- 
count taken  in  the  Ecclesiastical  Court,  that  the  Plaintiff  is  in  posses- 
sion of  assets  more  than  sufficient  for  this  debt. 

The  Solicitor  General  [Sir  John  SEtford]  (Amicus  Curia).  In 
Martin  v.  Martin  Lord  Hardwicke  says,  that  from  the  confusion  and 
inconvenience  in  respect  of  the  administration  of  assets  it  had  been 
desired,  that  a  new  provision  should  be  made  by  the  Legislature  con- 
cerning it.     A  direction  was  given  to  the  Judges,  that  a  bill  should 

(1)  1  Atk.  292. 
(2  1  Salk.  310. 
3   1  Wils.  25a 

(4)  1  Bra  C.  C.  183. 

(5)  4  Bro.  C.  C.  163. 

(6)  1  Ves.  211. 
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be  brought  in  as  to  the  personal  assets ;  and  a  short  bill  was  brought 
in  upon  the  case  of  Morrice  v.  The  Bank  of  England,  but  laid  aside 
from  the  difficulty.  The  ground  was  much  ai^ed  before  Lord 
Thurlow,  that  after  a  decree  a  Court  of  equity  has  a  right  to  control 
all  subsequent  proceedings  of  creditors;  for  unless  it  does,  they 
would  gain  priority,  and  the  Court  could  not  carry  into  effect  its  own 
decree,  and  make  equality  among  the  creditors. 

Lord  Chancellor  [Loughborough].  The  case  in  Vernon  is 
very  singular.  How  can  there  be  a  bill  against  all  the  creditors  ? 
Has  that  case  ever  been  followed  (a).  Is  there  any  instance,  in 
which  a  creditor  at  law  has  ever  oeen  stopped,  unless  there  was 
a  decree;  under  which  he  could  come  in  ? 

In  this  case  I  really  took  it  for  granted,  that  there  had  been  a  de-r 
cree ;  and  under  that  impression  I  directed  them  to  go  before  the 
Master.  Afterwards  on  being  informed,  that  there  was  no  decree,  I 
stopped  the  order.  I  cannot  stop  a  creditor  at  law,  unless  there  is 
a  decree,  under  which  he  can  go  in  (1). 

The  injunction  was  dissolved. 

To  what  extent  a  decree  is  eaual  to  a  judgment;  see,  ante,  note  7  to  Perry  v. 
Phdipsy  1  y.  251.  But,  it  may  be  observed,  that  although  a  creditor  is  never 
enjoined  from  proceeding  at  law,  against  an  executor,  before  there  is  a  decree 
under  which  they  come  in ;  yet,  it  seems,  the  next  of  kin  may  be  prevented  from 
proceeding  for  a  distribution  of  assets  in  the  Spiritual  Court,  when  an  administra- 
tor has  filed  a  bill,  claimin?  an  equitable  demand  against  such  assets,  although 
the  cause  has  not  reached  the  stage  of  a  decree.  Badthoxue  v.  Hunter,  1  Cox, 
34a 

(a\  See,  ante,  p.  638,  note  (a). 

(1  j  ,^nte,  J^nes  v.  Jukes,  vol.  ii.  518 ;  poH,  Paxton  v.  Douglas,  viii.  520;  Perry 
T.  IPnelips,  x.  34 ;  Gilpin  v.  La^  SoutkampUm,  xTiii.  469.  See  the  cases  col- 
lected in  the  note  (h),  1  Sch.  &  Lefr.  299;  GoaU  v.  fVyer,  2  Cox,  201 ;  WOson  y. 
ffetherherd,  Terrtwesi  v.  I^tatherbu,  2  Mer.  406,  480;  Carre  v.  Bouyer,  3  Madd. 
456;  1  Jac.  &.  Walk.  231,  and  the  note,  232;  AfocAer  v.  Reed,  1  Ball  &  Beat 
318;  Clarke  v.  Tlie  Eari^  Ormcnd,  1  Jac.  108;  Beames  on  Costs,  82;  Jackson 
V.  Leaf,  1  Jac.  &  Walk.  709,  as  to  restraining  a  legatee.  Beckford  v.  KembU,  1 
Sim.  &  Stu.  7,  and  the  note,  16,  as  to  a  suit  in  a  foreign  or  colonial  Court  afier  a 
decree  in  this  Court  on  the  same  subject  and  between  the  same  parties. 
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DE  MAZAR  D.  PYBUS. 
KNUDSON  V.  PYBUS. 

[1799,  Mat  2a] 

A  PARTNERSHIP  iu  London  bein?  appointed,  not  individually  but  as  a  firm,  execu- 
tors and  guardians,  claimed  Sie  residae  undisposed  of  in  exclusion  of  persons 
appointed  attorneys,  ezecuton  and  guardians,  in  Denmark,  and  others  appointed 
attorneys  and  executors  in  India ;  decreed  a  trust  for  the  next  of  kin;  and  it  was 
referred  to  the  Master  to  appoint  a  guardian,  (a) 

[A  partnenhip  will  not  be  appointed  guardians,]  [p.  644.] 

Christian  Knudson  by  his  will,  made  in  the  East  Indies,  and 
dated  the  4th  of  June,  1792,  after  an  introduction  declaring  that  in- 
strument his  will,  and  that  he  was  in  his  perfect  senses  and  good 
health,  &c.  proceeded  thus  : 

"And  in  order  to  prevent  all  disputes  between  my  relations 
touching  my  earthly  property,  all  and  every  part  of  which  being  of 
my  own  acquiring,  it  gives  me  consequently  full  and  ample  power 
according  to  all  human  laws  and  costumes  to  give  and  bequeath  and 
bestow  of  the  same  to  whom  and  in  what  manner  it  seemeth  most 
honorable  and  fit ;  and  accordingly  I  do  hereby  nominate  and  con- 
stitute and  appoint  the  Honorable  Neals  Ryberg  and  Captain  Wil- 
liam Haste,  both  of  Copenhagen,  Denmark,  to  be  my  lawful  attorneys 
and  executors  to  this  my  will  as  well  as  guardians  to  the  following 
infant  children  in  that  country,  now  in  England  for  their  education. 
I  do  also  hereby  nominate,  constitute,  and  appoint,  the  house  of  Mess" 
Pybus,  Call,  and  Grant,  of  New  Bond-Street,  London,  in  England, 
my  true  and  lawful  executors  to  this  my  last  will  and  testament  as 
well  as  guardians  to  the  aforesaid  children:  namely  St.  George 
Knudson,  Cecilia  Knudson,  and  Eloisa  Knudson,  commonly  called 
my  children,  in  the  said  country,  for  their  education.  Item,  I  do  also 
nominate,  constitute,  and  appoint,  Lieutenant  William  Henry  Hicks, 
my  Ai4  de  Camp,  and  Henry  Wilsone  Esq.  of  Calcutta  in  Bengal, 
my  true  and  lawful  attorneys  in  that  country  and  executors  of  this 
my  last  will  and  testament.  I  enjoin  my  executors  to  see  my  earthly 
remains  committed  to  its  mother  earth  in  a  suitable  and  soldier-like 
manner:  1000  Siccas  to  be  paid  as  a  present  to  the  soldiers,  who 
carry  my  corpse  to  the  grave :  500  more  to  be  distributed  in  alms 
indiscriminately  upon  the  day  of  my  interment  upon  the  spot :  a 
sword  to  be  given  to  the  brigade  major  of  the  station ;  also  one  to 
each  of  the  adjutants.     I  do  hereby  give  and  bequeath  to  my  dear 


r*645 1     ^^^  beloved  St.  Geoi^  Knudson,  commonly  called  my 
I-         J     son,  the  sum  of  •40,000/.  steriing; 


to  which  amount  a 


(a)  The  question  in  this  case  with  regard  to  the  presumption  of  a  gift  of  the 
unoequeathed  residue  of  the  estate,  to  the  executor,  is  of  httle  practical  conse- 
quence in  the  United  States ;  where  the  residue  is  by  law  distributed  among  the 
next  of  kin,  in  the  absence  of  all  contrary  expressions  of  intention  by  the  testa- 
tor. See,  anie^  note  (a)  BmtuU  v.  BaUhdar,  1  V.  68 :  note  (a)  Murst  v.  FindL 
1  V.  344. 
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landed  estate  is  to  be  purchased  for  him  in  either  of  the  king- 
doms of  Denmark  or  England ;  in  which  country  he  liketh  best 
to  reside  in ;  and  it  is  my  will  and  commands,  that  the  said  George 
Knudson  be  put  in  full  possession  of  the  said  estate,  when  he  attains 
the  years  of  maturity  prescribed  by  the  laws  of  the  country  he  may 
choose  to  live  in :  but  in  case  of  his  demise  before  that  period  of 
years,  or  should  he  be  married,  and  have  no  male  or  female  issue  by 
his  marriage,  the  said  landed  estate  to  be  as  appertaining  to  my  fam- 
ily :  that  is  to  say,  a  steward  at  100/.  per  annum  to  have  the  man- 
agement thereof;  and  the  produce  from  the  said  estate,  to  be  called 
Berrily,  to  be  distributed  in  charity  and  for  the  relief  of  the  poor 
and  deserving  of  the  country  the  said  estate  may  stand  in.  Item,  I 
do  also  hereby  give  and  bequeath  to  my  dearly  beloved  Cecilia  Knud- 
son, commonly  called  my  daughter,  the  sum  of  10,000/.  sterling; 
and  which  sum  it  is  my  will  and  commands  be  paid  her  on  being 
disposed  of  in  lawful  wedlock  by  the  approbation  and  consent  of 
her  guardians :  but  in  case  of  her  demise  before  she,  the  said  Ce- 
cilia, arrive  to  that  state,  or  before  she  arrive  at  the  age  of  maturity, 
my  legacy  to  her  in  that  event  is  to  be  equally  divided  between  St* 
George  Knudson  and  Eloisa  Knudson.  Item,  I  do  also  hereby  give 
and  bequeath  to  my  dear  and  beloved  Eloisa  Knudson,  commonly 
called  my  daughter,  the  sum  of  10,000/.  sterling;  and  which  said 
sum  it  is  my  will  and  commands  shall  be  paid  her  upon  her  being 
bestowed  in  lawful  marriage  by  the  approbation  and  consent  of  her 
trustees  and  guardians :  but  in  case  of  the  said  Eloisa  dying  before 
that  event  my  legacy  to  her  is  to  be  equally  divided'  between  St. 
George  Knudson  and  Cecilia  Knudson.  Item,  I  do  hereby  will  and 
bequeath  to  my  Aid  de  Camp  Lieutenant  William  Henry  Hicks  the 
sum  of  8000  Calcutta  Siccas.  Item,  I  do  hereby  will  and  bequeath 
to  my  dear  beloved  sister  Lady  Bergetta  Maria  Mazar  all  my  fund  in 
the  hands  of  my  attorney,  the  Hon.  Niels  Ryberg,  of  Copenhagen, 
Denmark ;  of  which  she  will  take  immediate  possession :  but  in  case 
of  her  death,  before  my  will  reaches  Europe,  without  any  issue  by 
the  said  marriage  with  Frederick  Dc  Mazar  Esq.,  my  legacy  to  her 
it  is  my  will  and  commands  be  equally  divided  between  St.  George 
Knudson,  Cecilia  Knudson,  and  Eloisa  Knudson,^  or  in  the  event  of 
the  death  of  any  of  the  aforesaid  children  this  legacy  is  to  be  equally 
divided  between  the  survivors." 

"*  The  testator  then  after  giving  some  other  legacies  di-  [*  646] 
rected,  that  all  his  property  then  in  the  country  should  be 
remitted  home  for  safety  through  the  Company's  treasury  to  the 
house  of  Messrs.  Pybus,  Call,  Grant,  and  Co.,  New  Bond-Street, 
London ;  and  he  declared  his  will  and  commands  to  be,  that  the 
amount  should  be  deposited  in  the  Government  funds  upon  the  lawful 
interest  of  the  country,  until  the  same  might  be  required  for  fulfil- 
ling the  several  legacies  made  by  him  and  specified  in  his  said  will. 
Then  stating  his  situation,  at  a  great  distance  from  the  European 
colonies,  where  alone  documents  of  this  sort  are  properly  prepared, 
he  thereby  in   the  most  solemn  manner  enjoined  his  said  execu- 
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tors  of  that  his  will  in  the  fullest  sense  to  carry  all  and  every  part 
thereof  into  eflfect,  and  particularly  to  treat  the  children  committed 
to  their  trust  with  due  lenity  and  care. 

The  testator  died  in  India  upon  the  31st  of  August  1793 ;  leaving 
personal  property  to  the  amount  of  71,106Z.  6$.  lid.]  which  was 
remitted  to  England  according  to  the  directions  of  the  will. 

Two  suits  were  instituted ;  the  first,  upon  the  bill  of  Frederic  De 
Mazar  and  his  wife,  the  sister  and  sole  next  of  kin  of  the  testator ; 
claiming  the  residue  as  being  undisposed  of.  The  other  bill  was 
filed  by  Cecilia  and  Eloisa  Knudson,  the  former  of  whom  had  at- 
tained the  age  of  twenty-one ;  praying  that  an  account  might  be 
taken  of  what  was  due  to  them  in  respect  of  their  legacies,  with 
interest  from  the  death  of  the  testator,  or  such  other  sum  as  they 
should  appear  entitled  to  for  maintenance  and  education,  and  an 
a(»x>unt  of  what  had  been  laid  out  by  the  Defendants  Pybus  and 
Company  in  their  maintenance  and  education ;  and  that  what  might 
be  found  due  to  the  Plaintiff  Cecilia  Knudson  might  be  pidd  to  her, 
and  what  might  be  found  due  to  Eloisa  Knudson  might  be  secured 
for  her  benefit. 

The  Defendant  Pybus  and  Co.  claimed  the  residue  beneficially. 
Neither  they  nor  the  Plaintifis  De  Mazar  and  his  wife  resisted  the 
claim  of  the  children  to  interest  upon  their  legacies. 

The  answer  was  not  replied  to. 
[«  647]  *  The  Solicitor  General  [Sir  John  Mitford]^  Mr.  Graham 
and  Mr.  Scafe^  for  the  Plaintiflii  De  Mazar  and  his  wife. 
The  point  as  to  interest  upon  the  legacies  to  the  children  is  not  con- 
tested by  the  Plaintifis ;  as  it  is  to  be  inferred,  that  the  testator  placed 
himself  in  loco  parentis  as  to  thqm ;  and  intended  them  to  have  the 
income  of  their  fortunes.  If  however  it  was  to  be  disputed,  there 
would  be  good  ground  for  contending,  that  the  children  were  en- 
titled to  maintenance  only  (1). 

Upon  the  second  question,  the  next  of  kin  are  clearly  entitled  to 
the  residue  upon  the  principles  in  Bowker  v.  Hunter  (2),  Clennel  v. 
Lewthwaite  (3),  and  the  other  cases  upon  this  point.  In  this  case 
there  are  circumstances  almost  irresistible.  It  is  impossible  for  the 
Court  to  prefer  one  set  of  executors  to  another.  It  is  equally  clear, 
that  the  testator  could  not  mean  them  to  take  as  joint  tenants. 
Upon  the  whole  will  a  plain  intention  appears,  that  they  should  take 
merely  an  office.  The  testator  does  not  name  them  individually, 
but  as  the  house  of  Pybus,  Call,  and  Grant.  The  house  is  liable  to 
a  change  of  partners.  He  could  not  mean  to  give  them  in  that  char- 
acter the  beneficial  interest. 

(1)  See  the  notes,  1  Sch.  &  Lef.  6,  7;  and,  oti^e,  vol.  liL  12. 

(2)  lBro.C.C.328. 

(3)  ^ntt,  vol.  ii.  465,  644 ;  in  that  case,  Aburse  v.  Knd^  and  Horrubji  v.  ISndt, 
ante,  i.  344 ;  ii.  278,  and  in  Mr.  Cox's  note  to  Farrington  v.  Knifrhtly,  1  P.  Wms. 
550,  and  Mr.  Fonbkinaae's  note,  2  Tr.  Eq.  127,  Uie  principal  authorities  are 
referred  to.  See  also  nhiU  v.  Evans^  and  HUford  v.  Ww>d^  anlt^  21,  76 ;  and 
the  note,  vol.  i.  362. 


.1799.]  DE   HAZAR  V.  PTBUS. ^KNUI>80N   V.  PTBUS.  647 

The  Attorney  General  [Sir  John  Scott],  Mr.  Orant,  Mr.  Steel,  and 
Mr.  fV.  Agar,  for  the  Defendants  Pybus  and  Co.  These  De- 
fendants must  claim  upon  some  ground  distinct  from  that,  upon 
which  the  residue  would  be  claimed  by  all  the  esti^cutors ;  but  this 
will  does  furnish  that  distinct  ground.  The  law  gives  the  residue 
to  the  executors,  provided  an  intention,  that  they  shall  not  have  it, 
does  not  clearly  appear.  It  may  be  contended  upon  this  will,  that 
neither  the  Danish  nor  the  Indian  executors  could  claim  in  that 
character ;  for  the  testator  appoints  them  attorneys  and  executors : 
but  he  appoints  these  Defendants  only  executors  and  guardians. 
That  is  the  conunon  form  of  an  appointment  of  executors.  The 
form,  in  which  the  others  are  appointed,  raises  a  presumption,  that 
the  testator  intended  to  give  them  an  office  only.  Wherever  there 
is  a  mere  appointment  of  executors,  it  is  thrown  upon  the  next  of 
kin  to  show,  the  testator  did  not  mean  that  appointment  to  have 
the  legal  effect.  Perhaps,  as  it  has  been  said,  he  had  no  con- 
ception, that  an  appointment  of  executors  would  give 
♦the  residue:  but  a  clear  intention  must  be  shown  to  [*648] 
take  from  them  their  legal  right.  There  must  be  a  nega- 
tive intention.  Certainly  the  appointment  of  a  house  in  partner- 
ship is  different  from  the  appointment  of  individuals  ;  but  he  knew 
one  of  these  partners  intimately,  and  was  under  great  obligations  to 
him.  The  testator  has  appointed  them  to  take  care  of  his  children. 
He  directs  his  estate  to  be  remitted  home  to  them  ultimately  to  be 
disposed  of  here.  They  are  the  only  persons  to  whom  the  appella- 
tion of  executors  sole  is  given.  It  is  manifest  that  the  testator 
intended  to  dispose  of  his  whole  property ;  for  he  expressly  declares 
that  intention.  What  reason  can  there  be  for  the  distinction  be- 
tween these  Defendants  and  the  other  persons,  except,  that,  as  the 
whole  property  is  to  be  remitted  finally  to  England,  therefore  he  ap- 
points the  others  his  attorneys.  The  testator  owed  his  rise  entirely 
to  these  Defendants. 

Lord  Chancellor  [Loughborough].     How  can  I  take  that  his- 
tory for  granted  ?     You  might  have  gone  into  evidence  upon  that. 

Those,  who  have  brought  forward  this  question  seriously,  have 
totally  forgot  the  last  decbration  of  the  testator,  stating  his  situation, 
at  a  great  distance  from  the  European  colonies,  where  alone  docu- 
ments of  this  sort  are  properly  prepared,  with  an  adjuration  to  his 
executors  to  give  effect  to  the  will  according  to  his  intention.  A 
much  better  aiigument  may  be  raised  for  the  other  executors  than  for 
these  in  England  ;  for  no  man  could  be  absurd  enough  to  make  a 
partnership  executors  in  order  to  take  the  residue ;  that  they  are 
very  fit  to  conduct  the  office  and  business  of  executors,  where  money 
is  to  be  collected  in  one  country,  to  be  remitted  to  another,  and  se- 
cured, is  very  plain.  But  if  the  rule  holds,  that  calling  a  person  ex- 
ecutor ex  vi  termini  carries  a  gift  of  the  residue,  the  addition,  that 
he  is  to  be  attorney,  will  not  take  away  the  effect  of  the  other  word ; 
and,  in  speaking  of  the  probability,  it  is  much  more  probable,  that 
the  testator  should  intend  persons  he  knew  to  take  the  residue  than 
VOL.  IV.  37 
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the  members  of  a  partnership,  who  might  at  his  death  be  very  dif- 
ferent persons  from  those  at  the  date  of  his  will.  They  are  direct- 
ed to  place  the  whole  property  out  in  the  funds  for  the  security  of 
the  legacies.  In  the  state  of  ignorance  in  which  he  was,  he  pre- 
scribes to  them  what  they  are  to  do.     It  is  impossible  to  raise  an 

aigument  upon  it. 
[*  649]         *  With  respect  to  the  other  point,  there  is  no  express 

gift  of  the  interest  to  the  legatees ;  and  the  testator  has 
expressly  directed  the  mpney  to  be  remitted  in  a  way,  that  he  knew 
produced  interest.  There  is  a  very  good  ground  for  contencUng, 
that  the  children  are  entitled  to  maintenance  only. 

Declare,  that  the  next  of  kin  are  entitled  to  the  residue.  Let  the 
Master  appoint  a  guardian  for  the  children.  I  cannot  appoint  a 
partnership  guardians.  

1.  As  to  claims  of  interest,  in  respect  of  legacies ;  see,  anity  the  notes  to 
CricheU  v.  DoWy,  3  V.  Id. 

2.  With  reference  to  circuipstances  by  which  the  prima  fade  title  of  an  execu- 
tor to  the  unbequeathed  residue  of  his  testator's  property  may  be  excluded ;  see 
note  1  to  Bennet  v.  Bachdor,  1  V.  63,  and  notes  3,  4,  5,  and  6  to  Mvarse  v.  FM, 
1  V.  344.  Where  the  appointment  of  executors  is  not  made  to  persons  as  indi- 
viduals, but  in  some  other  capacity,  this  may  afford  a  strong  ground  for  holding 
the  intention  to  have  been  to  cozier  an  office  only ;  not  a  oeneficial  interest 
Urqtihart  V.  King,  7  Ves.  230. 
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Testator  by  a  will  unattested,  after,  among  others,  charitable  legacies,  to  be 
distribujted  by  his.  executor  or  executors,  gave  the  remainder  and  residue  of  bis 
estate,  if  any,  and  effects  of  what  nature  soever,  and  wheresoever,  which  he 
should  be  seised  or  possessed  of,  &c.,  to  his  "  next  kin  or  heir  at  law  whom  I 
appoint  my  executor  *•  after  debts,  &c.  paid.  He  left  one  brother,  and  by  de- 
ceased brothers  a  niece  and  several  nephews,  one  of  whom  vtna  heir  at  law. 
Distribution  decreed  according  to  the  Statute,  (a) 

Thomas  Lowndes,  a  clergyman,  by  his  will,  dated  the  13th  of 
January,  1795,  after  giving  several  specific  and  pecuniary  legacies, 

(a)  This  proceeds  on  the  idea  that  the  bequest  was  void.  2  Williams,  Exec 
809.  So  in  a  late  case  a  testator,  who  had  long  resided  in  India,  gave  a  legacy 
to  ^  A.  B.  who  resided  at  P.  when  I  left  England,  or  to  Ms  Aetry,  execuiors,  aSmn- 
istraton  or  asngns,  forever."  A.  B.  died  in  the  testator's  life-time.  It  was  held 
that  the  bequest  was  void  for  uncertainty.  Wcaie  v.  Templar,  2  Sim.  524 ;  GH- 
tings  V.  M^Dermott,  2  M.  &  K.  7a  But  in  the  majority  of  States  in  the  United 
States,  the  descent  of  real  and  personal  property  is  to  the  same  persons,  and  in 
the  same  proportions,  and  the  regulation  or  it  is  in  substance  as  the  EngUsh  Statute 
of  Distributions,  with  the  exception  of  tlie  widow,  who  is  entitled  for  life  to  one 
third  of  the  real  estate,  as  dower.  Such  a  uniform  rule  in  the  descent  of  real  and 
personal  property,  gives  simplicity  and  symmetry  to  the  whole  doctrine  of  descent, 
and  supersedes  many  of  the  perplexing  questions  which  grow  out  of  this  subject 
in  England.    See  2  Kent,  Com.  426»  427, 428,  (5th  ed.) 
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and  among  them  legacies  of  ten  guineas  each  to  the  poor  of  Ast- 
wood  and  North  Crawley,  to  be  distributed  by  his  executor  or  exec- 
utors upon  Christmas  day  next  after  his  death,  and  a  legacy  of  1002. 
to  his  nephew  Richard  Lowndes,  gave  and  bequeathed  the  residue 
of  his  property  in  the  following  manner : 

<<  The  remainder  and  residue  of  my  estate  if  any  and  effects  of 
what  nature  soever  and  wheresoever,  which  I  shall  at  my  decease  be 
seised  on  possessed  of  or  entitled  unto  or  interested  in  I  give  next 
kin  or  heir  at  law  whom  I  appoint  my  executor  after  all  my  debts 
and  funeral  expenses  are  paid." 

This  will  was  unattested.  The  testator  died  leaving  Henry 
Lowndes,  his  only  surviving  brother.  Their  eldest  brother  died  in 
the  testator's  life ;  leaving  a  son,  William  Lowndes  Stone,  and  a 
daughter  Caroline  Lowndes.  Three  other  brothers  also  died  in  the 
testator's  Ufe :  two  without  issue :  the  third  left  two  sons  Richard 
Lowndes  and  William  Lowndes. 

The  bill  was  filed  by  the  testator's  surviving  brother  Henry 
Lowndes,  claiming  the  whole  residue. 

The  Defendant  William  Lowndes  Stone,  the  heir  at  law  of  the  tes- 
tator, also  claimed  the  whole.  The  other  nephews  and  the  niece 
claimed  their  shares  as  next  of  kin. 

*  The  Attorney  General  [Sir  John  Scoit]y  and  Mr.  Rom-  [*  650] 
illy  for  the  Plaintiff.  Upon  the  true  construction  of  this 
will  the  Plaintiff  is  entitled  exclusively  to  the  whole  residue :  if  not, 
then,  the  property  being  personal,  the  next  of  kin  are  in  the  contem- 
plation of  the  testator  the  heirs  at  law  quoad  this  property ;  and  he 
did  not  mean  to  give  it  to  the  heir  at  law,  who  would  take  the  real 
estate,  if  there  was  any.  It  is  given  to  the  next  of  kin  in  the  sin- 
gular number.  In  the  former  part  of  the  will,  giving  the  charitable 
legacies,  the  testator  supposes,  he  may  have  more  representatives 
than  one.  According  to  strict  language,  if  he  had  been  asked  who 
was  his  next  of  kin,  he  would  have  answered  his  brother  Henry  ; 
for  in  strictness  the  children  of  his  deceased  brothers  are  not  his 
next  of  kin  ;  though  in  the  distribution  they  represent  their  parents. 
He  means  his  brother  Henry  as  his  next  of  kin  to  take  this  pro^rty. 
If  he  had  died  in  the  testator's  life,  in  which  case  the  nephews  and 
niece  would  be  the  next  of  kin,  then  they  would  have  been  the  resid- 
uary legatees.  In  the  one  case  the  testator's  brother  would  be  the 
executor,  in  the  other  the  nephews  and  niece  would  be  the  execu- 
tors, to  distribute  the  charitable  legacies.  Though  the  will  is  unat- 
tested, the  testator  conceived  himself  to  be  disposing  of  real  as  well 
as  personal  estate. 

The  Solicitor  General  [Sir  John  Mtford],  for  the  Testator's 
Niece  and  all  his  Nephews  except  the  Heir  at  Law.  The  intention 
is,  that  whoever  would  by  law  take  the  property  shall  have  it.  It  is 
clear,  the  testator  had  in  contemplation  something  different  from 
what  is  contended  by  the  Plaintiff.  There  is  no  real  estate  ;  and 
the  will  is  not  attested.  There  was  no  intention  therefore  as  to  real 
estate.     The  construction,  that  the  brother  must  be  considered  the 
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next  of  kin  to  the  exclusion  of  the  nephews  and  nieces,  cannot  pos- 
sibly hold.  There  is  no  construction,  that  can  by  possibility  exclude 
those  entitled  under  the  Statute  of  Distributions  (1)  ;  for  if  the  words 
"  next  kin  "  and  "  heir  at  law  "  are  synonymous,  those  entitled  un- 
der the  statute  must  take  :•  if  they  are  not  synonymous,  the  disposi- 
tion is  void  for  uncertainty. 

Mr.  Mansfield,  Md^  Mr.  Wooddeson,  for  the  Heir  at  Law.  The 
heir  at  law  is  the  only  person,  that  can  answer  the  description. 

That  defscription  is  good  as  designatio  perstma  with  res- 
[*651]     pect  to  *  personal  as  well  as  real  estate.     An  executor  m 

appointed  in  the  singular 'number.  It  is  extraordinary /, 
that  the  testator  should  add  ''  heir  at  law,"  meaning  next  of  kin. 
He  meant  to  correct  the  former  description  by  explaining  it  to  mean 
heir  at  law ;  that  is,  such  next  of  kin,  who  shall  be  at  the  same 
time  heir  at  law.  This  construction  gives  effect  to  every  word  of 
the  clause. 

Lord  Chancellor  [Loughborough].  You  have  a  fair  retort 
upon  each  other.  On  one  side  it  is  contended,  that  "  next  of  kin  " 
means  "  heir  at  law :"  on  the  other,  that "  heir  at  law  "  means  "  next 
of  kin."     It  must  be  distributed  according  to  the  statute. 

Lord  Alvanlet  [Arden]  was  of  opinion,  that  if  peraonal  property  were  given 
to  a  man  and  '<hi^  heirs,"  it  must  go  to  his  executors :  HoUoiomf  v.  HoUotoayj  5 
Ves.  403 :  but,  where  two  descriptions  of  property  are  given  together,  in  one 
mass,  both  the  next  of  kin  and  the  heir  cannot  take ;  unless  in  cases  where  a  con- 
struction can  be  made,  reddendo  simgtda  nnguUs^  that  the  next  of  kin  shall  take 
the  personal  estate  and  the  heir  at  law  the  rc»l  estate ;  and  as  this  coarse  cannot 
be  followed  where  the  testator  has  directed  the  whole  to  go  together,  the  Court 
must  decide  who  shall  enjoy  both.  Gvoynn  v.  Muddocky  14  yes.  490.  That  a 
devisee  capable  of  taking,  and  clearlv  intended  to  take,  part  of  a  testator's  prop- 
erty, mav  DO  totally  defeated,  when  tne  devise  fails  as  to  part,  and  the  testator 
intended  the  whole  to  go  conjunctivdy ;  see,  poti.  note  2  to  Lord  Carnngton  v. 
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Though  fenerallv  a  bill  by  those  interested  in  the  personal  estate,  as  creditors  or 
next  of  kin,  will  not  lie  against  a  debtor  to  the  estate,  it  will  under  circumstan- 
ces ;  as,  in  this  case,  upon  collusion  with  the  representative,  (a)  The  Defendant 
was  also  liable  in  the  character  of  trustee  and  agent. 

John  Doran  of  New  Providence  died  intestate  in  January  1785  ; 
leaving  a  widow,  Martha  Doran,  and  three  infant  children  surviving. 
On  the  15th  of  February,  1785,  Martha  Doran  obtained  administra- 
tion in  New  Providence.  In  October  or  November  following  she 
married O'Halloran  without  making  any  provision  for  her  chil- 

(1)  28  &  23  Char.  H.  c.  10. 

[n)  See,  ante^  note  (a)  XJfkrson  v.  Mmr^  2  V.  95. 
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dren  by  her  former  husband,  or  securing  .their  distributive  shares.  In 
1787  O'Halloran  came  to  England,  and  obtained  administration  in 
right  of  his  wife ;  upon  which  this  suit  arose. 

The  bill  was  iBled  upon  the  23d  of  March,  1787,  on  behalf  of  the 
infant  childisen  oS  Doran  against  O'Halloran  and  his  wife,  John  Simp- 
son, John  Graham,  and  John  Tunno ;  stating,  that  several  dealings 
had  taken  place  between  John  Doran  and  the  partnership  of  John 
Simpson  and  James  Graham  deceased,  upon  which  a  balance  of  near 
4000/.  was  due  to  the  estate  of  Doran ;  and  that  Joseph  Green,  of 
Bristol,  who  was  uncle  to  Mrs.  O'Halloran,  on  behalf  of  the  Plain- 
tiffs applied  to  O'Halloran  for  an  account ;  and  apprehending  his  in- 
tention of  leaving  the  kingdom  without  accounting  requested  Simp- 
son not  to  pay  the  balance  to  him. 

The  bill  charged  collusion  between  the  Defendants  Simpson  and 
O'Halloran  ;  that  Simpson  was  possessed  of  3500/.  belonging  to  the 
estate  of  Doran,  and  particularly  of  two  bonds  from  John  Graham 
and  John  Tunno,  each  for  1500/. ;  that  Simpson  and 
O'Halloran  *  settled  an  account ;  that  the  account  was  not  [^  652] 
fairly  settled,  or  properly  examined ;  and  it  contained  many 
errors  in  favor  of  SimpscHi :  that  he  never  paid  to  O'Halloran  any 
money  on  the  account;  or,  if  he  did,  it  was  after  the  .bill  was  filed, 
or  notice,  that  a  bill  had  been,  or  would  be,  filed  to  secure  the  prop- 
erty ;  and  be  knew,  or  suspected,  or  had  reason  to  suspect,  that 
O'Halloran  had  not  taken  out  administration,  or  was  in  insolvent  or 
doubtful  circumstances,  and  was  about  to  go  abroad.  The  bill 
charged  conversations  between  Green  and  Simpson  to  that  efiect, 
and  as  to  the  proper  means  of  securing  the  property,  before  adminis- 
tration was  granted  to  O'Halloran,  or  any  payment  was  made  to  him 
by  Simpson  ;  and  that  Green  requested  him  not  to  pay  to  O'Hallo- 
ran ;  notwithstanding  which  payments  were  made,  or  security  was 
given  by  Simpson  to  O'Halloran,  before  administration  was  obtained 
by  jiim ;  and  Simpson  gave  some  bills  or  notes  or  other  securities  to 
O'Halloran  on  account  of  the  estate  of  Doran  ;  and  afterwards  as- 
sumed the  two  bonds  for  1500/.  each,  due  to  the  estate  of  Doran,  to 
himself;  and  paid  or  pretended  to  pay  the  amount  to  O'Halloran ; 
that  Simpson  entered  a  caveat  in  the  name  of  Green  or  some  other 
person  against  O'Halloran's  obtaining  administration ;  and  afterwards 
withdrew  it ;  that  in  opposing  the  administration  he  acted  as  agent 
for  Green :  but  he  withdrew  the  caveat  without  authority ;  Green 
being  about  to  set  out  for  London  to  litigate  the  administration  ;  and 
that  Simpson,  though  he  was  agent  for  Green,  permitted  improper 
sureties  to  be  taken  for  O'Halloran's  duly  administering.  The  bill 
farther  charged,  that  O'Halloran  and  his  wife  intend  to  call  in  all 
the  debts,  and  have  received  part  of  the  property ;  that  they  intend 
to  go  abroad ;  and  have  commenced  an  action  against  Green  for  re- 
covering of  700/.  4  per  cent.  Consolidated  Bank  Annuities,  the  pro- 
duce of  400/.,  part  of  the  money  due  to  the  estate  of  Doran,  and 
paid  by  Simpson  and  Graham. 

The  prayer  of  the  bill  was,  that  O'Halloran  and  his  wife  may  ac- 
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count  for  the  personal  estate  of  Doran,  come  to  their  hands,  after 
payment  of  his  debts  and  funeral  expenses  ;  that  they  may  be  res- 
trained from  proceeding  in  their  said  action  against  Green^  and  from 
recovering  any  money  due  upon  securities  in  the  hands  of  Green, 
Simpson,  Graham,  and  Tunno,  and  other  persons,  belonging  to 
John  Doran,  deceased ;  that  Simpson,  Graham,  and  Tunno, 
[*653]  *may  pay  the  money  due  from  them  respectively  into  the 
bank,  and  be  restrained  from  paying  it  to  O'Halloran  and 
his  wife ;  that  Simpson  may  account  for  so  much  of  the  personal  es- 
tate of  Doran  as  was  in  his  hands  at  the  time  Green  gave  him  notice 
not  to  pay  to  O'Halloran  ;  that  the  residue  may  be  ascertained,  and 
two  third  parts  be  set  apart  and  appropriated  for  the  benefit  of  the 
Plaintiffs  according  to  the  statute  of  Distributions,  and  laid  out,  &c. ; 
that  a  writ  of  Ne  exeat  regno  may  issue  against  O'Halloran  ;  and,  if 
it  shall  appear,  that  Simpson  has  paid  to  O'Halloran  any  of  the 
moneys  aforesaid,  that  hd  may  be  decreed  to  answer  the  same  ;  or  if 
it  shall  appear,  that  he  has  given  securities,  that  he  may  be  restrained 
from  paying  the  moneys  mentioned  therein  to  O'Halloran,  and  may 
pay  the  same  into  Court ;  and  that  O'Halloran  may  be  restrained 
from  negotiating  such  securities. 

The  Defendant  Simpson  put  in  five  answers ;  and  the  bill  was 
amended  after  each  of  the  first  four.  The  last  amendment  was  upon 
the  28th  of  February  1798.  Joseph  Doran,  one  of  thennfant  Plain- 
tifis  died ;  and  the  bill  was  revived  against  Joseph  Green  ;  who  took 
out  administration,  to  him.  O'Halloran  and  his  wife  being  also  dead, 
the  bill  was  again  revived  against Guest ;  who  took  out  admin- 
istration to  Martha  O'Halloran  and  administration  de  bonis  non  of 
John  Doran. 

The  Defendant  Simpson  by  his  first  answer,  which  was  filed  in 
September  1787,  stated,  that  in  August  1782,  John  Doran  being 
engaged  in  a  sea-faring  life  became  concerned  with  this  Defendant 
and  James  Graham  ;  and  there  was  an  account  current  between 
them.  Upon  the  last  account  in  1784,  a  balance  of  3856/.  Is.  Sd. 
was  due  to  Doran.  The  Defendant  John  Graham  being  indebted  to 
the  partnership  of  Simpson  and  James  Graham  gave  his  bond  to 
them  for  15007.  with  interest,  dated  the  20th  of  January,  1785,  and 
payable  the  20th  of  January  1787.  John  Tunno. being  likewise  in- 
debted to  the  partnership  of  Simpson  and  Graham  in  a  lai^ge  sum 
gave  them  his  bond  for  1500/.  with  interest,  dated  the  1st  of  March 
1785,  and  payable  the  1st  of  March  1787.  These  bonds  were  af- 
terwards delivered  up  to  the  obligors  cancelled.  The  Defendant 
admits  payment  of  500/.  to  Joseph  Green  on  the  9th  of  April  1785 
by  the  order  of  Martha  O'Halloran.  In  the  books  of  the  partner- 
ship this  Defendant  chaiged  the  said  two  sums  of  1500/., 
[•654]  as  if  lent  out  of  the  money  of  Doran;  but  they  ♦were 
their  money.  They  also  charged  to  the  account  of  Doran 
the  400/.  paid  to  Green.  Upon  or  soon  after  delivering  up  the  two 
bonds  cancelled  the  Defendant  did  duly  credit  the  account  of  Doran 
for  the  said  sums.  Administration  was  granted  to  O'Halloran  some 
VOL.  IV.  37* 
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time  in  March  last ;  and  soon  afterwards  O'Halloran  as  administra- 
tor requested  Simpson  and  Graham  to  render  an  account  current  of 
all  money  transactions  between  them  and  Doran :  which  the  De- 
fendant did ;  and  the  said  sums  of  1500/.  and  interest  were  entered 
among  other  articles.  The  balance  due  from  the  Defendant  as  sur- 
viving partner,  amounted  to  3187/.  13«.  2d.  That  account  was  ex- 
amined, settled,  and  adjusted,  and  signed,  and  the  said  balance  duly 
paid  or  satisfied,  by  the  Defendant  on  the  9th  of  March  last.  No 
other  sum  belonging  to  Doran,  nor  any  security,  remains  in  his  hands, 
nor  in  particular  the  said  two  bonds :  the  Defendant  having  pre- 
viously to  the  9th  of  March  delivered  them  up  cancelled. 

The  Defendant  Simpson  by  his  second  answer  stated,  that  he 
paid  or  satisfied  the  balance  of  3187/.  13«.  2d.  on  the  9th  of  March, 
1787,  to  O'Halloran  by  transferring  the  same  at  his  request  and  by 
his  direction  to  his  private  or  separate  account  with  the  Defendant, 
trading  under  the  firm  of  Graham  and  Simpson.  The  said  separate 
account  was  on  the  same  9th  of  March  duly  settled  and  adjusted, 
and  the  balance  due  to  O'Halloran  upon  that  account  appeared  to 
be  2541/.  16«.  10</. ;  which  was  thereupon  at  the  like  request  and 
direction  of  O'Halloran  transferred  to  his  credit  in  account  with  this 
Defendant  Simpson  and  Davison,  his  present  partner;  and  they 
have  since  paid  thereout  divers  sums  to  or  on  account  of  O'Hallo- 
ran in  their  lusiness  as  merchants.  The  Defendant  denies  that  the 
said  account  mentioned  in  the  bill  was  not  fairly  settled,  or  that  O'Hal- 
loran did  not  strictly  examine  it,  or  that  there  were  errors.  He  de- 
nies that  he  never  paid  or  satisfied  to  O'Halloran  any  money  on  the 
account  aforesaid ;  or  that  he  paid  or  satisfied  the  same  or  any  part 
thereof  after  the  filing  of  the  bill,  or  after  he  was  served  with  pro- 
cess to  answer  the  same ;  and  says,  the  same  was  fairly  and  bona 
fide  settled,  and  the  balance  paid  or  satisfied,  at  the  time  and  in  the 
manner  before  mentioned.  He  denies  that  at  the  time  he  made 
such  payment  or  satisfaction  he  knew  or  believed,  or  suspected,  or 
had  any  reason  to  believe  or  suspect,  that  O'Halloran  had  not  taken 
out  administration,  or  that  (save  as  after  mentioned)  he 
*  was  in  insolvent  or  doubtful  circumstances,  or  that  the  [*655] 
estate  was  likely  to  be  misapplied  by  him  ;  but  admits,  he 
knew,  O'Halloran  intended,  or  was  about,  to  go  abroad,  and  that  he 
was  not  a  native  or  resident  in  this  country.  He  admits,  that  Green, 
before  O'Halloran  had  taken  out  administration,  and  before  the  De- 
fendant had  paid  or  satisfied  to  him  any  thing,  had  many  conversa- 
tions and  some  correspondence  with  this  Defendant  respecting  the 
property  of  Doran  in  his  hands  and  the  most  proper  means  of  se- 
curing it  against  O'Halloran,  and  that  the  Defendant  agreed  with 
Green,  that  it  ought  to  be  secured.  He  admits,  he  was  induced  by 
the  representations  of  Green  to  believe  or  suspect,  that  the  property, 
if  paid  to  O'Halloran,  might  be  misapplied  or  in  danger  of  being 
lost ;  and  that  Green,  before  this  Defendant  made  any  payment  or 
satisfaction,  desired  him  not  to  pay  any  thing,  and  informed  him  of 
the  danger  the  property  would  be  in,  if  it  should  get  into  the  hands 
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of  O'Halloran ;  and  under  such  apprehen^on,  and  not  knowing, 
that  O'Halloron  had  or  would  have  any  lawful  right  to  be  paid,  tl^ 
Defendant  declared,  he  would  not  pay  any  part  to  O'Halloran :  but 
this  was  before  his  arrival  and  before  administration  granted  to  him. 

Previously  to  that  administration  this  Defendant  co-operated  with 
Green,  and  consented  to  become  joint  administrator  with  him ;  and 
they  applied  accordingly :  but  O'Halloran  arrived,  and  caused  a 
Caveat  to  be  entered,  and  obtained  administration  ;  and  thereupon 
or  soon  afterwards  as  administrator  he  peremptorily  demanded  an 
immediate  settlement  of  the  account  between  this  Defendant  and 
Doran's  estate  ;  and  Defendant  finding  him  legally  authorized,  and 
conceiving  himself  no  longer  able  to  oppose  him  with  effect,  or  with 
propriety  to  resist  the  payment  to  him,  did  accordingly  pay  or  sat- 
isfy him  in  respect  of  the  said  account  before  the  filing  of  the  bill, 
and  to  the  best  of  his  remembrance  or  belief  before  he  had  any 
knowledge  or  notice,  that  any  bill  was  to  be  filed,  in  the  manner  and 
at  the  time  before  mentioned.     He  does  not  know,  when  he  had 
first  notice,  that  the  Plaintiffs  would  file  a  bill :  but  to  the  best  of 
his  remembrance  and  belief  it  was  but  very  shortly,  if  at  all,  before 
the  bill  was  filed.    He  denies,  that  to  the  best  of  bis  knowledge  or 
belief  O'Halloran  was  insolvent  at  the  time  the  account  was  setded. 
He  admits,  that  upon  the  representations  of  Green,  he  thought  it 
probable,  O'Halloran  might  use  some  of  the  moneys  paid  to  him  as 
administrator :  but  he  (this  Defendant)  thought  himself  bound  to 
pay.     He  denies,  that  he  paid  all  or  any  part,  or  gave  any  security 
to  O'Halloran,  before  O'Halloran  procured  administration  ;  except 
that  prior  to  granting  the  administration  the  Defendant  paid  and  ad- 
vanced several  sums  of  money  to  O'Halloran  upon  his 
[*656]     ^separate    and    private   account;    and  the    Defendant 
charged  all  such  payments  to  the  separate  account,  and 
not  to  his  account  with  Doran's  estate.     He  cannot  set  forth,  when 
administration  was  granted ;   nor,  whether  he  saw  the  same  be- 
fore the  9th  of  March :  but  he  saw  the  same  upon  that  day,  and 
before  he  paid  or  satisfied  O'Halloran  the  said  balance. 

The  account  entered  under  the  date  of  the  9th  of  March,  1787, 
contained  the  following  entry  : 

<'  By  our  assumption  of  Graham's  bond  1500/." 

The  account  contained  a  similar  entry  as  to  Tunno's  bond  ;  with 
interest  upon  each.  A  receipt  for  the  balance  was  signed  by  O'Hal- 
loran 

The  third  answer  contained  the  account  of  Doran  from  the  31st 
of  December,  1784,  the  date  of  the  former  settlement,  to  the  30th 
of  June,  178iS.  The  balance  then  due  to  the  estate  oJf  Doran  was 
144/.  18«.  9<£.,  after  charging  the  said  estate  with  two  several  sums 
of  1500/.  in  the  said  account  mentioned  to  have  been  lent  by  Gra- 
ham and  Simpson  to  John  Graham  and  Tunno  upon  their  respective 
bonds.  The  account  was  farther  continued  to  the  9th  of  March, 
1787.  The  balance  then  was  3187/.  13*.  2d.  In  such  account 
credit  was  given  to  tlie  estate  for  the  said  two  sums  and  the  interest 
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/  upon  the  said  bonds,  as  having  been  received  by  Simpson  in  dis- 
charge thereof.  The  Defendant  admits,  5002.  was  paid  by  him  and 
his  partner  Graham  to  Green.  He  admits  frequent  requests  from 
Green  not  to  pay  to  O'Halloran,  but  cannot  set  forth,  when  they  were 
&st  made.  They  received  a  letter  from  Martha  O'Halloran  from 
New  Providence,  dated  the  26th  of  August,  1786,  expressing  her 
hope,  that  they  had  not  protested  O'Halloran's  bills,  and  that  they 
would  settle  with  him  finally ;  and  saying,  she  had  redrawn  bills, 
and  hoped,  they  would  honor  them.  On  the  8th  of  March  the  De- 
fendant ^received  a  letter  from  O'Halloran,  after  having  obtained  ad- 
ministration ;  saying,  he  would  come  the  next  day  to  make  a  final 
settlement,  and  desiring  the  Defendant  to  be  prepared,  or  to  abide 
the  ccMisequences ;  and  saying,  that  he  (O'Halloran)  had  directed  a 
bill  in  Chancery  to  be  filed  against  Green  without  delay.  For  that 
reason  the  Defendant  submitted.  The  account  was  settled  on  the 
9th  of  March  in  the  presence  of  the  clerk  of  the  Defend- 
ant's *  solicitor ;  and  the  balance  was  upon  the  same  9th  [*  657] 
of  March  or  in  some  convenient  time  afterwards  transfer- 
red to  the  private  account  of  O'Halloran  in  the  usual  course  of  their 
business  as  merchants.  The  Defendant  admits,  there  was  no  other 
consideration  for  the  said  transfer.  He  denies,  that  he  and  O'Hal- 
loran had  no  dealing  until  about  the  time  O'Halloran  called  for  an 
account  of  Dtoran's  estate  ;  for  the  Defendant  having  been  informed 
about  April  1786,  that  O'Halloran  had  married  the  widow  of  Doran, 
accepted  a  bill  drawn  by  O'Halloran  upon  him  for  232.  lis. ;  which 
was  paid  in  July  1786  ;  which  made  it  necessary  for  the  Defendant 
to  open  an  account  with  O'Halloran.  The  Defendant  admits,  he 
had  no  dealings  with  O'Halloran  prior  to  that.  O'Halloran  ar- 
rived in  England  in  August  following ;  and  having  brought  letters 
of  recommendation  from  the  Defendant's  correspondents  abroad,  the 
Defendant  continued  his  separate  dealings  with  him,  and  between 
July  1786  and  the  9th  of  March  1787  had  paid  and  advanced  to 
him  and  for  his  use  upon  his  separate  and  distinct  account  divers 
sums  of  money,  amounting  in  the  whole  to  6452.  16«.  4d. ;  and 
upon  the  said  9th  of  March  1787  the  said  account  was  also  settled  ; 
and  the  same  being  finally  settled,  and  the  Defi^ndant  having  shordy 
before  taken  Davison  into  partnership,  the  balance,  which  remained 
due  to  O'Halloran  upon  the  said  account  kept  in  the  firm  of  Gra- 
ham and  Simpson,  namely,  2541/.  16«.  10(2.,  which,  and  no  more, 
was  then  due  on  the  balance  of  such  account,  to  the  best  of  this 
Defendant's  knowledge  and  belief,  was  upon  the  same  9th  of  March 
or  in  some  convenient  time  afterwards  transferred  from  the  account 
in  the  firm  of  Graham  and  Simpson  to  O'Halloran's  account  with 
the  Defendant  and  Davison  ;  and  proper  entries  were  made  in  the 
usual  manner ;  and  the  Defendant  and  Davison  in  consequence  of 
such  transfer  accepted  and  paid  divere  bills  of  exchange,  which  had 
been  previously  drawn  upon  them  by  O'Halloran  or  his  wife  on  ac- 
count of  Doran's  estate  ;  which  they  should  not  otherwise  have  ac- 
cepted ;  aud  they  have  since  also  paid  divers  sums  of  money  on 
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account  of  O'Halloran  in  the  way  of  their  businesB  as  merchants ; 
by  reason  of  all  which  payments  the  said  original  transfer  or  balance 
of  3187/.  I3s.  2d.  was  very  considerably  reduced.     The  Defendant 
denies,  that  John  Graham  or  Tunno  was  indebted  to  the 
[^  658]     *  estate  of  Doran  by  bond  or  otherwise  to  the  amount  of 
1500/.  each,  or  any  part  thereof;  or  that  the  Defendant 
did  assume  any  such  bonds  upon  himself,  or  pay  or  pretend  to  pay 
the  amount  to  O'Halloran  :  but  the  Defendant  admits,  that  in  and 
prior  to  the  year  1785  they  were  respectively  indebted  to  Graham 
and  Simpson  as  merchants  in  a  considerable  sum  ;  and  being  so  in- 
debted became  bound  to  them  in  the  said  two  bonds,  dated  the  20th 
of  January  and  the  1st  of  March,  1785.     James  Graham  and  this 
Defendant  lived  upon  terms  of  great  intimacy  with  Doran,  and  had 
liberty  to  manage  his  money  concerns  in  Great  Britain,  and  particu- 
larly his  moneys  in  their  hands,  as  suited  their  own  convenience  and 
his  interest ;  and  early  in  1785,  understanding  that  he  was  danger- 
ously ill,  and  apprehending,  they  might  be  called  upon  by  his  repre- 
sentative for  payment  of  the  whole  balance  without  such  notice  as 
he  would  have  given,  from  precaution,  and  for  no  other  reason,  and 
without  any  intention  to  injure  the  estate  or  suffer  the  same  to  sus- 
tain any  risk,  they  charged  to  the  account  of  Doran  under  the  res- 
pective dates  of  the  20th  of  January  and  the  1st  of  March,  1785, 
the  said  two  sums  of  1500/.  each,  as  if  they  had  been  lent  upon  the 
said  bonds  out  of  Doran's  money.     When  the  bonds  became  due, 
or  soon  afterwards,  they  were  by  the  Defendant  cancelled  and  de- 
livered up  to  the  obligors ;  and  the  Defendant  thereupon  credited 
the  account  of  Doran  with  the  said  two  sums  of  1500/.  and  interest 
from  the  dates  of  ^ch  bonds  to  the  9th  of  March,  1787,  as  sums, 
the  payment  whereof  had  been  upon  that  day  assumed  or  taken 
upon  himself  by  the  Defendant  trading  under  the  said  firm  of  Gra- 
ham and  Simpson. 

By  the  fourth  answer  the  Defendant  stated,  that  he  transferred 
the  balance  on  the  9th  of  March,  1787,  or  upon  the  morning  of  the 
following  day  :  he  does  not  recollect,  which  ;  but  supposes,  it  was 
on  the  9th  from  its  being  entered  with  that  date  in  the  day-book. 
The  transfer  was  ma(ie  openly  in  the  counting-house  in  the  usual 
course  of  business,  not  only  by  the  direction  of  O'Halloran,  but  as 
an  ordinary  proceeding  in  business  ;  that  account  being  closed,  and 
th^re  being  another  account  subsisting. 

By  the  fifth  answer  the  Defendant  stated,  that  he  hath  been  in- 
formed and  believes,  the  administration  was  granted  to  O'Halloran 
on  the  9th  of  March,  1787  ;  and  it  was  granted  to  him  as  the  husband 
and  attorney  and  for  the  use  of  Martha  O'Halloran  ;  and  therefore 
determined  upon  her  death.  There  was  not  at  the  time 
[*  659]  *  of  filing  the  original  bill,  nor  at  any  time  since,  nor  is 
there  now,  any  account  between  the  Defendant  and 
O'Halloran,  save  the  account  in  the  schedule  annexed,  beginning 
the  9th  of  March.  The  partnership  between  the  Defendant  and 
Davison  commenced  on  the  1st  of  January,  1786:  but  notwithstand- 
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ing  the  accounts  of  Doran  were  continued  under  the  firm  of  Graham 
and  the  Defendant.  He  denies  to  the  best  of  his  knowledge,  remem- 
brance, and  belief,  that  he  entered,  or  was  privy  to  the  entering,  save  as 
after  mentioned,  any  Caveat  in  the  name  of  Green  or  any  other  per- 
son against  granting  administration  to  O'Halloran,  or  that  such  was 
entered  by  any  person,  save  as  after  mentioned,  or  that  this  Defen- 
dant heard  or  knew  thereof,  save  as  after  mentioned ;  or  that  he,  or 
any  person  with  his  privity,  wrote  to  O'Halloran  to  withdraw  the 
same,  or  concerning  the  same,  save  as  after  mentioned.  He  admits, 
that  Green  never  gave  him  authority  to  withdraw  such  Caveat ;  and 
that  he  acted,  as  he  did  in  that  respect,  without  the  authority  or 
privity  of  Green.  In  February  1786  the  Defendant  received  from 
O'Halloran  and  his  wife  a  letter  of  attorney  authorizing  him  and 
Green  to  obtain  administration.  O'Halloran  being  expected  in  May, 
the  Defendant  and  Green  thought  it  prudent  to  decline  applying : 
but  O'Halloran  not  arriving,  they  applied  in  July ;  and  the  com- 
mission for  swearing  Green  duly  to  administer  issued,  and  was  re- 
turned to  this  Defendant  upon  the  17th  of  August :  but  in  that 
month  before  any  farther  proceedings  O'Halloran  arrived,  and  en- 
tered a  Caveat.  The  Defendant  is  informed  and  believes,  that, 
pending  the  proceedings,  that  is,  upon  the  8th  of  February,  1787, 
O'Halloran  received  a  letter  of  attorney  from  his  wife  ;  that  he  ap- 
plied to  Green's  proctor ;  and  was  informed,  that  the  commission 
issued  for  swearing  Green  operated  as  a  Caveat ;  that  many  appli- 
cations were  made  by  O'Halloran  to  Green's  proctor  as  to  that  ob- 
stacle ;  and  a  Caveat  was  entered  by  Green's  proctor ;  that  upon  the 
7th  of  March,  1787,  a  special  application  was  made  by  O'Halloran, 
stating  the  proceedings  ;  and  that  he  had  taken  his  passage ;  and  his 
presence  was  necessary  in  New  Providence ;  and  that  his  right  ap- 
peared to  the  Judge  so  clear  in  preference  to  the  Defendant  and 
Green  as  to  admit  of  no  farther  litigation ;  and  the  Judge  thereupon 
ordered  administration  to  be  granted ;  which  was  granted  according- 
ly, bearing  date  the  9th  of  March.  The  Defendant  wrote  a  letter, 
dated  the  28th  of  February,  to  O'Halloran,  in  answer  to  one  receiv- 
ed from  him,  which  is  lost  or  destroyed,  assuring  him,  the  proctor 
had  no  directions  from  the  Defendant  as  to  entering  the 
^  Caveat ;  that  the  Defendant  and  Green  had  applied  in  [^  660] 
consequence  of  the  powers  given  them  by  him  (O'Hallo- 
ran) and  his  wife ;  that  he  (the  Defendant)  believed  Smith  (his  at- 
torney) employed  a  proctor  to  do  the  business:  but  that  since 
O'Halloran  came,  and  entered  a  Caveat  for  reasons  best  known  to 
himself,  he  (the  Defendant)  liad  not  interfered.  The  Defendant  al- 
ways understood,  administration  was  granted  to  O'Halloran  as  hus- 
band and  attorney  of  Martha  O'Halloran,  not  by  reason  of  any  letter 
or  act  of  the  Defendant.  He  co-operated  with  Green  as  long  as  it 
was  practicable.  From  motives  of  prudence,  and  being  well  assured, 
O'Halloran  must  succeed,  the  Defendant  became  more  indifferent  as 
to  the  event  of  the  business ;  and  when  he  found,  O'Halloran  was 
duly  invested  with  legal  powers  to  enforce  an  immediate  settlement 
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of  the  said  account  between  him  and  Doran^s  estate,  and  payment, 
and  had  actually  threatened  by  letter  to  do  so,  he  thought  it  prudent 
to  submit  to  O'Ualloran's  authority  by  an  immediate  setdement ;  and 
he  (the  Defendant)  shortly  afterwards  informed  Green  of  such  set- 
tiement  by  a  letter  dated  the  12th  of  March,  1787 ;  stating,  that  he 
had  received  a  letter  from  O'Halloran,  desiring  him  to  have  the  ac- 
count ready  next  day  ;  that  O'Halloran  came,  .and  produced  his  au- 
thority from  Doctor's  Commons,  which  there  was  no  disputing  with ; 
that  the  Defendant  said  as  much  as  he  could  respecting  the  children ; 
that  O'Halloran  de,clared,  he  would  do  ample  justice  to  them,  but 
insisted  upon  the  Defendant's  making  the  settlement  directly,  or  he 
would  instantly  have  him  arrested ;  that,  considering  the  conse- 
quence that  might  be  by  alarming  his  creditors,  and  being  satisfied 
of  O'Halloran's  authority,  the  Defendant  was  induced,  though  not 
without  reluctance,  to  make  a  settlement ;  though  he  found,  O'Hal- 
loran had  undoubted  securities;  and  that  they  had  justified  for 
5000/. ;  that  O'Halloran  told  him,  he  had  given  directions  for  a  set- 
tlement with  Green  without  delay  ;  therefore  he  (the  Defendant)  was 
afraid,  all  Green's  endeavors,  which  were  from  the  best  motives, 
would  not  answer  his  expectations ;  that  he  (the  Defendant)  stood 
in  a  very  singular  and  dangerous  way  from  the  advances  he  had 
made :  but  Mr.  O^Halloran  admitted  of  them  all  in  the  settlement ; 
which  was  but  justice. 

The  answer  then  stated  several  passages  in  letters  from  Green  to 

the  Defendant,. showing,  that  Green  was  of  the  same  opinion  as  to 

the  inefficacy  of  the  opposition  and  the  inexpediency  of 

[*  661]     exposing  *  themselves  to  a  suit ;  particularly  the  following 

passage  in  a  letter,  dated  the  4th  of  July,  1786. 

^'  I  cannot  at  present  consent  to  take  a  share  in  the  administra- 
tion ;  lest  in  endeavoring  to  serve  Mrs.  O'Halloran  and  her  children 
I  should  hurt  my  own  family." 

This  answer  contained  the  same  account  as  the  former  answers 
as  to  the  two  bonds  of  John  Graham  and  Tunno :  and  it  stated  the 
account,  commencing  on  the  10th  of  March  1787  to  June  1792, 
with  O'Halloran. 

The  Defendant  John  Graham  by  his  answer  denied,  that  he  ever 
received  or  borrowed  from  Simpson  or  any  other  person  any  money, 
which  to  his  knowledge  or  belief  was  part  of  the  estate  of  Doran,  or 
executed  a  bond  or  any  other  security  for  the  use  of  Doran :  but  he 
admitted,  that  in  January,  1785,  at  the  request  of  Graham  and 
Simpson  or  one  of  them  he  gave  a  bond  for  1500/.  &c.  (as  stated 
in  Simpson's  answers) ;  which  was  delivered  up  cancelled.  No 
consideration  passed  at  the  time :  but  the  Defendant  was  indebted 
to  Graham  and  Simpson  to  a  larger  amount. 

The  Defendant  Tunno  put  in  a  similar  answer  with  respect  to  his 
bond  for  1500/.,  stated  in  Simpson's  answers. 

The  answer  and  depositions  of  Green  confirmed  the  charges  of 
the  bill ;  and  stated,  that  500/.  was  paid  to  him  by  Simpson  and 
Graham  by  a  bill  of  Martha  O'Halloran,  dated  the  11th  of  July, 
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1785.  Upon  the  9th  of  July,  1785,  they  sent  him  a  sketch  of  the 
account  to  the  31st  of  December,  1784;  making  the  balance  3856/. 
Is.  3d, ;  and  stating,  that  upon  the  20th  of  January,  1785,  they  lent 
John  Graham  1500/.  of  that  balance;  and  on  the  Ist  of  March  they 
lent  Tunno  1500/.  thereof.  (yHaUoran  afterwards  acknowledged 
the  loans  in  conversation.  The  Defendant  believes,  they  had  sent 
advice  thereof  to  O'Halloran ;  who  in  a  letter  to  him,  dated  the  20th 
of  November,  1785,  said,  he  had  written  to  them,  expressing  his 
disapprobation  of  lending  3000/.  on  private  security ;  and  he  believes, 
they  had  also  hinted  it  to  Dorah  in  his  life,  and  desired  him  on  that 
account  not  to  draw  for  more  than  500/.  without  some 
previous  notice,  in  order  *  to  prepare  the  people ;  and  that  [^  662] 
the  money  was  lodged  in  good  hands.  They  (Graham  and 
Simpson)  wrote  to  this  Defendant  complaining  of  O'Halloran's  con- 
duct in  drawing  upon  them  and  not  mentioning  it  in  his  letters  to 
them ;  wherefore  they  suffered  the  bills  to  be  noted.  -James  Graham 
died ;  and  O'Halloran  drew  many  bills  afterwards.  Simpson  and 
his  new  partner  expressed  their  disapprobation  of  that  and  of  O'Hal- 
loran's character.  A  letter  from  Simpson  to  this  Defendant  stated, 
that  their  Solicitor  cautioned  them  not  to  accept  O'Halloran's  bills : 
another  letter  contained  a  copy  of  an  opinion  of  Counsel,  taken  by 
this  Defendant  and  Simpson,  that  it  could  not  be  justified,  and 
affirming  the  children's  right  to  two  thirds  of  the  whole  property, 
both  in  England  and  abroad,  expressed  their  fears  of  O'Halloran's 
coming  over  and  getting  administration ;  <<  in  which  case  the  chil- 
dren would  lose  all ; "  and  proposed,  in  order  to  serve  the  children, 
that  Green  should  administer,  and  Simpson  join  therein.  Several 
meetings  took  place  after  O'Halloran's  arrival.  O'Halloran  pro- 
posed, that  the  administration  of  Green  and  Simpson  should  only 
extend  to  the  efiects  in  England ;  and  that  1000/.  including  the 
500/.  paid  to  Green  should  be  secured  for  the  use  of  the  children  in 
full  of  all  demands.  Simpson  proved  in  conversation  and  by  letter, 
that  2000/.  should  be  settled  upon  the  children,  and  O'Halloran 
should  take  the  rest ;  but  this  Defendant  refused  his  consent ;  as  he 
values  the  share  of  the  Plaintiffs  at  3000/.  at  least.  After  these 
meetings  this  Defendant  thought  all  matters  were  amicably  adjusted ; 
that  he  and  Simpson  were  to  have  the  administration ;  and  that  two 
thirds  of  the  whole  would  be  secured  for  the  Plaintiffs;  when 
O'Halloran  informed  him,  that  he  had  that  morning  withdrawn  his 
power  of  attorney,  and  entered  a  caveat  against  their  administration. 
The  Defendant  wrote  to  Mrs.  O'Halloran,  charging  her  not  to  give 
administration  to  her  husband;  and  left  London;  believing,  that 
neither  Simpson  nor  himself,  nor  O'Halloran,  could  obtain  adminis- 
tration Without  her  consent.  He  received  letters  from  Simpson  and 
Davison,  giving  an  account  of  O'Halloran's  conduct  and  intentions ; 
and  Simpson  appeared  the  friend  of  the  Plaintiffs.  About  the 
beginning  of  1787  the  most  pressing  letters  came  from  Mrs.  O'Hal- 
loran's father,  intreating  this  Defendant's  immediate  interference  to 
save  the  Plaintiffs  from  ruin ;  as  O'Halloran  was  spending  the  es- 
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tate,  drawing  bills,  &c.  The  Defendant  determined  to  apply  to  this 
Court ;  and  about  March  1787  he  went  to  London ;  and 
[*663]  *told  Simpson,  he  should  be  made  a  Defendant  to  a  bill 
intended  to  be  filed  on  behalf  of  the  Plaintiffs ;  and  that 
he  had  nothing  to  do  but  to  deliver  in  his  accounts  and  Sabide  the 
decision  ;  and  that  thoi^h  he  had  paid  a  great  denl  contrary  to  this 
Defendant's  advice,  yet  this  Defendant  apprehended,  he  (Simpson) 
was  still  within  the  bounds  of  safety.  Simpson  said,  he  wished  he 
had  known  it  a  little  sooner ;  as  he  had  very  lately  written  to  O'Hal- 
loran,  that  he  would  no  longer  oppose  his  getting  administration ; 
that  he  had  received  a  note  from  his  attorney,  informing  him,  that 
he  apprehended,  O'Halloran  would  get  the  administration  pretty 
soon  ;  and  he  advised  this  Defendant  to  call  upon  the  attorney  ;  and 
at  the  same  time  he  showed  this  Defendant  the  two  bonds  of  John 
Graham  and  Tunno ;  which  he  represented  to  be  part  of  Doran's 
estate.  This  Defendant  went  to  the  attorney ;  who  informed  him, 
O'Halloran  could  not  obtain  administration  until  the  27th  of  March ; 
upon  which  the  Defendant  gave  orders  for  filing  the  bill ;  and  re- 
turned to  Bristol.  He  received  a  letter,  dated  the  12th  of  March 
from  Simpson  (the  letter,  stated  in  Simpson's  answer,  acquainting 
Green,  that  he  had  settled  with  O'Halloran).  O'Halloran  com- 
menced an  action  against  this  Defendant  to  get  the  sum  of  5002.  out 
of  his  hands ;  upon  which  he  paid  it  into  Court  under  an  order  made 
in  this  cause.  O'Halloran  and  his  wife  died  before  any  answer  was 
obtained  from  them,  after  process  to  sequestration  had  issued  against 
him. 

The  evidence  for  the  Defendant  Simpson  consisted  of  the  depo- 
sitions of  his  partner  and  a  warehouse-man  as  to  the  account,  and 
the  fairness  of  the  settlement,  at  the  office  of  his  Solicitor,  and  after 
O'Halloran  had  perused  and  examined  the  account,  and  as  to  the 
transfer  of  the  balance,  &c. 

The  Solicitor  General  [Sir  John  Mitford]y  Mr.  RicJmrdsy  and  Mr. 
W,  Agary  for  the  Plaintiffs,  contended,  that  the  Defendant  Simpson 
must  be  answerable  for  two  thirds  of  the  surplus  of  the  personal  es- 
tate of  Doran  upon  the  foot  of  the  account,  dated  the  9th  of  March 
1787. 

Mr.  Chant  and  Mr.  King,  for  the  Defendant  Simpson.  Upon  the 
authority  of  Utterson  v.  Mair  (1)  this  bill  cannot  be  sustained.  That 
was  the  strongest  possible  case ;  for  all  the  facts  were  admitted  by 
the  demurrer ;  namely,  that  the  money  would  be  lost,  if  it  got  into 
the  hands  of  the  executor,  &c.  The  course  is  that,  which 
[*  674]  was  adopted  in  Taylor  v.  Atten  (2)  ;  *  where  the  husband 
of  the  executrix  being  abroad,  and  not  amenable  to  the 
process  of  the  Court,  a  receiver  was  appointed,  with  power  to  bring 
actions  in  the  name  of  the  executrix :  but  no  debtor  to  the  estate  was 
there  called  upon.     In  this  case  Simpson  is  only  a  debtor  to  the  e»- 

(1)  4  Bro.  C.  C.  270 ;  antCy  vol.  ii.  95;  see  the  note,  9a 

(2)  2  Atk.  2ia 
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tate ;  and  the  statement  is  only,  that  if  the  money  in  Simpson's 
hand  gets  into  the  hands  of  O'Halloran,  it  will  be  lost  The  bill  is 
against  a  debtor  to  the  estate  to  oblige  him  to  account  without  pass- 
ing through  the  medium  of  the  administrator,  or  first  obtaining  an 
injunction  against  the  administrator,  and  the  appointment  of  some 
other  person  to  receive  the  property.  The  prayer  of  the  bill  is  ex- 
actly that  in  Utterson  v.  Mair ;  that  O'Halloran  may  be  restrained 
from  getting  in  the  effects :  but  they  did  not  obtain  an  injunction. 
The  mere  filing  of  the  bijl  cannot  have  that  effect.  A  mere  notice 
to  the  debtor  not  to  pay  is  not  suflicient.  An  injunction  is  neces- 
sary. The  debtor  therefore  was  safe  in  paying  to  the  administrator. 
Certainly  it  would  have  been  proper  in  him  to  have  delayed  it  as 
long  as  possible :  but  the  question  is,  whether  any  thing  made  it  in- 
competent to  him  to  make  the  payment  or  a  settlement  of  the  ac- 
count with  O'Halloran  ?  There  is  nothing  in  this  case  to  take  it 
out  of  those  decisions.  Though  it  is  not  easy  perfectly  to  justify 
the  conduct  of  this  Defendant,  it  has  been  exaggerated.  If  he  could 
be  considered  in  another  light  than  as  a  mere  debtor,  still  he  is 
not  responsible  in  the  degree  in  which  this  bill  attempts  to  affect 
him. 

Solicitor  General^  in  reply.  The  application  of  Utterson  v.  Mair 
to  this  case  cannot  hold.  The  ground  of  allowing  the  demurrer 
was,  that  the  Plaintiff  ought  to  have  appUed  under  the  bankruptcy, 
or  to  have  filed  a  bill  against  the  insolvent  executor.  In  Newland 
V.  Champion  (1)  Lord  Hardwicke  conceived,  that  there  is  no  doubt, 
under  circumstances  this  sort  of  bill  may  be  filed.  Agents  or 
trustees  have  frequently  been  made  parties  to  bills  by  creditors ;  still 
more  so,  upon  a  bill  by  persons  in  the  situation  of  the  Plaintiffs, 
entitled  to  two  thirds  of  the  surplus,  and  filing  a  bill  to  have  that 
surplus  secured,  in  consequence  of  the  condition  of  the  person,  who 
obtained  letters  of  administration.  But  in  this  instance  the  under- 
taking was  by  Simpson  himself;  for  he  had  said,  the  property  ought 
to  be  secured  ;  and  that  he  should  not  pay  it  to  O'Hallo- 
ran. It  ^was  entirely  by  the  fraud  of  Simpson  that  [*665] 
O'Halloran  was  enabled  to  possess  the  money.  There  is 
a  case  of  fraud  against  Simpson ;  by  which  he  was  contriving  to 
prevent  the  Plaintiffs  from  having  the  benefit  of  the  suit  they  in- 
tended to  institute,  and  to  prevent  the  injunction  from  issuing  against 
O'Halloran.  There  is  no  truth  in  his  four  first  answers ;  but  in  the 
fifth  the  contrivance  appears  to  enable  him  to  retain  the  money  in 
his  hands  under  color  of  accounting  with  O'Halloran,  and  to  cover 
the  payments  made  to  him.  By  the  conduct  of  Simpson  the  bill 
against  him  as  agent  and  trustee  is  fully  justified.  He  was  trustee 
as  to  the  bonds  of  John  Graham  and  Tunno. 

Lord  Chancellor.  [Loughborough].  The  objection  made  to 
this  bill  is,  that  a  suit  cannot  be  maintained  on  behalf  of  the  next 
of  kin,  entitled  to  a  distributive  share  of  an  intestate's  estate,  against 

(1)  1  Ves.  105. 


665  DO&AJ7  17.  SIMPSON.  [1799. 

a  debtor  to  the  estate,  who  has  arranged  his  debt  with  the  adininis- 
trator ;  and  that  objection  is  supported  by  a  case,  in  which  to  a  bill 
by  a  creditor  of  a  bankrupt  upon  a  debt  accrued  subsequent  to  the 
bankruptcy  against  the  assignees  in  respect  of  the  surplus  a  demur- 
rer was  allowed.  In  the  case  of  a  creditor  or  of  next  of  kin,  if 
they  can  state  a  case,  that  the  representative  is  colluding  with  the 
debtors  to  the  estate,  and  diminishing  the  fund,  they  have  a  right 
upon  that  ^ound  of  collusion  to  make  the  debtor  a  party,  to  obtain 
a  discovery,  and  upon  that  discovery  to  attach  upon  the  money,  and 
to  prevent  the  payment  of  the  money  or  a  settlement  of  the  account 
by  collusion  between  the  representative  and  the  debtor.  The  au- 
thority of  Lord  Hardwicke  in  that  case  cited  from  Vesey  has,  1  be- 
lieve, been  supported  by  a  vast  number  of  cases ;  where  it  has  been 
necessary  for  a  party,  interested  either  as  creditor,  or  as  being  en- 
titled to  a  distributive  share  of  the  personal  estate,  not  to  permit  the 
administration  to  go  on  abusively  or  coUusively  between  the  repre- 
sentative and  a  person,  who  is  indebted  to  the  estate. 

But  Mr.  Simpson  is  in  a  very  different  situation  from  that  of  a 
debtor  to  the  estate.  He  was  agent  to  the  intestate.  According  to 
the  account  he  gives  himself  he  had  placed  out  the  effects  of  the 
intestate,  using  the  power  and  confidence  placed  in  him,  in  two 
securities  by  bond ;  of  which  he  had  given  notice  to  the  principal ; 
upon  which  bonds  he  had  carried  on  in  his  accounts  the  interest,  as 

paid  upon  those  bonds  to  the  estate  of  Doran ;  upon  which 
[*  666]     he  *  charged  commission  as  agent  as  for  money  placed 

out  upon  a  loan  ;  and  after  the  death  of  Doran  he  repre- 
sents it  to  those  acting  for  the  children  as  a  specific  part  of  the 
estate  of  Doran  secured.upon  these  bonds ;  for  which  he  was  respon- 
sible. It  is  in  vain  for  him  now  to  say,  all  this  is  false ;  that  he  had 
not  lent  the  money  of  Doran,  and  taken  the  bonds  as  due  to  that 
estate  ;  but  that  he  thought  fit  at  the  date  he  mentions  to  make  two 
debtors  to  I^im  give  bonds,  and  to  represent,  that  these  securities 
were  taken  of  Doran's  estate.  They  swear  certainly,  that  they 
knew  nothing  of  it ;  that  they  were  simply  bonds  given  to  Simpson ; 
and  he  gave  them  back  cancelled ;  therefore  they  are  dischaiged ; 
as  they  certainly  are :  but  I  must  hold  him  to  the  duty,  according  to 
the  situation,  in  which  he  placed  himself,  by  the  representations  he 
made,  both  to  Doran,  and  after  his  death  to  those  acting  for  the 
children ;  upon  which  they  were  about  to  take  measures  for  securing 
the  properly. 

Then  after  the  arrival  of  O'Halloran  in  England,  I  shall  not  detail 
the  circumstances :  but  the  whole  makes  up  a  case  of  collusion  be- 
tween them  for  an  interested  purpose.  The  interest  is  extremely 
obvious.  Simpson  manages,  that  O'Halloran  shall  get  out  adminis- 
tration at  a  particular  date ;  knowing  the  intention  of  those  acting 
for  the  children  to  file  a  bill  to  prevent  him  from  receiving  the  pro- 
duce and  leaving  England  with  it.  Upon  the  9th  of  March,  1787, 
Simpson  settles,  as  he  calls  it,  with  O'Halloran.  What  is  it  he  set- 
tles ?     He^  had,  very  imprudently,  holding  out  different  colors  to 
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Green,  sufiered  O'Halloran  to  draw  upon  him,  when  he  bad  no 
right  to  draw.  He  bad  involved  himself  to  the  amount  of  600/. 
with  O'Halloran.  It  is  clear  Simpson  knew  his  circumstances ;  that 
he  was  not  fit  to  be  trusted  with  the  administration  of  property  in 
which  others  were  interested,  if  it  could  be  prevented.  He  talks  of 
measures  intended  to  be  taken  against  him  by  O'Halloran;  that 
O'Halloran  threatened  to  arrest  him.  He  might  have  arrested  him : 
but  the  arrest  would  have  been  vain.  It  might  have  been  frustrated 
upon  application  to  a  Judge.  O'Halloran  was  indebted  to  him  in  a 
lai^r  sum  than  could  have  been  possibly  stated  as  due  to  him ;  for 
these  two  bonds  would  have  be^n  sufficient  to  have  satisfied  any 
thing  due  to  the  estate  of  Doran.  Upon  a  representation  of  the 
circumstances  by  Simpson  the  representatives  of  Doran 
would  have  been  stopped  *  immediately  from  making  any  [*  667] 
demand  against  him.  Then  what  is  the  farther  case  ?  If 
the  whole  case  had  been  disclosed,  it  would  have  been  the  duty  of 
Simpson  to  have  had  the  money  paid  into  Court.  Instead  of  noak- 
ing  any  actual  payment  of  money,  he  reimburses  himself  for  all  the 
biUs,  which  he  sufiered  O'Halloran  to  draw  without  any  right  to 
draw ;  bills  for  spall  sums  at  long  dates ;  with  all  the  advantage 
arising  from  the  negotiation  of  the  money :  750/.  remained  in  his 
hands  from  1793  without  any  [Nroduction  or  account  of  it. 

Upon  these  grounds  of  a  fraudulent  and  interested  collusion  with 
O'Halloran,  which  has  produced  a  loss  to  the  estate,  I  must  hold 
Simpson  accountable,  as  he  would  have  been,  if  the  truth  of  the 
case  was,  as  he  represented  it,  namely,  that  the  bonds  had  been 
standing  out  due  from  those  obligore.  They  would  have  beep  part 
of  the  specific  estate,  for  which  Simpson  was  a  trustee.  For  that 
he  is  answerable :  but  at  the  same  time  he  is  only  answerable  for 
what  would  have  been  the  share  of  the  children. 

Direct  an  account  of  the  personal  estate  of  Doran  against  the  De- 
fendant Simpson :  and  an  inquiry,  what  is  the  amount  of  the  share 
of  the  children ;  namely  two  thirds  of  the  surplus ;  and  declare,  that 
the  Defendant  Simpson  is  answerable  for  that,  with  costs. 

SxK,  anU^  note  3  to  UU^non  v.  JUauTf  3  V.  95. 


VOL.  IV.  38 


667  spuRBiEa  V.  uancock.  [1799. 

SPURRIER  t;.  HANCOCK. 

[1799,  Mat  30;  June  3,  la] 

Specific  performance  refused  on  the  laches  and  trifline  conduct  of  the  Plaintiff; 
the  contract  being  for  a  sale  to  the  Plaintiff  under  a  bankruptcy  of  a  reveision- 
ary  interest  for  me ;  which  in  the  interval  fell  into  possession.  The  Defend- 
ants having  also  been  in  some  degree  remiss,  the  Ibill  was  dismissed  without 
costs  upon  delivering  up  the  agreement  (a) 

The  bill  was  filed  for  a  specific  performance  of  an  agreement  for 
a  purchase  from  the  Defendants,  assignees  (1)  of  Thomas  Porter 
Banner,  a  bankrupt,  of  a  reversionary  interest  of  the  bankrupt  for 
his  life  in  the  rents  and  profits  of  certain  estates,  namely  a  freehold 
farm  at  How  in  Yorkshire,  expectant  upon  the  death  of  either  of 
two  persons,  and  a  freehold  estate  at  Oswaldkirk  in  Yorkshire,  ex- 
pectant upon  the  death  of  certain  persons  and  the  failure  of  issue 
male  of  one  of  them.  The  circumstances  under  which  this  bill  was 
filed,  were  these.  The  bankruptcy  happened  in  May 
[^668J  1792.  The  Defendants  employed  *the  Plaintifi*  as  an 
auctioneer  to  sell  the  bankrupt's  reversionary  interest  in 
the  estates  in  Yorkshire.  At  their  request  he  went  to  Yorkshire  for 
the  purpose  of  getting  the  necessary  information,  in  order  to  pre- 
pare the  particular.  The  bankrupt's  interest  in  these  estates  was 
?ut  up  to  sale  the  31st  of  January  1793 :  but  it  was  not  sold.  The 
laintifT  then  offered  to  purchase  it  himself  for  lOOOZ. ;  which  offer 
was  accepted  by  a  letter,  dated  the  5th  of  February  1793.  The  ab^ 
stract  was  delivered  upon  the  3d  of  July  1793 ;  and  was  laid  before 
Mr.  Sidebotham  on  behalf  of  the  Plaintiff;  and  several  objections 
were  made  to  it ;  in  consequence  of  which  a  correspondence  took 
place  between  the  solicitors  of  the  parties ;  and  endeavors  were  used 
to  procure  farther  information. 

The  Defendant's  solicitors  wrote  to  the  solicitor  for  the  Plaintiff, 
inclosing  a  letter,  which,  they  say,  he  will  see,  has  furnished  every 
particular,  that  can  be  procured  ;  and  this  they  hope  will  prove  sat- 
isfactory ;  and  desire  an  answer  by  Saturday  or  Monday.  By  a 
letter  to  them  from  the  Plaintiff's  solicitor,  dated  the  19th  of  Octo- 
ber, he  informs  them,  that  the  abstract  of  the  title  has  been  again 
laid  before  Mr.  Sidebotham,  and  is  transmitted  with  further  inquiries 
pointed  out  by  him.  By  a  letter,  dated  the  16th  of  December, 
from  the  solicitors  for  the  Defendants  to  the  Plaintiff's  solicitor 
they  say,  they  are  desired  by  the  assignees  to  request,  he  will  imme- 

(a)  Specific  performance  will  be  refused,  where  there  is  any  substantial  defect 
in  the  matter  sold  or  any  imposition  upon  the  purchaser.  See,  ante^  note  (a)  Cra- 
ven v.  Tickdl,  J  v.  60;  note  (a)  CdverUif  v.  WUUams,  1  V.  210,  and  cases  cited. 
As  the  interference  in  this  way  is  discretionary,  it  will  be  refused  where  it  would 
not  be  strictly  equitable  and  according  to  conscience.  See,  anU^  note  (a)  Cooptr 
V.  Dtnnt,  1  V.  565 ;  Benedid  v.  Lwidi  1  Johns.  Ch.  375 ;  Boobch  v.  Ruffiaford,  4 
Dessaus.  131 ;  Waters  v.  Trams,  9  Johns.  450 ;  Pratt  v.  CarroU,  8  Cranch,  471 ; 
see,  post,  p.  686,  note  (a)  Harrington  v.  Wheeler^ 

(1)  As  to  the  title  to  be  made  by  assignees  in  bankruptcy,  see  M^DonaUd  y. 
Hanson,  post,  vol.  xii.  277;  and  the  note  v.  147,  to  Pope  v.  Simpson. 
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diately  inform  them,  whether  his  client  intends  completing  the  pur- 
chase, or  not.  By  another  letter,  to  the  Plaintiff,  dated  the  3d 
January  1794,  they  say,  they  are  again  desired  by  the  assignees  to 
acquaint  him,  that  the  title  they  hav6  offered,  and  which  they  are 
ready  to  give  him,  is  the  best  they  can  make,  and  such  as  is  presumed 
to  be  sufficient ;  therefore  they  request  to  be  immediately  informed, 
whether  he  will  accept  such  title,  or  not,  as  it  is  necessary,  some- 
thing effectual. should  now  be  done  therein.  The  Plaintiff's  solici- 
tor by  a  letter,  dated  the  7th  of  January  1794  to  the  solicitors  for 
the  Defendant,  says,  he  is  directed  by  Mr.  Spurrier  to  say,  he  is 
now  ready,  as  he  has  always  been,  to  complete  his  purchase  upon 
having  a  good  title  made  out  to  him ;  that  it  is  between  two  and 
three  months  since  the  abstract  was  sent  to  them  the  last  time :  he 
refers  them  to  the  letter  he  then  wrote ;  and  suggests,  that  there 
would  be  no  great  difficulty  in  answering  the  queries  and  remarks  of 
Mr.  Sidebotham  ;  that  Mr.  Spurrier  waits  a  speedy  return 
to  him  of  the  *  abstract  with  the  necessary  information  [*  669] 
and  particulars  in  satisfaction  of  those  queries  and  remarks ; 
fo  that  the  business  may  be  no  longer  delayed. 

The  following  notice  in  writing,  dated  January  the  21st,  1797, 
and  signed  by  the  Defendants,  was  served  upon  the  Plaintiff: 

'<  In  the  matter  of  Thomas  Porter  Banner,  a  bankrupt. 
«  Sir, 

'<  We  do  hereby  again  give  you  notice,  that  unless  you  do  within 
one  week  from  the  date  hereof  make  good  and  complete  your  purchase 
of  the  reversionary  life  interest  of  the  said  bankrupt  in  divers  free- 
hold estates  in  the  county  of  York,  long  since  contracted  for,  upon 
such  title  being  given  you,  as  we  always  offered,  and  can  only  give, 
the  same  will  be  sold  to  another  purchaser,  who  is  ready  and  willing 
to  take  the  said  estate  upon  such  title  being  given  him  by  us." 

The  Plaintiff  sent  the  following  answer,  dated  Yardlesbury,  the 
26th  of  January,  1797  : 

«  Sir, 

<<  The  letter  signed  by  yourself  and  brother  assignees  of  Mr.  Ban- 
ner, and  dated  the  21st  instant,  reached  me  here  yesterday.  In 
answer  I  beg  leave  to  say,  that  I  shall  be  in  town  on  Saturday  eve- 
ning ;  and  will  call  upon  you  on  Monday  forenoon ;  when  I  hope, 
and  doubt  not,  that  some  mode  may  be  hit  upon  for  the  conclusion 
of  the  business  in  question,  that  will  be  onoe  equitable  and  agreea- 
ble to  us  all." 

By  a  letter  dated  the  20th  of  February,  1797,  from  the  solicitors 
for  the  Defendant  to  the  Plaintiff,  they  say,  they  are  desired  by  the 
assignees  to  acquaint  him,  that  they  cannot  longer  delay  the  conclu- 
sion of  the  sale  of  the  reversionary  interest  in  the  bankrupt's  estate 
purchased  by  him  long  since :  and  unless  the  same  is  fully  com- 
pleted by  Friday  next,  they  shall  be  under  the  necessity  of  dispos- 
ing of  the  same  for  the  like  sum  to  another  person  ;  and  by  a 
postscript  they  added,  that  the  assignees  desire  them  to  inform  him, 
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that  they  do  not  intend  to  take  a  shilling  less  for  the  said  estate  than 
he  was  originally  to  give ;  and  therefore  any  fiirther  meeting  on  that 

subject  wajB  wholly  unnecessary  (1). 
[•670]  «The  Plaintiff's  solicitor  by  a  letter,  dated  the  SOth  of 
February,  1797,  to  the  solicitors  for  tl«e  Defendants,  says, 
that  in  answer  to  their  letter  of  that  day  to  Mr.  Spurrier  he  is  directed 
to  say,  that  Spurrier  is  desirous  of  completing  the  purchase  on  having 
a  good  title  made  to  him ;  and  that  to  enforce  its  completion  with 
such  a  title  he  now  considers  himself  reduced  to  the  necessity  of 
filing  a  bill  against  them,  and  will  accordingly  do  so. 

The  bill  was  filed  upon  the  8th  of  April,  1797 ;  and  at  a  meeting 
of  the  creditors  of  the  bankrupt  upon  the  13th  of  April  the  De- 
fendants were  served  with  a  SubpcBna  to  answer.  The  answers  were 
put  in  upon  tUe  14th  of  July,  1797.  Tlie  replication  was  filed  in 
Trinity  Term,  1798,  after  notice  of  a  motion  to  dismiss  the  bill  for 
want  of  prosecution;  and  upon  the  12th  of  July,  1798,  an  order 
was  obtained  to  amend  the  bill ;  which  stated  only,  that  the  Plain- 
tiff agreed  to  purchase  Lot  2:  namely,  the  OswaldkiriL  estate; 
and  the  answer  admitted  the  agreement,  as  stated  in  the  bill.  The 
Subpcma  to  answer  the  amended  bill  was  returnable  the  27th  ol 
July;  and  the  answer  was  sworn  upon  the  7th  of  November, 
admitting  the  agreement  as  to  both  lots.  William  John  Ban- 
ner, one  of  the  lives,  upon  the  determination  of  which  the  re- 
versionary interest  of  the  bankrupt  was  expectant,  died  upon  the 
15th  of  August,  1797.  Arthur  Dogget  Banner,  the  only  remaining 
life  died  upon  the  5th  of  June,  1798.  Upon  the  death  of  the  fonner 
the  Defendants  in  right  of  the  bankrupt  became  entitled  to  the  pos- 
session of  one  sixth  part  of  the  premises,  which  were  the  subject  of 
the  contract ;  and  upon  the  death  of  the  other,  to  the  whole.  The 
Plaintiff  insured  the  life  of  the  bankrupt ;  who  was  about  the  age  of 
thirty-six,  and  healthy.  The  fisurther  answer  stated,  that  the  rents 
and  profits  of  the  premises  amounted  to  6  or  7002.  a  year,  and  the 
bankrupt's  life  estate  was  worth  about  80002.  In  1795  the  bank- 
rupt himself  offered  to  purchase  the  interest  of  the  assignees,  vnth 
the  title  they  had,  for  the  same  price,  at  which  the  Plaintiff  had 
agreed  to  take  it 

On  the  part  of  the  Plaintiff  was  produced  a  correspondence  be- 
tween his  solicitor  and  several  persons  in  Yorkshire,  with  a  view  to 
procure  information  as  to  the  title,  beginning  on  the  22dof  June, 

1795,  and  ending  on  the  17th  ^f  November,  1796. 
[•671]  •Mr.  Richardt  and  Mr.  Stankyy  for  the  Pkdntiff  con- 
tended, that  he  was  entitled  to  a  specific  performance ;  and 
they  relied  on  Mortimer  v.  Capper  (2)  and  Jackson  v.  lieoer  (3)  as 
■authorities,  that  the  alteration  of  circumstances  by  the  dropping  of 
the  lives  could  make  no  difference. 

Mr.  Lloyd,  Mr.  Orant,  and  Mr.  Femfter^on,  for  the  Defendants. 


(1)  This  alluded  to  some  deficiency  of  the  estate  with  respect  to  measure. 

(2)  1  Bro.  C.  C.  156. 
(3  3  Bio.  C.  C.  OOSl 
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Upon  this  aiibject  a  Cdurt  of  Equity  attends  to-  equitable  circum- 
stances ;  as,  whether  the  Plaintiff  has  acted  fidrly,  and  so  as  to  en- 
title hknselif  to  relief.  After  the  trifling  conduct  of  the  Plaintiff, 
and  his  delay,  upon  a  subject  of  this  nature,  a  contract  for  the  sale 
of  a  reversionary  estate  for  life,  which  ought  to  have  been  immedi- 
ately executed,  and  under  this*  change  of  circumstances,  he  cannot 
have  a  decree :  Newman  v.  Rogen  ^1).  In  Haye$  v.  CaryU  (2)  it 
was  held,  that  where  a  party  Iws  trifled,  Equity  will  not  decree  a 
specific  performance  in  his  favor ;  especkdly,  if  the  drcumstances 
are  altered.  In  Mortimer  t.  Capper  there  was  no  remissness  <» 
backwardness  f  yet  even  in  that  case  a  specific  perfonnance  was  not 
decreed  in  the  fiyrst  instance ;  but  the  Defendant  afterwards  sulunit- 
/  ted  to  what  appeared  to  be  the  opinion  of  tiie  Court.  In  Jackten  v. 
Lever  there  was  no  remissness  whatever,  or  reluctance  to  perform 
the  contract. 

In  this  case  the  Plaintiff  was  very  active,  when  it  was  his  interest 
to  be  soc  There  is  the  strongest  contrast  between  his  previous  and 
subsequent  conduct  The  motion  to-  dismiss  the  bill  was  made  as 
soon  as  it  could  be  by  the  course  of  the  Court.  What  the  Lord 
Chancellor  says  in  Newman  v.  Rogers  applies  closely  to  these  De- 
fendants, the  assignees  of  a  bankrupt,  and  to  this  subject,  a  rever- 
sionary fife  estate.  The  delay  was  most  detrimental.  There  was 
no  agreement  binding  the  Plaintiff. 

Mr.  Richardsj  in  reply.  Newman  v.  Rogen  applies  much  less 
than  the  cases,  that  have  been  cited  for  the  Plaintiff.  The  circum- 
stance of  not  paying  the  money  at  the  day  does  not  vitiate  the  con- 
tmct  (3).  Every  case  of  this  kind  must  depend  upon  its 
* cireumstances.  In  Newmans.  Roger 9  the  money  was  [*672] 
to  be  paid  at  a  particular  time ;  and  the  agreement  was 
peculiar ;  containing  many  articles  and  stipulations.  The  delay  of 
the  Pfaiintiff  in  this  case  arose  from  the  mistake  in  the  bill ;  which 
made  an  amendment  necessary ;  and  the  defendants  were  also  n^ 
ligent  What  were  they  about?  It  is  impossible  to  suppose,  that 
the  Plaintiff  was  not  bound  equally  with  the  Defendants. 

Master  or  thk  Roli^s  [Sir  Richard  Pbppcr  Arden].  The 
question  is,  whether  upon  this  biD  and  the  mode,  in  which  the  cause 
has  been  conducted,  and  brought  to  a  hearing,  the  Plaintiff  is  enti- 
tled to  a  specific  performance  of  this  agreement  The  reversionary 
interest  of  the  bankrupt  in  these  estates  must  undoubtedly  firom  tjie 
circumstances,  in  which  he  vras,  be  brou^t  to  an  imm^iate  sale. 
Reversionary  interests  are  not  things,  that  in  general  produce  a  good 
price ;  and  nothing  but  the  situaticm,  in  which  the  Defendants  stood, 

(l)4BraC.C.391. 

2)  5  Vin.  538 ;  1  Bra  C.  C.  27. 

(3)  As  to  the  materiality  of  the  time  with  retoence  to  the  perforaianee  of  a 
contract, see JUoyJ v. CoOdtyiBto.  C.  C. 469;  jwi<,688, n; Mr. Sanders's  note  to 
Gihstm  V.  Patterson,  1  Atk.  12;  I\nreH  v.  Elwea,  afde,  492;  and  Haninf^  v. 
ffhider,  past,  686,  and  the  note,  691.  For  the  general  principles,  hy  which  the 
discretion  of  the  Ck>urt  is  regulated  in  enforcing  or  rescinding  agreements ;  see 
Calffertif  v.  fFUUams,  and  (Mart^  v.  Rodmek,  ante,  voL  L  210, 221,  and  the  nGte» 
226. 
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as  assignees  of  a  bankrupt,  would  teUbpt  them  to  put  this  interest  up 
to  sale.  They  did  so ;  and  they  employed  this  Plaintiff  as  an  auc- 
tioneer ;  and  I  admit,  an  auctioneer  is  not  tabe  supposed  conversant 
with  titles:  but  with  regard  to  the  value  I  must  suppose  him  as  con- 
versant as  any  man,  from  the  habits  of  his  business.  He  was  not 
able  to  procure  such  a  sale  as  was  satisfactory  to  the  Defendants ; 
and  then  he  enters  into  this  agreement  for  the  purchase  of  it  him- 
self;  and  upon  the  5th  of  February,  1793,  this  agreement  was  con- 
cluded by  lum ;  who  must  be  supposed  to  have  full  knowledge  of 
the  value.  It  is  said  there  was  nothing  binding  upon  the  Plain- 
tiff:  but  his  subsequent  conduct  was  certainly  equivalent  to  an  ac- 
ceptance ;  and  he  became  bound  equally  with  the  Defendants  ;  but 
upon  this  implied  condition,  as  every  nuin  is,  that  the  justice  of  a 
Court  of  Equity  shall  not  be  extended  to  compel  any  party  to  pay 
the  purchase-money,  unless  he  has  a  title  in  the  opinion  of  the  Court 
perfectly  free  from  objection,  or  at  least,  free  from  all  reasonable  ob- 
jection (1).  Therefore  the  Defendants  were  in  this  situa- 
[*  673]  tion  ;  that  the  Plaintiff  could  *  enforce  the  contract  against 
them,  and  they  could  not  enforce  it  against  him  without 
making  a  good  title.  The  question  is,  whether  he  has  proceeded, 
as  he  ought.  Immediately  he  ought  to  have  inquired  into  the  title ; 
and  if  it  was  not  such  as  he  liked,  he  ought  to  have  said,  either  that 
he  would  take  it,  or  not.  The  abstract  was  delivered  upon  the  3d 
of  July  1793.  To  this,  it  appears,  several  objections  were  taken ; 
and  I  must  take  it  now,  that  they  were  just  objections  ;  for  they  were 
not  cured  in  1797,  and  are  still  insisted  on.  To  the  letter  of  the 
16th  of  December,  1793,  from  the  solicitors  for  the  Defendants  no 
answer  whatever  was  given.  By  the  letter  of  the  3d  of  January, 
1794,  he  again  receives  notice  from  these  Defendants,  the  assignees 
of  a  bankrupt,  selling  a  reversionary  interest,  the  life  wearing  out, 
and  with  the  chance  of  an  estate  tail  intervening,  that  the  title  they 
have  offered  is  the  best  they  can  make,  and  desiring  him  immediately 
either  to  accept  or  reject  it.  The  answer  to  that  is  the  letter  of  the 
7th  of  January ;  saying,  that  the  Plaintiff  is  ready  to  complete  bis 
purchase  upon  having,  not  such  title  as  they  can  make,  but  such  a 
title  as  the  Court  of  Chancery  will  approve ;  that  is,  insisting  upon  a 
better  title. 

From  that  time  there  is  a  considerable  chasm.  It  does  not  appear, 
whether  any  thing  passed,  except  that  they  were  endeavoring  to  ob- 
viate these  objections ;  for  in  1795  Mr.  Sidebotham  seems  to  think, 
that  his  objections  may  be  waived,  provided  certain  inquiries  were 
made.  The  application  is  renewed  in  January  1797.  It  is  asked, 
what  were  the  Defendants  about  ?  They  had  brought  themselves 
into  a  strange  situation.  If  they  had  filed  their  bill,  they  would 
have  succeeded,  I  believe,  in  getting  the  contract  rescinded:  but 
they  must  have  paid  the  costs ;  for  they  had  brought  themselves  into 

(1)  ShmUmdv.BimihjlBm.C.C.75;  Cooper  y.  Dtnne,  4  Bro.C.C.  80;  atUe^ 
vol.  1. 56Ss  [and  note  (a)],  and  the  note,  567. 

VOL.  IV.  38* 
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this  strange  situation  :  they  had  entered  into  a  contract  to  sell  an 
estate :  but  they  were  not  able  to  make  a  good  title.  Therefore 
they  rather  wished  to  prevail  upon  the  Plaintiff  to  give  it  up  than  to 
incur  this  great  expense  of  a  suit  in  Chancery. 

The  notice,  dated  the  21st  of  January  1797,  is  to  complete  the 
purchase  within  a  week  upon  the  title  originally  offered,  or  that  the 
estate  will  be  sold  to  another  person.  In  answer  to  that 
the  Plaintiff  says,  that  when  he  comes  to  town,  he  *  hopes  [*  674] 
some  mode  may  be  hit  upon  for  the  conclusion  of  the  busi- 
ness ;  not  then  accepting  the  title.  By  the  letter  of  the  20th  of 
February,  1797,  the  Defendants  fix  Friday  next ;  and  they  apprize 
the  Plaintiff,  that  they  will  not  abate  any  thing  in  the  price  on  ac- 
count of  a  difference  of  measure.  At  this  time  the  two  lives  were 
in  being.  To  that  letter  he  writes  an  answer  the  same  evening ; 
stating  that  he  is  desirous  of  completing  the  purchase  on  having  a 
good  title ;  and  to  enforce  its  completion  with  such  title  he  must 
file  a  bill.  After  having  taken  three  years,  before  he  would  give  any 
positive  answer,  whether  he  would  take  the  title  they  could  make, 
he  resorts  to  the  original  right  he  had,  and  will  not  give  it  up.  I 
roust  suppose,  the  objections  to  the  title  were  good  :  otherwise  he 
ought  to  have  taken  it  without  putting  them  to  all  this  expense.  He 
had  this  advantage  ;  that  if  the  Uves  dropped,  he  might  have  said, 
he  would  take  it.  Even  after  the  last  letter  nearly  two  months  elaps- 
ed before  the  bill  was  filed.  The  answer  was  put  in  in  three  months ; 
which  is  but  a  short  time  for  assignees  to  put  in  an  answer.  Why 
did  he  not  reply  immediately  ?  It  is  said,  there  was  a  blunder  in  his 
bill.  He  migKt  have  found  that  out.  Then  he  sleeps  a  year ;  and 
then  they  compel  him  to  go  on  by  moving  to  dismiss  the  bill ;  and 
they  say,  that  was  done  as  soon  as  by  the  course  of  the  Court  it 
could  be.  Then  he  files  a  replication ;  and  then  found  a  mistake 
in  his  bill.  In  the  mean  time  an  important  circumstance  had  taken 
place  ;  the  lives  having  dropped  ;  and  then  he  begins  to  be  in  earn- 
est in  it. 

Is  this  a  case,  in  which  the  Plaintiff  is  entitled  to  the  extraordi- 
nary interference  of  this  Court  ?  There  is  one  circumstance :  he 
has  kept  up  the  insurance  of  the  bankrupt's  life ;  which  is  so  much 
money  thrown  away.  He  may  still  bring  an  action  :  if  he  thinks  he 
can  recover.  He  ought  to  have  made  up  his  mind  long  before. 
The  only  doubt  I  have  is,  whether  this  bill  ought  not  to  be  dismiss- 
ed with  costs.  The  Defendants  might  have  brought  it  to  an  issue 
much  sooner.  I  am  clear,  the  bill  must  be  dismissed ;  but  I  am  in- 
clined to  dismiss  it  without  costs,  the  Plaintiff  delivering  up  the 
agreement. 

After  the  cause  had  stood  over  a  few  days  the  bill  was  dismissed ; 
with  cost,  unless  within  a  month  the  Plaintiff  should  deliver  up  the 
agreement ;  and  in  that  case,  without  costs  (1). 

1.  As  to  the  title  a  parchaser  has  a  right  to  ioaist  on,  see  the  notes  to  Cooper 
V.  Deninty  1  V.  565. 

(!)  Beames  on  Costs,  63. 
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2.  That  time  mav  be  made  of  the  essenoe  of  a  contract;  see  note  2  to  JGofoti  t. 
Lrnn^  3  V.  690.  And  as  to  purchases  of  reversionary  interests ;  see  the  note  to 
CMdy.  LordJBnngdon,  I  V.  94. 
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[1799,  JuwE  7.] 

Leoact  of  2400L  in  the  5  per  cent  Coneolidated  Bank  Annuities:  decreed,  that 
240(M.  5  per  cent  Annuities,  namely,  Navy  BiUa  should  be  purchased ;  evidence 
of  the  intention  and  niistake  as  to  the  fund  being  rejected,  (a) 

LucT  Russell  by  her  will,  after  declaring,  that  as  to  the  worldly 
estate  she  was  possessed  of,  she  gives  as  follows,  gave  to  William 
Minchin  and  William  Green  10007.  upon  trust  to  lay  the  same  out 
upon  government  or  other  security,  upon  certain  trusts.  The  will 
then  proceeded  thus : 

"  I  also  give  and  bequeath  to  William  Minchin,  of  New-Inn,  Lon- 
don, and  William  Green  of  Basingstoke  aforesaid,  gentlemen,  a  far- 
ther sum  of  2400/.  in  the  5  per  cent.  Consolidated  Bank  Annuities, 
in  trust  to  the  uses  following :" 

The  will  then  declared  the  trusts,  namely,  in  the  first  place  to  pay 
and  apply  the  interest  and  proceeds  of  one  moiety  thereof  unto  and 
between  tlie  testatrix's  cousins  Mrs.  Jane  Snook  and  Mrs.  Elizabeth 
Clarke  in  equal  proportions  during  their  joint  lives ;  and  upon  the 
death  of  either  of  them  then  to  pay  the  whole  interest  of  the  said 
moiety  to  the  survivor  for  life  ;  and  to  pay  and  apply  the  interest 
and  proceeds  of  the  other  moiety  of  the  said  sum  of  2400/.  unto  John 
Chambers  of  Basingstoke,  until  his  daughters  respectively  attain  their 
ages  of  twenty-one  years  ;  and  from  and  after  the  decease  of  the 
survivor  of  Jane  Snook,  and  Elizabeth  Clarke  the  testatrix  gave  and 

(a)  As  a  general  rule,  a  will  is  not  to  be  expounded  by  extrinsic  evidence. 
Hence  the  intention  of  a  testator  in  making  a  specific  bequest,  or  in  giving  a 

Cneral  legacy,  cannot  be  controlled  by  the  statement  of  his  property.  1  Roper, 
igacies,  oy  White,  223,  ch.  4,  §  4.  The  present  case  shows  that  where  the 
legacy  is  gmartd  of  a  nan  of  money  in  a  particular  stock,  in  which  the  testator 
hi^  no  property,  evidence  cannot  be  received  to  diow  that  he  meant  to  g[ive  it  out 
of  other  projierty  of  which  he  was  possessed  in  another  stock.  The  principle  of 
this  decree,  it  has  been  said,  is,  that  the  legacy  being  in  form  general  of  a  sum  to 
be  invested  in  a  fund  sufficientlv,  though  inaccurately  described,  the  executor 
should  purchase  the  sum  specified,  in  the  fund  intended ;  and,  since  there  was  no 
necessity,  as  in  the  instance  of  a  specific  legacy,  to  resort  to  the  state  of  the  tes- 
tator's property  to  ascertain  the  agreement  between  it  and  the  thing  given,  evi- 
dence dehors  the  will  was  not  admissible  to  raise  a  mistake,  and  then  to  correct  it 
upon  proof  of  the  testatrix's  intention.  Hence  this  case  is  said  to  be  in  harmony 
with  the  distinctions  which  have  been  made  on  the  admissibility  of  extrinsic  evi- 
dence in  exposition  of  wills.  Ibid,  225 ;  see,  cnUe,  note  (a)  Sdwood  v.  Mldmof^ 
3  V.  306w  As  to  the  difference  between  specific  and  pecuniary  legacies,  particu- 
larly with  regard  to  stock,  see  posljV*  74^  note  (a)  Sjrby  v.  PoUer.  As  to  le^- 
cies  of  debts,  ante,  p.  555,  note  (a)  Vhauorth  v.  needu  And  as  to  the  inclination 
of  the  Court  against  specific  legacies,  note  (a)  Coleman  v.  Coleman^  2  V.  639. 
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bequeathed  the  interest  of  the  said  other  moiety  in  like  manner  unto 
the  said  John  Chambers,  until  his  said  daughters  shall  respectively 
attain  their  ages  of  twenty-one  years  ;  and  when  and  as  each  of 
them  shall  attain  such  age,  she  directed,  that  a  proportionable  part  of 
the  said  moiety  of  3400/.  shall  be  transferred  into  the  name  of  each 
of  them  upon  attaining  such  age  respectively  ;  and  upon  the  decease 
of  the  survivor  of  them,  the  said  Jane  Snook  and  Elizabeth  Clarke, 
provided  they  shall  have  attained  such  age,  as  aforesaid,  then  a  pro- 
portionable part  also  of  the  other  moiety  to  be  in  like  manner  trans- 
ferred to  each  of  them  respectively  upon  their  attaining  such  age,  as 
afiN^esaid ;  and  in  case  of  the  death  of  either  of  the  daughters  of  the 
said  John  Chambers  before  the  age  of  twenty-one  years  she  direct- 
ed, that  the  share  of  her  or  them  so  dying  shall  go  to  and  be  equally 
divided  among  the  survivors  upon  attaining  their  respective  ages  of 
twenty-one  years,  as  aforesaid.  The  testatrix  then,  after 
giving  some  specific  and  *  pecuniary  legacies,  disposed  of  [*676] 
the  residue ;  and  appointed  Minchin  and  Green  her  ex- 
ecutors. 

The  bill  was  filed  against  the  executors  by  John  Chambers  and  his 
children ;  praying  in  the  alternative,  cither  that  the  sum  of  2400/. 
shotild  be  laid  out  in  5  per  cent  Annuities,  or  that  so  much  money 
should  be  laid  out  as  would  purchase  2400/.  capital  stock  in  the  5 
per  cent.  Bank  Annuities. 

It  appeared  by  the  answer,  that  the  only  stock,  which  the  testatrix 
had  at  the  time  of  her  death,  was  156/.  per  ann.  Long  Annuities. 
The  Defendants  submitted,  whether  the  sum  of  2400/.  5  per  cent. 
Navy  Bills  or  Victualling  Bills  ought  to  be  purchased. 

The  Defendants  went  into  the  evidence  of  the  intention,  and  to 
show,  that  there  was  a  mistake  in  the  will  as  to  the  fund,  but  the 
Lord  Chancellor  would  not  permit  it  to  be  read. 

The  Solicitor  Oeneral  [Sir  John  J^tford]  and  Mr.  Martin^  for  the 
Plaintiffs.  The  answer  ot  the  Defendants  is  an  extraordinary  one ; 
and  contains  what  could  not  be  given  in  evidence.  The  only  ques- 
tion is,  whether  the  Plaintifis  are  not  entitled  to  have  2400/.  laid  out 
in  5  per  cent,  stock,  or  to  have  2400/.  5  per  cent,  stock  purchased. 
The  sura  of  2400/.  is  intended  to  be  given.  As  to  the  first  legacy  of 
1000/.  there  is  a  general  power  of  laying  that  out  in  any  fund.  As 
to  the  2400/.  the  construction  must  be,  that  she  meant  that  sum  to 
be  paid :  but  for  the  benefit  of  those  interested  in  it  for  life  she 
meant  it  to  be  laid  out  in  5  per  cent.  Annuities,  and  not  in  any  other 
fund.  Either  the  sum  of  2400/.  is  given,  to  be  laid  out  in  a  partic- 
ular fund,  or  a  sum  to  the  amount  of  2400/.  of  a  particular  fund  is 
given.  Whether  the  legacy  is  accurately  described,  or  not,  if  the 
Court  sees  the  intention,  it  will  be  adopted.  There  are  5  per  cent. 
Bank  Annuities ;  though  they  are  not  consolidated.  It  is  true,  they 
are  ordinarily  called  Navy  Annuities :  but  they  are  payable  at  the 
Bank. 

Attorney  General  [Sir  John  Scottj]  for  the  Defendants.    The 
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doctrine  of  Fonnereau  v.  Payntz  (1)  ought  to  be  applied  to  this 
case ;  and  there  being  no  such  fund  as  that  described,  ev- 
[*  677]  idence  ought  to  be  admitted.  *  The  Defendants  say,  the 
description  comes  as  near  Bank  Long  Annuities  as  any 
thing  else :  and  being  possessed  of  1562.  per  ann.  Long  Annuities, 
she  must  be  understood  to  intend  to  give  of  those  Long  Annuities 
so  much  as  will  produce  120/.  per  ann. 

Lord  Chancellor  [Loughborough].  Is  not  the  rule  quite  set- 
tled, that  where  a  testator  gives  stock,  which  he  does  not  possess, 
the  legatee  is  entitled  to  have  the  stock  purchased  ?  I  cannot  doubt 
about  it.  There  is  a  long  limitation  over  upon  this  l^acy,  that  does 
not  apply  well  to  a  Long  Annuity.  There  is  no  other  5  per  cent 
fund  but  the  Navy  Annuities.  The  whole  description  is  not  true. 
There  are  public  funds,  5  per  cent.  Annuities. 

The  decree  declared,  that  it  wbjb  the  intention  of  the  testatrix, 
that  2400/.  5  per  cent.  Annuities  in  the  public  funds  should  be  pur- 
chased ;  and  that  the  trusts  should  be  declared  according  to  the  will. 
The  usual  accounts  were  directed  :  and  in  case  of  a  deficiency  of 
assets  the  legatees  to  abate  in  proportion,  &c.  (2). 

[This  note  relates  also  to  &  C.  7  Yes.  18&] 

1.  When  stock  in  the  public  funds  is  bequeathed  by  an  improper 4enominatioD, 
or  otherwise  so  ^ven  as  to  raise  a  case  of-  latent  ambiguity,  evidence  may  be  let 
in  to  explain  what  was  really  meant  See,  oiife,  note  2  to  Baugh  v.  Budj  1 V. 
257. 

2.  As  to  the  acts  by  which  one  executor  may  render  himself  responsible  {(x  the 
misapplication  of  assets  by  his  co-executor,  see  the  notes  to  Balchen  v.  Scott,  2 


CLARKE,  Ejo  parte. 

[1799,  June  a] 

Separate  creditors  having  received  20«.  in  the  pound  are  not  entitled  to  interest 
out  of  the  surplus  of  the  separate  estate,  until  the  joint  creditors  are  paid  20t. 
in  the  pound. 

Upon  a  joint  commission  of  bankruptcy,  with  the  usual  order  for 
keeping  distinct  a,ccounts  of  the  separate  estate  of  each  partner,  the 
separate  creditors  of  one  of  them  having  received  twenty  shillings 
in  the  pound  presented  the  petition  ;  praying  for  interest  upon  their 
debts  out  of  the  surplus  of  the  separate  estate. 

The  joint  creditors  had  not  received  twenty  shillings  in  the  pound. 

The  Solicitor  General  [Sir  John  Mitford]  and  Mr.  Cooke,  for  the 
Petition.  The  separate  creditors  are  entitled  to  interest  out  of  the 
surplus.  The  bankrupt  himself  cannot  call  for  any  part  of  the 
property,  until  the  separate  creditors  are  paid  both  principal  and  in- 

(1)  lBro.C.C.472. 

(2)  See,  antty  Sdwood  v.  MUdneofy  vol.  iii.  306 ;  and  the  note,  L  5267. 
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terest:  Bromley  v.  Ooodere  (1) ;  and  though  that  case  is  only  an 
authority  against  the  bankrupt  himself,  the  same  principle  extends 
to  the  joint  creditors ;  who  can  only  stand  in  his  place, 
and  claim,  what  he  could  claim.  *  If  there  had  been  both  [*  678] 
a  joint  and  a  separate  commission,  it  would  have  been  im- 
possible for  the  assignees  under  the  joint  commission  to  have  estab- 
lished a  claim  against  the  assignees  under  the  separate  commission, 
till  the  separate  fund  had  been  Ailly  distributed  among  the  separate 
creditors. 

Attorney  General  [Sir  John  Scott]^  for  the  Assignees.  The  rule, 
that  has  been  acted  upon  for  many  years,  is  directly  against  this 
claim.  The  precise  point  was  determined  by  Lord  Thurlow  in  1786 
in  Ex  parte  Boardman  (2). 

Lord  Chancellor  [Louohbobough].  The  case  of  the  creditors 
is  very  different  from  that  of  the  bankrupt.    They  are  creditors. 

Dismiss  the  petition.  

Tax  case  Ex  parte  Boardman^  in  conformity  to  which  the  present  decision  was 
made,  is  shortly  reported  in  1  Cox,  275.  The  broad  rule  is,  that  the  debt  to  bo 
proved  under  a  commission,  is  the  principal  and  interest  due  at  the  date  of  the 
commission :  it  is  true  that,  accoroing  to  a  long  course  of  practice,  (now  both 
sanctioned  and  extended  by  tiie  132d  sect  of  the  statute  6  Geo.  IV.  c.  16,)  a  greaX 
deal  of  debt  accrued  after  the  bankruptcy  is  paid  under  it,  when  the  state  of  the 
effects  allows  it,  —  for  instance,  all  interest  accrued,  though  after  the  date  of  the 
commission:  Ex  parte  Kodk,  1  Ves.  &  Bea.  345;  Ex  ptaie  Reeve,  9  Ves.  590: 
but  this  course  must,  it  seems,  be  modified,  when,  as  in  the  present  case,  payment 
of  interest  out  of  the  surplus  of  a  bankraptfs  separate  estate  would  deprive  his 
joint  creditors  of  payment  of  their  principaL 


AYNSWORTH,  JEc  parte. 
[1799,  June  a] 

UiiDER  an  agreement  to  take  off  a  diacount  above  5  per  cent  for  prompt  payment, 
though  according  to  the  custom  of  the  trade,  the  creditor  cannot  upon  failure 
charge  more  than  5  per  cent 

Berrinoton,  Marsh,  William  Horton  and  John  Horton,  carried 
on  business  in  partnership  as  cotton  manufacturers  until  March 
1797 ;  when  they  became  bankrupt. 

In  1796,  shordy  after  they  commenced  business,  they  agreed  to 
bleach  their  goods  with  the  petitioners,  who  were  bleachers  in  the 
county  of  Lancaster,  upon  these  terms :  that  the  petitioners  should 
send  in  their  running  account  at  the  end  of  every  three  months ; . 
and  if  the  bankrupts  should  pay  immediately,  then  the  petitioners 
agreed  to  deduct  by  way  of  discount  and  damages  out  of  the  ac^ 

(1)  1  Atk.  75;  anUjExjoarie  Afonv,  voL  L 139;  Ex  parte  MUlSy  iL  295;  £r 
pcait  Heevey  poilf  vol.  ix.  5o8. 

(2)  1  Cookers  Bankrupt  Laws,  184,  8th  edit  by  Mr.  Roots,  p.  20a 
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count  80  sent  in  after  the  rate  of  30  1'4  per  cent,  for  such  prompt 
payment. 

Under  this  agreement  the  accounts  were  regularly  sent  in,  and 
paid,  up  to  the  1  St  of  October,  1796 ;  when  the  account  for  the  {re- 
ceding three  months  was  sent  in,  amounting  to  3191.  I3s.  7  U2d. ; 
for  which  the  petitioners  could  not  obtain  payment  They  con- 
tinued however  to  bleach  for  the  bankrupts  till  the  latter  end  of 
December  following.  Their  demanlB  from  the  1st  of  October  to  the 
end  of  December,  when  they  ceased  to  bleach  for  the  bankrupts, 
amounted  to  4092.  15$.  10  l-^d. ;  of  which  no  account  had  been 
then  delivered. 

The  Commissioners  refused  to  allow  more  than  5  per  cent  dis- 
count under  the  agreement  for  the  accounts  remaining  unpaid ;  upon 
which  the  petition  was  presented  ;  praying,  that  the  petitioners  may 
be  admitted  creditors  for  the  surplus  diiscounl  according  to  the 
agreement. 

The  petition  was  supported  by  affidavits  of  eminent  bleachers  as 
-to  the  custom  of  the  trade  to  allow  laige  discounts,  namely,  SO,  25, 
and  30  per  cent. 

Mr.  C  Agar,  for  the  Petition.  There  is  no  ground  to  imagine,  a 
loan  was  intended  to  be  covered  by  this  contract.  Two  or  three 
payments  were  made  promptly ;  by  which  the  petitioners  performed 
their  part ;  and  by  the  nature  and  substance  of  the  contract  the  idea 
of  a  loan  is  negatived.  To  make  a  contract  usurious  there  must  be 
a  loan  of  money,  wares,  merchandise^  or  other  commodities,  to  be 
repaid  or  restored  to  the  lender  with  higher  interest  than  the  stat- 
ute (1)  allows.  This  is  the  very  reverse  of  usury,  namely,  a  con- 
tract to  take  less  than  the  real  debt,  in  order  to  accelerate  the  pay- 
ment rather  than  give  time  for  it.  It  is  not  usury  to  reserve  greater 
interest  than  the  law  allows,  where  the  borrower  h^  it  in 
[*679]  his  power  to  repay  the  principal  *  without  interest  at  a 
time  certain  :  for  usury  is  an  agreement  originally  to  pay 
the  principal  with  interest  above  5  per  cent.  If  it  is  not  usury,  there 
is  no  reason,  why  the  bankrupts  shouki  not  be  bound  by  their  con- 
tract according  to  the  course  of  their  trade.  There  is  no  doubt,  a 
greater  discount  than  5  per  cent,  is  allowed  between  traders.  Floyer 
V.  Edwardt  (2)  goes  &rth^  than  this.  It  is  like  the  case  of  a 
composition :  Ex  parte  Bermet  (3). 

The  Counsel  for  the  assignees  were  stopped  by  the  Court. 

Lord  Chancellor  [Loughborough].  That  trade  of  a  goldnie- 
finer,  upon  which  Floyer  v.  Edwards  arose,  has  been  turned  into  a 
cover  for  usury.  The  custom  of  the  trade  cannot  make  the  debt 
more  than  the  money  really  due  with  5  per  cent.    The  creditor  can- 

(1)  12  Ann.  St  2,  c.  16. 

(2)  Cowp.  112. 

(3)  2  Atk.  527;  SeweU r.  Mtumm,  1  Vera.  210;  1  Eq.  Ca.  Abr.  28,  pL  3; 
HeaUieUe  v.  Croohhanks,  2  Tenn  Rep.  B.  R.  24.    As  to  £r  parte  Beimd,  see 

post,  vol.  XIX.  100,  in  the  note. 
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not  have  more  than  5  per  eent    The  CSommiraioners  have  done 
right 

The  petition  was  dismisBed  (1). 

In  the  case  Ex  jforte  Pigou^  3  Mod.  137,  Sir  John  Leach  observed,  that  it 
might  be  difficult,  in  legal  reasoning,  to  arrive  at  the  conclusion  nuide  in  the 

S resent  case ;  that  Lord  Rosslyn  [Loughborouoh]  seemed  to  have  come  to  his 
ecision  as  a  rule  of  expediency,  but  that,  at  all  events,  as  the  case  has  ever  since 
been  acted  upon,  it  oc^ht  not  now  to  be  departed  fiom. 


PRICE  V.  PAGE. 
[Rolls. — 1799,  June  i6.] 

Leoact  to  Price  the  son  of         Price :  upon  the  evidence  the  Plaintiff,  the 

only  claimant,  was  declared  entitled,  (a) 

Thomas  Bkll  by  his  will,  after  some  legacies,  gave  to 
Price  the  son  of  Price,  the  sum  of  lOoX 

The  testator  died  in  1794.  The  bill  was  filed  for  the  legacy  of 
100/.     No  other  person  claimed  it. 

In  support  of  the  Plaintiff's  claim  evidence  was  read  ;  from  which 
it  appeared,  that  he  was  the  son  of  a  niece  of  the  testator ;  that  his 
Other's  and  grand&ther's  name  was  Price  ;  that  the  testa- 
tor had  no  other  relation  of  that  name ;  that  he  *  lived  on  [*  680] 
terms  of  affection  with  the  Plaintiff,  contributed  to  his 
maintenance,  placed  him  with  an  attorney,  and  paid  duty  on  that 
occasion ;  and  that  the  testator  said,  he  had  or  would  provide  for  the 
Plaintiff,  and  that  he  had  left  him  something  by  his  will. 

Mr.  Hottist  and  Mr.  Baynetford  for  the  Plaintiff  were  stopped  by 
the  Court. 

Mr.  W.  Agar  for  the  Defendants,  the  Executors.  The  residuary 
legatees  are  not  satisfied  of  the  Plaintiff's  right.  The  question  is, 
whether  he  or  his  father  is  intended.  It  has  been  determined,  that  a 
legacy  to  Lady  is  void  (2) . 

Master  or  the  Roixs  [Sir  Richabd  Pepper  Arden].  That  is 
quite  a  different  case.  This  is  only,  that  the  testator  did  not  know 
the  Christian  name.  I  am  perfecdy  satisfied  by  this  evidence :  but 
if  the  executors  insist  upon  an  inquiry  and  an  advertisement  they 
must  have  it :  but  after  this  evidence  and  the  length  of  time  that 
has  elapsed  without  any  other  claim,  there  can  be  no  doubt    The 


(1)  Ex  jHtrU  Pigtm,  3  Madd.  ]d& 


,_,  Parol  evidence  is  admissible  to  explain  latent  ambigoities  and  to  apply  an 
instrument  to  its  sobject  See,  unie,  note  (a)  Bough  ▼.  Read,  1  V.  257 ;  and  to 
sapply  a  blank  left  for  the  Christian  name.  See,  onfe,  note  (a)  Mbot  ?.  Mauie,  3 
V.  ife 

(3)  2  Ch.  Ca.  51 ;  BmUt  v.  ManuM  Gtmnd,  2  Atk.  239 ;  Hunt  v.  HbH,  3  Bro. 
C.  C.  311.  ^^ 
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Plaintiff's  father  can  have  no  claim.  There  b  positive  evidence, 
that  the  testator  contributed  to  the  Plaintiff's  maintenance,  placed 
him  with  an  attorney,  said  he  would  provide  for  him,  and  had  left 
him  something  by  his  will. 

An  inquiry  not  being  pressed,  the  decree  declared  the  Plaintiff 
entitled  to  the  legacy  of  100/.  (1). 

See,  antey  note  3  to  Parmmi  v.  Panons^  1  V.  2ea 


[•681]  V.  LEADBETTER. 

[1799,  JuifE  12.] 
A  WORK  alleged  to  be  a  pincy  refened  to  the  Master,  (a) 

An  injunction  had  been  obtained  to  restrain  the  Defendant  from 
publishing  a  work,  alleged  to  be  pirated  from  a  work  of  the  Plain- 
tiff's consisting  partly  of  selections  from  histories  and  tours  through 
Wales,  and  partly  of  observations. 

Upon  showing  cause  against  dissolving  the  injunction  upon  the 
coming  in  of  the  answer  the  SoUcitar  General  [Sir  John  ABtford] 
said,  it  must  be  determined  by  comparison  ;  and  for  tha.t  purpose  it 
must  be  referred  to  the  Master,  as  in  Caman  v.  Bowles  (2),  to  see, 
whether  they  are  of  the  same  compilation. 

Lord  Chancellor  [Loughborough]  made  the  order  acc<»dingly. 

1.  In  cases  of  alleged  piracy  of  literaiy  property,  the  Court,  ih  order  to  save 
expense,  will  sometimes,  instead  of  directing  a  reference  to  the  Master,  compare 
the  two  works  itself,     fflnttingham  v.  JFooIer,  2  Swanst  431. 

2.  The  proprietor  of  a  copyright  must  file  separate  biUs  against  enjsh  book- 
seller taking  copies  of  a  spurious  edition  for  sale.  D3hf  v.  Daigj  2  Ves.  Jon. 
487 ;  and  see  note  2  to  Harrieon  v.  Hofg^  2  V.  323. 

3.  For  a  summaiv  of  the  general  principles  upon  which  Courts  of  Equity  set 
in  cases  of  this  kind,  see,  poH^  the  note  to  Cory  v.  Faden,  5  V.  24. 

(1)  AaU^  Mboi  V.  Maanei  voL  ilL  148;  Panona  v.  Panons^  i.  266 ;  and  the 
note,  267. 

(a)  This  is  the  practice  in  the  Courts  of  the  United  States. 

(2)  2  Bro.  C.  C.  80.  So  in  the  case  of  a  piracy  of  these  Reports,  stopped  by 
injunction.    See  the  note,  jwii,  vol.  v.  709. 
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CROMPE  V.  BARROW. 

[RoiXB.— 1799,  Juifx  1&] 

Air  appointment  exceeding  the  power  by  a  limitation  to  objects  not  within  the 
power  is  void  as  to  the  excess ;  as  where  the  power  is  to  appoint  to  children, 
and  the  appointment  is  to  a  child  for  life,  and  dter  his  decease  to  his  wife  and 
children:  bat  that  void  limitation  shall  not  defeat  a  limitation  over  to  an  object 
of  the  power,  in  case  such  child  dies  without  leaving  a  wife  or  child  surviving,  (a) 

By  settlement,  dated  the  17th  of  April,  1796,  made  previously 
to  the  marriage  of  John  James  and  Mary  Barrow,  widow,  a  lease- 
hold house  in  Tottenham-Court-Road,  of  which  Mary  Barrow  was 
possessed  for  a  long  term  of  years,  and  a  bond  to  her,  for  securing 
2000/.  and  interest,  were  assigned  to  trustees,  upon  trust,  after  the 
marriage,  subject  to  a  bond  debt  of  150/.  due  by  Mary  Barrow,  to 
receive  the  rents  and  interest,  and  to  pay  the  same  or  permit  the 
same  to  be  received  by  Mary  Barrow  for  her  life  for  her  separate  use 
and  benefit ;  and  after  her  decease,  then  upon  trust,  that  the  trustees 
should  stand  possessed  of  the  said  messuage  or  tenement  and  of  the 
said  bond  thereby  assigned,  and  the  money  due  thereon,  for  all  and 
every  the  child  and  children  of  the  said  Mary  Barrow  by  John  Bar- 
row, her  then  late  husband,  or  by  John  James  her  said  intended 
husband,  to  be  begotten,  in  such  shares  and  proportions,  and  to  be 
paid  at  such  ages  and  times,  and  in  such  manner,  as  she,  the  said 
Mary  Barrow,  should  by  her  last  will  and  testament  in  writing,  or  by 
any  writing  purporting  to  be  or  in  the  nature  of  her  last  will  and 
testament  (notwithstanding  the  said  then  intended  cover- 
ture) to  be  by  her  signed,  sealed,  and  executed,  *  in  the  [*  682] 
presence  of  two  or  more  credible  witnesses,  give,  order, 
direct,  limit,  or  appoint ;  and  that  for  such  estate  or  estates,  rights, 
and  interests,  as  she,  the  said  Mary  Barrow,  should  think  proper 
concerning  the  same  respectively  ;  and  in  case  the  said  Mary  Bar- 
row should  die  without  making  any  such  gift,  order,  direction,  limi- 
tation, or  appointment,  in  manner  aforesaid,  or  in  case  the  whole  of 
the  said  messuages,  or  tenements  and  premises,  or  the  money  in- 
tended to  be  secured  on  the  said  bond,  should  not  be  fully  and  ab- 
solutely disposed  of,  then  in  trust  to  assign  the  said  messuage  or 
tenement,  and  to  divide  the  moneys  to  be  received  from  the 
said  bond  or  so  much  thereof  respectively  as  should  not  be  so 
disposed  of  by  the  said  Mary  Barrow,  as  aforesaid,  unto  and 
amongst  all  and  every  the  child  and  children  of  the  said  Mary  Bar- 
row by  the  said  John  Barrow  deceased,  and  to  and  amongst  all  and 
every  the  child  and  children  of  the  said  Mary  Barrow  to  be  begot- 
ten by  the  said  John  James,  her  intended  husband,  in  equal  shares, 
to  be  divided  between  them  share  and  share  alike,  and  to  be  as- 
signed to  such  of  the  said  children,  as  were  or  should  be  a  son  or 

(a)  In  what  esses,  where  an  appoihter  exceeds  his  power,  the  execution  will  be 
void  only  for  the  excess.    See,  ante,  note  (a)  Brisiow  v.  Warden  2  V.  336. 
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sons  at  twenty-one,  and  to  such  as  should  be  a  daughter  or  daugh- 
ters at  twenty-one  or  marriage,  which  should  first  happen  ;  and  in 
case  any  of  them  being  sons  should  be  then  infiuits,  or  being  daugh- 
ters should  be  under  age  and  unmarried,  at  the  death  of  the  md 
Mary  Barrow,  then  in  trust  to  assign  their  respective  shares  thereof, 
when  they  respectively  attain  the  age  of  twenty-one  years  or  day 
of  marriage ;  and  in  case  there  should  be  only  one  such  child,  then 
in  trust  to  assign  the  said  messuage  or  tenement  and  the  money  to 
arise  by  the  bond,  unto  such  only  child  at  the  day  and  time  and  in 
manner  aforesaid ;  and  in  case  the  said  Mary  Barrow  should  die 
without  any  such  child  or  childjen  as  aforesaid,  living  at  the  time  of 
her  death,  then  in  trust  for  the  executors  or  administrators  of  her, 
the  said  Mary  Barrow. 

The  marriage  took  place. 

Mary  James  by  her  will,  dated  the  11th  of  February,  1796,  exe- 
cuted in  the  presence  of  three  witnesses,  reciting  the  settlement,  so 
far  as  related  to  the  said  leasehold  messuage  and  bond,  and  her 
power  of  appointment,  and  that  part  of  the  said  2000/.  secured  by  the 
bond  had  been  received  by  her,  and  laid  out  in  1000/.  3  per  cent 
Consolidated  Bank  Annuities,  which  were  transferred  to  the  trustees 
upon  the  trusts  declared  by  the  settlement  concerning  the 
[^683]  *bond,  did  thereby  order,  direct,  limit,  declare,  and  ap- 
point, that  the  trustees  or  the  survivor,  his  executors,  &c. 
should  immediately  after  her  decease  stand  possessed  of  the  said 
messuage  and  premises  in  Tottenham  Court  Road  and  of  the  said 
1000/.  Bank  Annuities  and  the  rents,  interest,  and  dividends,  there- 
of respectively,  and  of  all  money  then  due  or  owing  upon,  or  which 
might  thereafter  be  received  by  virtue  of  the  said  bond,  in  trust  as 
to  one  moiety  thereof  for  her  daughter  Frances  James,  wife  of  Rob- 
ert Jeremiah  Edward  James,  her  executors,  administrators  and  as- 
signs :  but  she  ordered  and  directed,  that  the  rents  and  profits  of  her 
said  moiety  of  the  said  messuage  and  premises  in  Tottenham  Court 
Road  aforesaid  should  be  received  by  the  trustees  or  the  survivor, 
&c.  during  the  natural  life  of  her  said  daughter,  and  paid  to  her  for  her 
own  separate  use ;  and  as  concerning  the  other  moiety  of  the  said  trust 
estate  and  premises,  and  the  rents,  interest,  and  dividends  thereof,  in 
trust  to  permit  and  sufierthe  same  to  be  received  by  her  son  Charles 
Barrow  for  his  Kfe ;  but  so  as  that  the  same  may  not  be  subject  to  any 
debts  or  incumbrances  he  then  had,  or  might  hereafter  contract;  and 
after  his  decease  upon  trust  for  such  wife  and  children  or  child  of  the 
said  Charles  Barrow  as  he  might  leave  behind  him,  in  such  shares  as  he 
should  by  any  deed  or  writing  with  or  without  power  of  revocation, 
to  be  by  him  signed,  sealed,  and  delivered,  in  the  presence  of  two  or 
more  credible  witnesses,  or  by  his  will  in  writing,  to  be  by  him  signed 
and  executed  in  the  presence  of  two  or  more  credible  witnesses,  give, 
order,  direct,  limit,  or  appoint,  the  same ;  and  for  want  of  such  gift, 
&c.  and  as  to  such  part  of  the  said  premises,  whereof  no  such  gift, 
order,  &c.  should  be  made,  in  trust  to  assign,  transfer  and  pay,  the 
same  unto  such  wife  and  children  or  child,  equally,  if  more  than  one  ; 


1799.]  OROMPC  V.  BMXBOW.  .  683 

and  iR  but  one  of  them  should  be  then  living,  then  to  assign  the 
whole  to  such  only  one,  her  or  his  executors,  &c.  for  all  the  residue 
of  the  term,  estate,  and  interest,  which  should  be  then  to  come  there- 
in :  but  in  case  the  said  Charles  Barrow  should  die  without  leaving 
a  wife  or  child  him  surviving,  then,  after  his  decease,  in  trust  to  as- 
sign the  same  unto  her  said  daughter  Fnuices  James,  her  executors 
and  administrators. 

The  testatrix  died  upon  the  18th  of  June  1798.     At  her  second 
marriage  she  had  six  children  living  by  her  first  husband : 
but  *only  two  of  them,  viz.  Charles  Barrow  and  Frances     [*684] 
James  were  living,  when  she  made  her  will ;  and  she  had 
no  children  by  her  second  marriage. 

The  bill  was  filed  by  the  trustees  to  have  the  rights  of  the  Defend- 
ants Charles  Barrow  and  James  and  his  wife  under  the  power  of 
appointment  and  the  will  ascertained. 

The  Defendant  Barrow  by  his  answer  admitted,  that  the  power 
was  exceeded  by  limiting  to  him  for  life,  and  afterwards  to  his  wife 
and  children,  &c.  and,  for  want  of  such  wife  or  children,  to  the 
Defendant  Frances  James,  and  that  such  limitations  are  void ;  and 
he  stated,  that  he  is  entitled  to  a  moiety  of  the  trust  estate ;  and  that 
if  the  Defendants  James  and  his  wife  are  entitled  to  any  share 
in  the  said  moiety,  yet  they  are  willing  to  relinquish  their  right  in 
his  £aivor. 

The  Defendants  James  and  his  wife  by  their  answer  insisted,  that 
the  limitation  of  one  moiety  after  the  death  of  Charles  Barrow  to 
his  wife  and  children  or  child  is  a  void  appointment;  and  that 
upon  his  death  the  Defendant  Frances  James,  her  executors  and 
administrators,  will  be  entitled  to  the  said  moiety ;  and  that  such 
moiety  so  limited  to  Barrow  for  his  life  with  such  remainders 
over  is  to  be  considered  as  unappointed:  but  they  consented  to 
relinquish  their  right  in  the  said  moiety  in  favor  of  the  Defend- 
ant Barrow. 

This  cause  stood  a  short  time  for  judgment. 

Master  of  the  Rolls  [Sir  Richabd  Pepper  Arden].  The 
question  is,  whether  there  is  a  good  execution  of  the  power  by  this 
will.  It  is  clearly  good  as  to  the  interest  for  life  given  to  the  son : 
but  then  as  to  the  gift  over  after  his  decease  to  his  wife  and  children, 
who  are  not  objects  within  the  meaning  of  the'power,  they  are  strangers 
as  much  as  any  others  with  respect  to  this  marriage  settlement. 
7%e  Duke  of  Devonshire  v.  Lord  George  Cavendish  (I)  is  the  only 
authority  in  favor  of  extending  the  power  to  grand-children :  though 
it  is  not  a  decision  upon  the  point ;  and  it  was  also  considered  as  a 
case  of  election.  But,  except  that  case,  all  the  cases,  ^^£^QK^ 
Pitt  V.  Jackson  (2),  ^lUmlkdge  v.  DorrU  (3),  where  I     I  ^®^J 

(1)  In  the  King's  Bench,  HiL  33  Geo.  DI.  stated  2  Term  Rep.  B.  R.  345,  in 
Bohmwn  v.  HaneasOe, 


^  (3|  3  Bro.  C.  C.  51 


Ante,  vol.  ii.  357,  [and  note  (&)]. 
VOL.  IV.  39 
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decided  the  point  upon  very  full  consideration,  and  Rolnnion 
V.  HardcastU  (1)  determine,  that  where  a  power  is  given  to  dis- 
tribute among  particular  objects,  the  power  must  be  exhausted 
among  those  objects ;  and  no  other  person,  however  nearly  rela- 
ted to  those  objects,  can  be  joined  with  them  as  such;  and  the 
children  of  the  objects  are  no  more  objects  than  any  other  per- 
sons. Therefore,  as  to  so  much  of  this  property  as  is  not  distrib- 
uted among  the  objects  of  the  power,  it  is  to  be  considered  as  un- 
appointed. 

Declare,  that,  as  to  one  moiety  of  the  trust  premises,  the  same  is 
well  appointed  to  Frances  James,  her  executors,  administrators,  and 
assigns ;  and  as  to  a  moiety  of  the  said  messuage  in  Tottenham 
Court  Road,  to  her  sole  and  separate  use ;  and  as  to  the  other 
moiety  of  the  said  trust  premises,  declare,  that  the  same  is  well  ap- 
pointed for  the  benefit  of  the  Defendant  Charles  Barrow  for  his  life 
according  to  the  trusts  of  the  said  will  and  appointment ;  and  that 
the  appointment  of  the  said  moiety  of  the  said  trust  premises  after 
his  death  in  trust  for  his  wife  and  children  is  invahd  ;  the  same  not 
being  well  appointed  by  the  terms  of  the  power  in  the  said  marriage 
settlement ;  and  declare,  that  in  case  Charles  Barrow  shall  die  with- 
out leaving  a  wife  or  child  surviving,  the  same  according  to  the  said 
appointment  will  belong  to  the  Defendant  Frances  James,  her  exec- 
utors and  administrators. 

It  was  then  suggested,  that  the  ultimate  limitation  to  Frances 
James  depended  upon  the  preceding  estates  given  to  the  wife  and 
children  of  Charles  Barrow,  and  must  fall  with  them ;  as  the  wiU 
must  receive  its  general  construction  from  the  death  of  the  testa- 
trix. 

MASTEa  or  the  Rolls  [Sir  Richabb  Pepper  Arden].  I  do 
construe  the  will  at  the  death  of  testatrix  ;  and  I  think,  the  ultimate 
appointment  is  good.  If  there  is  no  wife  or  child  of  Charles  Bar- 
row, the  manner,  in  which  she  has  affected  to  execute  the  power, 
never  takes  effect  at  all.  I  have  determined  in  Routkdge 
[*  686]  V.  Dorril  according  to  Robinson  v.  *  Hardcasthf  that  if 
you  give  for  life  to  a  child,  who  is  an  object  of  the  power, 
and  then  to  the  children  of  that  child,  and,  in  failure  of  issue,  to  a 
persoii,  who  is  an  object  of  the  power,  that  is  void :  but  the  distinc- 
tion of  this  case  from  that  is,  that  this  limitation  over  to  Frances 
James  is,  if  Charles  Barrow  should  die  without  leaving  a  wife  or 
child  surviving.  It  fails,  as  far  it  affects  to  give  interests  to  the  chil- 
dren :  but  is  there  any  occasion  to  make  it  fail  upon  the  other  point, 
the  gift  over  to  a  person,  who  is  an  object  of  the  power  7  Why  am 
I  to  exclude  the  person  taking  over,  who  has  a  right  to  take  ?  There 
are  two  alternatives :  if  Charles  Barrow  leaves  no  wife  or  children 
at  his  death,  then  the  limitation  over  being  to  a  good  object  shall 

(1)  2  Term.  Rep.  B.  R.  241.     See  also,  anU,  Briitow  v.  Warde,  WUriSLtr  v. 
^e6«fer,  Smt^  v.  iMrd  OpmOforl,  vol  ii.  396,  367, 696;  sndthe  note,  l  309. 
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take  effect :  if  he  does  leave  a  wife  or  children,  then  it  cannot  take 
effect  (1).  

Sbk,  anUy  the  notes  to  Brittow  v.  Warde^  d  V.  336,  for  authorities  that  where 
the  excess  can  be  clearly  seoaiated  firom  the  right  execution  of  a  power,  the 
excess  only  is  void. 


HARRINGTON  v.  WHEELER. 
[1799,Ju2te21,22,24.1 

With  respect  to  the  performance  of  a  contract  the  time  is  material.  Therefore  a 
bill  for  specific  penbrmance  was  upon  the  gross  laches  of  the  Plaintiff  dismissed 
with  costs,  (a) 

The  conduct  of  Uie  parties,  inevitable  accident,  &c.  might  induce  the  Court  to  re- 
lieve against  a  lapse  of  the  day  fixed  for  completing  a  purchase,  (&]  [p.  690.] 

Richard  Wheeleb,  John  Wheeler,  and  James  Goostree,  and 
Leonora,  his  wife,  in  her  right,  were  under  the  will  of  John  Wheeler 
the  elder  seised  in  fee-simple  of  an  estate  in  the  parish  of  Offenham, 
in  the  county  of  Worcester,  subject  to  a  mortgage, in  fee  for  1500/. 
and  to  an  estate  for  life  of  Leonora  Wheeler,  the  widow  of  the  tes- 
tator. 

In  1789  James  Goostree  proposed  to  purchase  the  two  thirds  of 
Richard  and  John  Wheeler :  but  that  treaty  went  off  on  account  of 

(1)  It  was  said  at  the  Bar,  that  the  Defendant  FVanea  Jamts  would  appear  in 
Court  to  consent  to  relinquish  her  right  according  to  her  offer  in  her  answer :  but 
she  did  not  appear. 

(a)  Time  may  be  of  the  essence  of  the  contract  Benedid  v.  Lynch^  1  Johns. 
Cb.  370.  See  also,  Hepburn  v.  Axdd,  5  Cranch,  262 ;  51  C.  1  Wheat  179 ;  Waten 
T.  Traois,  9  Johns.  450 ;  7^  v.  WUUams,  3  Bibb,  367.  But  it  is  not  generally 
deemed  in  Equity  to  be  of  the  essence  of  the  contract  unless  the  parties  have 
expressly  so  treated  it,  or  it  necessarily  follows  from  the  nature  of  the  contract 
2  Story,  Eq.  Jur.  §  776 ;  and  English  cases  cited ;  Bnuhier  v.  Crmfa,  6  Wheat 
528 ;  Tcador  v.  Lan^worih,  14  Peters,  173 ;  Baldwin  v.  SaUor,  8  Paiffe,  47a  A 
Court  of  fiauity  will  examine  the  contract  not  merely  as  a  Court  of  Law  does,  to 
ascertain  what  the  parties  have  in  teims  expressed  to  be  the  contract,  but  what 
is  in  truth  the  real  intention  of  the  parties,  and  to  carry  that  into  effect  HipweU  v. 
Knight,  1  Y.  dL  C.  415;  Caslakt  v.  TUl,  1  Russ.  376;  Dolord  v.  RoVackOd,  1 
Sim.  &  Stu.  590.  The  interference  of  the  Court  to  enforce  specific  performance 
is  discretionaiy,  and  will  not  take  place,  unless  it  is  strictly  equitable  and  accord* 
ing  to  conscience.  See,  ani€^  p.  667,  note  (a)  l^inmrier  v.  wxMwsk,  If  circum* 
stances  of  a  reasonable  nature  ha,ve  disabled  the  party  from  strict  compliance ; 
or,  if  he  comes  reeenh*  fadOy  to  ask  for  a  specific  performance,  the  suit  is  treated 
with  indulgence,  and  generally  with  fiivor  by  the  Court  2  Story,  Eq.  Jur.  §  776. 
In  such  a  case,  it  should  be  clear  that  the  remedies  are  mutual ;  that  there  has  been 
no  change  of  circumstances  affecting  the  character  or  justice  of  the  contract} 
that  compensation  for  the  delay  can  be  eiven.  ProU  v.  Lokt,  9  Cranch,  456, 493 ; 
Braahier  v.  Gratz,  6  Wheat  ^28 ;  Jtfec&mio*  Bank  of  AUxandtia  v.  Lynn,  1  Pe- 
ters, 388;  Toj^  V.  LangwQirth,  14  Peters,  172;  that  he  who  asks  specific  per- 
formance is  in  a  condition  to  pofonn  his  own  part  of  the  contract;  Morgan  v. 
Morgan,  2  Wheat  290;  and  that  he  has  shown  himself  ready  and  prompt  to  pei^ 
form  the  contract     King  v.  HamHUm,  2  Story,  Eq.  Jur.  §  77& 

(b)  See  lAoyd  v.  CoUd,  4  Bro.  C.  469,  and  the  notes  to  Mr.  Perkins's  edition. 
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a  difference  as  to  the  terms.  Soon  afterwards  a  treaty  took  place 
between  John  Harrington  and  Richard  Wheeler  and  John  Wheeler 
for  the  sale  of  the  estate  to  Harrington ;  and  by  articles  of  agree- 
ment between  them,  dated  the  22d  of  April  1790,  in  consideration 
of  100/.  paid  by  Harrington  immediately,  and  of  the  farther  sum  of 
2500/.,  to  be  paid,  Richard  Wheeler  and  John  Wheeler  agreed  on 
behalf  of  themselves  and  their  mother  and  of  James  Goostree  and 
his  wife  at  the  cost  of  Richard  Wheeler  and  John  Wheeler  and 
Harrington,  equally,  on  or  before  the  24th  day  of  June 
[*  687]  next  to  convey  to  Harrington  *  and  his  heirs  ;  and  Harring- 
ton agreed  to  pay  the  sum  of  2500/.  at  the  time  of  exe- 
cuting the  conveyance. 

Under  this  agreement  the  sum  of  100/.  was  paid  by  Harrington; 
and  that  sum  and  the  sum  of  4/.  lOi.  also  advanced  by  him  to  the 
Wheelers  was  secured  by  them  by  a  mortgage  of  two  third  parts  of 
tlie  premises,  dated  the  7th  of  July,  1790,  to  Harrington,  his  execu- 
tors and  administrators,  for  the  term  of  five  hundred  years.  Goostree 
upon  being  informed  of  this  contract  consented  by  a  letter  to  the 
Wheelers,  dated  the  14th  of  September,  1790,  to  execute  the  con- 
veyance, provided,  the  mortgage  of  1500/.  should  be  discharged  out 
of  the  purchase-money,  and  that  his  share  o(  the  purchase-money 
should  be  paid  into  his  banker's. 

Leonora  Wheeler,  the  tenant  for  life,  died  in  May,  1795. 

The  bill  was  filed  upon  the  3d  of  March,  1796,  by  Harrington 
for  a  specific  performance  of  the  contract. 

The  Defendants  Goostree  and  his  wife  by  their  answer,  stated, 
that  the  Plaintifi*  never  to  their  knowledge  or  belief  prepared  any 
conveyance ;  nor  required  these  Defendants  to  fulfil  the  contract. 
The  Plaintiff  for  nearly  three  years  after  the  execution  of  the  agree- 
ment having  neglected,  and  declined,  and  refused,  to  discharge  the 
mortgage  for  1500/.  and  the  mortgagee  threatening  an  ejectment 
and  to  foreclose,  the  Defendant  James  Goostree  at  the  request  of 
his  wife  and  Richard  Wheeler  and  John  Wheeler  paid  off  the  mort- 
gage, and  took  an  assignment  upon  the  3d  of  April,  1792.  To  the 
best  of  the  knowledge  and  belief  of  these  Defendants  no  application 
was  made  to  any  of  the  Defendants  from  the  time  the  mortgage  was 
so  paid  off  until  December  1795 ;  when  the  Defendants  conceiving, 
that,  as  the  Plaintiff  had  suffered  about  six  years  to  elapse,  since  the 
agreement  was  entered  into,  without  having  carried  it  into  effect, 
and  as  he  had  for  the  said  space  of  six  years  then  last  taken  no  step 
whatever  to  carry  it  into  execution,  or  demanded  a  conveyance,  he 
had  therefore  wholly  abandoned  and  relinquished  the  agreement, 
and  the  Defendants  Richard  Wheeler  and  John  Wheeler  having  in 
December  1795  again  entered  into  a  trealty  for  the  sale  to  the  De^ 
fendant  Goostree  of  the  two  thirds  of  the  Wheelers,  the  Plaintiff 
wrote  a  note  to  John  Wheeler,  saying,  that  as  he  under- 
[*  688]  stood,  the  estate  was  going  to  be  sold  for  *  much  less  than 
its  value,  he  ^the  Plaintiff)  wished  to  see  him  about  it. 
The  Defendants  notwitnstanding  proceeded  with  their  contract; 
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and  the  convejrance  was  accordingly  prepared,  dated  the  S5th  ot 
January,  1796 ;  to  which  the  Plaintilflf  was  made  a  party  in  respect 
of  his  mortgage  for  104/.,  that  he  might  convey  to  the  Defendant 
Goostree :  Uie  consideration  money  for  the  purchase  of  the  interest 
of  the  Wheelers  being  exhausted  by  prior  incumbrances.  There 
were  several  other  parties  to  the  conveyance,  incumbrancers  under 
the  Wheelers. 

The  answer  denied,  that  the  Defendants  Goostree  and  his  wife 
had  any  notice  of  the  loan  and  mortgage  of  104/.,  until  December 
1795. 

By  a  farther  answer  Goostree  and  his  wife  stated,  that  they  had  not 
to  the  best  of  their  recollection  and  belief  any  interview  or  conversa- 
tion with,  nor  did  they  virrite  any  letters  to,  the  Plaintiff  or  the  other 
Defendants  upon  the  subject  of  the  Plaintiff's  agreement  from  the 
time  the  Defendant  James  Goostree  was  informed  of  it,  until  he . 
had  agreed  with  the  others  for  the  purchase ;  except  the  letter 
mentioned  in  the  former  answer.  After  the  latter  contract  the  De- 
fendant James  Goostree  saw  the  Plaintiff;  who  being  informed  of 
his  purchase  insisted  on  having  his  mortgage  money  with  interest ; 
and  he  did  not  then  or  upon  any  occasion  insist  upon  his  agreement 
to  the  recollection  and  belief  of  these  Defendants. 

Sarah  Harrington,  the  Plaintiff's  daughter,  being  examined  on  his 
behalf,  in  order  to  account  for  the  delay,  deposed,  that  in  1790, 
1791,  1792,  1793,  1794,  and  1795,  she  made  fiequent  inquiries  af- 
ter Richard  Wheeler  and  John  Wheeler,  and  could  get  no  informa- 
tion of  them.  She  went  with  her  father  to  Offenham  to  inquire 
into  the  title,  and  view  the  estate,  in  March  1790.  In  1791  she 
found  the  Wheelers  had  absconded.  The  Plaintiff  was  advised  to 
get  in  the  mortgage,  but  could  not.  In  November  1795  she  inquired 
for  Goostree.  She  met  him  accidentally  about  the  28th  or  30th  of 
December ;  and  informed  him  of  the  Plaintiff's  intention  of  hav- 
ing the  agreement  specifically  performed.  When  she  heard,  that 
the  Wheelers  were  in  prison,  she  consulted  an  attorney ;  who  told 
her,  he  could  take  no  steps ;  as  they  were  dead  in  law. 
Some  time  in  1791  she  called  on  Goostree ;  pressing  •  to  [•689] 
have  the  business  concluded,  and  informing  him  of  what 
had  been  done  towards  investigating  the  title ;  and  he  gave  an  eva- 
sive answer. 

The  Plaintiff's  attorney  deposed,  that  he  took  steps  for  investi- 
gating the  title  in  1790  and  1791.  Upon  the  28th  of  February  1791 
he  got  Mr.  Athenon's  opinion  in  favor  of  the  title.  In  March,  April, 
and  May,  he  took  steps  «t  the  desire  of  the  Plaintiff  and  the  Wheel- 
ers for  completing  the  deed.  He  could  not  get  the  administration 
to  the  mortgagee  until  November  1791  ;  which  rendered  the  title 
incomplete  till  then. 

The  Defendant's  solicitor  proved  the  application  of  the  Plaintiff 
and  his  daughter  for  the  mortgage-money  of  1041.  upon  hearing  of 
the  purchase  of  the  Defendant  Goostree.  The  daughter  said,  her 
father  was  willing  to  execute  the  deed,  and  to  assign  his  mortgage 
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upon  receivii^  hk  principal  and  interest  The  deponent  would  not 
advise  Gooetree  to  pay  it ;  the  interest  of  the  Wheelers  being  ex- 
tinguished by  prior  incumbrances.  In  December  1795  John  Wheeler 
called  upon  him  with  a  note  from  the  Plaintiff. 

Sarah  Harrington  upon  her  cross-examination  stated,  that  she  did 
not  know  or  believe,  there  was  any  application  to  her  father  after  the 
contract  to  pay  off  the  mortgage  of  1500L  She  did  not  to  her  re- 
collection and  belief  apply  to  Goostree  or  his  solicitor  for  the  lOiL 
and  interest.  When  she  saw  them  at  the  chambers  of  the  solicitor, 
Goostree  told  her,  he  had  purchased  it  for  25002. 

This  cause  was  very  fully  argued  by  The  Attorney  General  [Sir 

John  Scott]y  Mr.  lAoydy  and  Mr.  Akoumdery  for  the  Plaintiff,  and 

The  Solicitor  General  [Sir  John  Mtford],  and  Mr.  BoupeU,  for  the 

Defendant  Groostree ;  who  relied  upon  the  length  of  time  and  the 

.  conduct  of  the  Plaintiff. 

Lord  Chancellor  [Lodohborough].  There  is  no  one  case  to 
support  this  bill,  except  Gibson  v.  Patterson  (1)  ;  which  is  a  totally 
false  Report.  Lord  Hardwicke  is  there  made  to  say,  the  time  is  not 
at  all  material.     I  (2)  had  occasion  to  look  into  Lord  Hardwiche^B 

(1)  1  Atk.  12;  see  Mr.  Sander^  note. 

(2)  J/LOTZ>  V.  CoLLETT,  4  Bro.  C.  C.  469.  In  that  case  the  Lord  Chakcelloe 
pronouDced  the  following  judgment : 

There  is  nothing  of  more  importance,  than  that  the  ordinary  contracts  between 
man  and  noan,  which  are  aonecwaiy  in  their  intercounn  with  each  other,  should  be 
certain  and  fixed ;  and  that  it  should  be  certainly  known,  when  a  man  is  bound, 
and  when  not    There  is  a  difficulty  to  comprehend,  how  the  essentials  d*  a  c<m- 
tract  should  be  different  in  equity  and  at  law.     It  is  one  thing  to  say,  the  time  is 
not  so  essential,  that  in  no  case,  in  which  the  day  has  by  any  means  been  suited 
to  eli^iBe,  the  Oourt  would  relieve  asainst  it,  and  decree  penbnnance.    The  con- 
duct of  the  g^os,  ineviti^le  accident,  &c.  might  induce  the  Court  to  rdieve. 
But  it  is  a  different  thing  to  say,  the  amx>intment  of  a  day  is  to  have  no  effect  at 
an ;  and  that  it  is  not  in  the  power  of  the  parties  to  contract,  that  if  the  agreement 
is  not  executed  at  a  particular  time,  the  parties  shaU  be  at  liberty  to  rescind  it 
In  most  of  the  cases  there  have  been  steps  taken.    Is  there  any  case,  in  wkick 
without  any  previous  communication  at  all  between  the  parties  the  time  has  been 
suffered  to  elapse  ?    I  want  a  case  to  prove,  that,  where  nothing  has  been  done 
by  the  parties,  this  Court  will  hold  in  a  contract  of  buying  and  seHing  a  rule,  that 
certainly  is  not  the  rule  at  law,  that  the  time  is  not  an  essential  part  of  the  con- 
tract   Here  no  step  has  been  taken  from  the  day  of  the  sale  for  six  months  affer 
the  expiration  of  the  time,  at  which  the  contract  was  to  be  completed.    If  a  gives 
default  will  not  do,  what  length  of  time  will  do  ?    It  is  true,  tlie  Plaintiff  nmst 
have  considered  himself  bound  after  the  dav :  so  he  was :  he  eonld  not  take 
advantwe  of  his  own  neglect    He  says,  ^  oy  toy  own  defaidt  this  contract  is 
void  in  law:  I  cannot  succeed  at  law:  on  the  contrary  the  other  party  is  entitled 
to  recover  back  the  mone^r,  he  has  paid  in  expectation  of  the  execution  of  bis 
contract;  therefore  an  equity  aiises  to  me.**    An  equity  out  of  his  own  neglect! 
It  is  a  singnlar  head  of  equity.    The  consequences  of  tiiis  idea,  which  I  know 
has  prevaued,  have  been  extremely  inconvenient    The  hardship  generally  ftjls 
iroon  the  other  party.     The  utmost  extent  of  relief,  where  the  party  is  disr 
charged  at  law,  would  be  on  making  hfm  full  compensation.      Is  intenest  of 
the  purchase-money  compensation?     The  time  may  go  on  for  years.     Sup- 
pose the  subject  was  an  estate  sold  for  payment  of  debts:   debts  and  lega- 
cies cany  interest  at  5  per  cent :  the  purchase-money  may  cany  4  per  cent 
from  the  time  tlie  contract  ought  to  have  been  completed.     Where  it  is  with 
a  view  to  a  resale,  as  in  this  case,  what  is  the  consequence?     Here  a  man 
has  purchased  these  ground-rents  upon  a  spectilation  which  is  totally  defeated.   I 
VOL.  IV.  39* 
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note  book  upon  it;  and  by  the  evidence  it  appeared,  that  after 
several  acts  done  the  vendee  threatened  to  go  into  Scot- 
land to  avoid  *  being  compelled  to  complete  the  purchase.     [*691] 
Lord  Hardwicke  determined  it  entirely  upon  the  evidence ; 
of  which  no  notice  is  taken  in  the  Report. 

In  this  case  the  Plaintiff  had  done  no  one  act.  The  pretence, 
that  the  Wheelers,  who  were  in  prison,  could  not  be  found,  is  ridic- 
ulous. I  do  not  see,  what  this  Defendant  could  do  but  endeavor 
to  purchase  it. 

The  bill  must  be  dismissed  with  costs. 

The  Solicitor  General  observed,  that  the  rule  is  stated  in  conform- 
ity to  this  decision  in  The  Grounds  and  Rudiments  of  Law  and 
Equity ;  and  Hayes  v.  CaryU  (1)  is  referred  to.  He  also  mentioned 
WingfieU  V.  Whaley  (2).  

That  time  may  be  made  of  the  essence  of  a  contract,  see,  cmle,  note  2  to  Ea* 
ion  V.  X^on,  3  V.  690. 

see  no  reason  to  injoin  tiie  action.  You  deliver  vooiBelf  from  that  by  payingr  the 
money.  The  action  is  ajrainst  the  auctioneer.  1  do  not  tiiink  the  equity  extends 
to  him;  for  he  peraonafly  contracts,  that  he  receiving  the  deposit  money  wUl 
return  it,  if  the  terms  are  not  complied  with. 

Dtc  2d,  Lord  Chancellor.  I  have  looked  into  the  case  of  Gihion  v.  Pai- 
iermm,  in  which  the  Reporter  has  made  Lord  Hardwicke  treat  the  time  as  totally 
immaterial.  It  ia  to  be  observed,  that  the  circumstances  of  that  case  of  which  I 
have  taken  a  copy,  did  not  call  for  any  such  opinion.  The  purchaser,  who  hung 
back,  had  bought  an  estate  in  mortgage.  The  contract  took  place  in  November, 
and  was  to  be  completed  in  Feibniary ;  in  that  time  therefore  the  mortgage  could 
only  be  paid  off  by  treaty  with  the  mortgagee.  Upon  the  facts  it  apj^axed,  that 
application  had  been  made  to  the  mortoagee ;  who  consented  to  take  his  money. 
Draughts  of  the  conveyance  were  made,  and  countennanded  by  the  purchaser. 
He  had  after  the  contract  demised  part  of  the  estate  to  the  vendor  at  a  rent ;  and 
upon  application  being  made  to  him,  every  thing  being  reader,  he  said,  he  would 
be  off  the  bargain ;  tmt  he  had  no  money  to  pay  for  it;  and  if  they  attempted  to 
force  him,  he  would  go  to  Scotland  to  avoid  it 

There  could  not  be  the  smallest  argument  upon  it,  nor  the  least  doubt  about 
the  decree. 


(1)  5  Vin.  588;  1  Bro.  P.  C.  27. 


dBro.P.C.447;  see  also,  anle,  ibniea<  v.  23t0eff,  499 ;  Sjpwrriery.  Hanooek, 
667 ;  Fardyct  v.  Ford,  4  Bro.  C.  C.  4d4;  poit^  Marqwsof  HerUbrd  v.  Boore,  Om- 
erod  V.  Ihrdman,  Guett  v.  Homfirtiy,  vol.  v.  719,  723,  el8 ;  Pome  v.  Metier,  vi 
349;  Wifnn  v.  Morgan,  SeUm  v.  Slade,  vii.  202, 265;  Baddiffe  v.  ffarrington,  xii. 
396;  JUty  v.  DuAampe,  Jkame  v.  Ttnani,  xiiL  295,  287;  HaU  v.  SmUh,  xiv. 
426;  fFoodv.  Benud,  xix.  220;  I.etry  v.  Lkuh,  3  Mer.  81;  Bothmy.  Wood,  1 
Jac.  dL  Walk.  419 ;  Hudson  v.  Bairum,  3  Madd.  440 ;  TFriM  v.  Howard,  PaHuer 
V.  FnOi,  Dolord  v.  RothsckOd,  1  Sim.  Sl  Stu.  190, 199,  n.  890 ;  Btynolda  v.  AW- 
9on,  Mont  v.  Mmel,  6  Madd.  18,  26;  Woardt  v.  J^fery,  4  Pii.  294;  1  Turn.  79. 


091*  HAWK1II8,  EX  PABTC.  [1199. 

HAWKINS,  Ex  parte. 

[1799,  JuME  25.] 

A  DETAINER,  before  the  Defendant  could  be  dischari^d  fit>m  an  illesnl  arrest,  as 
where  he  was  returning  from  his  examination  under  a  commission  or  banhuptcy 
against  him,  cannot  be  supported,  (a) 

The  petitioner,  who  became  a  bankrupt  upon  the  27th  of  Sep- 
tember, 1796,  having  unfortunately  omitted  to  surrender  at  the  time, 
by  an  order  made  on  a  petition  presented  for  that  purpose  the  Com- 
missioners were  ordered  to  call  a  meeting ;  the  petitioner  to  be  at 
liberty  to  surrender,  and  be  examined,  &c.  in  the  same  manner,  as 
if  he  had  surrendered  within  the  time  limited. 

The  bankrupt  surrendered  at  a  meeting  called  under  that  order 
upon  the  1st  of  June ;  which  was  farther  adjourned  to  the  Monday 
following ;  when  he  passed  his  final  examination ;  and  upon  quitting 
the  Commissioners  on  his  return  home  he  was  arrested  by  process 
out  of  the  Court  of  Tolzey  in  Bristol  at  the  suit  of  Christopher  Bed- 
ford for  500Z.  and  upwards.  Bedford  discontinued  the  action  on 
the  following  day :  but,  before  the  petitioner  could  be  discharged,  a 
detainer  was  lodged  against  him  by  Francis  Smith,  William  Parsons, 
and  Henry  Smith,  for  3002.  upon  proceess  out  of  the  Court  of  the 
Tolzey.  Bedford  afterwards  issued  a  new  writ  and  lodged  a  de- 
tainer against  the  petitioner  for  the  same  debt ;  and  he  remained  in 
custody  in  Newgate,  Bristol. 

The  petition  prayed,  that  Smith,  Parsons,  and  Smith,  and  Bed- 
ford may  be  respectively  ordered  to  dischaige  the  petitioner  from 
the  said  arrests  and  detainers. 

The  Plaintiffs  in  the  said  actions  had  respectively  proved 
[*692]     *  their  debts  under  the  commission ;  and  a  dividend  of  &. 
in  the  pound  had  been  declared :  but  no  dividend  had  been 
received. 

Mr.  CaoAre,  for  the  Petitioner  contended,  that  he  ought  to  be  dis- 
chai^d. 

Mr.  WhishaWy  for  the  Plaintiffs  at  law  supported  the  detainers. 

Lord  Chancellor  [Loughborough]  said,  the  original  arrest  being 
bad,  the  detainers  could  not  be  sustained. 

The  order  was  therefore,  that  the  Plaintiffs  should  discharge  the 
petitioner  (1).  

L  A  BANKRUPT  is  privileged  ftom  arrest,  at  the  suit  of  creditors,  through  the 
whole  period  of  his  examination,  as  well  during  intervals  of  adjoamment  as  when 
the  examination  is  actually  ffoing' forward.  &  parte  Tempie,  2  Ves.  &  Bea.  395; 
Ex  parte  Donlevv^  7  Ves.  318.  The  rule  is  the  same  although  the  time  for  exam- 
ination is  extended  beyond  the  regular  period  of  forty-two  days.  Simjman^s  cote, 
Buck,  425;  /Vice's  com,  3  Ves.  &  Bea.  28 ;  Statute  6  Geo. IV. c.  16, s.  117.   And 

(a)  As  to  privilege  from  arrest     See  1  Smith,  Practice,  389-^1 ;  Onhar^i 
Cax,  5  Run.  159. 
(1)  See  the  note,  aiUey  Vbl.  uL  351. 


1799.]  HAW&INS,  EX  PARTE.  692 

necessaiy  deviations  firom  the  direct  load  to  and  from  the  place  of  ezamixuttion 
will  not  render  a  bankrupt  liable  to  arrest,  when  he  was  honafidt  engaged  in  the 
business  he  was  called  upon  to  execute.  Sidgier  ▼.  Btrd^  9  Ves.  70;  ExjparU 
Jackmm,  15  Ves.  120 :  and  see,  ante^  the  note  to  Ex  parte  Parker^  3  V.  554.  A 
bankrupt  is  also  privileged  from  airoeit,  eutidb  d  rtdeundoj  bona  fidtj  to  and  from 
Court,  on  occasion  of  presenting  a  petition  for  leave  to  surrender  after  the  regular 
time:  J£r  parte  /adkwn,  15  Yes.  119 :  see  the  113th  sect  of  the  statute  6  Geo. 
IV.  c.*16 :)  and,  afortioriy  when  he  is  going  to  surrender  according  to  law,  after 
having  obtained  an  order  conformably  to  the  prayer  of  such  petition.  Anon,  15 
Ves.  S.  A  more  summary  mode  than  formerly  could  be  pursued  for  procuring  the 
discharge  of  a  bankrupt  who  has  been  improperly  arrested,  is  provided  by  the 
117th  sect  of  the  Consolidated  bankrupt  Act,  statute  6  Geo.  IV.  c.  16.  But  it  is 
to  be  observed,  the  bankrupt  laws  do  not,  in  this  rospect,  bind  the  Crown ;  and  a 
bankrupt  is  protected  from  an  arrest  grounded  on  an  exterU  only  whilst  he  is  in 
actual  attendance  on  the  commissioners  and  in  the  execution  of  his  dutv  of  goiog 
through  his  examination:  Ex  parte  TempU,  2  Ves.  &  Bea.  394:  still,  thougn  the 
bankrupt  statutes  do  not  bind  tne  Crown,  the  general  principle  of  law,  according 
to  which  witnesses  called  before  a  Court  of  Justice  (and,  for  this  purpose,  commis- 
sioners of  bankruptcy  are  so  considered)  cannot  be  arrested  during  such  attend- 
ance, extends  to  the  Crown  as  well  as  to  a  subject  Ex  parte  Ku98el^  19  Ves. 
165.  The  effect  of  the  words  of  the  statute,  which  exempt  a  bankrupt  under 
examination  from  arrest  upon  any  ^  escape  warrant,"  was  deliberately  considered 
by  Lord  EHdon,  with  the  assistance  of  Le  Blanc,  J.  in  the  case  Ex  parte  Johnson^ 
14  Ves.  41,  and  the  words  in  question  were  held  to  be  applicable  to  creditors  only, 
not  to  a  gaoler  who,  without  any  process,  retakes  a  prisoner  who  has  escaped : 
independently  of  any  escape  warrant,  the  law  considers  the  prisoner  as  still  in 
the  custody  of  the  gaoler,  who  may  take  him  wherever  he  finds  nim.  Such  a  case, 
it  was  observed,  cannot  be  distinguished  from  the  case  of  bail,  who,  it  has  been 
long  held,  are  guilty  of  no  contempt  of  Court  although,  in  discharge  of  themselves, 
they  surrender  a  bankrupt  during  the  period  of  his  examination,  at  least  where 
such  examination  is  not  actually  going  on  at  the  very  time.  Ex  parte  Gihbona, 
1  Atk.  239. 

2.  As  a  bankrupt  is  himself  exempted  from  arrest  under  the  circumstances 
above  stated,  so  a  creditor  attending  to  prove  his  debt  before  commissioners  of 
bankrupt,  or  a  solicitor  attending  a  bankrupt  petition,  is  entitled  to  the  same  priv- 
ilege. Liges  cage,  2  Ves.  &  Bea.  374;  5.  C.  2  Rose,  24;  Ex  parU  Brtant,  1 
Mad.  49;  Gaseo^nt'e  cate,  14  Ves.  183;  CasOe's  case,  16  Ves.  412.  And  any 
person  attending  under  a  summons  of  the  commissionen,  will  be  equally  pro- 
tected; {Ex  parte  Kvnst^  7  Ves.  312;)  both  from  arrest  and  subsequent  detainers 
lodged  against  him.  Sudgier  v.  Birehy  9  Ves.  69.  A  very  nice  question  might 
arise  if  the  arrest  took  place  etmd!t>,  whilst  the  party  was  proceeding,  without  a 
summons,  to  tender  himself  as  a  witness;  but  after  such  a  person  has  actually 
tendered  himself  for  examination,  uid  the  Court  has  not  repudiated  him  as  a  wit- 
ness, but  proposes  to  go  into  examination,  and  he  is  waiting  for  that  purpose,  or 
conducting  hunself  by  their  directions,  the  fkct  that  his  appearance  was  merely 
voluntary  will  not  justify  his  arrest    Ex  parte  Byne,  1  Ves.  &  Bea.  323. 
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REEVES  V.  BRYMER. 
BRYMER  V.  REEVES. 

[Roixs.— 1799,  JuiTK  25.] 

Leoact  to  the  testatoi's  wife  of  the  dividends  of  stock  for  her  life;  which,  he  di- 
rects, shall  be  continued  in  the  same  stock,  and  Uien  to  be  shared  equally,  share 
and  share  alike,  to  his  children,  that  shall  be  then  living:  he  also  gave  to  his 
wife  a  leasehold  house  (of  which  fiftv  years  were  unexpired)  for  her  life,  and 
then  to  be  let  during  ue  time  of  the  lease  to  come,  and  the  neat  produce 
thereof  to  be  equally  placed  in  the  stocks  for  the  benefit  of  his  children  that 
shall  be  then  living  equally ;  and  as  to  the  residue  of  his  estate  whatsoever 
and  wheresoever  the  product  he  gave,  &.c.  the  same  to  be  collected  jrearly  to 
his  wife  and  children  equally  shue  and  share  alike,  that  are  then  living.  In 
other  dispositions  the  words  ^tben"  and  '^then  living"  were  used  with  refer- 
ence to  some  period  expressed,  namely,  the  age  of  twenty-one,  or  the  death  of 
the  person  to  take  for  life.  The  stock  and  house  vested  at  the  wife's  death  in 
those  children,  who  survived  her:  the  residue  vested  at  the  testatoi^s  death  in 
his  wife  and  all  the  children  equally. 

Grand-children  may  take  under  the  descrintion  of  children,  if  there  can  be  no  other 
construction:  not  otherwise,  (a)  [p.  693,] 

Bequest  of  the  dividends  of  stock  to  A.  for  her  life ;  and  then  to  remain  in  the 
same  stock  till  each  of  her  children  attain  twenty-one,  and  then  to  be  paid  their 
equal  share  of  the  same ;  if  any  die  before  twenty-one,  to  go  to  the  survivors  or 
survivor;  and  not  to  be  under  any  claim  or  jurisdiction  of  their  father  or  any 
husband  A.  mav  have.  Of  two  children  one  died  in  the  life  of  her  mother, 
married,  and  above  twenty-one.  Transfer  of  a  moiety  to  her  administrator 
upon  the  mother's  death  established :  the  other  moiety  vested  is  the  surviving 
daughter,  an  infant,  so  far  as  to  entitle  her  to  the  dividends ;  and  a  reference 
was  directed  as  to  her  father's  ability,  (6)  [p.  693.] 

Every  word  of  a  will  must  have  a  meaning  imputed  to  it,  if  capable  of  it  without  a 
violation  of  the  general  intent  or  any  other  provision  in  the  will,  (c)  [p.  698.] 

Michael  Foster  by  his  will,  dated  the  13th  of  November,  1786, 
made  the  following  disposition : 

"  I  give  to  my  wife  Taumason  Foster  the  interest  and  dividends 
of  5000Z.  4  per  cent.  Bank  Annuities  for  the  term  of  her  natural 
life ;  which  5000/.  I  direct  shall  be  continued  in  the  same  stock  and 
then  to  be  shared  equally  share  and  share  alike  to  my  children  that 
shall  be  then  Uving.  Also  I  give  to  my  aforesaid  wife  my  leasehold 
house  and  premises  now  in  my  possession  in  the  parish  of  Wanstead 

(a)  See  2  Williams,  Exec.  892,  893.  Where  the  testator  gave  to  his  niece  the 
interest  of  a  certain  sum  during  her  life,  and  at  her  decease,  the  principal  sum  to 
be  divided  among  her  children,  and  pavable  to  them  at  the  respective  ages  of 
twenty-one  years  with  interest,  it  was  held  that  tiie  legacy  to  the  children  did 
not  depend  on  the  contingency  of  their  surviving  the  mother,  but  that  it  vested  in 
them  on  the  death  of  the  testator.  Sftottudlc  v.  So&mm,  2 Pick.  468.  Seealso,2 
Roper,  Legacies,  bv  White,  396-^98,  ch.  9,  ^  a  The  allowance  of  interest  mav 
depend  upon  the  ability  of  the  father  to  mamtain  the  child.  See,  anU^  p.  498, 
note  (a)  Brown  v.  Caaame^or, 
Ih)  In  illustration  of  this  rule,  see,  oiife,  p.  437,  note  (a)  Rfn^  v.  HamOiim* 
(c)  Ut  rta  magis  vakat  mum  pereat  Every  will  is  to  be  so  construed  that  it 
should  rather  stand  than  fall,  if  such  construction  can  be  reasonably  put  upon  it 
Ikons  V.  Taulj  6  Dana,  53.  Every  sentence  and  word  in  a  will  must  be  construed. 
Turbett  v.  Turbett,  3  Yeates,  187.  The  intention  must  be  sought  See,  ante, 
note  (a)  Graves  v.  BoMriti^,  1  V.  562. 
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in  the  county  of  Essex  for  the  term  of  her  natural  life,  and  then  to 

be  let  to  the  best  advantage  during  the  time  of  the  lease 

*  to  come ;  and  the  neat  produce  thereof  to  be  equally     [*  693] 

placed  in  the  stocks  for  the  benefit  of  my  children,  that 

shall  be  then  living  equally  share  and  share  alike." 

The  testator  then  gave  to  his  wife  all  his  goods,  plate,  linen,  car- 
riage, and  carriage  horses,  cows,  pigs,  poultry,  and  all  things  of  that 
sort,  belonging  to  him  at  his  decease,  upon  the  house  and  premises 
aforesaid,  for  her  separate  use.  He  then  gave  to  his  daughter  Sarah 
Lench  the  interest  and  dividends  of  3000/.  4  per  cent.  Bank  Annui- 
ties for  the  term  of  her  natural  life  and  her  own  use,  and  not  to  be 
subject  or  under  any  control  of  her  present  husband  or  any  other  she 
may  have,  and  then  to  remain  in  the  same  stock,  till  each  of  her 
children  shall  arrive  at  the  age  of  twenty-one  years:  then  he  di- 
rected it  to  go  to  the  survivor  or  survivors  of  the  said  children,  and 
not  to  be  under  any  claim  or  jurisdiction  of  her  father,  or  any  hus- 
band she  may  have. 

The  testator  then  gave  his  son-in-law  John  Lench  a  freehold  house 
with  the  appurtenances  for  his  life,  and  after  his  said  son-in-law's  de- 
cease to  go  to  his  children  as  shall  be  then  living,  share  and  share 
alike.  *  He  also  gave  to  John  Lench  all  his  looms  and  working  uten- 
sils belonging  to  him  at  the  time  of  his  decease,  all  the  household 
goods  or  china  upon  the  premises  at  the  time  of  his  decease ;  and  as 
to  his  pkte  he  gave  it  to  his  four  daughters  equally  share  and  share 
alike  or  the  survivor  of  them  at  the  time  of  his  decease.  Also  he 
gave  to  his  daughter  Mary  Brymer  the  interest  or  dividends  of  3500/. 
in  the  3  per  cent.  Consolidated  Bank  Annuities  for  the  term  of  her 
natural  life,  and  then  to  remain  in  the  same  stock  till  each  of  her 
children  shall  arrive  to  the  age  of  twenty-one  years,  and  then  to  be 
paid  their  equal  share  of  the  same :  but  if  any  of  the  children  should 
die,  before  they  arrive  to  the  age  of  twenty-one  years,  then  he  di- 
rected it  to  go  to  the  survivor  or  survivors  of  the  said  children,  and 
not  to  be  under  any  claim  or  jurisdiction  of  their  father  or  any  hus- 
band she  may  have. 

The  testator  then  made  a  disposition  almost  exactly  the  same  as 
to  35002.  8  per  cent.  Consolidated  Bank  Annuities  in  £ivor  of  his 
daughter  Ann  Hall  and  her  children  ;  and  as  to  35O0Z.  3  per  cent. 
Old  South-Sea  Annuities  in  favor  of  his  daughter  Elizabeth  Lench. 
He  then  gave  his  grand-daughter  Sarah  Rodwell  500/.  for  her  whole 
and  sole  use,  and  not  to  be  under  any  claim  or  jurisdiction  of  her 
present  or  any  husband,  to  be  paid  in  twelve  months  after 
his  (the  testator's)  decease,  to  be  taken  out  of  125/.  Short  [*694] 
Annuities ;  also  to  his  daughter  Sarah  Lench  a  freehold 
house,  in  trust  for  her  son  Benjamin  Lench,  and  to  be  given,  when 
he  arrives  to  the  age  of  twenty-one  years,  and  another  freehold  house, 
in  trust  for  her  son  Henry  Lench,  if  he  arrives  to  the  age  of  twenty- 
one,  with  survivorship,  if  either  should  die  before  twenty-one  ;  and 
if  they  should  die  without  issue,  then  he  directed,  it  should  go  to 
their  mother  and  her  three  sisters  equally  share  and  share  alike  as 
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shall  be  living  at  the  time  of  their  decease.  Then  after  giving  lega* 
cies  to  his  executors  of  202.  each  and  102.  each  for  mourning  he  dis- 
posed of  the  residue  thus : 

<<  And  after  all  my  just  debts  and  funeral  expenses  are  pud  all  the 
rest  and  residue  of  my  estate  and  effects  whatsoever  and  wheresoever 
the  product  I  give  devise  and  bequeath  the  same  to  be  collected 
yearly  to  my  wife  Taumason  Foster  and  children  equally  share  and 
share  alike  that  are  then  living." 

The  testator  died  lipon  the  18th  of  November,  1789;  leaving  hii 
widow  Thomasin  and  the  four  daughters  named  in  the  will,  all  mar- 
ried, and  having  children.  Mary  Brymer  had  two  children ;  Ann, 
who  attained  the  age  of  twenty-one,  married  James  Tapp,  and  died 
in  1792  in  the  life-time  of  her  mother ;  and  Charlotte ;  who  was  of 
the  age  of  sixteen.  Mary  Brymer  died  upon  the  28th  of  January, 
1794.  The  executors  transferred  a  moiety  of  the  sum  of  3500/.  3 
per  cent.  Consolidated  Bank  Annuities  to  James  Tapp,  as  adminis- 
trator of  his  wife ;  and  they  paid  the  debts,  and  divided  among  the 
residuary  l^atees  all  the  residue,  except  such  part  as  consisted  of 
leasehold  estate.  Of  the  lease  of  the  house  at  Wanstead  fifty  years 
were  unexpired. 

Upon  the  death  of  Mary  Brymer  doubts  arising,  whether  her  hus- 
band William  Brymer  viras  entitled  as  her  administrator,  to  any  share 
of  the  residuary  personal  estate  then  undivided,  viz.  the  leasehold 
estate,  the  testator's  widow  and  William  Brymer,  and  the  three  re- 
maining daughters  with  their  husbands,  signed  an  agreement,  autho- 
rizing Uie  executors  to  pay  one  fifth  of  the  residue  to  William  Bry- 
mer ;  under  which  agreement  they  made  payments  to  him  till  1797. 
In  that  year,  Thomasin  Foster  having  died  upon  the  29th 
[•  695]  of  April,  William  •  Brymer  filed  the  bill,  upon  which  the 
second  of  these  suits  was  instituted,  on  behalf  of  himself 
and  his  infant  daughter  ;  praying,  that  he  may  be  declared  entitled 
to  one  fourth  of  the  50002.  4  per  cent.  Bank  Annuities,  of  the  lease- 
hold premises  at  Wanstead,  and  the  residue ;  that  the  sum  of  1750/. 
3  per  cent.  Consolidated  Bank  Annuities  may  be  transferred  to  the 
Accountant-General  for  the  benefit  of  the  Plaintiff  Charlotte  Brymer ; 
that  the  trusts  may  be  declared  ;  and  that  it  may  be  referred  to  the 
Master  to  inquire,  whether  the  Plaintiff  William  Brymer  is  of  ability 
to  maintain  his  daughter  ;  and  if  the  Master  shall  find,  that  he  is  not 
of  sufficient  ability,  that  the  dividends  may  be  paid  to  htm. 

The  Plaintiff  Brymer  not  prosecuting  that  cause,  the  bill  in  the 
other  cause  was  filed  by  the  executors  in  1799,  to  have  the  rights  of 
the  parties  ascertained. 

Mr.  Piggott,  for  the  Executors,  Plaintiffs  in  the  first  cause.  The 
most  natural  construction  in  this  Court  is,  that  the  word  <<  then  "  re- 
fers to  the  testator's  death.  That  will  create  a  tenancy  in  common, 
and  give  effect  to  the  words  ^^  share  and  share  alike  " ;  and  the  con- 
sequence is,  that  the  disposition  is  in  fifths  to  the  widow  and  four 
children.  The  words  import  an  absolute  gift  of  the  whole  residue 
to  the  wife  and  children  share  and  share  ahke. 
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The  agreement,  to  which  Brymer,  whose  wife,  one  of  the  daugh- 
ters, was  dead  at  the  time,  was  a  party,  is  according  to  that  con- 
struction ;  and  now  he  alone  disputes  it ;  admitting  the  agreement ; 
and  not  pretending,  that  he  was  imposed  upon ;  but  simply  alleging 
that  he  is  entitled  to  a  fourth  instead  of  a  fifth. 

Mr.  Graham  and  Mr.  Harty  for  William  Brymer,  Plaintiff  in  the 
second  cause.  This  Plaintiff  is  entitled  in  right  of  his  wife  to  an 
equal  share  of  the  5000/.  stock,  and  of  the  leasehdd  interest,  as  well 
as  that  equal  share,  that  according  to  the  agreement  he  has  in  the 
residue.  It  will  probably  be  contended  for  the  surviving  daughters, 
that  the  word  <<  then  "  refers  to  the  death  of  the  testatoi^s  wife ;  and 
that,  Mrs.  Brymer  having  died  in  her  life,  the  division  of  the  5000/. 
stock  and  the  leasehold  interest  is  to  be  among  the  three  daughters, 
who  survived  the  wife.  If  the  death  of  the  testator's  wife  had  been 
particularly  mentioned,  and  the  word  **  then  "  had  immediately  fol- 
lowed, it  would  have  been  difficult  to  contend  against  that 
construction ;  though  it  might  have  *been  contrary  to  the  [*696] 
intention:  Imt  this  is  very  different.  The  will  seems 
penned  with  reference  to  the  actual,  existing,  stock,  the  testator  then 
had.  All  his  children,  being  four  daughters,  were  married,  and  had 
children.  The  view  of  the  testator  therefore  was  to  secure  the 
house  and  income  to  his  wife  for  her  life  Then  the  general  inten- 
tion was  to  make  all  his  children  equal.  There  is  no  reason  for  ex- 
cluding any  one  from  the  single  circumstance  of  her  not  being  alive 
at  the  death  of  the  wife,  however  numerous  a  family  the  daughter 
might  leave.  If  all  of  them  had  been  then  dead,  the  disposition 
would  upon  that  construction  be  totally  defeated.  It  is  true,  the 
residue  is  disposed  of:  but  that  is  strong  in  favor  of  this  Plaintiff; 
for  the  words  "  then  living  "  thrown  into  that  clause  do  not  refer  to 
the  death  of  the  wife;  they  cannot  possibly  there  have  any  refer- 
ence except  to  the  time  of  the  testator's  death.  The  other  prop- 
erty is  taken  out  of  the  residue  simply  for  the  purpose  of  creating  a 
life  interest  and  temporary  provision  for  his  wife.  There  is  not  a 
necessary  reference  to  the  death  of  the  wife.  The  testator  has  not 
said  "after  her  decease."  Nm  constat,  to  what  time  the  legacy  is 
to  be  continued  in  the  same  stock.  In  the  disposition  of  the  lease- 
hold house  the  word  "  then  "  is  used  in  the  same  way  ;  and  unless 
it  refers  to  the  testator's  death,  a  construction,  which  it  will  bear,  it 
must  mean  living  children  at  the  expiration  of  the  lease :  that  is,  at 
the  end  of  fifty  years ;  which  could  not  be  the  intention.  In  the  other 
parts  of  the  will  the  testator  has  anxiously  provided,  that  the  lega- 
cies should  vest  (t  the  age  of  twenty-one. 

The  agreement  means  only,  that  while  Brymer  consents  to  receive 
a  fifth,  the  executors  shall  be  sanctioned  in  paying  it.  He  has  re- 
ceived it,  subject  to  that  restriction ;  reserving  to  himself  liberty  to 
apply  to  the  Court  and  claim  a  fourth. 

Mr.  Grant  and  Mr.  Steele,  for  the  three  surviving  daughters.  It 
is  plain  upon  the  bequest  itself,  that  this  property  belongs  exclusively 
to  the  daughters,  who  survived  their  mother.    The  other  construe- 
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tion  rejects  one  half  of  the  words,  which  the  testator  has  so  anx- 
iously used.  It  is  evident,  the  words  in  the  latter  part  of  the  clause 
as  to  the  5000/.  stock  have  a  clear  reference  to  those  in  the  preced- 
ing part.  The  direction,  that  the  money  shall  be  continued  in  the 
same  stock,  is  thrown  in  by  way  of  parenthesii.  It  is  a  very  forced 
construction,  that  the  word  ^*tJien"  has  reference,  not 
[*  697]  *  to  the  period  the  testator  has  mentioned,  but  to  another 
period,  which  he  has  not  mentioned.  It  is  true,  he  has 
not  expressly  mentioned  the  death  of  his  wife ;  but  he  has  men- 
tioned the  duration  of  her  life ;  which  is  the  same  thing.  They  ad- 
mit, that  is  the  time,  at  which  the  division  is  to  take  place.  In  the 
common  limitation  to  one  for  life,  and  then  to  the  children,  that 
shall  be  then  living,  it  is  clear,  all  the  children  are  not  intended.  It 
is  not  alleged,  that  in  the  provision  for  the  grand-children,  the  word 
'<  then  "  has  no  meaning ;  it  seems  admitted,  that  there  it  must  refer 
to  what  is  mentioned  immediately  before,  namely,  the  age  of  twen- 
ty-one. The  construction  contended  is  directly  opposite  to  that, 
which  the  word  must  have  in  the  same  sentence.  The  dause  res- 
pecting the  lease  must  receive  just  the  same  construction :  which 
seems  agreed.  There  is  nothing  to  warmnt  the  construction,  that  it 
is  to  refer  to  the  termination  of  the  lease. 

Mr.  Richards,  for  the  executors  of  the  testator's  widow,  claiming 
one  fifth  of  the  residue,  was  stopped  by  the  Court. 

Mr.  Wetherell,  for  the  grand-children.  There  is  one  possible  con- 
struction for  the  grand-children ;  that  an  accumulation  is  to  take 
place,  till  the  lease  runs  out ;  and  then  all  the  children  may  be  dead ; 
and  the  grand-children  would  become  entitled  ;  and  they  may  take 
under  the  description  of  children.  The  house  is  directed  to  be  let 
**  during  the  time  of  the  lease  to  come." 

Mr.  Graham,  in  reply.  The  Court  must  search  for  an  implied 
time.  Then  the  word  <<  coniinutd  "  necessarily  has  reference  to  the 
testator's  death.  That  cannot  be  referred  to  the  death  of  his  wife ; 
for  at  that  time  the  division  is  to  take  place.  The  intended  contin- 
uation there^re  is  to  be  from  the  testator's  death.  The  word 
<<  then  "  mufit  refer  to  the  same  time ;  from  which  the  continuation 
is  directed  to  take  place  for  the  purpose  of  giving  these  securities 
for  the  life  estate  of  the  wife. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  The 
claim  of  the  executors  of  the  testator's  widow  to  a  share  of  the  res- 
idue is  too  clear.     They  must  be  entitled  to  it. 

With  respect  to  the  point  suggested  for  the  grand-children,  I  can 

hardly  suppose  it  intended  to  be  left  in  the  stocks  till  the 

[•698]     end  of  a  •lease  for  fifty  years.    Children  may  mean 

grand-children,  where  there  can  be  no  other  construction : 

but  not  otherwise. ^__ 

(1)  See  WyOvt  v.  ThuMon,  1  Ves.  196;  Amb.  555;  anit,  RoyU  v.  HamilUm, 
ASh ;  Daoenport  v.  Httnhury,  vol.  lii.  257 ;  where  the  former  case  is  stated  from 
the  Register's  Book.  Horstpool  v.  WaUtm,  Frteman  v.  Pardey,  iii.  383,  421 ; 
po9lj  SSley  V.  Perry,  viL  523;  Bamts  v.  Patch,  viiL  604;  Baddifft  ?.  Buddof,  x. 
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As  to  the  principal  point,  it  is  a  certain  rule  of  construction,  that 
every  word  of  a  will  must  have  a  meaning  imputed  to  it,  if  it  is  ca- 
pable of  a  meaning  without  a  violation  of  the  general  intent,  or  of 
any  other  provision  in  the  will,  with  which  it  may  appear  inconsist- 
ent (1).  The  question  is,  what  is  the  period,  which  the  testator  has 
not  certainly  fixed.  The  word  <<  then  "  certainly  is  a  word  marking 
the  time,  at  which  the  distribution  is  to  take  place.  Upon  the  first 
bequest  there  can  be  no  doubt  It  is  said,  it  must  mean  children 
living  at  the  testator's  death  ;  and  to  show  the  absurdity  of  the  other 
construction  this  aigument  is  used ;  that  none  of  the  children  might 
have  been  living  at  the  death  of  the  wife ;  and  there  might  be  an 
intestacy.  The  very  same  absurdity  might  arise,  if  the  words  are 
considered  as  referring  to  children  living  at  the  testator's  death  ;  for 
they  might  all  be  dead  at  that  time  ;  and  the  grand-children  would 
be  equally  defeated.  If  so,  the  word  <'  then  "  being  a  word  of  ref- 
erence, I  must  see,  if  I  can  refer  it  to  any  antecedent  according  to 
grammatical  construction.  I  see  nothing,  to  which  I  can  refer  it, 
but  the  death  of  the  wife.  How  long  is  the  stock  to  be  continued  ? 
So  long  as  the  wife  shall  live.  If  referred  to  the  continuance  in  the 
stock,  it  must  mean  after  the  death  of  the  wife,  namely,  children 
then  living,  when  it  is  to  be  shared.  When  is  that  ?  When  the 
continuance  of  the  stock  for  the  benefit  of  the  wife,  that  is,  for  the 
life  of  the  wife,  is  to  cease.  I  am  therefore  of  opinion,  that  I  am 
bound  upon  all  the  rules  of  construction,  that  ever  have  prevailed, 
to  give  these  words  that  construction,  which  the  grammatical  sense 
of  the  words  import ;  and  which  does  not  involve  any  greater  ab- 
surdity than  the  supposition  of  any  other  time. 

The  same  construction  must  be  made  as  to  the  leasehold  house  at 
Wanstead.  The  word  "  then  "  can  there  have  no  grammatical  ref- 
erence but  to  the  last  antecedent,  the  expiration  of  the  term.  If 
the  lease  had  been  a  short  term,  it  might  possibly  have  been  con- 
tended, that  the  meaning  was,  that  the  produce  should  be  placed  in 
the  stocks,  as  long  as  the  lease  should  endure,  and  then  to 
*  be  divided  among  those,  who  should  be  living  at  the  ex-  [*699] 
piration  of  the  lease.  I  do  not  know,  that  that  would  do 
good  to  any  of  the  parties :  but  upon  a  lease  for  fifty  years  that  con- 
struction is  impossible.  I  am  therefore  under  the  necessity  of  re- 
ferring it  to  the  death  of  the  wife,  during  whose  life  the  rents  and 
profits  were  applicable. 

I  rather  doubt,  whether  the  testator  did  not  mean  the  same  as  to 
the  residuary  clause ;  but  I  am  glad,  it  is  not  so  expressed,  and  that 
as  to  that  Brymer  is  not  excluded  (2).  I  should  have  great  reluc- 
tance to  exclude  any  children  from  a  share ;  which  might  arise  per- 
haps from  loose  words  thrown  in :  but  however  loose,  if  any  sense 
can  be  collected,  the  Court  is  bound  to  give  it. 

(1)  AnU,  MeUM  v.  MeUishj  PkUippt  v.  Chambaiatntj  45, 51 ;  Simt  v.  Dovghhf^ 
poHj  vol.  V.  243,  and  the  note,  247. 

(2)  He  was  excluded  upon  another  point    See  these  cau8es,./ioff,  vol.  vL  516. 
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As  to  the  legacy  of  35002.  three  per  cent.  Consolidated  Bank 
Annuities  to  Mary  Brymer  and  her  children,  the  transfer  of  a  moie- 
ty to  James  Tapp,  as  administrator  of  his  wife,  who  had  attained  the 
age  of  twenty-one,  was  right :  and  the  other  moiety  is  a  vested  in- 
terest, so  far  as  to  give  the  Plaintiff  Charlotte  Brymer  a  right  to  re- 
ceive the  dividends  (1). 

By  the  decree  it  was  declared,  that  the  5000/.  four  per  cent.  Bank 
Annuities  upon  the  death  of  the  testator^s  wife  became  divisible 
among  such  of  his  children  as  were  living  at  her  death ;  and  that 
the  leasehold  house  and  premises  at  Wanstead  became  divisible  upon 
her  death  among  such  of  the  testator's  children  as  were  then  living ; 
and  that  the  residue  upon  the  death  of  the  testator  became  divisible 
among  his  widow  and  all  his  children,  share  and  share  alike ;  and  it 
was  directed,  that  the  remaining  1750/.  3  per  cent.  Consolidated 
Bank  Annuities  should  be  transferred  to  the  Accountant-General, 
and  carried  over  to  the  account  of  the  Plaintiff  Charlotte  Brymer ; 
and  that  the  Master  should  inquire,  whether  her  father  was  of  suf- 
ficient ability  to  maintain  her  (2). 

[This  note  relates  to  &  C.  6  V.  5ia] 

1.  In  what  cases  grand-children  may  take  under  a  bequest  to  ^children,"  see, 
ante,  note  5  to  Brisiow  v.  Warde,  2  V.  336. 

2.  That  effect  ought,  if  possible,  to  be  given  to  every  word  of  a  wOl,  see  note  4 
to  Blakt  V.  Bunbury,  1  V.  194. 

3.  As  to  the  construction  of  the  words  *<  when"  and  "then,"  see  the  note  to 
ScoU  V.  Chamherlaynej  3  V.  302. 

4.  With  respect  to  legacies,  vested  but  not  payable  till  a  fixed  period,  before 
which  the  legidee  dies,  see  note  6  to  CridteU  v.  Zte%,  3  V.  10. 

5.  That  a  gift  of  a  legacy  may  be  so  framed  as  to  constitute  a  release  of  a  de- 
mand, when  an  intent  to  that  efiect  is  quite  clear,  see  note  1  to  Mmikmd  v.  Mairf 
3  V.  231 :  and  as  to  the  principles  upon  which  presumptions  are  made  and  pay- 
ments presumed,  see  ISlary  v.  ffalUr,  12  Yes.  252,  266,  and  note  3  to  /ones  ▼. 
HWbemOe,  2  V.  11. 
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7%€  Master  of  the  Rolls  for  the  Lord  Chancellor. 

[1799,  Juke  26.] 

Binniire  opened  on  advance  of  SOL  on  3802.  and  paymg  the  expense.  lOL  per  cent 
not  sufficient  on  a  small  sum.  (a) 

Upon  a  motion  to  open  biddings  40/.  was  offered  as  an  advance 
upon  a  bidding  of  380Z. 

(1)  See,  anUj  Booth  v.  Booth,  399,  and  the  note,  vol.  iii.  364. 

(2)  Where  there  is  an  express  direction  for  maintenance,  that  reference  is  now 
dispensed  with:  Mundy  v.  £aH  Howe, 4  Bro.  C.  C.  223;  Hoste  v.  PraU,  oti/e, voL 
iii.  730 ;  [and  note  (a)].    See  the  note,  733. 

(a)  As  to  the  openin|rof  biddings  in  England  and  the  United  States.  See,  onie, 
note  (a)  Anonymous,  1  V .  453. 
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Mr.  Martin^  in  support  of  the  motion,  stated  10{.  per  cent,  to  be 
a  sufficient  advance ;  and  said,  that  opening  this  bidding  would  oc- 
casion no  additional  expense,  as  the  bidding  upon  another  lot  in  the 
same  cause  was  directed  to  be  opened. 

Mr.  Fonblanque,  for  the  purchaser,  denied  that  there  would  be 
no  additional  expense  ;  and  as  to  the  practice  said,  formerly  an  ad- 
vance of  107.  per  cent  was  not  thought  sufficient. 

The  Master  or  the  Rolls  [Sir  Richard  Pepper  Arden], 
said,  10/.  per  cent,  upon  a  smaD  sum  was  not  sufficient;  and 
doubted,  whether  this  would  not  occasion  additional  expense. 

The  bidding  was  opened  on  advancing  50/.  and  paying  the  ex- 
pense (I).  ^_^_^ 

See,  arOe^  the  note  to  the  Anonymoiui  coh^  1  V.  453. 


BENCH  V.  BAMPTON. 
[1799,  June  27;  July  1.] 

The  lord  of  a  manor  is  confined  to  his  lejral  remedy  for  waste  committed  bj  a 
copyholder ;  and  has  no  equily  for  an  iiyunction  and  account  Upon  the  evi- 
dence the  bill  was  dismissed  with  costs.  [Over-ruled.  See  note,  potL 
707  0.1 

Qtuere,  Whether  by  the  custom  of  a  manor  the  timber  can  belong  to  the  tenant 
[p.  703.] 

No  action  of  waste  by  the  lord  against  a  cooyholder.  Qu.  Whether  upon  waste 
by  copyholder  by  cuttings  timber  the  lora  can  brinr  trover:  particularly  where 
by  the  custom  the  right  to  the  tree,  when  cut,  is  in  ooth.  The  case  of  lord  and 
tenant  is  not  like  that  of  tenant  for  life  and  the  remainder-man.  Thehr  rights 
are  upon  the  same  ground ;  and  the  reversioner  enters  for  the  forfeiture;  but 
the  lord  must  have  it  presented  by  the  homage,  [p.  706.] 

The  manor  of  Botley  in  the  coanty  of  Southampton  was  devised 
to  John  lilaurice  Eyre  and  Henry  Eyre  for  their  lives  and  the  life 
of  the  survivor ;  remainder  to  tlie  first  and  other  sons  of  John  Mau- 
rice Eyre  in  tail  male ;  remainder  to  the  first  and  other  sons  of 
Henry  Eyre  in  tail  male ;  remainder  to  the  daughters  of  John  Mau- 
rice Eyre  and  Henry  Eyre  as  tenants  in  common  in  tail. 

The  bill  was  filed  by  John  Maurice  Eyre,  Henry  Eyre,  and  his 
eldest  son  Henry  Eyre,  the  first  tenant  in  tail  in  remainder  in  exist- 
ence, and  the  trustees,  against  a  copyhold  tenant ;  praying  an  ac- 
count of  the  oak-trees  assigned  to  the  Defendant  in  the 
year  1792  •  for  botes  and  repairing  fences,  &c.  and  of  the  [•  701] 
manner,  in  which  the  same  or  the  timber  coming  there- 
from from  the  root  up  to  the  first  main  bough  proceeding  from  the 
heart  had  been  used,  or  employed,  or  otherwise  disposed  of  by  the 

(1)  ./lii^voLL453;  Motion  v.  BinA,  iL  51 ;  and  the  note,  55.  TheraleoflOL 
per  cent  is  at  an  end.    Poi^,  Andnwi  v.  Emno/n^  vol.  vii.  430. 

VOL.  IV.  40 


701  DENCH   V.  BAMPTON.  [1799. 

DefendaDt ;  and  also,  that  an  account  may  be  taken  of  all  oak- 
trees  cut  from  the  said  copyhold  premises  by  the  Defendant  without 
assignment  in  or  about  the  year  1792  or  since,  and  of  the  value  of 
the  timber  thereof  from  the  root  up  to  the  first  main  bough,  <&c. ; 
also,  that  an  account  may  be  taken  of  maiden  oaks  shrouded  and 
lopped  by  the  Defendant,  and  of  the  damage  thereby  done  to  the 
timber  thereof;  and  that  the  Defendant  may  be  decreed  to  make 
satisfaction  for  the  value  of  the  timber  of  the  said  oak-trees  so  as- 
signed to  him  from  the  root  up  to  the  first  main  bough,  &c.  not  em- 
ployed by  him  for  botes,  or  repairing  fences,  &.c.  but  sold  by  him, 
or  otherwise  employed  by  him  to  his  own  use,  and  for  the  value  of 
the  timber  of  the  other  oak-trees  cut  without  'assignment  from  the 
root  up  to  the  first  main  bough,  &c.  and  also  for  the  damage  done 
by  shrouding  or  lopping  the  said  maiden  oaks ;  the  Pkiintifis  waiving 
all  penalties ;  and  that  an  injunction  may  issue. 

The  injunction  was  obtained.  Upon  the  answer  and  the  evidence 
for  the  Defendant  the  custom  of  the  manor  appeared  to  be,  that  the 
lord  and  tenant  have  a  joint  interest  in  all  oak-trees :  the  body  of 
the  tree  up  to  the  first  main  bough  proceeding  from  the  heart  be- 
longing to  the  lord  ;  and  the  tenant  in  fee  being  entitled  to  the  lop, 
top,  and  bark,  of  such  oak-trees,  and  to  oak-timber  by  assignment 
for  reparations  and  botes ;  and  it  was  usual,  where  oak-trees  have 
been  cut  down  for  sale  by  agreement  between  the  lord  and  the  ten- 
ant, for  such  lord  and  tenant  to  divide  the  money :  but  there  was  a 
great  deal  of  contradictory  evidence  as  to  the  right  of  the  tenant  to 
shroud  and  lop,  and  to  the  bark,  without  assignment,  and  also  as  to 
the  custom,  when  any  oak-trees  have  been  assigned  for  botes,  and 
have  been  sold,  for  the  lord  and  tenant  to  divide  the  money.  The 
Defendant's  estate  consisted  of  three  small  fields  of  arable  land,  of 
the  yearly  value  of  about  eight  guineas,  with  no  house,  but  a  very 
small  cottage. 

The  answer  stated,  that  in  1792  upon  the  application  of  the  De- 
fendant for  oak-timber  for  botes  and  repairs  fourteen  oak-trees  were 
assigned  accordingly.  In  1795  he  claimed  an  allowance  of  oak- 
timber  for  botes  generally.  No  assignment  being  made, 
[*702]  and  *the  Defendant  claiming  oak-timber  for  fire-bote, 
which  was  refused,  he  admits  employing  workmen  to 
shroud  and  lop  certain  oak-trees  without  the  consent  of  the  lord ; 
who  in  person  forbad  them :  but  the  Defendant  ordered  them  to  go 
on.  He  insists  upon  his  right  to  do  so  according  to  the  custom ; 
and  denies,  that  the  trees  were  injured  by  it.  He  denies,  that  over 
and  above  the  trees  so  assigned  to  him  he  has  at  any  time  since  cut 
down  and  felled  any  other  oak-trees  growing  upon  the  premises 
without  any  assignment  or  authority,  or  ever  sold  any  such  trees,  or 
received  the  price  thereof,  or  converted  them  to  his  own  use.  By 
a  farther  answer  he  stated,  that  he  knows  not  the  value  of  the  trees, 
that  were  assigned  to  him ;  but  admits,  that  some  part  thereof  not 
being  convertible  to  the  use  he  wanted  was  sold  by  him  for  17/.  14t. ; 
which  he  laid  out  in  the  purchase  of  a  waggon,  a  plough,  a  cart,  and 
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timber  for  repairs ;  and  he  insists,  he  did  not  misapply  it.  He  also 
insists,  that  the  trees  he  shrouded  and  lopped  overspread  his  ground, 
and  did  him  damage ;  and  that  by  the  custom  he  is  entitled  to  the 
lop,  top,  and  bark,  of  all  oak-trees. 

The  Defendant  went  into  evidence  in  support  of  his  answer  as  to 
the  application  of  the  timber  assigned  in  1792,  and  as  to  the  repairs 
done :  and  also  as  to  the  right  to  shroud  and  lop  trees,  that  t)ver- 
spread  his  ground  and  occasioned  damage. 

By  the  Plaintiff's  evidence  it  appeared,  that  the  interest  of  the 
lord  of  the  manor  in  the  timber  growing  thereon  was  upon  the  pur- 
chase by  the  devisor  valued  at  9132.  2s.  3d,^  and  paid  for.  The 
fourteen  oak-trees  assigned  in  1792  contained  about  236  feet  of 
timber,  or  four  loads  and  thirty-six  feet,  proper  for  the  repairs  re- 
quired. 

Gabriel  Saunders  deposed  that  he  purchased  in  June,  1792,  from 
the  Defendant  a  quantity  of  oak-timber,  containing  fourteen  loads 
and  seven  hundred  feet:  which,  when  hewn,  produced  1102  feet,  or 
twenty-two  loads  and  two  feet,  hewn  measure,  that  grew  upon  his 
copyhold  estate ;  and  that  the  deponent  paid  him  for  it  52/.  lOs. 
This  did  not  include  the  lop,  top,  and  bark.  The  value,  including 
that,  was  76Z.  3*.  Id. 

Another  witness,  who  was  employed  to  draw  the  timber  sold  to 
Saunders,  confirmed  his  evidence;  and  stated  the  value 
of  the  *  timber  sold  to  be  841.     The  deponent  carried  it     [*703] 
to  Itchen  Ferry.     The  better  part  was  sold  for  the  use  of 
the  navy  at  Portsmouth  Dock ;  and  part  was  sold  to  ship-builders. 

Upon  the  evidence  of  the  application  of  the  timber  assigned  in 
1792  and  the  repairs  done  the  Plaintifis  waived  the  account  as  to 
that ;  unless  it  should  be  contended,  that  the  timber  sold  to  Saunders 
arose  from  the  very  trees  assigned. 

The  Lord  Chancellor  [Loughborough],  when  the  cause  was 
opened,  expressed  great  doubt  as  to  his  jurisdiction ;  and  asked, 
whether  there  was  any  precedent,  in  which  the  Court  had  inter^ 
posed  by  injunction  on  behalf  of  the  lord  against  a  copyholder;  and 
and  whether  tlie  lord  of  the  manor  in  this  case  could  bring' trover 
for  the  timber  felled. 

3%e  Attorney  General  [Sir  John  Scott],  for  the  Plaintiffs,  com- 
pared the  case  of  the  lord  and  tenant  to  that  of  a  tenant  for  life  and 
the  remainder-man.  In  answer  to  the  other  question  he  said,  that 
if  by  the  custom  the  property  in  the  tree  up  to  the  first  main  bough 
belongs  to  the  lord,  he  might  bring  trover. 

Lord  Chancellor.  I  very  much  doubt  it.  Perhaps  it  might  be 
so,  if  the  copyholder  without  any  right  at  all  cut  timber.  But  ac- 
cording to  the  right,  as  it  is  stated  by  this  answer  and  the  evidence, 
when  the  tree  is  felled,  the  lord  could  not  bring  trover,  for  so  much 
of  the  tree  belongs  to  the  tenant.  When  timber  is  assigned  to  be 
applied  in  repairs,  I  agree,  in  point  of  law  it  must  be  specifically  ap- 
plied :  yet  it  is  very  hard  to  say,  and  it  could  not  be  said  in  this 
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Court,  that,  if  the  tenant  sold  the  timber,  and  bought  other  timber, 
it  should  not  be  applied  in  repairs. 

With  respect  to  the  general  point  the  right  between  the  lord  and 
the  copyholder  is  a  legal  right ;  and  I  do  not  know,  that  the  copy- 
holder is  to  be  restrained  from  cutting  timber,  if  he  will  do  it  at  the 
risk  of  forfeiture.     Let  the  lord  proceed  for  the  forfeiture.    It  is  not 
like  the  case  of  a  tenant  for  life  and  the  remainder-man.    They  all 
claim  under  the  same  title,  the  same  will  or  settlement     The  right 
of  the  lord  is  a  legal  right.     The  customs  of  difierent  manors  vary 
exceedingly.     Sometimes  they  give  the  timber  to  the  lord ;  some- 
times to  the  tenant.    The  Court  of  King's  Bench  once  said,  no 
custom  could  give  it  to  the  tenant    A  great  deal  of  doubt 
[^704]     ^  has  always  been  entertained  upon  tluit  point    Custom 
makes  every  thing  in  a  copyhold.    This  has  been  decided, 
that  this  Court  will  not  relieve  the  tenant  M[ainst  a  forfeiture.    The 
case  of  Peachy  v.  The  Duke  of  Somerset  (1^  has  established  that. 
If  the  tenant  commits  a  forfeiture,  and  the  lord  enters,  there  is  no 
circumstance  of  equity ;  no  recompense  shall  be  made  (2)  ;  which 
shows  how  little  a  Court  of  Equity  thinks  itself  entitled  to  interfere. 
The  lord  and  the  tenant  are  connected  together :  but  their  rights  are 
opposite  and  hostile  rights. 

The  mischief,  that  would  arise,  if  questions  as  to  the  enjoyment 
of  copyhold  estates  were  made  the  subject  of  bills  in  equity,  is  cer- 
tainly an  ingredient,  that  enters  into  my  consideration.  If  it  is,  as 
I  believe,  a  new  application  to  a  Court  of  equity,  I  think  it  of  im- 
portance, that  the  general  point  should  be  considered.  Let  the 
cause  stand  over  for  that  purpose. 

July  Ut.     The  Attorney  Oeneral  [Sir  John  Scott]^  and  Mr. 
Wooddetony  for  the  Phntiffs.    There  is  no  case  in  specie  the  same 
as  this ;  namely,  upon  the  bill  of  the  lord  of  a  manor  against  his  copy- 
hold tenant,  claiming  a  qualified  interest  in  the  trees,  to  restrain 
what  would  in  a  legal  view  be  waste,  and  for  an  account    The 
principle,  upon  which  this  bill  is  filed,  is  not  for  the  purpose  of  the 
account,  but  for  staying  waste,  upon  the  ground  of  irreparable  dam- 
age, if  an  injunction  is  not  obtained.     In  the  case  of  a  tenant  of  a 
freehold  estate  a  bill  for  an  account  and  satisfaction  for  waste  after 
the  term  is  expired  is  not  entertained.    The  distinctions  upon  that 
subject  are  laid  down  in  Jesus  CoUege  v.  Bloom  (3),  in  which  case  Lord 
Hardwicke  directed  precedents  to  be  searched.     That  case  goes  this 
length ;  that,  whatever  the  nature  of  the  estate  may  be,  the  juris- 
diction is  not  founded  upon  the  demand  of  the  account :  but  if  there 
is  a  ground  for  an  injunction,  the  Court  will  make  a  complete  de- 
cree ;  and  if  the  relation,  which  may  occasion  waste  as  between 
them,  does  not  subsist,  and  therefore  there  is  no  case  for  an  injunction, 
the  Court  will  not  entertain  the  bill  for  the  account.     Whitfield  v. 


i 
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See  the  distinction  taken  in  Peatht  v.  The  Duke  of  SomerseL 
:3j3AtL2e8. 
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Bewit  (I),  there  cited,  may  possibly  apply  to  such  a  case  as  this ; 
in  which  the  lord  and  the  tenant  have  a  common  interest  in 
the  tree  cat  down.  In  Tke  Biihop  of  Winchester  v.  Knight  (2), 
also  cited  in  the  case  in  Atkyns,  the  Lord  Chancellor  says, 
the  tenant  is  a  sort  of  fiduciary  to  the  lord ;  and  it  is  a  breach 
of  the  trust,  which  the  law  reposes  in  the  tenant,  for  him  to  take 
away  the  property  of  the  lord.  It  is  clear,  that  in  that  case  the 
Lord  Chancellor,  who  directed  an  action  to  be  brought  to  ascertain 
the  legal  right,  must  have  meant,  that  if  it  was  found,  that  the  copy- 
holder had  no  right  to  take  the  ore,  an  account  must  have  been  ren- 
dered in  this  Court,  though  in  the  case  of  the  heir  arising  from  his 
own  personal  act  of  waste.  There  must  have  been  a  discovery ;  and 
relief  would  have  been  incidental. 

There  is  a  variety  of  cases  of  copyholders  coming  for  relief  in 
cases  of  waste.  The  result  is,  that  he  cannot  be  relieved,  where  the 
waste  is  wilful  after  notice.  That  relief  can  be  given  only  upon  an 
account  and  satis&ction.  The  lord  might  bring  trover ;  for  it  is  his 
property.  The  mutual  right  in  the  tree  is  rather  in  favor  of  the 
jurisdiction  of  this  Court.  He  is  accountable  for  part  to  another 
person ;  and  he  has  a  right  to  use  it  as  to  his  own  interest  in  it. 
There  are  many  cases,  where,  though  it  is  no  waste  at  law,  an  un- 
conscientious use  has  been  made  of  the  property.  In  Peachy  v.  The 
Duke  of  Somerset  (3)  no  relief  was  given,  because  the  waste  was 
wilful.  The  Court  took  notice,  that  they  will  not  relieve  without 
equitable  circumstances ;  which  proves  the  jurisdiction.  That  is  the 
doctrine  of  the  earliest  times.  Commin  and  KingsfnelPs  Case  (4). 
numas  V.  The  Bishop  of  Worcester  (5) ;  where  the  lord  having 
seised  for  wilful  waste  by  cutting  timber,  an  issue  was  directed,  quo 
animo  it  was  cut.  Nash  v.  The  Earl  of  Derby  (6)  ;  Chx  v.  This- 
good(jl);  where  the  Lord  Keeper  said,  he  thought  the  rules  of 
Equity  not  so  strict,  but  that  relief  might  even  be  given  M[ainst  vol- 
untary waste  and  forfeiture.  If  the  Plaintiff  should  bring  an  eject- 
ment, it  is  doubtful,  whether  this  Court  would  not  relieve  upon  the 
ground,  that  being  done  under  a  pretence  of  right,  it  is  not  wilful 
waste.  It  would  be  very  difficult  upon  two  or  three  trees, 
which  may  be  a  very  material  loss,  to  persuade  a  ^ jury,  [^  706] 
that  it  is  a  forfeiture.  A  discovery  may  be  necessary  for 
an  action  of  trover.  The  ground  of  jurisdiction  is  stronger  in  this 
case  than  in  any  of  the  others.  A  pert  of  the  object  of  this  bill  is 
an  account  of  timber  assigned  and  misapplied.  The  remedy  as  to 
that  is  wholly  in  Equity.  There  is  perhaps  no  case  nearer  this  than 
one  noticed  in  Mitford  (8) ;  where  it  is  laid  down,  that  a  Court  of 


(1)  2  P.  Wm.  240;  3  P.  Will  259. 
2   lP.WilL40S. 

(3)  Pre.  Ch.  568. 

4)  Toth.  46;  Edition  1649,  cited  6  Yin.  152. 

liJ)  ICLCa.  9556  VixL  152. 

(6  2VenL537. 

(7   1  Eq.  Ca.  Ab.  121. 
(8)B(i£l2a 
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Equity  will  prevent  the  assertion  of  a  doubtful  right  in  a  manner 
productive  of  irreparable  injury.  Therefore,  where  the  tenants  of  a 
manor  claiming  a  right  of  estovers  cut  a  great  quantity  of  timber  of 
great  value,  their  right  being  doubtful,  the  Court  entertained  a  bill  at 
the  suit  of  the  lord  to  restrain  the  asssertion  of  it. 

Mr.  Mansfield  and  Mr.  Pemberton^  for  the  Defendant.  No  suit 
was  ever  instituted  more  frivolous  and  vexatious  than  this.  This 
copyhold  estate  consists  of  arable  land  of  the  annual  value  of  about 
10/.,  with  no  house  upon  it.  According  to  this  doctrine,  if  the 
lord  is  entitled  to  the  whole  tree,  he  may  come  here  ion  an  injunc- 
tion to  restrain  the  tenant  from  shrouding  and  lopping  and  for  an 
account  of  the  damage.  The  law  has  particularly  pointed  out  the 
remedy.  He  may  get  the  whole  estate,  if  the  tenant  conunits 
waste ;  which  is  a  sufficient  restraint ;  and  this  course  is  totally 
changing  the  mode  of  inquiry.  In  cases  of  wilful  waste  this  Court 
would  not  relieve.  If  the  law  is,  as  now  contended,  the  case  mast 
have  existed. 

The  Solicior  Oeneral  [Sir  John  Mitford]n  {amicus  curia)  said, 
that  in  the  causes  of  Stoner  v.  Strange  and  Stoner  v.  Whiting  (1) 
the  body  of  tlie  tenants  upon  the  Plaintiff's  manor  claimed  a  right 
to  cut  timber  for  estovers.  The  bill  was  filed,  first,  against  some 
tenants,  who  had  done  it,  and  afterwards  against  all  the  tenants : 
and  an  account  was  decreed. 

Lord  Chancellor  [Loughborough].  Suppose  a  case,  in  which 
the  estate  is  not  worth  the  timber,^  that  was  growing  upon  it,  and 
which  is  cut  down  by  the  tenant.  Could  the  lord  bring 
[  *707]  ♦  an  action  of  waste  ?  I  apprehend,  there  can  be  no  ac- 
tion of  waste  between  the  lord  and  tenant  The  lord 
can  get  no  more  than  the  forfeiture.  I  doubt,  whether  he  could 
bring  trover ;  particularly  in  this  case ;  the  lord  and  tenant  both 
having  a  right  to  the  timber,  when  cut. 

The  reasoning  assumes,  that,  where  a  bill  lies  for  an  injunction, 
in  consequence  of  that  the  Court  will  proceed  as  to  the  right  to  the 
timber  cut  down.  But  my  great  doubt  is,  whether  there  ought  to 
have  been  an  injunction.  In  all  cases,  where  an  injunction  to  stay 
waste  is  granted,  if  waste  is  committed,  there  is  an  action  of  waste. 
The  law  settles  the  matter  between  the  lord  and  tenant.  If  by  com- 
mitting waste  a  forfeiture  is  incurred,  the  lord  proceeds  for  the  for- 
feiture ;  and  it  is  a  question  at  law,  whether  the  act  done  is  a  for- 
feiture, or  not  ?  A  tenant  for  life  and  the  reversioner  have  parts  of 
the  same  estate  given  by  the  same  will  or  settlement.  Their  rights 
are  upon  the  same  ground ;  and  the  reversioner  enters  for  the  for- 
feiture of  the  estate  for  life.  The  lord  has  no  right  of  entry.  He 
must  have  the  forfeiture  presented  by  the  homage.  I  do  not  find 
any  precedent  to  lead  me  ;  and  my  doubt  is,  whether  I  should  not 
do  an  exceedingly  mischievous  thing  instead  of  a  beneficial  thing  to 
justice  by  entertaining  this  suit.     It  would  bring  into  this  Court  by 

(1)  In  Chancery,  Michielmas,  1768;  Hilary,  1768;  Mitf.  123. 
VOL.  IV.  40* 
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bin  every  little  contest  between  the  lord  and  a  particular  tenant  upon 
the  nature  of  their  rights.  If  I  let  this  cause  subsist,  I  shall  set  a 
firebrand  in  the  county  of  Hampshire.     If  I  could  entertain  the  suit, 

1  jnust  direct  an  issue,  quantum  damnificatus  ;  for  I  would  not  deter- 
mine upon  the  depositions,  whether  the  shrouding  and  lopping  has 
been  such  as  will  hurt  the  tree,  or  not.  I  would  not  decree  an  in- 
junction without  directing  that  issue ;  whether  the  manner,  in 
which  the  trees  have  been  lopped,  is  pernicious.  Then  as  to  the 
timber  sold,  there  must  be  another  issue ;  whether  it  was  cut  without 
license. 

The  Lord  Chancellor  afterwards  said,  that,  thinking  the  case 
extremely  oppressive,  he  was  inclined  to  dismiss  the  bill  with  costs; 
and  therefore  ought  to  hear  the  evidence. 

The  evidence  was  accordingly  read,  and  the  Attorney  General 
observed,  that  by  the  answer  the  Defendant  states,  that  be  sold  the 
timber  for  17/.  14^.  but  according  to  the  evidence  he  sold  timber 
for  fifty  guineas ;  which  could  not  possibly  be  the  same. 

The  Lord  Chancellor  said,  that  so  much  was  to  be  ap- 
*  plied  in  repairs ;  the  remainder  belonged  to  the  lord  and  [*  70S] 
tenant  according  to  the  custom ;  and  the  Defendant  sell- 
ing the  whole  had  with  his  own  sold  the  Plaintiff's ;  who  might 
bring  an  action  for  the  money ;  that  upon  the  evidence  the  fact 
must  be  so  taken :  the  Defendant  swearing  positively,  that  no  more 
than  the  fourteen  trees  assigned  were  cut ;  and  the  evidence  not 
disproving  that ;  which  might  easily  have  been  done. 

The  bill  was  dismissed  with  costs  (1). 

It  is  now  settled,  in  opposition  to  the  principal  case,  that  a  lord  of  a  manor 
is  entitled  to  an  injunction  and  account,  in  respect  of  waste  committed  by  a  copy- 
holder. RithartiB  v.  Mble,  d  Meriv.  673.  And  the  doctrine,  that  equity  will  not 
relieve  a  copyholder  from  a  forfeiture  incurred  by  waste,  should  perhaps  be  quali- 
fied bj  examining  whether  the  waste  has  been  wilfuL    Bithop  of  Worcester^a  com, 

2  Freem.  137 ;  Fhley  v.  fPtZfon,  11  East,  5a  The  dUium,  also,  that  the  forfeiture 
must  be  presented  by  the  homafi^e,  is  in  contradiction  to  the  opinion  of  the  whole 
Court  of  K.  B.  in  the  case  of  Eiut  v.  Hard&mty  Cro.  Eliz.  499,  where  it  was  unani- 
mously resolved,  that  presentment  is  not  of  necessity,  but  for  the  lord's  better 
instruction  as  to  his  titie ;  and  he  may,  if  he  wUl,  take  advantage  of  a  forfeiture 
before  presentment 

(1)  This  decbion  was  over-ruled  by  Lord  Eldon,  Rkharda  v.  ^MiiU^  3  Mer. 
673. 


708  nowv  V.  bum.  [1199 

BROWN  9.  mCGS. 
[Roixa^—lTOQy  Ann.  11, 15;  Jitlt  1.] 


Tbstator  beijoeidied  a  Iwifhold  etiita  (after  mm  etiata  ftr  life)  to  ki 

A.  and  the  heiia  naJe  of  \m  bodf  kutbllj  b^uttea,  aad  in  defroh  of 'flodi 
heiia  to  one  of  the  eow  of  hie  nephew  BL  as  A.  flfaall  direct  by  a  confejvnce  in 
hie  life  or  bj  hie  laet  wilL  AnoAerleaeehoM  ertalehebeqneathedto  Aapoa 
tnHt,  eobjeet  to  certain  charees,  to  emplflj  the  renaunder  of  the  rent  to  floeh 
childien  of  &  ae  A.  ihaU  tfaiA  moei  deeeping  a^  tha  wiD  make  the  beA  «e 
of  ity  or  to  the  chfldren  of  Ua  ncnhew  C  if  any  aoch  there  are  or  ahall  be.  A. 
dying  in  the  testatof'a  life,  the  beqneat  of  the  latter  eaCato  waa  eatabliahed  in 
iSlnrorofallthechildmL(a)    Oicffrvas  totbefeimer? 

Geaeial  reaidoary  clanae  paaiea  afi,  that  ia  not  aofficiendy  dinoaed  of^  as  in  eiie 
ofalMiae,(6)Ljx.70a] 

(a)  Thif  caae  belonga  to  the  claaa  of  caaea,  where  troata,  or  powen  in  tiie 
nature  of  troata,  are  required  to  be  exeented  by  the  traatee  in  iaTor  of  paiticnlir 
penooa,  and  they  fail  of  being  ao  enecnted  hj  accident  In  aoch  caaea  Eijoitf 
will  interpoae,  and  giant  auitable  relief;  aa  in  the  preaent  caae,  by  making  a 
proper  diatribution  of  the  prouerty ;  becanae  it  ia  not  given  to  the  devisee  is  a 
mere  power,  but  aa  a  tmat  ana  dalr,  which  he  ooght  to  fulfil ;  and  his  omission 
aoto  00  by  accident  or  deaign,  ou^t  not  to  diaiq^iwint  the  objects  of  the  boon^. 
1  Story,  Eq.  lur.  §  98, 169, 176;  2  Chance,  Poweia,  ch.  23,  §  l«u  But  Eqoily 
will  not  interfere,  upon  the  ground  of  accident,  where  the  party  has  not  a  cleir 
▼eated  right,  but  hia  claim  reata  in  mere  expectancy,  and  is  a  matter,  not  of  trust, 
but  of  violation.  1  Stoiy,  £q.  Jur.  §  105  o.  Nor  would  it  interfere,  where  there 
baa  been  a  non-execution  of  a  power,  as  contra-diatinguished  fiom  a  trust  Ibid, 
4  169, 176;  2  Ibid,  1061, 1061a.  Lord  Coltonham,haa  examined  many  of  the 
leading  authoritiea  on  the  aubject,  and  stated,  that,  when  in  caae  of  a  will  or  other 
instrument,  the  donor  of  the  power  haa  a  |[eneral  intention  in  favor  of  a  cUn, 
and  a  particular  intention  in  wvor  of  individuals  of  that  claas  to  be  selected  by 
the  donee,  and  the  particular  intention  fails  from  that  aelection  not  being  made 

Sr  the  donee  of  the  power,  the  Court  will  treat  it  aa  a  truat,  and  cany  into  effect 
e  general  intention  in  fiivor  of  the  claak  Bwrrovf^  v.  PhUoox^  5  it.  d^  Cr.  73, 
92.  Though  the  worda  of  bequeat  in  the  principal  caae  have  been  regarded  as 
in  the  nature  of  a  recommendation,  they  have  abo  been  regarded  aa  importing  a 
trust  See  2  Roper,  Legaciea,  by  White,  297-dOO,  ch.  21,  §  6;  cmie,  note  (6) 
BvU  V.  Vanfy,  1  V.  271. 

(h)  Aa  to  peraonal  property,  a  reaiduary  clanae  not  only  carries  all  not  disposed 
of,  but  evenr  thing  whicn  in  the  event  turns  out  not  to  be  disposed  of.  TWor  ▼. 
Xttieos,  4  Hawk,  215;  Jamu  v.  JamUj  4  Paige,  115 ;  Gone  v.  Skvens^  1  l)ana, 
206;  Fan  JSSeedk  V.  i2^.  ZHiM  Cfturc^  6  Paige,  60a  Every  testator  is  presumed 
not  to  intend  to  die  intestate,  as  to  any  part  of  hia  estate ;  therefore,  a  residoaiy 
clauae,  unleaa  expreasly  restrained,  always  pasaea  whatever  is  not  odierwise  dis- 
posed of.  Bums  v.  IZeevef ,  Dev.  Eq.  386.  Merely  charging  the  residue  with  the 
payment  of  legacies  will  not,  of  itralf,  prevent  those  which  fail  for  any  cause 
lW>m  sinking  into  it  Sormf  v.  Bright^  1  Dev.  dL  Bat  lid  A  testator  ^ve 
£1000  to  his  natural  sou,  and  if  he  med  under  21,  then  that  sum  and  the  residue 
to  ffo  to  the  testator's  family ;  and  he  gave  the  residue  to  his  natural  son,  to  be 
applied  accordingly;  the  aon  died  under  21;  and  it  waa  held  that  the  £1000  was 
part  of  the  reai&e,  and  did  not  paaa  to  the  teatator'a  next  of  kin  aa  a  legacy. 
Brtfukur  v.  Dorr,  4  Sim.  21.  The  general  rule  ia  that  a  lapsed  legacy  of  chat- 
tels paaaes  under  a  general  residuary  bequest;  but  the  rule  does  not  apply  where 
the  residuuT  bequest  w  of  a  particular  fund  or  description  of  property,  or  other 
certain  reaiduum.  Ptag  v.  Barber^  1  Hill,  chr  97 ;  SifikUr  v.  SuMer,  2  Deasaos. 
138;  Sutton  v.  Sharp,  1  Russ.  146;  FUnung  v.  BurroiM,  Id.  276;  Trwpev. 
DrazuTj  4  Har.  &  Johns.  446 ;  King  v.  fFoodhuU,  3  Edw.  79.  There  is  a  distinc- 
tion taken  in  the  English  books  between  a  lapsed  legacy  of  personal  eatatea  and 
a  lapaed  devise  of  real  estate.  The  latter  doea  not  pass  to  the  residuary  devi- 
aee;    but  the  devise  becoming  void,  the  eatate  deacenda  to  the  heir  at  law. 
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AU  limitetioiw  of  pennnal  estate  may  be  good,  until  one  vestSy  canying  the  whole 
interest,  (c)  [p.  717.] 

Henrt  Brown  by  his  will,  dated  the  13th  of  January  1795,  and 
duly  executed  to  pass  real  estate,  reciting,  that  by  indentures  execu- 
ted before  his  marriage  he  had  settled  upon  his  wife  Rupertia  Brown 
his  estate  at  Lower  Swell,  to  receive  the  rents  and  profits  after  his 
decease  for  her  life,  to  prevent  all  dispute  gave  and  bequeathed  to 
his  said  wife  the  said  estate  at  Lower  Swell  for  her  natural  life,  to 
receive  the  rents  and  profits  thereof  for  her  own  use  without  being 
accountable  to  any  one.  After  her  decease  he  gave  and  bequeathed 
the  above-mentioned  estate  at  Lower  Swell  to  his  nephew  John 
Brown  and  to  the  heirs  male  of  his  body  lawfully  begotten,  <'  and  in 
default  of  such  heirs  to  one  of  the  sons  of  my  nephew  Samuel  Brown 
as  the  said  John  Brown  shall  direct  by  a  conveyance  in  his  life-time 
or  by  his  last  will  and  testament." 

The  testator  also  gave  and  bequeathed  unto  his  nephew  John 
Brown,  in  trust  nevertheless  for  the  uses  after  mentioned,  his  estate 
at  Brize  Norton ;  both  which  estates  he  declared  were  held  by  lease 
under  the  Dean  and  Chapter  of  the  Cathedral  Church  of  Christ,  Ox- 
ford ;  that  is  to  say,  to  permit  his  said  wife  Rupertia  to  receive  all 
the  arrears  of  rent  due  to  him  in  his  life,  and  the  next  half-yearly 
payment  after  his  decease,  subject  to  the  annual  rent  to  the  College ; 
and  also  to  permit  the  tenants  of  the  Parsonage  Farm  to 
•  pay  to  her  yearly  and  every  year  during  her  natural  life  [•  709] 
(except  the  years  the  leases  for  both  the  said  estates  are 
renewed,  and  the  fines  paid)  the  sum  of  100/.  sterling,  at  four  quar- 
terly payments,  to  begin  the  first  quarter-day  after  the  said  half 
yearly  payment  to  his  wife  after  his  decease ;  and  he  authorized  and 
commanded  his  said  nephew  John  Brown  to  let  the  two  estates  at 
Brize  Norton,  as  often  as  occasion  shall  offer,  to  the  best  advantage, 
and  to  apply  the  rents  and  profits  to  pay  the  rent  and  fines,  as  they 
shall  become  due,  to  keep  the  buildings  in  repair,  to  pay  the  princi- 
pal and  interest  of  the  money  owing  upon  his  estate  at  Lower  Swell 
and  the  Grange  Farm  at  Brize  Norton :  then,  subject  to  two  lega- 
cies of  2007.  and  100/.  and  some  other  charges,  the  testator  made 
the  following  disposition  as  to  the  estate  at  Brize  Norton : 

4  Kent,  Com.  541,  (5th  edit) ;  Woolna'a  esUUej  3  Wharton,  477 ;  Doe  v.  JEcfltn,  4 
Adolph.  &  £.  582;  Young  v.  BMnton^  11  Gill  and  L  328.  The  reason  given 
was,  that  a  bequest  of  penonal  property  refers  to  the  state  of  the  property  at  the 
testator's  deatli,  whereas  a  devise  operated  only  upon  land  whereof  the  testator 
was  seised  wluni  he  made  his  will ;  and  it  was  not  presumed  that  he  intended  to 
devise,  by  the  residuaiy  clause,  a  continffdncy  which  he  could  not  have  foreseen, 
or  to  embrace  in  it  lands  contained  in  the  lapsed  devise.  Ibid ;  Gove  v.  Stevens, 
1  Dana,  207 ;  Wanur  v.  Swearinger,  6  ibid,  ld5;  Jamti  v.  Jamu^  4  Paige,  115. 
But  the  Act  of  Parliament,  1  ^c.  ch.  26,  providing  that  wills  should  embrace 
real  and  penonal  estate  acquired  after  the  execution  of  the  will,  and  the  similar 
leffislation  of  some  of  the  United  States,  removes  the  ground  of  this  distinction. 
Alapsed  devise  of  real  estate  and  a  lapsed  legacy  of  jpersonal  must  now  take  the 
-same  course.    See,  anU,  note  (a)  Perry  v.  Phetiyttf  1  v.  255. 

(c)  As  to  limitations  of  chattels,  see,  ante,  note  la)  Douglas  v.  Ghotmer,  3  Y 
501 ;  and  as  to  estates  tail  in  chattels,  note  (a)  Fonfyee  v.  Ford,  1  Y.  536.       « 
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<'  After  the  above  trust  is  performed,  I  authorize  and  empower  my 
said  nephew  John  Brown  to  receive  the  remainder  of  the  rent,  that 
arises  from  my  estate  at  Brize  Norton,  over  and  above  the  lOOl.  I 
have  directed  to  be  paid  to  my  loving  wife  Rupertta  Brown,  and  to 
dispose  of  it  in  the  following  manner :  that  is  to  say ;  to  take  lOOL 
of  it  every  year  to  his  sole  and  separate  use,  and  to  employ  the  re- 
mainder of  the  said  rent,  after  paying  the  annual  rent  to  the  College 
and  the  fines  for  the  renewal  of  the  leases  and  other  necessary  ex- 
penses about  the  farms,  to  such  children  of  my  nephew  Samuel 
Brown  as  my  said  nephew  John  Brown  shall  think  most  desening 
and  that  will  make  the  best  use  of  it  or  to  the  cliildren  of  my 
nephew  William  Augustus  Brown  if  any  such  there  are  or  shall  be/' 

The  testator  gave  and  bequeathed  to  his  wife  all  his  plate,  china, 
household  goods,  cattle,  and  chattels  of  what  nature  and  kind  soever 
they  be,  and  every  individual  he  should  be  possessed  of  at  his  de- 
cease, that  is  not  otherwise  disposed  of  above ;  and  he  appointed  his 
wife  Rupertia  to  be  the  residuary  legatee  and  sole  executrix. 

The  testator  died  without  issue  soon  after  the  execution  of  bis 
will.  John  Brown  died  in  the  testator's  life ;  leaving  a  son  and  two 
daughters.  Samuel  Brown  also  died  in  the  testator's  life ;  leaving 
the  following  children ;  Henry  Valentine  Brown,  who  was 
[*  710]  ♦  heir  at  law  to  the  testator,  Ann  Wheeler,  Martha  Brown, 
Samuel  Brown,  Thomas  Valentine  Brown,  and  Charles 
Brown.  The  widow  of  the  testator  married  Charles  Higgs.  Wil- 
liam Augustus  Brown,  who  was  unmarried  at  the  hearing  of  the 
cause,  and  Maria  Sparrow  were  the  next  of  kin  of  the  testator, 
being  his  only  surviving  nephew  and  niece. 
*  The  bill  was  filed  by  the  children  of  Samuel  Brown  against 
Charles  Higgs  and  his  wife,  and  the  next  of  kin ;  praying,  that  the 
will  may  be  established ;  that  an  account  may  be  taken  of  the  rents 
and  profits  of  the  Brize  Norton  estate,  received  by  the  Defendant 
Higgs  and  his  wife  ;  and  that  what  may  be  due  upon  that  account 
and  the  future  rents  and  profits  may  be  applied  in  discharge  of  the 
money  due  upon  the  Lower  Swell  estate  and  the  other  charges  ac- 
cording to  the  will ;  and  that  the  surplus  may  be  paid  to  the  Plain- 
tiffs equally,  or  in  such  proportions  as  the  Court  shall  direct ;  and 
that  an  account  may  be  taken  of  the  personal  estate  of  the  testator, 
with  the  usual  directions. 

The  Defendant  Higgs  and  his  wife  by  their  answer  submitted, 
that  the  whole  of  the  said  premises  became  vested  in  Rupertia 
Higgs ;  and  that  she  and  her  husband  in  her  right  are  entitled  thereto 
free  from  any  limitation  made  or*intended  by  the  will. 

The  next  of  kin  by  their  answer  submitted,  that,  if  the  surplus 
rents  and  profits  of  the  Brize  Norton  estate  are  to  be  considered  as 
personal  estate  undisposed  of,  they  are  entitled  as  next  of  kin. 

There  had  been  some  dispute,  whether  the  estate  at  Lower  Swell 
was  real  estate,  or  leasehold :  but  it  was  agreed  at  the  hearing,  that 
it  was  leaseehold ;  being  the  remainder  of  a  term  of  1000  years. 
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It  was  charged  with  a  mortgage  for  100/.     The  Brize  Norton  estate 
was  also  subject  to  a  mortgage  for  450/. 

Mr.  Grant  and  Mr.  Lewis,  for  the  Plaintiffs.  It  is  contended  by 
the  Defendants,  that  the  Plaintiffs  have  no  interest  in  either  the 
Lower  Swell  or  the  Brize  Norton  estate ;  a  discretion  being  given  to 
John  Brown ;  which  by  his  death  in  the  life  of  the  testator  is  at  an 
end,  and  cannot  be  exercised.  The  only  ground  taken  is,  that  for 
want  of  a  possibility  of  exercising  the  discretion  the  be- 
quest '^  must  fait  It  is  clear,  in  a  Court  of  Equity  a  be-  [*  711] 
quest  never  fails  by  the  death  of  the  trustee.  His  inter- 
est, if  he  had  survived  the  testator,  makes  no  difference :  with  re- 
gard to  the  power  of  disposition  he  is  a  mere  trustee.  The  dispo- 
sition to  him  of  the  Lower  Swell  estate  is  lapsed ;  therefore  the 
next  is  to  take  effect.  In  every  such  case,  where  the  discretion 
cannot  be  exercised,  the  power  devolves  upon  the  Court,  wherever 
the  objects  are  so  pointed  out,  that  the  Court  can  make  a  distribu- 
tion among  them.  The  Court  will  not  select  one :  but  where  the 
class  is  described,  out  of  which  the  selection  is  to  be  made,  and  the 
person,  who  is  to  make  it,  is  dead,  the  Court  will  divide  it  among 
them  all.  The  same  doctrine  applies  to  both  estates  John  Brown 
might  certainly  have  appointed  to  any  of  the  children  in  exclusion 
of  the  rest :  but  the  Court  must  make  an  equal  division  among  them 
all.  The  addition  with  respect  to  the  Brize  Norton  estate  as  to  the 
children  of  the  other  nephew  may  make  some  doubt,  whether,  as  he 
has  no  children  now,  the  Court  will  wait  to  see,  whether  he  will 
have  any,  and  whether  the  distribution  might  not  extend  to  them 
also,  or  the  whole  is  to  go  to  the  Plaintiffs ;  who  appear  to  be  the 
preferable  objects  of  the  testator's  bounty.  The  intention  was,  that 
if  none  of  the  children  of  Samuel  should  appear  to  John  Brown  to 
be  deserving,  then  he  should  give  it  to  the  children  of  the  other 
nephew.  It  is  very  doubtful,  whether  he  could  have  been  compelled 
to  execute  the  power  during  the  life  of  William  Augustus  Brown. 
As  to  the  Brize  Norton  estate,  the  rents  and  profits  ought  to  be  ac- 
counted for  and  secured,  if  the  Court  is  of  opinion,  that  the  children 
of  William  Augustus  Brown  may  be  entitled,  and  that  it  will  be  un- 
certain till  his  death. 

That  the  disposition  is  not  void  by  the  death  of  the  trustee  has 
been  decided  by  many  cases.  In  Harding  v.  Glyn  (1)  a  disposition 
in  words  almost  the  same  as  this  was  held  a  trust:  and,  the  trustee 
having  made  a  different  disposition  by  will,  it  devolved  upon  the 
Court ;  and  the  description  being  <<  relations,"  the  Court  distributed 
it  among  the  next  of  kin.  In  that  case  there  was  as  much  a  dis- 
cretionary power  and  a  personal  discretion  as  in  this.  DoyUy  v. 
The  Attorney  General  (2)  is  full  as  strong  as  this  :  and 
another  case  *  equally  strong  is  cited  there.  Mason  v.  [•712] 
Limbrey  (3),  Witts  v.  Boddington  (4). 

(2)  4  Vin.  485. 

(3)  Cited  in  The  Duke  of  MarUborovgh  v.  Lord  G^dolphin,  2  Ves.  C7. 

(4)  3  Bro.  C.  C.  95. 
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Mr.  Chraham^  for  the  Defendants  Higgs  and  his  Wife.  Theie  can 
be  no  doubt  as  to  the  Lower  Swell  estate,  from  the  manner,  m  which 
the  disposition  is  expressed,  that  one  person,  who  is  the  object,  not 
being  singled  out,  it  is  lapsed ;  that  person  requiring  the  nomination 
of  another ;  who  died  in  the  testator's  life.  It  is  a  power  coupled 
with  an  interest ;  and  therefore  to  be  construed  liberally,  according 
to  Lord  Mansfield's  distinction  in  Zouch  v.  WooUtcn  (1).  In  Hard' 
ing  V.  Glyn  it  was  clear,  the  relations  generally  were  the  object ; 
and  the  only  power  was  to  single  out  one  or  some  of  them.  The 
discretion  was  confined  to  tlmt.  One  part  only  of  the  intention 
fiiiled  :  but  the  general  intention  of  the  testator  remained ;  which 
was  in  efiect  an  intention  to  die  intestate  as  to  that  property,  nnksi 
his  wife  should  sin^e  out  some  rehtions  and  exclude  Uie  rest ;  the 
Court  having  there  determined,  that  <<  relations''  meant  next  of  kin. 
There  is  a  marked  distinction  between  that  case  and  this.  So  in 
fVitU  V.  Boddingtan  it  was  perfectly  clear,  the  grand-children  gen- 
erally were  the  objects  of  the  testator's  bounty.  In  such  cases  the 
Court  sees  its  way  distinctly.  The  case  cited  from  Viner  went  upon 
the  same  ground  :  the  children  and  the  Charity  were  the  clear  dis- 
tinct objects.  So  in  Mtuan  v.  Limbrey  the  Court  gave  the  fund  ac- 
cording to  the  general  destination  ;  seeing  no  qualification  annexed 
to  it.  In  this  case  there  is  no  general  intention  in  fiivor  of  all  the 
children  of  Samuel  Brown.  The  disposition  of  the  Lower  Swell 
estate  points  to  one  son,  not  all.  The  testator  indisputably  meant 
a  choice ;  and  it  is  not  like  a  general  disposition  in  fiivor  of  the 
family  of  A. :  the  mode  depending  upon  another  person  :  but  in  this 
case  without  a  choice  there  is  no  description  of  the  person  to  take. 
Where  one  only  is  to  take,  it  cannot  be  said,  all  are  to  take.  Then 
who  is  to  make  the  selection  ?  The  person  to  exercise  that  discre- 
tion being  gone,  it  must  &il.  Where  the  gift  is  to  one,  the  general 
intention  and  the  modified  intention  are  the  same  ;  the/only  differ- 
ence being  in  the  power  of  selection  given  to  another  person.  This 
being  a  leasehold  estate  also,  the  limitation  over  after  the  limitation 

to  the  heirs  male  of  the  body  of  John  Brown  is  void. 
[*713]  ''^  As  to  the  point  upon  the  other  estate,  John  Brown 
might  have  known,  which  of  the  children  of  Samuel  were 
most  deserving:  this  Court  cannot  know  that.  There  is  however 
more  in  that  point.  It  would  have  been  impossible  to  get  out  of  the 
authorities,  had  it  stood  as  a  disposition  to  the  children  of  Samuel 
Brown  only,  without  the  alternative:  but  it  is  to  be  given  to  the  one 
class  or  the  other,  clearly  in  the  disjunctive.  It  is  absolutely  impos- 
sible to  construe  it  otherwise.  The  word  <<or"  cannot  in  this  in- 
stance be  construed,  copulatively,  <<and"  (2).  John  Brown  might 
have  given  to  the  children  of  William  Augustus  Brown,  to  the  ex- 
clusion of  the  children  of  Samuel.  If  so,  the  Court  must  construe 
it  disjunctive  ;   and  the  event  cannot  alter  the  construction.     This 

(1)  2  Burr.  1196,  see  also  2  Ves.  79. 

(2)  See  Mabtdy  v.  iSlfanoc^e,  ceidt^  vol.  ill  450,  and  other  cases,  where  the  same 
constraction  was  made,  referred  to  in  the  note,  452,  [and  the  note  (a)  45a] 


1799.]  BBOWN   v.  HIGGS*  715 

a  certainty ;  and  it  is  quite  impossible  to  maintain  the  proposition. 
The  cases  cited  for  the  Plaintiffs  equally  import  selection.  Where 
the  disposition  was  to  the  most  deserving,  all  could  not  be  intended. 
The  Court  may  say  in  this  case,  either  the  power  shall  fail  alto- 
geihety  or  the  eldest  son  shall  take,  or  all  shall  take.  It 
would  be  no  strain  to  say,  the  eldest  son  ♦  shall  take  ;  for  [*  716] 
he  would  naturally  be  preferred,  if  tliere  was  no  objection 
to  him.  In  Maddison  v.  Andrew  (1)  Lord  Hardwicke  does  not  say, 
the  power  does  not  devolve  on  the  Court.  He  says,  powers  have 
devolved  on  the  Court  by  the  non-acting,  misbehaving,  or  death,  of 
trustees.  The  person  is  much  more  certain  in  this  will  than  in  those 
I  have  mentioned,  where  the  gift  was  to  the  most  deserving  rela- 
tions. No  case  has  been  produced,  where  the  Court  under  these 
circumstances  has  refused  to  exercise  the  power  ;  and  several  have 
been  stated,  where  the  Court  has  exercised  it.  The  Court  is  called 
upon  to  say,  that  in  every  such  instance  the  disposition  falls  to  the 
ground ;  though  the  object  is  distinct,  and  there  is  no  ulterior  dis- 
position. The  will  would  be  completely  disappointed ;  and  the 
rule,  that  by  the  death  of  a  -trustee  the  trust  never  fails,  an  accident 
the  Court  always  endeavors  to  prevent,  would  be  shaken.  The  true 
doctrine  is,  that  neither  the  impossibility,  refusal,  nor  neglect,  to  ex- 
ecute it  shall  affect  those,  some  of  whom  were  certainly  intended  to 
be  benefited ;  and  though  by  distributing  it  among  the  class  some 
will  be  benefited,  who  probably  would  not,  if  the  power  had  been 
executed,  that  is  not  such  a  deviation  from  the  intention,  as  if  it 
should  totally  fail :  for  there  is  clearly  a  general  kindness  to  these 
objects.  Some  are  intended  to  be  benefited:  whereas  upon  the 
other  principle  it  will  go  quite  to  other  objects. 

The  cases  of  charities,  I  admit,  do  not  apply ;  for  the  Court  has 
gone  lengths  upon  that  subject,  which  they  will  not  in  other  cases  : 
but  in  those  cases  the  proposition  is  laid  down  generally,  that  a  trust 
shall  not  fail,  because  there  is  no  trustee ;  and  though  that  doctrine 
has  most  frequently  occurred  in  charity  cases,  it  is  not  confined  to 
those  cases  ;  and  the  reasoning  is  general ;  upon  the  intention,  that 
some  charity  shall  have  the  benefit.  That  reasoning  as  to  the  in- 
tention applies  to  the  other  cases  and  to  this  mode  of  disposing  of 
any  other  property. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  With 
respect  to  the  point  between  the  Defendants,  it  is  too  clear  in  favor 
of  the  residuary  legatee.  The  next  of  kin  contend,  that  this  is  not 
sufliciently  disposed  of:  but  the  testator  has  given  to  the  residuary 
legatee  all,  that  is  not  sufliciently  disposed  of.  If  he  has  not  per- 
fectly disposed  of  it,  then  she  takes  it.  No  man  supposes,  his  lega- 
cies will  lapse,  or  will  not  take  place.  It  is  the  case  of  all  lapsed 
legacies  (2). 

(1)  1  Ves.  57.  " 

(Q)  Pod,  Shcmleij  v.  Baker,  Kaind  v.  Mhoi,  732,  802 ;  Camhrtdge  v.  Rous,  vol. 
viii.  12.  So  any  accession  to  the  peisonal  estate  after  the  death  of  the  testator 
cannot  be  claimed  by  the  next  of  kin,  as  undisposed  of,  against  a  general  residu- 
ary disposition.    Montgomerie  v.  fFoodley,  V.  SlxL 
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Samuel  Brown.  The  one  is  given  to  certain  objects,  with  a  power 
to  another  person  to  distribute  it  among  such  of  them,  as  he  thinks 
most  deserving ;  which  does  not  exclude  them,  if  that  power  is  not 
exercised.  The  other  is  a  gift  to  some  one  as  that  person  should 
appoint 

The  decree  declared,  that  in  consequence  of  the  death  of  the 
testator's  nephew  John  Brown  in  the  testator's  life-time  the  rents  of 
the  estates  at  Brize  Norton  subject  to  the  trusts  thereof  declared  by 
the  will  were  thereby  well  bequeathed  in  trust  for  all  the  children  of 
the  testator's  nephew  Samuel  Brown  and  the  children  of  his  nephew 
William  Augustus  Brown,  if  any  such  there  are  or  shall  be  ;  and  an 
inquiry  was  directed,  what  children  of  Samuel  Brown  and  William 
Augustus  Brown  respectively  were  living  at  the  death  of  the  testator, 
and  what  children  are  now  living ;  and  the  consideration  of  all  far- 
ther directions  as  to  the  Lower  Swell  estate  was  reserved  (1). 

[This  note  relates  to  S*.  C.  5  Ve8.496  ;  and  8  V.561.] 

1.  That  a  will  must  be  very  specially  penned,  and  the  intent  of  the  testator 
perfectly  clear,  in  order  to  restrict  a  bequest  of  a  residue  of  personal  property  to 
a  limited  operation,  see,  aniej  note  2  to  Maberhi  v.  Strodtj  3  V.  450.  But  though  a  re- 
siduary lepratee  takes  aU  lapsed  penonalty,  (subject  to  the  rare  exceptions  men- 
tioned in  the  note  last  referred  to,)  a  residuary  devisee  does  not  take  a  lapied  devise. 
Davnon  v.  Gfarifc,  15  Ves.  415.  Nothing  short  of  plain  words  of  gifl  to  some 
person  capable  of  taking,  or  words  of  necessary  implication,  will  disinherit  an 
heir  at  law.    See  note  6  to  Pickering  v.  Lord  Stamfordy  2  V.  273. 

2.  As  to  the  validity  of  a  bequest  over  of  personaltv,  after  a  contingent  limita- 
tion in  tail,  see  note  1  to  Pkipps  v.  Lord  Ahugraoej  3  V.  613. 

3.  With  respect  to  the  doctnne  in  restraint  of  perpetuities,  see  note  3  to  Bkmd- 
ford  v.  ThadtenU,  2  V.  23a 

4.  That  the  Court  of  Chancery  will  never  allow  a  trust,  or  a  power  coupled  with 
a  trust,  to  be  disappointed  by  the  ftilure  or  negligence  of  the  trustee,  see  note  4 
to  Moggridgt  v.  Thadavdl,  1  V.  464,  and  note  2  to  BuU  v.  Vardy,  1  V.  270: 
though  where  the  power  save  a  personal  discretion  to  the  trustees  as  to  the  dis- 
tributive share  which  each  object  of  a  testator's  bounty  should  take,  or  whether 
some  of  those  objects  should  not  be  excluded  from  any  participation,  there,  wh«i 
that  discretion  has  not  been  exercised  by  the  trustees,  and,  in  consequence  of  their 
death,  the  disposition  is  to  be  made  by  the  Court,  the  fund  must  be  divided 
amongst  all  the  objectB  of  bounty  in  ejqual  shares :  Longmore  v.  Broom,  7  Yes. 
129;  for  though,  as  far  as  the  discretion  of  trustees  was  to  be  exercised  upon 
matter  of  fact,  that  subject  may  properly  be  referred  to  the  master,  jet,  where 
such  discretion  was  to  be  exercised  upon  matter  of  opinion  and  judgment,  as  to 
which  well-intentioned  people  might  differ,  the  Court  cannot  substitute  the  Master 
for  the  trustees.     fFalker  v.  Walker,  5  Mad.  426. 

5.  When  the  execution  of  a  will,  giving  bequests  to  the  testatoi's  **  relations,^ 
devolves  upon  the  Court,  in  such  cases,  upon  a  rule  of  construction  founded  on 
convenience  alone,  \Brandon  v.  Brandon,  3  Swanst  319),  the  Statute  of  Dis- 
tribution is  generally  adhered  to  for  the  purpose  of  determining  who  are  entitled 
to  the  bequest:  Cruwyt  v.  Coleman,  9  Yes.  324;  CoU  v.  ffcuU,  16  Yes.  47:  al- 
thou^  an  executor,  to  whom  a  power  is  distinctly  given,  is  not  bound  by  the  same 
rule.  fFaUer  v.  Maunde,  19  Yes.  426 ;  Sv^ifple  v.  Lotnon,  Ambl.  73a  So,  a 
legacy  to  the  testatoi's  relations  **  by  blood  or  marriage,**  will  be  confined  by  the 
Court  to  such  as  come  within  the  statute,  and  those  who  have  married  persons 
entitled  to  the  same.  Deviame  v.  Mdlieh,  5  Yes.  529.  The  same  rule  applies,  gen- 
erally speaking,  to  bequests  of  personalty  to  the  testator's  **  family :  **  Ontie^  ▼. 

(1)  See  po^A,  this  decree  affirmed  by  the  Master  of  the  Rolls  on  a  rehearinf^, 
vol.  V.  495 :  upon  appeal  by  Lord  ESdon,  oosf,  voL  viiL  561 :  and  by  the  House  of 
Lords  in  18ia    CoU  v.  Wade,  xvL  27;  Wtdleh  v.  Mawndt,  xix.424. 
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Coleman^  9  Yes.  324.  Brandon  y.  Brandon^  3  Swanst  331:  but  that  cooBtruc- 
tion,  which  would  ^  to  the  constant  ezcluaion  of  a  husband  or  wife,  who  are  not 
considered  as  of  km  to  each  other,  (see  note  2  to  FMflace  v.  Gorges^  1  V.  46), 
may  be  controlled  and  enlarged  by  the  context  of  the  will.  MLeroih  y.  Bacon, 
5  Ves.  167.  And  in  cases  of  intestacy  the  Statute  of  Distribution  clearly  af- 
fords no  rule  for  the  distribution  of  the  personal  estates  of  femes  coverU,  an 
exception  in  fayor  of  the  husband  haying  been  expressly  made  by  the  35tli 
sect  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  whereby  it  is  enacted,  that 
the  husband  shall,  in  such  cases,  be  entitled  to  administration:  and  it  has 
also  been  determined,  that  should  he  die  without  taking  out  such  adminis- 
tration, the  wife's  next  of  kin,  if  they  administer,  will  be  trustees  for  the  husband's 
oersonal  representatiye.  Cart  y.  Rees,  cited  in  Sqtdhb  y.  Wynn,  1  P.  Wms.  381. 
Neither  can  a  reference  to  the  Statute  of  Distributions  be  necessary  when  tiie 
testator  has  himself  qualified  his  bequest  to  **  relations,"  by  d^in^  what  des- 
cription of  relations  he  meant,  and  restraining  it  to  such  particular  objects,  as,  for 
instance,  to  poor  relations ;  there  the  gift  hu  been  extended  to  all  of  them  who 
were  poor,  tnough  they  stood  in  different  degrees  of  relationship ;  ICrostley  y. 
Clartj  3  Swanst  323,  n. ;  Brunsden  y.  fFoolrii^  Ambl.  507;)  for  such  a  bequest 
is  in  the  nature  of  a  charity,  baae  y.  De  JViez,  stated  from  lU^,  lAb.  in  note  to 
17  Ves.  373;  ^fdU  y.  WhOe,  7  Ves.  423.  It  has  also  been  held,  that  as  there  is 
no  uncertainty  in  a  bequest  to  ^  nearest  relations,"  it  is  unnecessary  to  resort  to 
the  Statute  of  Distributions  for  a  rule  of  construction ;  but  that  they  who  strictly 
answer  the  testator's  description  should  take,  to  the  exclusion  of  others  more  re- 
mote in  point  of  consanguinity,  though  within  the  degrees  pointed  out  by  the  stat- 
ute. SmUh  y.  Campbdl,  19  Ves.  400;  Brandon  y.  Brandon^  3  Swanst  319; 
Slamp  y.  Cooifce,  1  Cox,  23& 

6.  When  the  word  **  family**  is  used,  not  in  a  bequest  of  personalty,  but  in  a 
deyise  or  limitation  of  real  estate,  there  are  numerous  authorities  for  construing 
this  as  a  devise  or  limitation  to  the  head  of  the  family ;  —  the  heir  at  law.  But,  it 
has  been  obsenred,  it  would  be  a  more  obscure  case  to  deal  with,  if  the  subjects 
of  a  gift  were  a  mixed  fund,  made  up  both  of  realty  and  personalty ;  and  that  it 
would  be  difficult  to  attribute  to  the  testator  an  intention  to  giye  his  leaseholds  to 
his  next  of  kin,  and  his  freeholds  to  his  heir,  by  the  same  testamentaiy  donation 
to  his  "family:"  WrigU  v.  JUkyns,  19  Ves.  300,  303:  citing  Chqmum's  eoie^ 
Dyer,  333,  (6.);  CowiSen  y.  CMbe,  Hob.  33.  See  the  note  to  Lowndeg  y.  Stone^ 
4  V.  649,  and  also  Doe  y.  5iiit^  5  Mau.  &  SeL  129;  Pyoi  y.  Pyot,  1  Ves.  Sen. 
338. 

7.  It  has  been  decided,  that,  to  make  title  under  a  deyise  to  the  "  first  and  near- 
est "  of  the  testator's  ^  kindred  being  male,  and  of  his  name  of  blood,"  the  claimant 
must  be  of  the  same  name  by  descent:  the  requisite  qualification  as  to  the  name, 
is  not  satisfied  by  an  assumption,  under  the  King's  license,  of  the  name,  by  the 
nearest  of  blood,  who,  though  himself  a  male,  is  a  descendant  by  the  female  line. 
Leigh  y.  Leighf  15  Ves.  100, 109.  It  should  be  observed,  however,  that  if  it  ap- 
peared clearly  the  testator  meant  no  more  than  to  point  out  a  particular  dockj  the 
construction  might  be  different  Thus,  a  testator,  by  a  bequest  to  his  daughter, 
and  in  case  of  her  death,  then  over  to  "  her  nearest  relation  of  the  name  Df  the 
Pyota,"  was  held  only  to  have  designated  the  dockj  in  ftivor  of  which  he  directed 
a  devolution  of  his  property ;  and  that  it  was  not  necessaiv  the  individual  who 
answered  his  description  in  this  principal  respect,  should  also  at  the  time  of  the 
testator's  decease  or  when  the  gift  was  to  take  effect,  bear  the  name  of  Pyot  It 
may  be  remarked,  that,  in  this  case,  the  patronymic  name  of  the  parties  to  whom 
&e  bequest  was  adjudged  was  '*Pyot,"  though,  being  females,  they  had  cha^ged 
it  by  marriage,  subsequently  to  the  making  of  the  will:  Pyot  v.  Pyot,  1  Ves.  Sen. 
338:  see  L^gk  v.  L^h,  15  Ves.  111. 

8.  As  to  the  cases  in  which  the  alleged  rule,  that  a  rehearing  ought  not  to  be 
reheard^  cannot  apply ;  see  note  5  to  fraldo  v.  Caley,  16  V.  206. 
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Though  payment  of  a  substantial  part  of  the  purchase-money  will  take  an  agree- 
ment as  to  land  out  of  the  statute  of  Frauds,  on  the  ground  of  part-peribrmance, 
payment  of  a  small  part,  as  five  guineas,  the  purcluise-money  being  one  hun- 
dred, will  not  do.  The  plea  of  uie  statute  was  allowed ;  with  an  intimation 
from  the  Court,  that  under  the  circumstances  of  the  case  Uie  bill  would  be  dis- 
missed with  costs,  (a) 

The  bill  stated,  that  under  ao  Act  of  Parliament  for  inclosing 
certain  lands  in  the  county  of  Lincoln  part  of  the  premises  were  on 
the  2d  of  April,  1793,  allotted  to  the  Defendant  in  respect  of  a 
right  of  common,  to  which  he  wa^  entitled.  The  Plaintiff  on  or 
about  the  2d  of  April  treated  with  the  Defendant  for  the  purchase 
of  his  allotment  for  the  sum  of  105/. ;  and  the  Plaintiff  agreed  to 
purchase  the  same  of  him  at  that  price ;  and  thereupon  paid  to  the 
said  Defendant  the  sum  of  5/.  5s.  in  part  of  the  said  sum  of  105/, 

The  bill  charged  these  facts ;  and  that  William  Stanger,  a  neigh- 
bor of  the  Defendant,  in  whose  presence  the  money  was  paid,  before 
the  Defendant  agreed  to  sell  the  said  allotment  to  the  Plaintiff, 
described  to  the  Defendant  where  it  lay ;  and  the  Defendant  upon 
receiving  such  information  from  Stanger  agreed  to  sell  the  said  allot- 
ment to  the  Plaintiff  and  accepted  the  said  sum  of  5/.  5s.  in  part 
of  the  said  purchase-money  of  105/. ;  also,  that  the  Defendant  had 
endeavored  to  prevail  upon  the  Plaintiff  to  receive  back  the  said 
sum  of  5/.  5s. 

The  bill  which  was  filed  upon  the  18th  of  March,  1793,  prayed 
a  specific  performance  of  the  agreement.  The  plea  of  the  Statute 
of  Frauds  was  put  in  in  December,  1793;  and  from  that  tune  no 
step  was  taken  till  very  lately ;  when  the  plea  was  set  down  to  be 
argued. 

Mr.  RomiUy^  in  support  of  the  plea.  This  agreement  is  not  in 
writing;  and  no  circumstance  of  part-performance  is  alleged  except 
payment  of  five  guineas,  part  ^of  the  purchase-money.  The  only 
question  is  whetlier  payment  of  a  small  sum  of  money,  as  part  of 
the  purchase-money,  as  earnest,  will  take  the  case  out  of  the  Statute. 
It  has  been  decided,  that  it  will  not;   Lord  Fingal  v.  Ross  (1),  a 

(a)  As  to  the  enforcement  of  specific  performance  in  cases  of  part-performance. 
See,  anUj  note  (a)  WUU  v.  ^amng^  3  V.  378.  But  it  is  a  difficult  question  to 
ascertain,  what  in  the  sense  of  a  Court  of  Equity,  is  to  be  deemed  a  part-perform- 
ance, so  as  to  extract  the  case  from  the  reach  of  the  statute.  It  seems  formerly 
to  have  been  thought,  as  in  the  present  case,  a  deposit,  or  security,  or  payment  of 
the  purchase  money,  or  of  part  of  it,  or  at  least  of  a  considerable  part  of  it,  was 
such  a  part-performance,  as  took  the  case  out  of  the  statute.  But  this  doctrine, 
after  being  treated  as  doubtful  in  several  cases,  is  now  overthrown ;  and  part  pay> 
ment  is  not  now  deemed  a  part-performance,  sufficient  to  take  the  case  out  of  the 
statute.  2  Story,  Eq.  Jur.  §  760;  Clinan  v.  Cooke,  1  Sch.  &  Lef.  40 ;  aHerW^ 
V.  Hedges,  ibid,  129;  JwAson  v.  Cutrighi,  5  Munf.  318;  1  Sugden,  Vendors^ 
107-112,  ch.  3,  §  3,  (10th  ed.) 

(1)  2  £q.  Ca.  Ab.  46,  by  the  name  of  Lord  PengaU  \.  Ross. 
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case  often  cited.  Seagood  v.  Meak  (1);  Leak  v.  Morrice  (2), 
which  was  very  soon  after  the  Statute,  was  not  decided 
upon  the  earnest,  but  upon  this,  that  the  agreement  *was  [*721] 
to  be  put  into  writing.  There  are  much  earlier  cases,  and 
even  before  the  Statute,  in  which  the  Court  refused  to  execute  a 
parol  agreement  upon  the  payment  of  a  small  sum  of  money. 
Simnunu  v.  Comelim  (3).  In  Tothill  85,  the  bill  was  to  be  relieved 
concerning  a  promise  to  assure  land  of  inheritance :  but  because 
there  ivas  no  execution  thereof  but  only  55^.  paid  in  hand,  the  bill 
was  dismissed:  Miller  v.  Blandist^  30  Jac.  The  only  cases  are, 
where  something  has  been  done  upon  the  credit  of  the  agreement, 
which  will  amount  to  a  fraud,  if  the  agreement  is  not  performed ; 
as  if  money  has  been  laid  out,  or  other  acts  done,  which  cannot  be 
undone.  The  supposition,  that  this  is  a  part-performance  arises  from 
confounding  the  17th  section  of  the  Statute,  as  to  contracts  for  the 
sale  of  goods  with  the  3d  section,  concerning  lands,  in  which  noth- 
ing is  said  about  earnest  or  payment  in  part-performance  as  an 
exception. 

No  case  can  come  foward  under  more  favorable  circumstances 
than  this.  The  bill  states,  that,  the  Defendant  not  knowing  what 
his  albtment  was,  a  neighbor  described  to  him  where  it  lay.  The 
plea  admits  all  the  facts  in  the  bill  to  be  true,  except  what  it  trav- 
erses ;  and  the  only  fact  traversed  by  the  plea  is,  that  there  was  an 
agreement. 

Mr.  HoUist,  for  the  Plaintiff.  With  respect  to  the  objection  last 
mentioned,  the  Defendant  might  enter  the  plea  with  the  Register ; 
and  the  Plaintiff  is  no  more  bound  to  set  it  down  than  the  Defend- 
ant. In  the  Court  of  Exchequer  the  Defendant  must  set  it  down 
within  a  limited  time. 

The  second  volume  of  Equity  Cases  Abridged  ought  not  to  be 
cited.  The  case  of  Lord  Fingal  v.  Ross,  is  not  to  be  found  in  the 
Register's  Book.  In  Seagood  v.  Meale  the  phrase  is,  that  it  was 
agreed,  the  payment  of  the  guinea  was  of  no  consequence.  The 
authorities  since  have  contradicted  that;  and  upon  this  principle, 
that  part  of  the  purchase-money  being  received,  it  is  a  fraud  not  to 
perform  the  agreement.  The  Defendant's  argument  would  hold,  if 
the  wliole,  or  nearly  the  whole,  had  been  received.  This  Defendant 
has  received  5  per  cent. 

Lord  Chancellor  [Loughborough].     *If  it  can  be     [*722] 
deemed  part  of  the  purchase-money,  it  would  do :  but 
upon  a  guinea,  or  five  guineas,  something  merely  to  bind  the  baigain, 
it  is  confounding  the  two  parts  of  the  Statute. 

There  is  something  also  in  your  not  having  set  down  this  plea. 
You  file  a  bill  for  a  specific  performance  ;  and  when  the  Defendant 
has  pleaded,  you  stop  short  upon  it.  What  business  has  the  Defend- 
ant to  go  farther  ?     It  is  hanging  up  a  person  upon  a  purchase. 

(1)  Pre.  Ch.  560. 

(2)  2  Ch.  Ca.  135.        ' 

(3)  1  Ch.  Rep.  128. 
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The  first  case  mentioned,  from  2  Equity  Cases  Abridged  rath^ 
appears  ill  determined ;  for  that  is  the  acceptance  of  a  fine, 
upon  which  a  lease  was  to  be  granted :  but  in  the  case  in  Precedents 
in  Chancery  the  point  is  expressly  stated,  and  the  distinction  noticed. 
Payment  of  part  of  the  purchase*money  is  certainly  a  part-perform- 
ance :  but  this  is  mere  earnest.  If  you  know  of  any  case,  where 
throwing  down  a  guinea  upon  a  bargain  for  land  has  taken  it  out  of 
the  Statute,  you  may  look  into  it.  It  does  not  belong  to  the  plea, 
but  consider  also,  whether  I  should  hold  this  to  be  a  good  perform- 
ance on  the  part  of  the  Plaintiff,  when  he  files  his  bill,  and  rests  five 
years. 

Jubf  8/A.  For  the  Plaintiff.  In  Dideenson  v.  Adanu  (I)  the  bill 
was  to  compel  the  acceptance  of  a  lease  under  a  parol  agreement 
upon  a  fine  of  I50Z.  and  16L  paid  in  part  of  the  same.  The  plea 
was  overruled  without  hearing  the  Counsel  for  the  Plaintiff:  and  the 
decision  appears  by  the  Register's  Book.  If  in  this  case  there  had 
been  an  agreement  in  writing,  and  it  had  been  stated,  that  five  guineas 
had  been  paid  in  part,  an  account  would  have  been  decreed  in  respect 
of  the  remainder  only ;  taking  into  consideration  of  course  the  five 
guineas  paid.  There  is  no  case  upon  this  point.  There  are  cases 
before  Lord  Hardwicke ;  who  speaks  of  payment  of  part  of  the  pur- 
chase-money as  out  of  the  statute.  The  two  sections  of  the  statute 
respecting  lands  and  goods  are  very  different  in  expression  :  as  to  the 
latter  it  is  said,  no  contract  shall  be  good.  In  that  respect  the  con- 
tract is  destroyed.  Another  circumstance  is  expressed  in 
[*  723]  the  17th  section :  delivery  of  part  of  the  goods  is  an  *  ex- 
ception. So  nothing  is  more  notorious  than  that  delivery 
of  possesion  of  land  takes  it  out  of  the  statute.  That  applies  as 
much  to  the  one  as  to  the  otiier.  Lord  Aylesfarffs  Ca$e  (2)  b^trs  upon 
it.  If  the  clause  respecting  land  has  the  effect  now  contended,  those 
cases  would  not  have  been  decided,  that  if  the  parol  agreement  is 
confessed  by  the  answer,  the  Court  will  perform  it.  That  is  law  at 
this  day  (3).  It  does  not  follow  in  Equity,  that  the  contract  shall 
be  performed,  though  it  is  in  writing,  though  part  of  the  money  has 
been  paid,  or  many  circumstances  have  taken  place.  On  the  other 
hand,  when  the  Defendant  has  confessed  the  agreement  by  his  an- 
swer, and  no  inconvenience  has  appeared,  the  Court  -has  performed 
it.  The  common  practice  is  to  state  the  agreement  generally,  with- 
out saying,  whether  it  is  in  writing,  or  not.  If  a  parol  agreement  is 
stated  in  the  bill,  it  is  not  properly  matter  of  plea,  but  of  demurrer. 
In  WhdUy  v.  Bagtnal  (4)  and  Whitchurch  v.  Bevi$  (5)  it  was  held. 


s 


In  Chancery,  1750,  cited  from  a  manu8cri|yt  of  Mr.  Cox. 

,  ,  2  Strange,  783. 

(3j  Since  the  case  of  Moore  v.  Edwards^  onfev  S3,  it  has  been  settled,  that  the 
Defendant,  by  his  answer  admitting  the  affieement,  may  insist  upon  the  Statute.  ' 
See,  oftie,  the  note,  vol.  iii.  39,  40 ;  where  Sie  principal  cases  upon  the  statute  of 
Frauds  are  referred  to ;  also  fflUs  v.  »^radlingf  iii.  376 ;  and  tne  obserrations  of 
the  Master  of  the  Rolls  as  to  part-perfonnance  in  Fbnkr  ▼.  JETofe,  iii.  696. 

(4)  6  Bro.  P.  C.  45. 

(5)  2  Bro.  C.  C.  559. 

VOL.  IV.  41* 
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that  the  circumstances  allied  as  part-performance  were  not  suffi- 
cient to  make  a  part-performance.  If  the  agreement  is  stated  gene- 
rally, it  is  necessary  for  the  Plaintiff  to  avail  himself  of  the  statute  in 
some  way ;  and  the  course  is  by  plea ;  for  if  he  confesses  the  agree- 
ment, a  performance  will  be  decreed.  The  plea  ought  not  to  be  to 
the  whole  of  the  bill ;  for  then  the  Court  is  to  judge  upon  that  plea, 
whether  there  are  sufficient  circumstances  of  part-performance  al- 
leged in  the  bill  to  sustain  the  decree  in  the  end :  whereas  it  would 
be  much  better  determined  when  the  whole  case  comes  out.  There 
will  be  great  difficulty,  if  it  is  to  depend  upon  the  quantum  of  money 
paid.  The  Defendant  is  bound  to  answer  the  fact,  whether  the  five 
guineas  were  not  paid  in  part  In  Hok  v.  White  (I)  before  Lord 
Camden,  the  Defendant  by  h||(  answer  denied,  that  the  possession 
was  delivered  in  part  performance,  and  swore,  that  the  Plaintiff  ob- 
tained it  wrongfully.  I  only  argue  against  the  validity  of  this  as  a 
plea.  It  will  remain  for  the  Court  to  decide  upon  the  circumstances, 
when  the  cause  comes  to  a  hearing. 

Lord  Chancellor  [Loughborough].  *How  can  you  [*724] 
get  to  ^y  thing  like  a  rule  upon  this  to  govern  alf  cases? 
It  is  not  disputed,  that  if  part  of  the  purchase-money  substantially 
is  paid,  that  takes  it  out  of  the  statute  (2).  But  it  is  contended, 
that  five  guineas  are  not  enough  upon  the  notion  of  binding  the  bar- 
gain. I  take  it  for  granted,  that  five  guineas  were  paid  at  the  time ; 
whether  upon  the  notion  of  binding  the  bargain  or  on  account  of 
the  purchase-money ;  they  are  certainly  part  of  the  100  guineas : 
but  so  small  a  part,  that  it  does  not  indicate  any  intention  to  bind 
the  bargain.  If  half-a-crown  was  paid,  it  cannot  be  denied,  that  it 
was  part  of  the  100  guineas.  I  cannot  let  the  Plaintiff  put  his  own 
construction  upon  the  payment.  I  must  construe  the  nature  of  it ; 
whether  it  was  on  the  account  of  the  purchase-money  or  upon  the  no- 
tion of  binding  the  bargain.  By  the  plea  the  Defendant  admits  the 
fact,  as  far  as  it  is  well  stated  by  the  bill.  The  bill  states,  that  five 
guineas  weie  paid ;  and  avers,  that  they  were  paid  as  part  of  the 
purchase-money.  It  does  not  strike  me,  that  that  was  the  nature 
of  the  transaction  between  the  parties.  The  bill  would  have 
stated  it  the  same  way,  if  five  shillings  had  been  paid.  Allow  the 
plea. 

It  is  easy  with  regard  to  this  particular  case ;  for  it  is  much  better 
for  you ;  for  I  shouM  certainly  dismiss  the  bill  with  costs  upon  the 
circumstances.  The  bill  states  an  allotment  to  the  Defendant  under 
an  Inclosing  Act ;  and  before  he  has  seen  his  allotment,  but  being 
told  by  a  neighbor  where  it  was,  a  conversation  arose  upon  it,  and 
the  Plaintiff  offered  100  guineas,  and  paid  five  guineas  and  then 
rests  five  years.     That  allotment  must  have  been  getting  better. 

(1)  Cited  1  Bro.  C.  C.  409. 

(2)  This  appears  to  be  still  unsettled.  See,  ante,  the  note,  vol.  iii.  39,  40;  in 
Coke  V.  TrecMidij  potij  vol.  ix.  234,  this  point  was  made  upon  a  deposit  of  2000^, 
the  purchase-money  being  dO/XXK. :  but,  the  decision  being  upon  another  ground, 
was  not  determined. 
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One  thing  must  have  happened :  it  must  have  become  inclosed  by 
the  neighbors  inclosing. 

The  plea  was  allowed  (1).    

Th£  didum  in  the  principal  case,  that  payment  of  part  of  the  pichase  nxmey 
is  part  performance  of  a  contract,  must  not,  now,  be  relied  on,  m  support  of  an 
application  to  have  a  contract  affecting  real  property,  specifically  enforced :  the 
understood  doctrine  at  present  is,  that  payment  of  money  is  not  such  a  part  per- 
formance as  win  take  on  agreement,  touching  lands,  oat  of  the  Statute  of  Frauds. 
CUnan  v.  Coohe^  1  Sch.  £  Lef.  40 ;  M^  v.  Du^amoB^  (citing  Hcarington  v. 
fVheder,)  12  Ves.  229. 
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[1799,  July  2, 8.] 

BsquEST  of  various  particulars,  comprising  all  the  testator's  personal  estate,  to  his 
wife  for  life :  then,  after  specifically  disposing  of  and  charging  with  legacies 
certain  parts  after  the  deatn  of  his  wife,  he  appointed  her  executrix,  she  paying 
his  debts  and  funeral  expenses:  held  a  resulting  trust  as  to  the  residue,  there 
being  no  farther  disposition,  and  no  evidence,  (a) 

Stock  included  in  a  will  under  the  word  "securities,"  legacies  being  charged,  fat 
which  the  securities  properly  so  called  were  not  sufficient,  (b)  [p.  725.] 

£2xecutor  takes  the  residue  undisposed  of,  unless  there  is  a  strong  and  violent 
presumption  against  him.  A  lejgacy  does  afford  that  presumption,  unless  there 
are  special  circumstances,  (p.  729.1 

Ground  of  admitting  parol  evidence  between  the  executor  and  next  of  kin  as  to 
the  residue  undisposed  of,  Tp.  730.] 

Bequest  to  executor  by  way  of  exception  is  not  sufficient  to  bar  him  from  the  resi- 
due undisposed  of,  [p.  731.] 

John  Leach  by  his  will,  dated  the  12th  of  December  1774,  and 
duly  executed  according  to  the  statute  of  Frauds,  after  gividg  to  his 
brother  Edward  Leach,  his  heirs  and  assigns,  an  estate  in  Chigford 
town  for  ever,  and  likewise  giving  to  his  said  brother  a  house,  gar- 


m  Registers  Book,  B.  1798,  fo.  580. 


,  ,  This  case  turns  upon  the  presumption,  which  so  often  recurs  in  the  English 
cases,  of  a  ^ifl  of  the  unbeqneauied  residue  to  the  testator,  and  is  of  little  practical 
importance  in  the  United  States,  where  the  residue  is  by  law  distributed  to  the 
next  of  kin,  in  the  absence  of  any  contrary  expressions  of  intention  by  the  testa- 
tor. See,  ante^  note  (a)  J\fburse  v.  Unch^  1  V.  344 ;  note  (a)  Bennet  v.  Batckdar^ 
1  V.  G9. 

|&)  If  there  be  nothincr  in  the  Will  to  control  the  force  of  the  expression  ^  secu- 
rities for  money,"  stock  in  the  funds  will  pass  by  it  Beseoby  v.  Pcuk^  1  Sim.  & 
Stu.  500.  But  it  seems  doubtful  whether  it  will  include  bank  stock,  that  being 
property  wherein  the  owner  is  interested  as  a  partner  in  a  public  trading  company. 
Ibia.  Whether  under  this  expression,  lands,  vested  in  the  devisor  as  mortgagee 
in  fee,  would  pass.  Galliers  v.  MosSj  9  R  &  C.  Ql67 ;  Renvoist  v.  Cooper^  Madd. 
&  Geld.  371;  Ex  park  Barber,  5  Sim.  451;  Malherv.  Thomas,  6  Sim.  115. 
Under  the  word  "money"  stock  may  pass.  Gallint  v.  JVoUe,  3  Meriv.  691 ; 
Legge  V.  JlsgiUj  1  Turn.  &  R.  365,  note ;  Kendall  v.  Kendall,  4  Russ.  369.  Yet 
"  money  "  does  not,  by  the  face  of  tlie  word  include  stock.  Ommanaf  v.  BuUker^ 
1  Turn.  &  R.  272;  Gosden  v.  DoUerUl,  1  M.  &  K.  56;  Dougla8v.  Congrevty  1 
Keen,  410 ;  see  2  Williams,  Exec.  862,  863. 
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den,  and  premises,  in  the  parish  of  Chigford,  to  him,  his  heirs  and 
assigns  for  ever,  proceeded  thus : 

*^  I  likewise  give  and  devise  unto  Ann  Leach,  my  loving  wife,  the 
house,  garden,  and  premises,  wherein  I  now  dwell,  in  the  town  of 
Watlington  in  the  county  of  Oxford,  for  and  during  the  term  of  her 
natural  life.  Likewise  I  give,  devise  and  bequeath,  unto  Ann  Leach, 
my  loving  wife,  all  my  household  goods,  stock  in  trade,  cash,  and  securi- 
ties for  cash,  book  debts,  and  so  forth,  of  what  nature  or  quality  soever, 
for  her  use  and  benefit  for  and  during  her  natural  life ;  and  after  her 
decease  I  give,  devise  and  bequeath,  my  house,  wherein  I  now  dwell, 
with  the  garden  and  premises,  to  my  brother  Edward  Leach,  in  trust 
for  all  my  nephews  and  nieces,  which  shall  be  then  alive,  to  be  equally 
divided  among  them,  share  and  share  alike.  Likewise,  I  give,  de- 
vise, and  bequeath,  unto  all  my  nephews  and  nieces,  which  shall  be 
then  alive,  after  the  decease  of  my  said  wife,  the  sum  of  fifty  pounds 
a-piece  out  of  the  securities  I  now  have  by  me ;  the  profits  of  it  to 
the  use  of  my  wife  for  her  natural  life  without  any  abatement  or 
deduction ;  she  repairing  and  keeping  in  sufficient  the  said  dwelling- 
house  and  premises  during  her  natural  life  and  her  executors  and 
administrators  so  holding  it  up  to  Edward  Leach  his  executors  or 
administrators  at  her  decease  fen"  the  uses  before  mentioned  and 
likewise  to  pay  the  said  legacies  to  Edward  Leach  or  his  executors 
or  administrators  in  trust  for  my  then  living  nephews  and  nieces 
share  and  share  alike.  Lastly  I  make  and  ordain  Ann  Leach  my 
loving  wife  executrix  of  this  my  last  will  and  testament  she  paying 
what  debts  and  funeral  expenses  may  be  incurred  at  the  time  of  my 
death." 

The  testator  died  upon  the  24th  of  March  1791,  leaving  his  wife, 
his  brother  Edward,  and  several  nephews  and  nieces,  the 
children  of  his  deceased  sister,  surviving  him.     *  His  wid-     [*  726] 
ow  proved  the  will ;  and  she  died  in  May  1791. 

The  bill  was  filed  by  Edward  Leach,  and  the  nephews  and  nieces 
of  the  testator,  the  children  of  his  deceased  sisters,  against  the  ex- 
ecutrix of  the  widow  ;  praying  the  usual  accounts  and  a  distribution 
of  the  residue  as  a  resulting  trust  for  the  next  of  kin. 

By  the  decree  made  upon  the  2l8t  of  November  1794  at  the 
Rolls  directions  were  given  for  taking  the  accounts ;  and  that  the 
Master  should  inquire  and  state  to  the  Court,  of  what  the  clear  res- 
idue of  the  testator's  personal  estate  consisted  at  the  time  of  his 
death ;  and  of  what  it  then  consisted  ;  and  that  the  Master  should 
inquire  and  state  to  the  Court,  who  were  the  next  of  kin  of  the  tes- 
tator living  at  the  time  of  his  death  ;  and  if  any  of  them  are  since 
dead,  who  are  their  personal  representatives. 

The  Plaintiff  Edward  Leach  died  after  the  decree.  The  suit  was 
revived  by  his  children  ;  who  were  his  executors. 

The  Master's  report  by  some  mistake  stated,  that  Edward  Leach, 
the  testator's  brother,  was  his  sole  next  of  kin  at  the  time  of  his  death. 
The  report  also  set  forth  the  accounts ;  and  it  appeared,  that  the 
personal  estate  not  specifically  bequeathed,  consisted  of  a  bilance  of 
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12982.  due  from  the  Defendants  27502.  4  per  cent  Bank  Annuities, 
part  of  38002.  4  per  cents,  standing'  in  the  testator's  name  at  his 
death ;  the  remainder  of  which  had  been  sold  out  by  his  widow 
and  the  Defendants :  14021  remaining  due  to  the  testator  upon  a 
mortgage  from  John  King,  and  202.  remaining  due  to  him  upon 
bond. 

Mr.  Lloyd  and  Mr.  StafJey^  for  the  Plaintiffs,  referred  to  Martm 
V.  Rebow  (1)  and  the  other  cases,  that  had  been  cited  upon  the 
former  hearing  (2),  and  the  general  rule,  that  a  bequest  to  an  exec- 
utor makes  him  a  trustee  for  the  next  of  kin  as  to  the  residue  un- 
disposed of  (3). 
[*727]  *Mr.  Graham  and  Mr.  Martin^  for  the  Defendants. 
The  first  impression  of  the  Court  was  certainly  against  the 
Defendants :  and  I  admit,  the  gift  of  the  residue  to  the  widow  for 
life  does  afford  a  strong  argument,  that  she  is  not  to  take  any  other 
interest.  But  see,  how  it  stands  upon  the  whole  will,  and  how  the 
residue  is  constituted*  He  has  put  all  his  household  goods,  stock 
in  trade,  cash,  securities  for  cash,  die.  together,  and  has  forgot  to 
say  any  thing  about  them  after  the  death  of  his  wife.  These  things, 
which  he  had  limited  to  her  for  life,  had  fallen  out  of  his  mind.  If 
he  meant  to  give  her  nothing  more,  he  would  have  gone  on  to  dis- 
pose of  the  residue.  The  concluding  sentence,  appointing  her  ex- 
ecutrix, she  paying  his  debts  and  funeral  expenses,  is  convincing. 
What  is  the  meaning  of  that,  if  he  intended  her  to  be  only  a  trus- 
tee ?  It  would  have  been  enough  to  have  appointed  her  executrix ; 
and  piying  his  debts,  die  would  have  been  of  course.  He  intend- 
ed her  to  be  his  personal  representative ;  to  give  her  the  beneficial 
interest  upon  those  terms.  Why  are  we  not  to  understand  him  to 
mean,  as  the  law  understands  him,  that  the  executrix  shall  take  ben- 
eficially, unless  there  is  something  to  show  the  contrary.  In  Latason 
V.  LawsoUy  which  is  stated  in  Nowru  v.  Finch  (4),  Lord  Mansfield 
admitted  the  general  doctrine  ;  but  said,  there  was  nothing  incom- 
patible with  supposing,  he  meant  a  general  disposition  of  his  prop- 
erty. This  turns  upon  the  concluding  part,  the  manner,  in  which 
he  has  made  her  executrix,  not  by  very  common  words.  It  is  dear, 
he  was  not  apprised  of  the  obligation  the  law  would  cast  upon  her  ; 
and  he  intended  to  give  her  something  more  than  a  mere  life  interest ; 
throwing  upon  her  in  the  manner  of  appointing  her  executrix  a  duty 
incompatible  with  such  an  interest. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Aroen].  May  it 
not  be  contended,  that  it  is  a  gift  to  her  for  life  ;  then  ^e  l^acies 
to  be  paid ;  then  making  her  executrix,  so  as  not  to  charge  the  lega- 

(1)  1  Bro.  C.  C.  154. 

(2)  It  was  said,  the  point  had  been  detennined ;  and  so  it  appears  by  the  note 
4  Bro.  C.  C.  326,  Ltadi  (by  mistake  called  Zouek)  v.  Laahai :  but  the  Master  of 
the  Rolls  said,  the  point  was  left  ooen. 

(3)  See  the  cases  collected  and  digested  in  Mr.  Cox^s  note  to  Farrington  v. 
Knightlyy  1  P.  Wms.  550,  and  2  Fonb.  Trea.  on  £q.  127;  JsPmant  v.  Fit^  and 
Honubv  V.  Finchy  4  Bro.  C.  C.  239;  anU^  voL  L  344;  iL  78;  and  the  note,i.  9SL 

(4)  JnU,  vol.  i.  344. 
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cies  till  after  her  death?  At  present  I  think,  there  is  great 
reason  to  contend  that.  Will  not  that  account  for  the  gift  to 
her  for  life,  and  not  make  it  inconsistent  for. her  to  take  the 
residue,  so  as  that  her  estate  for  life  shall  not  be  disturbed  ?  It 
seems  to  me  to  be  the  residue :  household  goods,  stock  in  trade, 
cash,  and  securities  for  cash,  book  debts,  and  so  forth  ;  I  think  it  is 
the  whole  personal  estate.  He  gives  those  legacies  out  of  that  res- 
idue, so  as  not'  to  disturb  her  life  interest  It  is  very  clear,  if  he 
had  only  given  her  the  residue  for  life,  she  could  not  have  it  abso- 
lutely :  but  in  the  way,  in  which  he  has  disposed,  is  it  not  consist- 
ent with  the  intention  to  give  her  the  whole  for  life,  then  providing 
for  the  legacies,  and  then  giving  her  the  residue  as  executrix  ?  It  is 
surprising,  that  no  parol  evidence  has  been  produced  in  this  case. 

Mr,  lAoydy  in  reply.  There  is  no  necessity  for  the  construction 
suggested ;  and  the  Court  will  not,  unless  a  manifest  intention  ap- 
pears, add  to  these  cases.  It  is  wonderful,  upon  what  ground  the 
Court  ever  admitted  parol  evidence.  The  common  conclusion  of  a 
will,  appointing  her  executrix,  clearly  would  not  do,  upon  Farting- 
tony.  Knightly  (1),  and  other  cases.  The  office  of  an  executor  is 
to  pay  debts  and  funeral  expenses  in  the  first  place.  There  is 
nothing  in  the  words,  that  are  added.  The  former  words  are  plain, 
that  she  shall  have  the  bulk  of  the  property  for  life  only.  It  would 
be  extraordinary,  that  all  that  property,  given  to  her  for  life  only, 
should  become  her's  absolutely  the  moment  the  testator  was  dead, 
except  as  to  those  legacies.  To  entitle  her  there  must  be,  as  Lord 
Thurlow  says,  irresistible  (2)  proof,  or  she  will  be  only  a  trustee.  If 
he  intended  to  give  her  the  residue,  why  did  he  not  give  it,  instead 
of  marking  the  words  strongly  with  the  oflice  of  executrix  ?  The 
safest  construction  is  to  abide  by  the  general  rule  upon  these  cases, 
that  as  she  takes  the  residue  for  life,  she  cannot  take  the  whole  ben- 
eficially. By  the  contiary  construction  the  Court  must  strike  out  the 
words  ^^for  /t/c." 

Master  ov  the  Rolls  [Sir  Richard  Pepper  Arden].  As  to 
the  mistake  in  this  report,  I  shall  now  consider  it  clear,  that  there 
were  other  persons,  who  were  the  next  of  kin  of  the  testator  at  the 
time  of  his  death,  besides  his  brother  Edward. 

*  It  is  supposed  by  the  printed  note  (3)  upon  this  will,  [*  729] 
that  I  had  decided  the  point ;  which  I  certainly  did  not : 
at  least  the  decree,  which  I  had  looked  at,  leaves  the  point  perfectly 
open ;  and,  so  far  from  deciding  it,  there  is  a  direction  to  take  an 
account  of  what  the  personal  estate  consisted,  and  who  were  the 
next  of  kin  of  the  testator.  It  is  not  likely,  that  behind  their  backs 
I  should  have  decided  this  point.  Bnt  whether  that  opinion  was 
thrown  out  by  me,  or  not,  it  is  perfectly  open  to  reconsider  it.     I 


s 


1  P.  Wms.  550. 

This  expression  attributed  to  Lord  Thurlow  in  Bowker  v.  Hunter y  is  too 
strong.    See  the  rale  correctly  stated  by  the  Master  of  the  Rolls,  ante,  vol.  ii. 
471. 
{3)4Bro.C.C.3a6. 


729  DICKS   0.  LAMBERT.  [1799. 

have  reconsidered  it ;  and  it  is  not  so  dear  by  any  means,  as  it 
seems  to  be  taken  by  the  next  of  kin :  but  upon  full  consideration  I 
am  of  the  same  opinion,  which  it  is  supposed  I  gave  upon  the 
former  occasion:  that  under  the  circumstances  of  this  case  the 
bequest  to  the  widow  is  a  bar  of  her  interest  as  eiecutrix  in  the 
residue. 

It  is  now  so  perfectly  settled,  that  it  is  unnecessary  to  repeat  the 
rule,  that  making  an  executor  does  vest  in  him  the  personal  estate 
of  the  testator,  unless  a  reasonable  ground  appears  upon  the  will,  or, 
as  I  see  I  stated  (1)  in  CUnneU  v.  Lfwthwaite^  a  strong  and  violent 
presumption,  that  the  testator  did  not  intend  by  making  that  execu- 
tor to  vest  in  him  the  residue.  It  was  long  ago  decided,  that  a 
legacy  of  any  part  of  the  personal  estate,  unless  there  are  special 
circumstances,  does  afford  that  presumption,  sufficient  to  bar  that 
general  right  as  executor.  The  question  tlierefore  is,  when  anything 
is  given  to  the  executor,  whether  it  is  under  such  circumstances  as 
to  take  away  the  presumption,  arising  from  part  being  given  to  him, 
that  the  whole  was  not  intended  to  go  to  him  as  executor.  This 
will  bears  upon  the  face  of  it  many  doubts.  It  is  by  no  means  so 
clear  as  it  has  been  understood  to  be  at  the  former  hearing  and  upon 
this  argument :  but  upon  lull  consideration  of  this  case  with  all  the 
other  cases  I  am  of  opinion,  that  I  cannot  without  violating  the 
rules,  that  have  been  laid  down,  wisely  or  unwisely,  hold,  that  this 
testator's  widow  was  entitled  to  the  residue  as  executrix.  The  firet 
words  of  the  will  seem  to  relate  to  real  estate. '  There  are  words  of 
inheritance. 

Upon  the  disposition,  which  follows,  in  favor  of  the  wife  a  doubt 
might  have  arisen,  whether  that  was  a  gift  of  all  the  residue  or  not 
If  it  did  include  the  whole  residue,  it  would  fall  within  the  rule, 
which,  it  is  said,  upon  the  former  occasion  I  laid  down  ;  viz.  that  if 
the  residue  is  given  to  the  executrix  for  life,  she  cannot 
[*  730]  take  it  absolutely.  But  when  one  comes  *  to  see,  of  what 
the  estate  consisted  at  the  testator's  death,  it  is  impossible 
not  to  hold,  that  this  disposition  did  include  every  thing,  that  could 
possibly  be  given  as  residue.  He  has  used  extraordinary  words. 
One  does  not  know  how  to  apply  the  word  "  securitie$,^*  whether  it 
includes  the  stock.  If  he  had  personal  securities  or  real  securities, 
that  would  be  the  more  natural  meaning.  He  gives  the  whole  resi- 
due under  certain  words  to  his  wife  for  Ufe ;  and  then  after  the  death 
of  his  wife  he  disposes  of  one  part  of  it,  and  likewise  gives  certain 
legacies :  which  he  charges  upon  a  specific  part  of  it.  It  therefore 
becomes  a  little  material  to  see,  what  he  could  mean  by  the  gift  of 
50/.  a-piece  to  the  nephews  and  nieces.  By  the  Master's  report  it 
appears,  the  testator  had  in  4  per  cent.  Bank  Annuities  3800/.  the 
sum  of  140/.  remaining  due  to  him  upon  a  mortgage  from  John  King, 
and  upon  bond  20/. :  so,  if  I  do  not  include  the  stock  under  the 
word  "  securities"  there  is  nothing  for  those  legacies.     It  is  impos- 

(l)^ii<f,  vol.  11.471. 
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sible  he  should  not  by  this  charge  have  meant  it  to  be  upon  the  stock 
as  well  as  these  two  small  securities.  I  must  therefore  hold,  that 
under  the  word  "  securities  "  he  has  included  stock  as  well  as  what 
we  generally  call  securities.  Consequently  he  had  given  all  those 
articles,  household  goods,  stock  in  traide,  cash,  securities,  &c.  to  his 
wife  for  Ufe :  then  after  her  death  he  gives  a  house  as  a  specific  be- 
quest in  trust  for  his  nephews  and  nieces;  and  he  Ukewise 
gives  to  his  nephews  and  nieces  50/.  a-piece,  not  out  of  his 
general  personal  estate,  but.  out  of  his  securities.  I  am  therefore  to 
understand,  that  he  has  given  her  this  interest  for  life  and  also  the 
absolute  interest,  as  it  has  been  argued.  That  brings  it  within  the 
rule,  that  has  so  long  prevailed  ;  and  unless  there  are  particular  cir- 
cumstances, as  there  were  in  Lawsan  v.  Lawson  and  the  other  cases 
the  presumption  arises,  that,  a  particular  part  being  given,  the  whole 
cannot  be  intended  to  be  given.  I  have  had  more  doubt  than  I 
thought  I  should :  but  upon  looking  accurately  into  the  will  I  am  of 
opinion,  there  is  a  sufficient  presumption,  not  rebutted  by  any  evi- 
dence upon  the  part  of  the  executrix,  which  I  am  surprised  at,  if  the 
testator  intended  to  give  her  the  whole.  It  is  too  late  now  to  dis- 
pute, that  parol  evidence  may  be  admitted  ;  and  the  Lord  Chancellor 
in  CknneUy.  Leufthwaite  tells  (1)  us  the  ground  of  it;  that  the 
Court  thought,  they  had  gone  too  far  by  the  decisions  against  the 
executor,  and  therefore  allowed  him  to  get  rid  of  it  by  parol 
evidence.  This  executrix  has  not  been  able  to  *  produce  [♦731] 
any  evidence.  Therefore  upon  the  true  construction  of 
this  will  it  is  a  gift  to  her  of  the  personal  estate  for  life,  with  a  charge 
only  upon  part  of  that  personal  estate  of  certain  given  legacies,  and 
consequently  she  is  barred.  I  desire  to  be  understood,  that  if  this 
had  been  a  bequest  of  the  residue  of  the  whole  estate  to  her  for  life, 
and  a  charge  of  the  legacies  only  after  her  death,  there  would  have 
been  nothing,  upon  which  she  might  not  have  contended,  that  she 
was  entitled  to  have  the  whole  as  well  as  that  interest  for  life.  But 
without  overturning  that  rule,  that  a  gift  of  part  to  an  executor  bars 
him  from  the  whole,  a  rule,  that  has  so  long  prevailed,  whether  wisely 
or  unwisely  established,  I  cannot  hold  this  executrix  entitled ;  for 
that  would  be  the  effect  upon  this  will.  I  am  therefore  of  opinion 
upon  this  will,  that  she  cannot  as  executrix  take  this  residue,  part  of 
which  is  given  to  her  for  life  only. 

I  desire  not  to  be  understood  to  infringe  upon  any  opinion  the 
House  of  Lords  may  be  supposed  to  have  given  in  Lawson  v.  Lawson 
upon  the  particular  circumstances  of  that  case ;  and  upon  Lady 
Granville  v.  7%e  Duchess  of  Beaufort  (2)  which  was  much  discus- 
sed in  CUnneU  v.  Lewthwaite  (3),  I  am  of  opinion,  that  if  there  was 
no  such  parol  evidence,  upon  which  I  see  I  supposed  (4)  the  House 
of  Lords  to  have  decided,  that  case  did  not  afford  a  sufficient  pre- 

(1)  wfnie,  vol.  ii.  649. 

(2)  1  P.  Will.  114 ;  2  Vem.  648 ;  1  Bro.  P.  C.  305. 
;3)  AnU,  vol  iL  465,  644. 
4)  AniCy  vol.  iL  472. 
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sumption  to  bar  the  executrix :  for  it  was  only  giving  a  legacy  with 
an  exception  out  of  it  If  this  could  have  been  broi]^t  within  that 
rule,  as  has  been  contended  for  the  Defendant,  there  would  have 
been  a  strong  ground  to  say,  it  was  to  secure  to  her  that  interest  for 
life,  not  charged  with  the  legacies,  which  are  afterwards  given. 
When  I  first  read  this  will,  I  thought,  the  nephews  and  nieces  were 
the  only  next  of  kin.  That  would  have  afibrded  a  strong  presump- 
tion, that  the  testator  intended  them  to  have  only  the  legacies ;  but 
only  a  presumption.  I  desire  to  be  understood  to  decide  upon  this; 
that  part  of  the  residue  is  given  to  the  executrix  for  life  only ;  and 
that  raises  the  presumption,  according  to  the  doctrine,  that  has  so 
long  prevailed,  that  the  testator  did  not  intend  to  give  her  thewhble. 
That  is  the  ground,  upon  which  I  determine.  I  give  this  opinion 
not  without  some  doubt  upon  it.      It  is  not  so  clear  a  case  as  it  is 

supposed. 
[*  732]         *  Declare,  that  the  personal  estate  of  the  testator  not 

specifically  bequeathed  was  after  the  death  of  his  widow 
divisible  according  to  the  statute  of  Distributions,  and  belongs  one 
moiety  to  the  executors  of  his  widow,  the  other  to  his  next  of  kin. 

1.  As  to  the  circamstances  which  may  exclude  an  executoi'a  claims  to  a  bene- 
ficial interest  in  the  residue  of  his  testator's  property,  not  disposed  of;  see,  onfe, 
the  notes  to  Bennd  v.  Bakhdor^  1  V.  63 ;  and  the  notes  to  Aotir«e  v.  Finehy  1  V. 
344. 

3.  It  has  been  determined,  that,  under  the  word  ''securities,"  in  a  will,  stock  in 
the  public  funds  will  pass,  unless  there  be  something  in  the  context  of  the  instru- 
ment controlling  that  construction.    Bueohtf  v.  Pod,  1  Sim.  &  Stu.  50 J. 


SHANLEY  V.  BAKER. 
[RoLL8.~1799,  July  a] 

Testator  gave  certain  leasehold  houses  in  trust  for  A.  absolutely  for  her  sepa- 
rate use,  and  other  leasehold  houses  in  trust  for  B.  for  her  separate  use,  for  her 
life;  and  after  her  decease  for  her  children;  if  none,  to  fall  into  the  residue; 
and  he  ^ve  the  residue  in  trust  for  A.  and  B.  to  be  divided  between  them, 
share  and  share  alike,  and  to  be  paid  and  applied  in  like  manner  for  their  use 
and  benefit  as  the  rents  and  profits  of  the  leasehold  premises  hereinbefore 
settled  upon  them;  and  their  receipts  to  be  a  sufficient  discham.  The  refer- 
ence in  tne  residuary  clause  is,  not  to  the  interests  of  A.  and  B.  in  the  houses, 
but  to  the  provision,  that  they  shall  take  for  their  separate  use ;  therefore  they 
take  the  residue  absolutely. 

A  leasehold  house,  the  beauest  of  which,  being  to  a  charity,  fails,  passes  under  a 
general  disposition  of  the  residue,  and  does  not  belong  to  the  next  of  kin  as 
undisposed  of,  (a)  [p.  732.] 

Richard  Rowton  by  his  will  gave  to  William  Hallet  Baker  and 
William  Ireland,  and  the  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  his  leasehold  dwelling  house  No.  24 

(a)  A  void,  or  lapsed,  legacy  of  personalty  goes  to  the  residuary  legatee.  See, 
oiUe,  p.  708,  note  (6)  Brown  v.  /^gs. 
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in  Lamb's  Conduit  Street,  and  all  the  furniture  upon  the  premises, 
and  all  his  four  leasehold  dwelling  houses,  No.  65,  66,  67  and  68, 
in  Holborn ;  to  hold  the  said  premises  with  the  appurtenances 
for  the  remainder  of  the  terms  therein  to  come,  upon  the  follow- 
ing trusts:  namely,  as  to  his  houses  in  Lamb's  Conduit  Street 
and  No.  65  in  Holborn,  upon  trust  to  receive  the  rents,  and  apply 
the  same,  or  so  much  as  they  should  think  proper,  for  the 
maintenance  and  education  of  his  grand-daughter  Sarah  Franks 
Smith,  until  she  should  have  attained  the  age  of  twenty-one  years ; 
and  upon  that  event  happening  upon  trust  to  permit  and  suffer  her 
to  receive  the  rents  of  the  said  two  leasehold  houses  during  the  re- 
spective terms,  which  should  be  then  therein,  together  with  the 
household  furniture  and  fixtures  in  the  said  dwelling-house  No.  24, 
with  liberty  to  reside  in  the  said  house,  if  she  should  think  proper  so 
to  do,  and  for  her  own  sole  and  separate  use,  benefit  and  disposal ; 
and  the  same  were  not  to  be  subject  to  the  debts,  control,  or  engage- 
ments, of  any  husband  she  might  marry :  but  her  receipt  alone  not- 
withstanding her  coverture  should  be  a  good  and  sufiicient  discharge 
to  his  trustees  for  so  much  money  as  should  be  expressed  in  such  re- 
ceipt or  receipts  respectively.  And  as  concerning  his  three  houses 
No.  66,  67,  and  68,  upon  trust  to  receive  the  rents  thereof  during 
the  respective  terms  therein,  and  to  pay  the  same  unto  Sarah  Shan- 
ley  for  her  own  sole  and  separate  use  and  benefit  for  her  natural 
life ;  with  a  similar  direction,  that  her  receipt  alone  notwithstanding 
coverture  should  be  a  sufficient  discbarge  to  the  trustees ;  and  that 
the  same  should  not  be  subject  to  the  debts,  control,  or  en- 
gagements, of  her  present  or  any  future  husband ;  *and  [*733] 
after  her  decease  upon  trust  to  pay  and  apply  the  rents  of 
the  said  three  houses  towards  the  support,  maintenance,  and  educa- 
tion of  all  and  every  the  child  and  children  of  Sarah  Shanley  equally 
between  them,  until  they  should  respectively  attain  the  age  of  twenty- 
one  ;  and  upon  that  event  happening  then  to  be  equally  divided  be- 
tween them  share  and  share  alike  ;  and  if  there  should  be  but  one 
such  child,  then  the  whole  to  be  paid  to  such  child,  his  or  her  exec- 
utors or  administrators  ;  and  in  case  there  should  be  no  such  child 
or  child  or  children,  who  should  live  to  attain  the  age  of  twenty-one 
years,  then  he  directed  the  rents  of  the  said  three  houses  to  sink  into 
and  be  deemed  part  of  his  residuary  estate. 

The  testator  then  gave  his  leasehold  dwelling-house  No.  2  in  New 
Ormond  Street  to  John  Oldham,  or  the  treasurer  for  the  time  being 
of  a  Society  for  supporting\ind  perpetuating  the  Countess  of  Hunt- 
ingdon's College,  formerly  in  Wales,  but  then  removed  to  Cheshunt, 
Herts,  to  hold  the  same  for  the  remainder  of  his  term  therein  in 
trust  to  apply  the  sum  of  5/.  yearly,  part  of  the  rents  thereof,  for  the 
support  of  the  School  at  Northampton  Chapel  in  the  parish  of  St. 
James,  Clerkenwell ;  and  as  to  the  residue  of  the  rents,  to  apply  the 
same  to  the  support  of  the  said  College ;  and  he  directed  his  execu- 
tors, if  it  should  be  deemed  expedient  and  necessary,  absolutely  to 
assign  all  his  estate  and  interest  in  that  house  to  Oldham  or  the 
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treasurer  for  the  time  being  upon  the  trust  and  towards  the  support 
of  the  said  school  and  college.  Then  after  several  specific  and  pe- 
cuniary legacies  the  testator  made  the  following  disposition  of  the 
residue : 

<<  And  as  to  all  the  rest  and  residue  of  my  estate  and  effects  what- 
soever and  wheresoever  and  of  what  nature  or  kind  soever  not  by 
me  hereinbefore  particularly  disposed  of,  I  give  and  bequeath  the 
same  unto  my  said  trustees  and  executors  and  the  survivor  of  them, 
his  executors  and  administrators,  upon  this  further  special  trust  and 
confidence :  that  is  to  say ;  to  and  for  the  use  of  my  said  grand- 
daughter Sarah  Franks  Smith  and  my  daughter  Sarah  Shanley,  to 
be  divided  between  them  share  and  share  alike,  and  to  be  paid  and 
applied  in  like  manner  for  their  use  and  benefit,  as  I  have  directed 
the  rents  and  profits  of  my  leasehold  premises  hereinbefore  settled 
upon  them ;  and  my  will  is,  that  tlieir  receipts  for  such 
[*  734]  their  respective  moieties  of  such  *  residue  shall  be  suffi- 
cient discharges  for  the  same  to  my  said  trustees  and  ex- 
ecutors or  the  survivor  of  them." 

The  testator  appointed  his  trustees  to  be  his  executors  and  guar- 
dians of  his  grand-daughter. 

The  bill  was  filed  upon  the  death  of  the  testator  by  Thomas  Shan- 
ley and  his  wife,  and  Sarah  Franks  Smith,  who  had  attained  the  age 
of  twenty-one ;  praying,  that  the  bequest  of  the  house  in  Onnond 
Street  to  Oldham  may  be  declared  void  ;  and  that  the  house  niay 
be  sold,  and  the  money  be  declared  to  form  part  of  the  general  resi- 
due of  the  testator's  personal  estate ;  that  the  usual  accounts  may 
be  taken :  and  that  the  Plaintiffs  may  be  declared  to  be  absolutely 
entitled  to  the  residue  in  equal  moieties. 

The  questions  were  first,  whether  the  Plaintiffs  were  entitled  un- 
der this  will  to  an  absolute  interest,  or  to  an  interest  for  life  only,  in 
the  residue. 

Secondly,  whether,  the  bequest  of  the  house  to  charitable  purposes 
being  void,  that  should  fall  into  the  residue,  or  should  be  considered 
as  undisposed  of. 

Mr.  Orant  and  Mr.  PenAerian,  for  the  Plaintiffs,  contended,  that 
they  took  an  absolute  interest  in  the  residue. 

Mr.  Lloyd  for  the  Trustees.  That  construction  is  impossible  as 
to  the  Plaintiff  Shanley.  The  first  bequest  is  absolute,  no  doubt. 
The  will  is  inaccurate  ;  because  it  was  intended,  that  there  should 
be  an  estate  remaining  in  the  trustees,  to  receive  the  rents,  and  pay 
them  to  the  separate  use  of  the  Plaintiffs.  What  construction  can 
there  be  upon  the  words  '<in  like  manner"  and  <<  settled  upon 
them,"  unless  they  are  applied  to  the  three  houses  given  to  Sarah 
Shanley  and  her  children  ?  The  testator  knew  how  to  give  an  ab- 
solute interest :  therefore  he  meant  something  beyond  that  by  this 
expression.  It  is  diflicult  to  find  out  what  he  meant :  but  he  did  not 
intend  to  give  to  Sarah  Shanley  an  absolute  interest 

Mr.  Shorty  for  the  next  of  Kin,  claimed  as  undisposed  of,  tlie 
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leasehold   houge,  the  bequest  of  which  m  (avor  of  the  charities 
felled. 

*  Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].^  [*  735] 
The  expression  **  in  the  same  manner  "  only  means  for 
their  separate  use,  not,  for  the  same  interest.  It  is  impossible  to  ap- 
ply it  so.  But  there  is  a  fair  way  of  applying  it ;  viz.  to  the  direc- 
tion, that  these  leasehold  estates  shall  be  to  the  separate  use  of  the 
Plaintiffs ;  for  though  they  are  given  in  a  different  manner,  they  are 
both  given  in  that  way.  How  can  they  take  the  same  estate  in  the 
residue  as  it  is  said  the  Plaintiff  Shanley  takes  in  the  leasehold 
houses,  when  the  testator  directs  the  rents  of  the  leasehold  houses  to 
sink  into  the  residue,  in  case  there  shall  be  no  child  or  children,  who 
shall  live  to  attain  the  age  of  twenty-one.  I  am  to  suppose,  the  gift 
of  the  residue  is  to  settle  it  again  upon  them.  How  can  that  possi- 
bly be  ?  By-  the  words  <<  in  like  manner,  die."  he  means  for  their 
separate  use.    I  shall  construe  it  so. 

As  to  the  point  made  for  the  next  of  kin,  it  has  been  determined, 
that  this  interest  falls  into  the  residue  as  not  disposed  of  (I). 

Declare,  that  the  bequest  of  the  leasehold  house  to  the  charity  is 
void  by  the  statute  (2) ;  and  that  it  became  part  of  the  residue ;  and, 
that  the  residue  of  the  testator's  estate  not  specifically  bequeathed 
belongs  to  the  Plaintiffs  in  equal  moieties  as  tenants  in  common,  to 
their  sole  and  separate  use.  Declare,  that  the  Plaintiff  Smith  is  en- 
titled to  the  houses  No.  24,  Lamb's  Conduit  Street,  and  No.  65, 
Holbom,  absolutely ;  and  that  the  rents  of  the  houses  No.  66,  67, 
and  68,  Holbom,  are  payable  to  Sarah  Shanley  for  life,  for  her  sep- 
arate use,  with  liberty  to  her  children  to  apply  after  her  death. 

1.  That  a  void,  or  lapsed,  bequest  of  perBonaHy,  ffoes  to  the  residuaty  legatee ; 
though  a  residuaiy  devisee  does  not  take  a  Ireenold  estate,  the  devise  of  which 
lapses ;  see,  antej  note  1  to  Brown  v.  Higgs^  4  V.  706. 

2.  As  to  the  effect  of  the  Mortmain  Act ;  see  note  2  to  Grieves  v.  Ctucy  1  V. 

54a 

(1)  Braim  v.  Htm,  otife,  706;  pod,  Kenndl  v.  MM,  603;  MmUgomeru  v. 
Woodley,  vol.  v.  5^;  Cambridge  v.  Antf,  viiL  12. 

(2)  9  Geo.  II.  c.  96. 
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SIMMONDS  V.  LORD  KINNAIRD. 

[1799,  June  5;  July  9.] 

Bill  stating  a  seqnestFation  for  want  of  an  answer  prayed  a  discovery  and  acconnt 
of  all  money  or  other  property  of  the  Defendant  in  the  original  cause  in  tlie 
hands  of  Defendants,  who  were  bankers,  at  the  time  of  service  of  the  seques- 
tration, or  since.  Upon  demurrer  as  to  the  money  and  answer  as  to  the  test  of 
the  bill  the  Lord  Cluincellor  determined  against  the  demurrer  upon  the  fonn, 
considering  it  ovenuled  by  the  answer;  and  would  not  in  that  stage  of  tbe 
cause  decide  the  two  points:  1st,  whetJier  a  sequestration  on  mesne  process 
can  be  executed  farther  than  to  pay  the  expenses :  2dly,  whether  a  chose  in  ac- 
tion is  liable  to  sequestration,  (a) 

Outlawnr  is  at  this  day  the  common  process  in  Ireland,  [p.  738.] 

Plaintiff  pays  the  costs  upon  a  bill  of  discoveiy,  (6)  [p.  746.] 

The  bill,  filed  in  May  1795,  by  persons  claiming  as  creditors  of 
the  late  Duke  of  Cumberland,  on  behalf  of  themselves  and  all  the 
other  creditors,  stated,  that  the  Plaintiffs  Simmonds  and  Praed  in 
Hilary  Term  1793  filed  a  bill  against  her  Royal  Highness  the 
Duchess  of  Cumberland  and  others ;  to  which  all  the  Defendants  ap- 
peared, and  all  except  the  Duchess  put  in  their  answers ; 
*and  in  order  to  oblige  her  Royal  Highness  to  put  in  her  [*736] 
answer  the  Plaintiffs  proceeded  to  take  out  process  of 
contempt ;  so  that  a  commission  of  sequestration  on  or  about  tbe 
15th  of  July  last  issued  against  her,  to  sequester  her  personal  estate 
and  the  rents  and  profits  of  her  real  estates,  until  she  should  answer 
the  bill ;  but  she  has  not  yet  answered  the  bill ;  and  the  said  process 
of  sequestration  has,  ever  since  the  same  issued,  been,  and  now  is, 
in  force  against  her.  At  the  time  the  commission  of  sequestration 
issued,  and  when  the  notice  after-mentioned  was  given,  and  after- 
wards from  time  to  time,  considerable  sums  of  money  and  other 
property  belonging  to  the  Duchess  of  Cumberland  were  in  the  bands 
of  the  Defendants ;  who  are  bankers ;  and  in  order  to  restrain  them 
from  paying  the  said  money  to  the  Duchess  a  notice  of  the  said 
commission  of  sequestration  together  with  a  copy  of  such  commis- 

(a)  As  to  the  process  of  sequestration,  see,  antcj  note  (a)  1  V.  86.  An  order  for 
the  sale  of  goods,  taken  upon  mune  process,  will  scarcely  ever  be  made,  unless 
for  the  purpose  of  raising  money  to  pay  the  expenses  of  the  sequestration,  or 
where  the  goods  are  of  a  perishable  nature,  such  as  rents  paid  in  kind,  or  the  natu- 
ral produce  of  a  farm.  1  Barb.  Ch.  Pr.  72.  The  sequestrators  can  take  posses- 
sion of  the  goods  and  chattels  only  which  are  in  the  possession  of  the  defendant, 
or  which  can  be  reached  without  suit,  or  action ;  therefore,  choses  in  action  cannot 
be  sequestered.  Ibid,  70,  71 ;  1  Daniel,  Pr.  6S7 ;  Johnson  v.  Ckipmndale,  2  SinL 
55.  The  whole  subject  of  sequestration  is  treated  in  1  Barb.  Ch.  Pr.  68-75 ;  K 
1,  ch.  2,  §  6.  See  2  Story,  Eq.  Jur.  §  833, 833  a.  As  to  the  other  point  considered 
in  the  principal  case,  it  seems  to  be  settled  that  an  answer  to  any  part  of  a  bill 
demurred  to  will  overrule  the  demurrer,  even  though  the  part  answered  be  imma- 
terial. See  1  Barb.  Ch.  Pr.  108;  Tondinson  v.  Swinneston,  1  Keen,  913;  see 
also  Kimberlcij  v.  Sdls,  3  Johns.  Ch.  467.  But  an  answer  and  demurrer  may  be 
joined,  provided  each  relates  to  a  separate  and  distinct  part  of  the  Bill.  Story, 
Eq.  PL  §  437 ;  Mitford,  Eq.  PI.  14,  106 ;  Livinsrston  v.  Story,  9  Peters,  632. 

(b)  BumeH  v.  Sanders,  4  Johns.  Ch.  504 ;  MlUwd  v.  i^uUon,  1  Hill  Ch.  34; 
King  V.  Clark,  3  Paige,  76. 
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sion  was  on  or  about  the  23d  of  October  last  served  upon  one  of  the 
Defendant's  clerks. 

The  notice,  which  was  signed  by  two  of  the  commissioners,  recit- 
ing a  commission  to  sequester  all  the  real  and  personal  estates  of  the 
Defendant,  the  Duchess  of  Cumberland,  until  she  shall  fully  answer 
the  bill,  proceeded  thus :  '<  And  we  being  informed,  that  the  said 
Duchess  of  Cumberland  hath  several  sums  of  money,  goods,  chattels, 
and  personal  estate,  in  your  hands,  custody  or  power,  or  in  the 
hands,  custody  or  power,  of  some  or  one  of  you: "  it  then  gave 
notice  to  the  Defendants  not  to  pay  to  the  Duchess  or  to  any  person 
or  persons  for  her  use  '<  any  sum  or  sums  of  money  now  in  your 
hands,  or  which  shall  or  may  come  to  your  hands,  of  or  belonging 
to,  or  for,  or  on  account  of,  the  Defendant  Ann  Duchess  of  Cumber- 
land ;  and  that  you  are  not  to  part  with  any  goods,  chattels,  or  other 
personal  estate,  whatsoever  in  your  or  either  of  your  custody  or 
power,  belonging  to  the  said  Defendant,"  (Slc.  This  notice  was 
dated  the  23d  of  October,  1794. 

The  bill  charged,  that  notwithstanding  such  notice  the  Defend- 
ants paid  or  delivered  the  whole  of  the  money  and  other  property, 
which  were  at  the  time  of  their  being  served  with  such  notice  in 
their  hands,  belonging  to  the  Duchess  of  Cumberland,  to  her,  or  to 
some  person  or  persons  for  her  dse,  or  on  her  account ;  and  that 
they  have  also  from  time  to  time  since  such  notice  was 
*  served,  as  aforesaid,  paid  to  her  or  on  her  account  divers  [*737] 
sums  of  money  and  other  property  in  their  hands  and  be- 
longing to  her ;  and  they  have  now  in  their  hands  some  money  or 
other  property  of  her's,  which  they  refuse  to  discover ;  and  that  they 
ought  to  discover  all  and  singular  the  sums  of  money  and  other 
property  of  the  Duchess  of  Cumberland,  which  they  have  had  in 
their  hands  or  shop,  since  they  were  served  with  the  said  notice  : 
but  they  refuse  to  discover  the  same. 

The  bill  prayed  a  discovery  of  the  facts  stated,  and  an  acccount 
of  all  and  every  the  sums  or  sum  of  money  or  other  property  ^if  any) 
of  the  Duchess  of  Cumberland,  which  the  Defendants  had  m  their 
hands  or  shop  at  the  time,  when  such  notice  was  served,  as  aforesaid, 
and  had  in  their  hands  or  shop  from  time  to  time  since,  and  have 
now  in  their  hands  or  shop. 

The  Defendants  to  so  much  of  the  bill  as  seeks  a  discovery, 
whether  some  considerable,  or  some  and  what,  siims  or  sum  of 
money  belonging  to  Ann,  Duchess  of  Cumberland  were  or  was  not 
in  the  hands  of  the  Defendants,  as  her  bankers,  at  the  time  the 
notice  of  the  Commission  or  sequestration  in  the  bill  set  forth  was 
served  upon  the  Defendants,  and  have  not,  or  has  not,  been  in  their 
hands  at.  divers  or  any  times  or  time  since  the  said  notice  was  so 
served,  and  now  are  or  is  in  their  hands  or  shop,  and  also,  whether 
the  Defendants,  or  some  or  one  of  them,  have  not  notwithstanding 
such  notice  paid  the  whole  or  some  part  of  the  money  in  their  hands 
at  the  time  of  such  notice  being  served,  and  since,  which  belonged 
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to  the  Duchess  of  Cumberiand,  to  her,  or  to  some  person  or  persons 
for  her  use  or  on  her  account,  demurred  for  want  of  Equity ; 

And  for  answer  to  so  much  of  the  bill  as  they  have  not  befoi^ 
demurred  to,  or  as  they  are  advised  is  material  or  necessary  to  an- 
swer to,  they  answer,  and  say,  and  first,  to  so  much  of  the  said  bill 
as  seeks  a  discovery  of  what  goods  and  chattels  or  other  personal 
estate  except  money  belonging  to  the  Duchess  of  Cumberland  these 
Defendants  have  had  in  their  hands,  they  deny,  that  they  have  or  ever 
had  any  such  goods  or  chattels  or  other  personal  estate  at  any  time, 
either  at  the  time  or  since  the  service  of  the  said  nodoe 
[•  738J  of  sequestration.  *  And  they  say,  it  may  be  true  for  any 
thing  they  know,  but  they  cannot  of  their  own  knowledge 
set  forth,  whether  the  Plaintiffs,  did  file  such  bill,  &c.  as  in  the  ImII 
is  mentioned  ;  nor  whether  the  Defendants  did  appear,  and  all  ex- 
cept the  said  Duchess  put  in  their  answers ;  nor  whether  she  has  yet 
answered ;  nor  whether  the  commission  of  sequestration-  did  issue, 
&c.  as  in  the  bill  is  mentioned ;  and  they  admitted  the  service  of  the 
notice. 

When  this  demurrer  was  argued,  the  Lord  Chancellor  directed 
it  to  stand  for  further  argument ;  and  his  Lordship  threw  out  the  fol- 
lowing observations :  ^ 

This  is  a  point  of  very  great  importance ;  and  I  should  wish  to 
consider  it  a  little  more  at  leisure.  It  may  just  as  well  be  argued 
upon  the  demurrer.  It  struck  me  as  a  singularity ;  for  it  immedi- 
ately occurred,  that  if  this  process  could  be  extended  to  all  the  debts 
due  to  a  person  only  brought  in  to  answer,  it  would  go  a  great  deal 
farther  than  any  process  at  law.  With  respect  to  all  privileged  per- 
sons the  only  way  of  bringing  them  to  answer  at  Common  Law  is 
by  distress.  The  party  can  do  nothing  at  law  but  by  process  of  out- 
lawry. That  is  by  force  of  the  prerogative.  I  wish  to  inquire  into 
it.  It  is  not  familiar ;  and  no  precedent  has  been  cited  but  one  from 
Tothill.  I  do  not  feel  any  objection  to  extending  the  process  if  the 
Court  has  done  it.  It  is  impossible  to  carry  it  farther  than  it  has 
been  carried.  Outlawry  is  a  vastly  common  process.  At  this  day 
it  is  the  common  process  in  Ireland  (I).  Mr.  Dickens  has  men- 
tioned to  me  a  case  before  Lord  Thurlow,  in  which  the  sequestra- 
tors upon  real  estate  applied,  that  the  tenants  might  attorn  and  pay 
the  rents,  and  Lord  Thurlow  refused  it. 

The  Solicitor  General  [Sir  John  S/Etford],  in  support  of  the  bill. 
In  Rowley  v.  Ridley  (2),  the  cause  before  Lord  Thurlow,  to  which 
your  Lordship  has  been  referred,  the  sequestration  was  for  want  of 

(1)  The  process  by  curiodiam  upon  outlawry  fonns  a  considerable  bnnch  of  the 
civil  administration  of  justice  in  Ireland.  Upon  an  application  to  the  Court  of 
Exchequer  by  motion  after  the  inquisition  on  the  captas  uUagatum  the  lands  of 
the  Defendant  are  granted  by  that  Court  to  the  Plaintiff  by  cuaiodican,  in  the 
nature  of  a  lease,  reserving  a  small  rent  to  the  Crown.  See  4  Inst.  Ill ;  Vernon 
and  Scriven's  Reports,  title  Cuatodiam ;  Conroy's  Treatise  upon  Cuslodiam,  and 
Reports  of  cases  upon  that  subject  This  process  is  noticed  by  Lord  Hardwicke, 
2  Atk.  23,  408. 

(2)  2  Dick.  622. 
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aD  answer.  It  is  said,  such  a  sequestration  is  not  to  be  executed, 
but  is  merely  to  ground  an  application  to  have  the  bill  taken  pro 
confesso.  Every  day's  practice  is  against  that.  The  real  difference 
between  a  sequestration  upon  mesne  process  for  want  of 
an  answer  and  a  sequestration  *  for  payment  of  a  sum  of  [*  739] 
money  to  satisfy  a  decree  is,  that  upon  the  former  the 
Court  does  not  ordinarily  dispose  of  the  property ;  but  keeps  it, 
using  it  as  a  distress ;  the  object  being  merely  to  compel  the  party 
to  appear  and  comply  with  the  forms  of  the  Court  to  enable  it  to 
make  a  decree.  In  Harrison's  Chancery  Practice  (1)  this  is  laid 
down  correctly  as  to  the  power  of  sequestrators.  The  ground,  upon 
which  LfOrd  Thurlow  refused  the  order  in  Rowley  v.  Ridky,  has 
been  mistaken.  The  point,  whether  a  sequestration  for  mesne  pro- 
cess is  to  be  executed,  was  fully  discussed  upon  that  occasion ;  and 
it  was  so  determined  after  a  full  hearing.  The  bill  was  iSled  in 
Trinity  Term  1781  among  other  purposes,  to  prevent  spoil  upon  the 
estate,  of  which  the  Defendant  Ridley  was  tenant  for  life  in  right 
of  his  wife,  and  the  Plaintiff  remainder-man ;  for  an  account  of 
timber  cut,  and  of  the  personal  estate  of  the  Plaintiff's  father  received 
by  the  Defendant  and  his  wife.  It  was  very  important  to  have  the 
answer  of  the  Defendant  No  effectual  decree  could  be  made  with- 
out it.  It  was  not  like  a  case,  where  the  object  is  to  have  the  bill 
taken  pro  confesso.  In  Michaelmas  Term  the  Defendant  obtained 
time  to  answer.  Process  issued  at  length  to  a  sequestration.  Upon 
the  18th  of  November,  1783,  a  motion  was  made,  that  the  tenants 
should  attorn  to  the  sequestrators.  The  objection  now  made,  that 
the  sequestration  issued  as  mesne  process  omy,  and  before  a  decree, 
was  discussed  before  Lord  Thurlow ;  who  was  of  opinion  the  order 
should  not  be  then  made,  for  this  reason ;  that  the  sequestrators  had 
not  returned  die  names  of  the  tenants.  His  Lordship  thought,  they 
ought  to  have  returned  the  names ;  and  that  the  tenants  had  refused 
to  attorn.  That  return  was  obtained.  Lord  Thurlow  in  the  inter- 
val resigned.  The  question  then  came  upon  the  return  before  the 
Lords  Commissioners.  It  was  then  discussed  with  great  ifavestiga- 
tion  by  the  Registers,  and  by  those,  who  were  employed  for  the 
Plaintiff.  The  Defendant  had  gone  abroad.  All  his  property  had 
been  conveyed  to  persons  supposed  to  have  fraudulent  interests. 
After  great  discussion  upon  the  26th  of  January,  1784,  it  was  order- 
ed, that  the  tenants  nominatim  should  attorn  to  the  sequestrators. 
Edward  Ridley  the  younger  claiming  part  as  a  purchaser,  an  order 
was  made  upon  the  20th  of  April,  1784,  upon  his  application  and 
that  of  Edward  Ridley  the  elder,  and  others,  as  tenants  to 
Ridley  the  younger,  that  they  should  be  examined  ^pro  [*  740] 
interesse  sua  (2).  Another  order  of  the  same  kind  was 
made  upon  the  part  of  Brown,  a  mortgagee.  His  right  was  clear: 
but  as  to  the  claim  of  Ridley  the  younger  there  were  strong  circum- 

(1)  Vol.  i.  327,  &c. 

(3)  FmocU  v.  FUhergQl,  1  Dick.  19. 
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stances  to  show,  that  it  was  a  mere  contrivance  to  avoid  the  seques- 
tration. Examinations  were  put  in  after  great  delay ;  and  by  an 
order  made  on  the  24th  of  May,  1787,  it  was  referred  to  the  Master 
to  look  into  the  examinations  of  Edward  Ridley  the  younger  and 
the  tenants  and  the  depositions  of  the  witnesses ;  and,  in  case  any 
material  circumstances  should  arise,  with  liberty  to  state  them ;  and 
farther  directions  were  reserved.  The  Master's  report  was  made 
upon  the  31st  of  July,  1789.  That  was  excepted  to ;  and  upon  the 
exceptions  an  order  was  made  upop  the  13th  of  July,  1790,  that  the 
Master  should  review  his  Report.  It  was  then  compromised.  But 
the  simple  question  was,  whether  the  "conveyance  to  avoid  the 
sequestration  was  fraudulent,  or  not ;  and  the  sequestration  was  one, 
that  was  completely  executed ;  and  the  supposition,  that  upon  this 
case  a  sequestration  for  mesne  process  is  not  to  be  executed,  is 
erroneous;  and  arises  from  confounding  the  motion  before  Lord 
Thurlow,  when  upon  the  ground  I  have  stated  an  order  for  the 
attornment  was  refused,  with  the  subsequent  proceedings.  The 
order  for  the  tenants  to  attorn  was  made  by  the  Lords  Commission- 
ers (1) ;  all  the  others  were  by  Lord  Thurlow. 

mohun  v.  Lord  Mohun  (2),  an  extract  of  which  case  from  the 
Register's  Book  was  laid  before  the  Lord  Commissioner  Ashhurst, 
clearly  proves,  that  a  sequestration  for  not  appearing  may  be  executed ; 
also  thai  Lord  Thurlow  was  correct  in  requiring  the  order  upon  the 
tenants  to  attorn  to  be  by  name.  Desborough  v.  Cromie  in  the 
Court  of  Exchequer  shows  exactly  the  difference  between  a  seques- 
tration upon  mesne  process  and  a  decree  for  pa3rment  of  money.  In 
Davis  V.  Davis  (3)  it  is  plain  Lord  Hardwicke  had  no  conception, 
but  that  a  sequestration  for  want  of  an  answer  might  be  executed, 
and  the  Defendant's  goods  or  real  estate  seized :  then  the  Plaintiff 
may  proceed  to  have  the  bill  taken  pro  confesso ;  and  then  he  may 
proceed,  as  is  directed  in  Maynard  v.  Pomfret  (4).  It  has  been 
stated,  that  the  order  made  in  that  case  tannot  be  found.  I  have  a 
copy  of  it,  dated  the  17th  of  March,  1747.     By  that  order  it  was 

referred  to  the  Master  to  appoint  a  receiver  of  the  free- 
[*741]     hold  and   leasehold  estates  in  question  ;    and  it  '^was 

ordered,  that  the  tenants  should  attorn,  and  that  the  seques- 
trators should  deliver  possession  to  the  receiver ;  and  the  Defendant 
consenting  to  a  sale  of  the  household  goods  and  books,  it  was 
ordered,  that  they  should  be  sold,  and  that  the  money  arising  from 
the  sale  should  be  paid  to  the  receiver,  subject  to  farther  order. 
Lord  Hardwicke  observed,  that  paying  the  costs  merely  would 

(1)  This  cannot  be  correct  That  order  is  stated  both  by  the  Solicitor  Genenl 
[Lord  Redesdale]  and  by  Mr.  Dickens  (2  Dick.  631)  to  have  been  made  in  Janu- 
ary, 1784 ;  and  the  great  seal  was  restored  to  Lord  Thudow,  in  December,  l/Sl 
Mr.  Dickens,  who  strongly  opposes  Lord  Redesdale  upon  this  point,  adds  that 
Lord  Thurlow  aflerwar£  refused  to  act  upon  that  order.  See  the  note,  2  Ves.  & 
Bea.  ia5,  Kntffht  v.  Young. 

(2)  2  Ch.  Ca.  103. 

(3)  2  Atk.  21. 

(4)  3  Atk.  468. 

VOL.  IV.  42* 
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not  do  justice ;  but  that  he  would  retain  the  process  for  the  purpose 
of  enabUng  himself  to  execute  the  decree.  What  is  there  laid 
down  is  in  direct  conformity  to  the  position  in  Harrison's  Chancery 
Practice,  that  the  whole  is  in  the  discretion  of  the  Court 

A  Report  was  made  in  that  cause,  stating  a  balance  against  the 
Defendant  of  about  1000/.,  also  what  had  been  received  by  the  receiver 
under  the  sale.  The  amount  of  the  produce  of  the  sale  and  of  the 
rents,  &c.  amounted  very  nearly  to  the  balance  reported  due  from 
the  Defendant ;  and  the  fin^  order  was,  that  upon  paying  over  to 
the  Plaintiff  the  sum  in  their  hands,  and  the  Defendant  paying  the 
difference,  and  the  costs,  the  receiver  might  be  discharged.  So  the 
sequestration  was  fully  executed,  and  the  justice  of  the  case  obtained. 
Pomfret's  examination  would  have  been  got  in  with  as  much  diffi- 
culty as  his  answer,  if  the  whole  property  had  not  been  in  the  pos- 
session of  the  Court.  There  is  a  short  note  of  the  case  by  Mr. 
Brounty  the  King's  Counsel ;  which  agrees  with  the  Report  in 
Atkyns. 

Wharam  v.  Broughton  (1)  is  upon  a  different  point :  but  Lord 
Hardwicke  upon  this  subject  incidentally  observes  (2),  in  conformi- 
ty to  what  he  had  determined  in  1747,  that  the  Court  now  orders 
goods  to  be  sold  under  a  sequestration  for  a  collateral  contempt  be- 
fore a  decree,  as  after  a  decree,  in  aid  of  its  proceedings  and  for 
attaining  justice.  In  Hales  v.  Shaftoe  (3)  it  was  not  at  all  doubted, 
that  a  sequestration  issuing  as  mesne  process  should  be  executed. 
The  only  question  was,  what  should  be  done  upon  it,  when  exe- 
cuted :  whether  there  could  be  a  sale  farther  than  to  pay  the  ex- 
penses of  the  sequestration.  The  Defendant  in  that  cause  was 
upon  more  than  one  occasion  treated  by  the  Court  with  great  ten- 
derness. WUcocJes  V.  fVUcocJes  (4),  before  Sir  Thomas  Clarke  who 
was  very  accurately  acquainted  with  the  practice  of  the 
•  Court,  and  must  have  known  Lord  Hardwicke's  view  in  [*  742] 
that  decision  in  Maynard  v.  Pomfrety  is  in  exact  conform- 
ity to  that  case.  Your  Lordship  also  concurred  with  it  in  Shaw  v. 
Wright  (5).  There  is  no  doubt  therefore,  that  a  sequestration  for 
mesne  process  to  compel  an  answer  may  be  executed  directly,  upon 
which  a  decree  may  be  obtained ;  and  there  are  many  cases,  in 
which  it  is  scarcely  possible  to  obtain  a  decree  but  by  answer ;  and 
still  if  the  bill  is  taken  pro  canfesso,  yet  the  sequestration  may  be 
made  use  of  to  compel  the  Defendant  to  account. 

This  bill  is  filed  against  the  Duchess  of  Cumberland,  accountable 
for  the  debts  of  the  Tate  Duke,  standing  out  all  process  to  sequestra- 
tion. It  must  be  presumed  a  balance  is  due ;  and  therefore  if  the 
sequestrators  were  in  possession  of  the  property,  your  Lordship 

(1)  1  Vefl.  180. 

(2)  1  Ves.  184. 

(3)  ^nUj  vol.  i.  86 ;  see  the  note,  87. 

(4)  Amb.  421. 

(5)  ,^rUe,  vol.  ui.  22,  [and  note  (a)]. 
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might  order  what  was  taken  to  be  retained  to  answer  the  final 
balance. 

The  other  difficulty  is  upon  the  foundation  of  the  demand ;  wheth- 
er there  can  be  a  sequestration  of  a  cho$e  in  action.    This  is  a  point 
of  great  importance  to  the  jurisdiction.    If  it  can  be  maintaiDed, 
that  chosea  in  action^  or  rights  in  action,  cannot  be  sequestered,  all 
those  persons,  against  whom  there  can  be  no  other  process,  will  be 
enabled  to  elude  the  justice  of  the  Court    In  Lakes  v.  Merti,  11 
James  (1),  the  Court  entertained  such  a  bill  as  this,  and  made  the 
order  we  now  pray  in  aid  of  the  sequestration,  and  the  Register's 
Book  agrees  with  TothilL    All  the  books  of  practice  state,  that  the 
Court  has  sequestered  debts  in  other  men's  hands.    The  words  of 
the  writ  are  to  sequester  <<  all  his  goods,  chattels  and  personal  es- 
tate."   From  Hide.  v.  Pettit  (2)  it  seems  as  if  the  latter  words  <<  and 
personal  estate "  had  been  added ;  and  the  foim  was,  I  presume, 
altered  in  that  case.    In  Opie  v.  MaxweU^  before  Lord  Macclesfield, 
25th  of  February,  1768,  the  sequestration  was  for  not  paying  money: 
but  that  makes  no  difference  as  to  the  power  of  the  sequestrators. 
Under  a  sequestration  for  want  of  an  answer  they  are  equally  to 
take  the  property,  and  obey  the  orders  of  the  Court    The  order  in 
that  cause  was  that  the  Commissioners  of  the  Victualling  and  Ord- 
nance offices  should  pay  the  money  in  their  haunds  belong- 
[*  743]     ing  to  the  Defendant  to  the  sequestrators.    *  That  was  a 
right  of  action.    It  was  also  determined  in  the  same  cause 
by  an  order,  made  on  the  16th  of  March,  1718:  a  person  named 
Toumay  being  suspected  of  having  money  of  the  Defendant's  in 
his  hands,  an  order  was  obtained  to  examine  him  and  the  clerks  of 
the  Ordnance  and  Victualling  offices  as  to  what  money  was  in  thar 
hands  belonging  to  the  Defendant.     In  Barrington  v.  Hereford^  in 
1775,  before  Lord  Bathurst,  the  Conmiissioners  under  a  sequestra- 
tion returned  a  legacy  given  to  the  Defendant ;  and  it  was  ofdered, 
that  the  executor  should  pay  the  legacy  into  the  Bank.     It  was  not 
money  due  in  the  cause.     A  sequestration  is  upon  the  same  prin- 
ciple precisely  as  an  outlawry.    Except  in  the  case  of  privileged 
persons  it  issues  only  after  a  commission  of  rebellion  ;  after  the  per- 
son has  been  treated  as  a  species  of  outlaw,  as  a  rebel.    Unless 
these  proceedings  can  be  had,  the  whole  justice  of  the  Court  n»y 
be  defeated  by  persons,  whose  rank  in  life  does  not  admit  of  process 
against  their  persons,  but  who  may  be  in  the  receipt  of  large  prop- 
erty. 

This  demurrer  therefore  ought  to  be  over-ruled.  The  principle 
of  it  would  just  as  much  apply  to  the  whole  as  to  any  part ;  and  by 
answering  to  part  and  demurring  only  as  to  the  money  in  their  hands 
they  have  decided  upon  the  principle. 

Mr.  Mansfield  and  Mr.  Martin  in  support  of  the  demurrer.  No 
instance  has  been  stated  of  such  a  bill  against  a  person  supposed  to 

(1)  Toth.  175. 

(2)  1  Ch.  Ca.  91,  affirmed  in  Parliament ;  see  4  Bac.  Abr.  42. 
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have  properQr  liable  to  be  sequestered,  as  goods,  or  that  sort  of 
property  not  liable  to  sequestration,  as  choses  in  action  (1),  debts 
due  to  the  Defendant  Your  Lordship  will  not  make  a  new  prece- 
dent, and  make  the  process  of  this  Court,  which  may  be  enforced 
immediately  by  order,  the  source  of  a  new  suit.  It  certainly  cannot 
be  the  law  of  this  Court,  that,  to  compel  a  person  to  appear  or  an- 
swer, debts  due  to  the  Defendant  may  be  taken  hold  of.  Maynard 
V.  Pamfret  and  fVUcocks  v.  WUcodcs  were  a  great  stretch  of  power ; 
though  certainly  for  the  ends  of  justice.  In  the  former  of  those 
cases  it  was  admitted,  the  goods  could  not  be  sold  without  consent. 
This  mesne  process  is  now  to  operate  as  an  execution,  to  answer  a 
demand  in  its  nature  unliquidated,  and  which  it  may  take  up  years 
to  investigate.  It  has  no  analogy  to  any  other  instance  in  the  law 
of  this  country. 

*  The  next  difficulty  is,  how  it  is  possible  to  take  hold  of  [*  744] 
debts  in  cJiotes  in  action.  This  point  is  reduced  to  two 
cases,  with  all  the  industry,  that  has  been  used:  first  that  from 
TothtU:  secondly  Opie  v.  Maxwell.  The  former  is  very  short;  and 
it  occurred  at  an  early  period,  when  the  duty  of  sequestrators  was 
very  ill  understood.  That  is  completely  answered  by  the  opinion  of 
Lord  Nottingham  (2) ;  who  in  his  System  of  the  Practice  of  a 
Court  of  Equity  treating  of  sequestration  says,  it  is  but  in  the  nature 
of  a  continuing  Levari  facias  ;  and  that  a  person,  who  had  obtain- 
ed it  against  a  man  injuriously  dispossessed,  could  not  sue  the  wrong- 
doer ;  for  a  right  of  action  cannot  be  sequestered. 

Lord  Nottingham  also  in  his  Prolegomena  of  Equity,  chapter  28, 
treating  of  sequestrations,  and  answering  objections  to  them,  cites 
Cribbom  v.  Buckworthy  Trinity  Term,  24  Charles  II. ;  which  is  an 
authority,  that  a  chose  in  action  cannot  be  sequestered.  A  partner 
with  Thomas  Handy,  master  of  a  ship  in  a  voyage  to  Guinea,  sued 
as  administrator  to  sequestration  for  want  of  an  answer ;  and  then 
sued  a  merchant,  who  had  possessed  nineteen  bars  of  gold,  the  prop- 
erty of  Handy,  and  coined  them.  It  was  held,  that  the  sequestra- 
tion was  no  title ;  for  a  mere  right  of  action  cannot  be  sequestered. 
That  point  was  directly  before  the  Court 

In  Opie  V.  MaxtveU  there  was  a  decree  for  payment  of  money ; 
and  process  issued  to  sequestration  for  not  obeying  the  decree. 
Money  was  due  to  the  Defendant  from  the  Commissioners  of  the 
Victualling  and  Ordnance  offices ;  and  upon  the  application  of  the 
sequestrators  it  was  ordered  to  be  paid  to  them :  but  the  Commis- 
sioners were  willing  to  pay  according  to  the  CHrder  of  the  Court :  no 
resistance  was  made ;  and  probably  the  Defendant  did  not  appear. 
The  other  part  of  the  case  was,  that  Tournay,an  iron-merchant,  be- 

(1)  Lowten  ▼.  The  Mayor  ifc  iff  Cokfteiier,  2  Mer.  395. 

(2)  These  quotations  were  taken  from  Lord  Nottingrham's  mss.  in  the  possession 
of  Mr.  Harmve.  See  also  Brograve  v.  Watts,  Cro.  Eliz.  651 ;  4  Inst  84 ;  Wal- 
ler's Case,  Mich.  20  James ;  (Htomffs  Case,  5  Char. ;  Bill  v.  Heber,  22  &  23  Char. 
II.  Lords'  Votes  against  sequestrations ;  Sir  Thomas  Btmefs  Case,  in  Lord  Cov- 
entry's time.    See  several  other  authorities  referred  to  in  Hinde's  Chan.  Prac.  127 
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ing  suspected  of  having  money  of  the  Defendants  in  his  hands,  upon 
the  application  of  the  sequestrators  an  order  was  obtained  to  exam- 
ine him  and  also  the  clerks  of  the  Victualling  and  Ordnance  offices  as 
to  what  money  was  in  their  hands.     That  was  a  hostile  proceeding 
against  Toumay,  I  admit :  but  that  is  the  only  case,  in  which 
[*  745]     such  a  thing  appears.     Upon  what  prmciple  *  sach  a  juris- 
diction can  be  exercised,  has  not  been  stated.    In  no  part 
of  the  law  is  such  an  execution  to  be  found.     A  man  may  have 
100,000/.  in  the  funds;   and  his  creditors  cannot  possibly  touch 
it^l),  being  a  debt  fix>m  the  public:  much  less  can  they  reach  a 
deot  from  any  other  person.     The  form  of  the  sequestration  ex- 
presses goods,  chattels,  and  personal  estate :  but  what  is  meant  by 
that  does  not  appear  except  in  that  single  case.     In  Marrice  v.  Tltt 
Bank  of  England  (2)  Lord  Talbot  took  into  consideration  the  dif- 
ference as  to  executions  between  Courts  of  Law  and  Courts  of 
Equity ;  and  considers  that  of  Courts  of  Equity  as  more  effectual 
on  account  of  the  process  of  sequestration ;  and  there  Lord  Talbot, 
when  particularly  contrasting  the  execution  in  this  Court  and  at  law, 
and  giving  the  preference  to  that  in  this  Court,  does  not  notice  any 
power  in  the  Court  to  lay  hold  of  chosts  of  actwn^  but  confines  it 
to  goods.     That  is  certainly  the  general  understanding.     When,  and 
by  what  authority,  could  this  Court  establish  a  process  to  take  cUta 
in  action  1     Wiiat  can  be  more  absurd  than  upon  a  process,  which 
is  either  to  compel  an  appearance  or  an  answer ;  which  should  be 
enforced  with  as  much  expedition  as  possible,  to  take  chases  in  action 
under  the  denomination  of  personal  estate  ?     How  are  the  seques- 
trators to  obey  the  writ  ?     Can  they  bring  an  action  ?     Perhaps  the 
debtor  may  pay  the  money  voluntarily :  but  if  not,  there  is  no  way, 
by  which  the  sequestrators  can  get  possession ;  neither  by  action  nor 
by  bill.     The  process  according  to  the  words  of  it  cannot  posribly 
apply  to  any  species  of  personal  estate,  which  the  sequestrators  have 
no  means  to  lay  hold  of.     In  case  of  a  disputed  debt  the  process  is 
absolutely  ridiculous.     Are  the  sequestrators  to  come  to  this  Court 
for  an  order  to  bring  an  action  in  the  name  of  the  creditor  ?    A  bill 
could  not  be  filed ;  the  proper  remedy  being  by  suit  at  law.    It  is 
difficult  to  conceive  there  should  not  be  numberless  cases,  if  the  law 
was  not  understood  to  be  otherwise.     There  is  no  instance  but  those 
two  ;  for  Barrington  v.  Hereford  turns  out  ultimately  to  be  nothing. 
Lord  Bathurst  did  direct  the  Defendant  to  pay  to  the  sequestrators  a 
sum  of  money,  to  be  paid  by  them  into  the  Bank,  subject  to  the 
claims  upon  it,  and  subject  to  farther  order ;  and  no  farther  order 
appears.     The  feet  is.  Sir  James  Hereford  was  himself  desirous  of 
paying  the  legacy,  and  did  not  oppose  the  order.     There  must  have 
been  many  instances,  if  it  was  not  understood,  that  from  the  nature 
of  the  process,  and  the  analogy  to  process  against  goods  at  law, 

(1)  See  Dundas  v.  DuienSj  ardt,  vol.  i.  196,  and  the  note,  198.  Lord  Thurlow's 
juo^ment  on  Uiis  point,  198,  seems  to  have  been  overlooked  by  Lord  Manners:  1 
Ball.  &  Beat  3JX),  M'CaHhy  v.  GooUL 

(2)  For.  217;  4  Bro.  P.  C.  287. 
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sequestrators  can  take  only  goods  properly  so  called.  This  bill 
is  contrary  to  Lord  Macclesfield's  idea  in  Opie  v.  Maxwell;  for  it 
supposes,  the  sequestrators  may  even  get  money,  that  might  get  into 
the  banker's  hands  after  service  of  the  copy  of  the  sequestration : 
in  that  case  it  was  only  as  to  money  in  their  hands  at  the  time. 
Money  paid  into  a  banker's  only  gives  a  right  of  action.  The  spe- 
cific cash  or  notes  cannot  be  recovered. 

These  Plaintiffs  are  purchasers  of  annuities  from  a  gentleman,  for 
whom  the  Duke  of  Cumberland  was  security.  The  Duchess  has  paid 
in  discharging  debts  by  simple  contract  as  much  as  she  received  from 
the  assets :  but  this  being  by  specialty,  she  could  not  succeed  upon 
plcTie  administravit  She  ought  therefore  to  be  protected,  iif  pos- 
sible. 

Solicitor  General  [Sir  John  Mltford],  in  Reply.  The  Plaintiffs 
purchased  by  auction  the  security,  under  which  they  claim.  The 
&ct  as  to  Barrington  v.  Hereford  is  quite  different  from  what  is  now 
stated  ;'  and  the  bills  of  costs  and  the  other  papers  in  the  cause  prove 
it.  The  sequestrators  were  apprehensive,  that  Sir  James  Hereford 
would  pay  it  over ;  and  to  prevent  that  the  order  was  served,  and 
the  petition  set  down  out  of  course  upon  a  special  application.  It  is 
plain  from  the  items  in  the  bills  of  costs,  the  proceedings  were  not 
amicable.  In  Rowley  v.  Ridley  it  appears  by  the  Register's  Book, 
that  the  tenants  were  ordered  to  attorn  and  pay  the  rents  ;  and  the 
rents  in  arrear  were  a  chose  in  action.  In  Maynard  v.  Pomfret  it 
appears,  that  the  whole  balance  was  finally  paid  by  the  Defendant 
in  consequence  of  the  account  being  stated  ;  and  the  goods  in  the 
hands  of  the  sequestrators  had  been  delivered  to  a  person  upon  his 
securing  the  value. 

Lord  Chancellor  [Loughborough].  By  this  bill  you  pray  noth- 
ing but  a  discovery.  No  specific  relief  is  prayed.  Therefore  you 
file  the  bill  in  this  form,  that  of  necessity  you  must  pay  them  the 
costs. 

I  am»inclined  at  present  to  over-rule  the  demurrer  ;  for  I  am  not 
quite  so  clear,  what  I  may  do  afterwards,  when  the  Defend- 
ants have  answered.  I  wish  the  process  could  go  the  •  ex-  [*  747] 
tent  you  desire.  When  one  considers  the  immense  mass 
of  property,  that  may  be  possessed  in  tliis  kingdom,  answerable  for 
nothing.  Suppose,  a  great  landed  estate  was  converted  into  an  an- 
nuity upon  the  consolidated  fund :  no  process  can  reach  it,  unless 
this  Court  can  get  at  it.  On  the  other  hand  I  am  not  aware  of  all 
the  consequences  of  either  impounding  the  money  in  the  hands  of 
the  bankers  or  making  them  pay  the  money.  Why  not  against  the 
bank? 

The  Solicitor  General.  There  is  in  almost  every  Act  of  Parlia^ 
ment  creating  funds  a  provision,  that  they  shall  not  be  sequestered. 

Lord  Chancellor.     Then  it  will  go  to  all  chartered  Companies. 

I  think  there  is  no  harm  in  over^ruling  the  demurrer.  Upon  the 
technical  rules,  strictly  speaking,  I  believe  the  answer  over-rules  the 
demurrer.     They  have  no  more  business  to  answer  one  question  than 
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the  other.  They  might  have  had  bank-notes  deposited  in  their  hands. 
They  take  upon  themselves  to  construe,  what  are  effects. 

The  demurrer  was  over-ruled. 

The  Solicitor  General  added,  that  the  orders  upon  tenants  are 
universally  to  pay  their  arrears  as  well  as  the  accruing  rents  ;  and 
referred  to  Hamblin  v.  Ley  (1),  in  Chancery  before  Lord  Hard- 
wicke,  the  19th  of  October,  1744,  and  Fatvcet  v.  FoihergiU  (2), 
before  Lord  Cowper,  cited  in  that  case  by  the  Solicitor  General. 

The  Lord  Chancellor  observed,  there  is  no  execution  at  law 
against  the  land,  that  will  likewise  go  to  the  arrears. 

1.  As  to  the  course  of  proceedings  under  a  sequestration ;  see,  anie^  the  note 
to  Hales  v.  Shqfloe,  1  V.  86. 

2.  With  respect  to  costs  of  a  bill  of  discovery ;  see  note  2  to  Cartwrigki  v. 
Hatdy,  1  V.  292. 

3.  A  defendant  having  out  in  a  demurrer  and  an  answer,  the  demuirer  eoing  to 
the  whole  relief  prayed ;  oy  answerinflMuiy  part  of  the  bill  connected  wiu  re&cf, 
overrules  his  demurrer.    JtMnson  v.  ThmmMOfu  2  Ves.  &  Bea.  120. 


[•748]  KIRBY  v.  POTTER. 

[ROLL8.^1799,  JVLT  10.] 

Legacy  of  ^'1000^.  out  of  m^  Reduced  Bank  Annuities"  held  pecnniuy:  the 
Court  leaning  against  holdmg  a  legacy  specific,  unless  clearly  intended.  The 
Court  would  not  take  into  consideration  evidence  of  the  value  of  the  stock  at 
tiie  date  of  the  codicil,  by  which  the  legacy  was  given,  nor  an  erasure  of  a 
legacjr  to  the  same  person  by  the  will ;  but  decided  upon  the  words  of  the 
codicil,  (a) 

**  Of  my  stocK,"  or  *^ in  my  stock,"  or  ''part  of  my  stock,"  will  make  a  legacy  spe- 
cific, [p.  750.] 

A  specific  legacy  vesls  immediately  from  the  death  of  the  testator,  [p.  75L1 

The  3  per  cents,  are  perpetual  annuities  gruited  for  ever,  redeemaUe  by  the 
public.  The  common  expression  therefore  of  ^  lOQL  stock,"  Alc.  is  incorrect 
[p.  751.] 

The  testator  by  his  will,  dated  the  24th  of  December  1795,  after 
giving  directions  as  to  his  interment,  desiring,  that  the  interest  of 
lOOL  of  his  Bank  Annuities  be  applied  from  time  to  time  to  keep 
his  monument  in  repair,  and  directing,  that  all  the  money  given  by 
him  be  paid  within  six  months  after  his  decease,  among  several  1^- 

(!)  1  Dick.  94;  3  Swanst.  301,  n. 

(2)  1  Dick.  19. 

(a)  See  the  subject  of  specific  legacies,  2  Williams,  Exec.  838-854 ;  1  Roper, 
Legacies,  by  White,  149-186,  ch.  3.  Such  a  legacy  has  been  defined,  the  be- 
quest of  a  particular  thing  or  money  specified  and  distinguished  from  all  others  of 
the  same  kind,  as  of  a  horse,  a  piece  of  plate,  money  in  a  purse,  stock  in  the  pub- 
lic funds,  a  security  for  money,  which  would  immediately  vest  with  the  assent  of 
the  executor.  It  differs  from  a  general  or  pecuniaiy  legacy  in  this  respect,  that  if 
there  be  a  deficiency  of  assets,  ttie  specific  legacy  will  not  be  liable  to  abate  with 
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aciesy  all  pecuniary,  gave  to  the  poor  of  the  parish  of  Chelsea  1002., 
to  be  laid  out  in  stock ;  and  to  Mrs.  Ann  Kirby,  who  bad  lived 
many  years  as  house-keeper  to  him  the  sum  of  iSfty  pounds  for  her 
integrity  and  care.     The  will  then  proceeds  thus : 

<<  To  wh<Nn  I  do  also  give  and  bequeath  all  my  leasehold  estate 

the  general  leffacies ;  and  on  the  other  hand,  if  such  specific  legacy  he  disappoint- 
ed, as  hy  failure  of  the  specific  fund,  the  legatee  will  not  l>e  entitled  to  any 
recompense  or  satisfaction  out  of  the  personal  estate  of  the  testator.  1  Roper, 
Legacies,  149, 150,  ch.  3,  §3;  KniglU  v.  Dams,  3  M.  &  K.  358;  fFhUe  y.  Gnen, 
1  Iredell  Eq.  45.  The  intention  oftestatois  on  this  subject,  as  always  in  the  con- 
struction of  wills,  is  principally  to  be  regarded.  Ibid.  And  the  Courts  are  averse 
from  construing  legacies  to  be  specific,  except  on  the  clear  intention.  2  Williams, 
Exec.  840;  Smith  v.  LamvUm,  8  Dana,  69;  CodgaU  v.  CodgaU,  3  Dessaus.  37a 

There  may  be  specific  legacies  of  real  thaUda;  of  rents  and  annuities  out  of 
real  chattels  and  estates  and  of  gross  sums  of  money  out  of  them ;  and  of  the  pro- 
duce of  their  sales.  1  Roper,  Leg.  151-155;  HmirwdL  y.  Tanner^  1  Russ.  & 
M.  633.  So  also  of  sums  of  money  and  personal  annuities.  Ibid,  15&-157 ;  as  of 
a  certain  sum  of  money  in  a  certain  chest ;  Lawmm  y.  SUtch^  1  Atk.  508 ;  also, 
where  the  money  is  described  as  ^  part  of  the  moneys  received  by  J.  firom  my 
debtor  A.  G.  but  not  remitted  to  me."  Mlaon  y.  Caritr^  5  Sim.  SA> ;  Davits  y. 
Morgan,  1  Beay.  405.  But  the  topic  most  fertile  in  nice  distinctions  relates  to 
stock  or  annuUtes  in  public  funds,  when  specifically  bequeathed.  And  here  the 
intention  must  appear.  There  must  be  a  clear  reference  to  the  corpus  of  the  fund. 
Thus  the  word  **my"  preceding  the  word  **  stock"  has  been  several  times  adjudg- 
ed sufficient  to  render  the  legacy  specific.  2  Williams,  Exec.  841.  So  a  bequest 
of  all  the  testator's  right,  interest  and  property  in  thirty  shares  in  the  Bank  of  the 
United  States  of  America,  is  a  specific  legacy.  Walton  v.  Walton,  7  Johns.  Ch. 
258.  But  a;  bequest  of  twenty-five  shares  in  the  Bank  of  North  Carolina,  the  testa- 
tor owning  at  the  time  that  number,  is  a  general,  not  a  specific,  legacy.  If  the  tes- 
tator had  said  "  my  twenty-five  shares,"  it  would  have  been  specific.  Davis  v. 
Cain,  1  Iredell,  304.  It  seems  to  be  settled  that  mere  possession  by  the  testator 
at  the  date  of  the  will,  of  stock  or  annuities  of  equal  or  larger  amount  than  the  be- 
quest, will  not,  without  words  of  reference,  or  an  intention  appearing  upon  the 
will  that  he  meant  the  idtnJAcal  stock  of  which  he  was  possessed,  make  such  be- 
quest specific.  1  Roper,  Legacies,  157.  Accordingly  legacies  have  been  declar- 
ed specific  in  the  following  cases,  SUphtnson  v.  Dcivson,  3  Beav.  342 ;  MHUr  y. 
Link,  2  Beay.  259;  Kam^v.  Jones,  2  Keen,  756;  Douglas  v.  Congrtve,  1  Keen, 
410;  Betkmui  y.  KemuAf,  1  My.  &  C.  114 ;  Boyt  y.  mUiams,  3  Sim.  563.  The 
legacies  were  general  or  pecuniary  in  the  foUowmg  cases,  there  being  no  descrip- 
tion or  reference  in  the  will  to  show  that  the  testator  intended  to  give  the  particu- 
lar shares  which  he  held  at  the  date  of  his  will.  Robinson  v.  Addison,  2  Beav. 
515;  BoysY.  WQUams,  2  Russ.  &  M.  689;  wfltt.  Gen.  v.  Groie,  2  Russ.  &  M.  689. 
The  fact  of  the  testator  happening  to  possess  stocks  or  annuities  in  the  funds 
described  will  not  make  the  legacy  specific,  whether  it  be  ffiven  generally  of 
stocks,  or  annuities,  or  of  stocks  or  annuities  in  particular  fun£,  without  farther 
explanation;  although  if  a  clear  intention  appear  from  the  will  Uiat  the  testator 
meant  to  bequeath  the  idenHcal  stock  or  annuities,  althouj;h  he  have  not  expressly 
declared  that  intention,  nor  referred  to  the  stock,  such  intention  will  constitute 
the  bequest  specific.  1  Roper.  Leg.  159-166,  where  the  early  cases  in  illustra- 
tion of  this  are  examined.  Wtiere  legacies  are  given,  as  in  tlie  principal  case, 
out  of  stock,  which  the  testator  was  possessed  of  at  the  date  of  the  will,  tiiey  are 
not  prima  fade  specific,  though  in  the  nature  of  a  specific  legacy,  and  their  char- 
acter will  be  determined  by  a  regard  to  the  intention  of  the  testator.  The  same 
rule  prevails  with  respect  to  bequests  of  money  out  of  debts  or  securities.  Ibid. 
So  a  oequest  of  a  negro  slave  of  a  particular  description,  with  a  direction  to  the 
executor,  to  purchase  one  rather  than  divide  fiimilies,  is  a  pecunianr  legacy.  Whiie 
y.  Beattie,  Dev.  Eq.  87.  So,  where  a  testator  gave  a  number  of  legacies,  adding, 
*<  I  guarantee  my  estates  at  S.  for  the  payment  of  the  above  legacies,"  it  was  held 
that  these  were  not  specific.  WUeox  v.  Rhoades,  2  Russ.  &2.  See  Smith  v. 
Lampion^  8  Dana,  69;  CodgaU  y.  CodgaU^  3  Dessaus.  37a    Farther,  there  may 


748*  KIRBT  V.  POTTER.  [1799* 

consisting  of  four  houses,"  situate  at  Chelsea^  ^^and  to  whom  I 
moreover  give  and  bequeath  my  annuities  in  two  separate  orders  of 
thirty  pounds  per  annum  payable  out  of  his  Majesty's  receipt  of  Ex- 
chequer for  and  during  the  remainder  term  of  my  interest  therein. 

1  give  aVid  bequeath  Ukewise  to  her  son  Francis  Kitching  Kirby  [the 
sum  of  six  hundred  pounds  and]  my  annuity  being  a  separate  order 
No.  931  of  ten  pounds  per  annum  payable  also  out  of  his  Majesty's 
receipt  of  Exchequer  for  and  during  remainder  term  of  my  interest 
therein." 

By  this  will,  which  was  duly  executed  according  to  the  statute  of 
Frauds,  a  real  estate  was  devised  to  the  Defendant  who  was  also 
appointed  executor  and  residuary  legatee.  The  words  inclosed  be- 
tween brackets  were  erased :  but  no  notice  was  taken  of  the  erasure 
in  the  attestation  or  otherwise. 

The  testator  made  the  following  codicil,  dated  the  26th  of  April, 
1798. 

<'  My  intention  and  will  by  the  codicil  added  hereto  is  to  give  to 
Francis  Kitching  Kirby  a  legacy  of  one  thousand  pounds  out  of  my 
Reduced  Bank  Annuities  3  per  cents  by  my  executor  within  one 
month  from  my  decease  for  his  integrity,  sobriety,  and  good  behav- 
iour, and  deserving  person  in  every  respect" 

The  bill  was  filed  by  Francis  Kitching  Kirby,  who  was  the  son  of 
Ann  Kirby,  claiming  under  the  codicil  lOOOZ.  as  a  pecu- 
[*  749]  niary  *  legacy ;  and  the  only  question  was,  whether  that 
legacy  was  pecuniary  or  specific. 

The  testator  had  above  3000/.  3  per  cent  Reduced  Bank  Annui- 
ties, besides  other  Stock. 

The  Plaintiff  went  into  evidence,  that  at  the  date  of  the  codicil 
the  value  of  1000/.  Reduced  Bank  Annuities  was  no  more  tbhn 
470/.  sterling. 

The  Master  of  the  Rolls  [Sir  Richard  Pepper  Aroen]  de- 
sired the  Counsel  for  the  Plaintiff  to  go  upon  the  words  only ;  and 
added  that  he  could  take  no  notice  of  what  had  been  struck  out  of 
the  will. 

Mr.  Piggott,  for  the  Plaintiff.  The  intention  appears  clearly  to 
give  1000/.  in  money.  The  terms  the  testator  has  used,  expressing 
high  regard  for  this  legatee,  show  the  object  to  be  to  increase  rather 
than  diminish  his  bounty.  The  direction  to  pay  the  other  legacies 
in  six  months  was  to  give  time  for  collecting  the  personal  estate.  If 
the  testator  had  only  that  precise  sum  in  this  fund,  the  Defendant 
might  have  a  plausible  argument;  but  the  fact  opposes  that. 

Mr.  Grant  and  Mr.  Stratford^  for  the  Defendant.     I  lay  out  of 

be  specific  bequests  of  general  personal  estate;  as  to  the  testator's  wife  *'the 
whole  of  the  property  she  brought  me."  Warren  v.  fftgfaUj  3  Dessaus.  47.  A 
legacy  to  A.  of  $2000,  "  or  the  value  thereof  in  property,**  is  a  general  legacy. 
Fas^an  v.  Jones,  2  Dev.  &  Bat  69.  See  also  Jenkins  v.  Hanahan,  1  Cheves  CL 
129 ;  Lvon  v.  Vick,  6  Yerg.  42 ;  JVkiU  v.  BeaUie,  Dev.  Eq.  87.  As  to  the  inclina- 
tion of  tnc  Court  against  specific  legacies,  see  ante^  note  (a)  Coleman  v.  Coleman^ 

2  V.  639 ;  as  to  legacies  of  debts,  see  ante,  p.  555,  note  (a)  Chaworth  v.  Beech, 
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the  case  all  argument  from  the  legacy  supposed  to  have  been  given 
by  the  will.  It  does  not  appear  to  have  been  struck  out,  when  the 
testator  made  the  codicil,  nor  at  what  time  it  was  done.  It  might 
have  been  long  before.  It  does  not  appear  what  the  fluctuation  of 
his  intention  might  have  been  between  the  dates  of  the  will  and  the 
codicil.  The  legacy  given  by  the  codicil  cannot  be  argued  to  be  a 
Substitution  at  the  moment  of  a  better  legacy  for  one  given  by  the 
will.  The  annuity  of  lOZ.  remains  standing  in  the  will.  The  testa- 
tor knew  perfectly  well  how  to  give  pecuniary  legacies  and  legacies 
of  stock.  He  directs,  when  his  pecuniary  legacies  are  to  be  paid. 
The  phrase  in  the  codicil  is  no  where  made  use  of  in  the  will.  In 
that  the  word  <^  sum  "  occurs,  which  points  to  money.  If  he  had 
said  **  lOOOZ.  my  Bank  Annuities,"  it  would  be  clearly  specific.  A 
legacy  of  1000/.  Bank  Annuities  would  not  be  so  specific  as  '<  1000/. 
out  of  my  Bank  Annuities."  That  shows,  he  had  more. 
If  he  meant  a  *  pecuniary  legacy,  what  possible  reason  [•  750] 
could  there  be  for  giving  it  out  of  the  Bank  Annuities  ? 
The  allusion  to  the  stock  is  introduced  for  no  other  purpose  than  to 
make  it  specific.  The  direction  as  to  the  month  is  material.  If  it 
is  a  pecuniary  legacy,  why  is  that  annexed  to  it  any  more  than  the 
others?  There  is  a  plain  obvious  meaning,  supposing  it  a  leg- 
acy of  stock :  that  the  legatee  might  have  the  benefit  of  the  accru- 
ing dividend ;  which  arises  without  any  efibrt  or  pains  of  his  own. 
Money  would  not  be  so  certainly  productive  of  interest.  It  cannot 
be  without  some  intention ;  and  no  other  can  be  resorted  to  but  an 
intention  to  give  stock.  The  proof  of  the  value  of  the  stock  at  the 
date  of  the  codicil  is  not  material.  The  testator  did  not  suppose  he 
should  die  upon  that  day.  A  legacy  of  a  cross  to  be  taken  from  a 
necklace  is  clearly  specific :  so  a  horse  out  of  his  stud  at  Newmar- 
ket. Danvers  v.  Manning  (1).  Upon  Purse  v.  Snaplin  (2)  and  all 
the  other  cases  it  must  be  said,  the  word  <<  my  "  makes  it  specific. 
The  act  to  be  done  by  the  executor  is  of  the  nature  of  the  thing 
given :  that  is,  the  stock  is  to  be  transferred  within  one  month.  It 
was  reasonable  to  give  the  executor  time  to  go  to  the  Bank  and 
make  the  transfer.     That  may  be  the  reason. 

Mr.  Piggott  in  Reply,  was  stopped  by  the  Court. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  I  am 
of  opinion  with  the  Plaintifi*;  but  not  upon  the  will  and  erasure. 
That  rather  makes  against  him ;  for  in  the  will  the  expression  "  the 
sum  "  is  used.  Then  the  phrase  being  varied  in  the  codicil,  and 
this  legacy  being  given  without  the  expression  <<  the  sum,"  if  I  was 
to  decide  upon  that,  I  should  be  against  the  Plaintifi*.  But  for  the 
reasons  given  by  Mr.  Grant  it  would  be  a  very  erroneous  ground  of 
decision  to  call  in  aid  such  doubtful  points  concerning  the  time, 

.  (1)  2  Bit).  C.  C.  18. 

(2)  1  Atk.  414.  See  Mr.  Sanders's  notes  to  that  case ;  Mr.  Cox's  note  to  Htn- 
ton  V.  PtnJfce,  1  P.  Wms.  539 ;  and  Rider  v.  H'ager,  2  P.  Wins.  328 ;  ante,  Roberts 
V.  Pococky  Chaworth  v.  Beech^  Innes  v.  Johnson^  150,  555,  568 ;  Coleman  v.  Cole- 
many  vol.  ii.  639 ;  and  the  note,  641. 
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wheD  the  erasure  was  made,  and  what  was  floating  in  his  mind. 
Therefore  I  lay  that  entirely  out  of  .the  case,  and  decide  upon  the 
construction  of  the  codicil  itself.  I  admit  as  to  the  legacy  in  the 
beginning  of  the  will,  the  construction  must  be,  that  it  is  1002.  Bank 
Annuities.  If  the  legacy  given  by  the  codicil  had  been  "  of  my 
stock,''  or  "  in  my  stock,"  or  "  part  of  my  stock,"  I  should  have 

held  it  clearly  a  specific  gift  of  an  aliquot  part  of  the* 
[*  751]     stock.    The  pecuniary  legacies  *are  directed  to  be  paid 

within  six  months.  The  testator  thinking  he  had  not 
done  sufficient  for  the  Plaintiff  by  the  annuity  of  10/.  but  that  for 
his  integrity,  sobriety,  and  good  conduct,  he  deserved  something 
more,  gives  him  this  legacy  by  the  codicil.  A  gift  of  1000/.,  no 
doubt,  means  1000/.  sterling :  but  undoubtedly  that  may  be  ex- 
plained. It  is  said,  the  words,  that  follow,  "  out  of  my  Reduced 
Bank  Annuities  3  per  cents."  are  synonymous  to  the  words  I  have 
stated :  <'  part  of  my  stock,"  &c.  They  are  not  synonymous  by  any 
means ;  for  1000/.  may  be  raised  by  selling  so  much  stock  as  would 
produce  that  sum,  or  by  borrowing  upon  it.  Suppose,  it  was  1000/. 
out  of  a  leasehold  house :  it  would  be  a  charge.  The  direction  as 
to  the  month  is  very  material,  if  slight  circumstances  are  to  be 
called  in  aid.  IVhy  should  one  month  be  mentioned  ?  Why  should 
not  the  transfer  be  immediately  ?  Why  not  as  soon  as  conveniently 
might  be  ;  giving  him  all  the  accruing  dividends  in  the  mean  time  ? 
The  only  effect  of  that  direction  would  be  to  deprive  him  of  the 
dividend :  which  could  not  be  the  intention.  There  certainly  must 
be  time  for  the  actual  transfer :  but  the  testator  might  have  given  the 
Plaintiff  all  the  dividends.  Every  one  knows,  a  specific  legacy  of 
a  corpus  passes  from  the  death  of  the  testator.  It  vests  immediately 
from  that  time.  There  is  a  very  untechnical  expression  used  with 
regard  to  stock.  There  is  literally  no  such  thing  as  100/.  stock. 
The  3  per  cents,  are  only  perpetual  annuities,  granted  for  ever,  re- 
deemable by  the  public  upon  the  payment  of  a  certain  sum  of 
money  (1).  Knowing,  however,  that  in  common  parlance  people 
speaking  of  stock  will  so  express  themselves,  we  must  apply  it  But 
whenever  there  is  a  legacy  of  a  given  sum,  there  must  be  positive 
proof,  that  it  does  not  mean  sterling  money,  in  order  to  make  it 
specific.  If  this  legacy  had  been  expressed  thus,  <<  part  of  my  Re- 
duced Bank  Annuities,"  or  "  in  my  Reduced  Bank  Annuitifes,"  I 
could  not  have  considered,  that  the  testator  meant  any  thing  but  an 
identical  part  of  that  corpus :  but  when  the  phrase  is  <<  1000/.  out 
of  my  Reduced  Bank  Annuities,"  the  sense  is,  that  the  executcx* 
shall  raise  1000/.  by  selling  so  much  of  that  stock ;  and  this  being 
a  fund,  to  which  he  can  have  immediate  recourse,  he  is  ordered  to 
do  so  within  a  month.  Therefore,  though  in  my  private  opinion 
there  is  great  doubt,  what  he  meant,  I  must  hold  this  to  be  a  l^acy 
of  1000/.  to  be  raised  and  paid  out  of  that  fund,  as  a  specific  se* 

(1)  Poff,  voL  ix.  177,  in  the  judgment  of  WUdman  v.  WUdman. 
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cuiity  and  more  easily  come  at,  than  a  legacy  out  of  his  estate  in 
general  might  have  been. 

Declare,  that  the  sum  of  1000/.  sterling  is  to  be  *  raised  [*752] 
out  of  the  testator's  3  per  cent.  Reduced  Bank  Annuities, 
and  paid  to  the  Plaintiff:  let  the  Master  compute  interest  upon  it  at 
the  rate  of  4  per  cent,  from  the  end  of  a  month  after  the  testator's 
death.  I  am  not  inclined  to  give  the  Plaintiff  costs.  He  ought  to 
be  satisfied  with  his  legacy :  but,  I  think,  I  must  according  to  the 
course  of  the  Court  give  him  costs  out  of  the  estate. 

Another  rule  is,  that  no  legacy  is  to  be  held  specific,  unless  dem- 
onstrably so  intended.  ^^ 

1.  For  the  leading  criterion  of  a  specific  legacy,  as  that  criterion  is  established 
by  adjudfled  ca^es ;  see,  anUf  the  notes  to  CoUman  v.  Coleman,  2  V.  639.  Obr 
serving  uso,  that  if  a  testator  bequeath  a  sum  of  stock  *'  standing  in  his  name,*^ 
this  is  a  specific  bequest ;  MJbrd  v.  Gnen,  5  Mad.  95;  as  it  would  be  if  he  gave 
part  of  *<his  stock,"  provided  he  had  the  stock  described,  when  he  made  his  will. 
Sdwood  V.  MUdmeofy  3  Ves.  310.  And  as  to  correcting  mistakes  in  the  denomina- 
tion of  stock  bequeathed ;  see  note  2  to  Bough  v.  Btad,  1  V.  257. 

2.  A  specific  legacy  is  an  immediate  gift  of  the  fund,  with  aU  its  produce;  and 
is  therefore  an  exception  to  the  geneml  rule,  that  a  legacy  does  not  cany  interest, 
till  the  end  of  a  year  after  the  testator's  death:  Baoen  v.  WaiU,  1  Swanst  557; 
Barrtngtofi  v.  Tristram^  6  Ves.  349:  and  though  the  payment  of  the  principal 
stock,  so  specifically  bequeathed  to  an  infant,  may  be  contingent,  as  dependmg 
upon  his  attaining  his  majori^ :  yet,  the  interest,  accrued  from  the  death  of  the 
testator,  may  belong  to  a  child,  who  does  not  live  to  take  any  thing  in  the  princi- 
pal.   DeoM  V.  Tui,  9  Ves.  153. 

3.  An  indefinite  fftfl  of  dividends,  gives  the  absolute  property  of  stock ;  Pof^ 
v.  LtapinguxU,  18  Ves.  467 ;  for  the  interest  a  funded  proprietor  has  in  stock  is 
nothing  but  a  right  to  receive  a  perpetual  annuity,  su^ect  to  redemption.  Raw- 
lins y.  Jenmnfi,  13  Ves.  45;  mUbnan  v.  WUdman,  9  Ves.  177;  Tht  Exngy. 
KapptTy  5  Pnce,  263.  Stock  standing  in  the  names  of  trustees,  without  any 
declaration  of  trust,  is  a  mere  (ho9t  in  adum,  and  in  a  question  of  survivorship 
must  be  so  considered.    Scawen  v.  Blwd,  7  Ves.  294. 


ROGERS  r.  MACKENZIE. 
[1799,  July  11.] 

CozfTRiBunoN  decreed  between  the  joint  and  separate  estates:  the  former  having 
paid  beyond  the  proportion  of  a  debt  to  the  Crown  under  an  Extent;  and  the 
bankrupts  being  bound  jointly  and  severally,  (a) 

A  debt  to  the  Crown  preferred  to  creditors  under  a  bankruptcy:  the  sheriff  being 
in  possession  under  sev^al  Extents ;  one  of  which  for  part  of  the  debt  was 
tested  the  day  the  provisional  bargain  and  sale  and  assignment  were  executed: 
the  others  having  issued  subsequently,  [p.  752.] 

The  bill  was  filed  by  the  assigness  of  the  estate  and  effects  of 
Henry  Roberts,  John  Roberts,  and  Mark  Gregory,  bankrupts,  against 
the  assignees  of  the  said  Mark  Gregory,  and  Thomas  Gregory,  bank- 
la)  See  1  Story,  Eq.  Jur.  §498,  496,  505;  ante,  note  (a)  Runbold  v.  Runbold,  3 
VOL.  iv.  43 
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rupts.  The  prayer  of  the  bill  was,  that  an  account  may  be  taken  of 
the  several  sums  of  money  paid  by  the  PlaintifFs  in  discharge  of  a 
debt  to  the  Crown,  and  the  expenses  attending  the  same,  and  the 
application  to  the  Court  of  Exchequer ;  and  how  much  the  respective 
estates  of  the  said  Roberts  and  Co.  contributed  respectively  to  the 
discharge  thereof;  and  that  it  may  be  declared,  that  the  Plaintifls 
under  the  circumstances  are  entitled  to  a  contribution  equal  to  one- 
fourth  part  of  the  sum  of  66662. 13s.  2d.  from  the  estate  of  the  said 
Mark  Gregory ;  and  that  the  Defendants  may  be  decreed  out  of  the 
estate  of  the  said  Mark  Gregory  come  to  their  hands  to  pay  to  the 
Plaintiffs  so  much  as  will  mdce  up  one-fourth  of  what  shall  be  found 
to  have  been  so  paid  by  PlaintifTs  in  discharge  of  the  debt  to  the 
Crown  and  the  expenses  attending  the  same,  &c. 

By  the  decree  made  upon  the  18th  of  April,  1796,  an  acccount 
was  directed  of  all  sums  of  money  paid  by  the  Plaintiffs  in  discharge 
of  the  debt  to  the  Crown,  in  the  pleadings  mentioned,  and  the  ex- 
penses of  the  application  to  the  Court  of  Exchequer  attending  the 
same ;  and  it  was  declared,  that  the  Plaintiffs  as  assignees  of  Rob- 
erts and  Co.  ought  to  be  reimbursed  the  money  paid  by  them  in  dis- 
charge of  the  said  debt  to  the  Crown  and  charges,  for 
[*753]  ♦which  the  seveml  real  estates  of  the  said  bankrupts  were 
seized  under  the  extent,  in  such  proportion  as  the  said 
estates  ought  to  bear ;  and  it  was  ordered,  that  the  Master  should 
state,  what  proportion  the  real  estate  of  Mark  Gregory,  which  had 
been  sold  by  the  Defendants  ought  to  contribute ;  without  prejudice 
to  any  question,  which  might  arise  upon  the  accounts  to  be  taken 
between  the  joint  estates  of  the  said  bankrupts  and  the  respec- 
tive demands  of  the  joint  and  several  creditors  under  each  com- 
mission. 

The  Master  by  his  report  stated,  that  some  time  previous  to  No- 
vember 1791,  Henry  Roberts,  John  Roberts,  and  Mark  Gregory,  as 
co-partners  carried  on  the  business  of  bankers  under  the  firm  of 
Roberts  and  Co.  in  the  Isle  of  Wight  in  equal  shares ;  and  Mark 
Gregory  was  at  the  same  time  a  partner  in  the  mercantile  house  in 
London  under  the  firm  of  Mark  and  Thomas  Gregory.  On  the  9th 
of  November  1791  Mark  and  Thomas  Gregory  were  declared  bank- 
rupts ;  and  Defendants  were  chosen  assignees  of  their  estate ;  and  a 
provisional  bargain  and  sale,  bearing  date  the  9th  of  November  ' 
1791,  of  the  real  estate,  and  an  assignment  of  the  personal  estate, 
were  duly  executed :  but  the  provisional  assignee  did  not  obtain  pos- 
session under  the  same  previous  to  the  issuing  of  the  extent  for 
3100Z.  hereinafter  mentioned ;  and  a  few  days  afterwards  Henry 
Roberts,  John  Roberts,  and  Mark  Gregory,  were  also  declared  bank- 
rupts. The  Receivers  of  Taxes  had  been  accustomed  to  place  mon- 
eys collected  for  taxes  in  the  bank  of  Roberts  and  Co. ;  and  at  the 
time  of  their  failure  they  were  indebted  to  the  Crown  in  respect  of 
such  Receivers  in  several  sums,  amounting  in  the  whole  to  6401Z. 
1*.  8d.  Two  extents  for  3100/.,  tested  the  9th  of  November  1791 , 
and  directed  to  the  Sheriffs  of  London  and  Hants,  issued  for  re- 
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eovery  of  the  said  debt.  The  Sheriffs  of  London  under  the  extent 
seized  the  separate  property  of  Mark  Gregory ;  and  sold  the  same 
for  824/.  Ids.  6d. ;  and  deducting  43/.  I4s.  6d.  for  poundage 
applied  the  remaining  781/.  I3.  in  part  discharge  of  the  debt  to  the 
Crown. 

On  the  10th  of  November  1791  the  Sheriff  of  Hampshire  seized 
under  the  extent  various  parts  of  the  joint  and  separate  real  and 
personal  estate  and  effects  of  Henry  Roberts,  John  Roberts,  and 
Mark  Gregory,  in  the  Isle  of  Wight ;  and  he  continued  in  posses- 
sion under  several  other  extents,  subsequently  issued,  and  tested  res- 
pectively the  nth  and  16th  of  November  1791.  In 
Hilary  *  Term  1792  the  Plaintiffs  obtained  an  order  in  the  [*  754] 
Court  of  Exchequer,  that  on  payment  by  them  of  what 
should  be  found  due  to  the  Crown  and  the  expenses  the  Sheriff  of 
Hampshire  should  deliver  up  to  the  Plaintiffs  all  the  goods  and  chat- 
tels seized  by  him  under  the  said  several  extents ;  which  he  accord- 
ingly did  on  payment  by  the  Plaintiff  of  the  sums  directed  by  the 
order.  The  Plaintiffs  in  order  to  pay  the  said  several  sums,  amount- 
ing together  with  the  expenses  to  6710/.  Is.  8d.  were  obliged  to  bor- 
row money,  and  to  sell  such  part  of  the  joint  and  separate  property 
of  the  said  bankrupts  as  came  to  their  hands  ;  and  out  of  the  pro- 
duce thereof  the  debt  was  discharged.  The  produce  of  the  sepa- 
rate estate  of  Mark  Gregory  received  by  the  Plaintiffs  amounted  to 
292/.  I8s.  Id.  only  ;  which  being  added  to  824/.  15ir.  6d.  produced 
by  the  separate  estate  of  Mark  Gregory  sold  by  the  Sheriffs  of  Lon- 
don, made  1117/.  14«.  Id.;  which  is  the  whofe  amount  the  separate 
estate  of  Mark  Gregory  had  contributed  to  the  discbarge  of  the  said 
debt  of  6710/.  Is.  8d. ;  and  the  Plaintiffs  paid  5592/.  ISs.  Id.  the 
residue  of  the  said  debt  and  expenses.  Henry  Roberts,  John  Rob- 
erts, and  Mark  Gregory  were  jointly  and  severally  bound  as  sureties 
to  the  Crown  for  the  Receivers  on  whose  account  the  said  debt  to 
the  Crown  was  contracted. 

The  Master  therefore  certified,  that  the  real  estate  of  Mark  Gregory 
ought  to  pay  the  farther  stun  of  559/.  17^.  lOd. ;  which  with  the  sum 
of  1117/.  I4s.  Id.  would  make  1667/.  lis.  lid.;  being  one-fourth 
of.  the  whole  debt  to  the  Crown  and  the  charges ;  for  which  the 
several  estates  of  the  bankrupts  were  seized. 

To  this  report  two  exceptions  were  taken :  first,  that  the  Master 
ought  to  have  certified,  that  the  estate  and  effects  of  Mark  Gregory 
had  contributed  his  fair  pr(q>ortion  of  such  debt  and  charges  ;  and 
that  his  real  estate  ought  not  to  pay  any  farther  sum  whatever ;  be- 
cause it  appeared  by  a  statement  of  facts  brought  in  before  the 
Master  and  admitted  on  both  sides,  that  the  Plaintiffs  had  at  differ- 
ent times  since  the  said  order  of  the  Court  of  Exchequer  received 
out  of  the  joint  partnership  effects  of  Henry  Roberts,  John  Roberts, 
and  Mark  Gregory,  moneys  sufilicient  to  reimburse  or  repay  the 
moneys  paid  by  them  in  discharge  of  the  said  debt  and  charges : 
secondly  ;  that  the  Master  instead  of  calculating  the  proportions  of 
the  debt  to  the  Crown  at  6401/.  Is.  8rf.  ought  only  to  have  cal- 
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culated  it  at  3100Z,;  because  it  appeared  by  a  statement  of 
facts  brought  before  him,  and  admitted  on  both  sides,  that  an 
assignment  of  the  joint  effects  of  Mark  and  Thomas  Gregory 
and  a  bargain  and  sale  of  the  separate  real  estates  of  Mark 
Gregory  were  executed  to  a  provisional  assignee  for  the  immediate 
preservation  thereof  on  the  9th  of  November  1791 ;  and  that  all 
the  estate  and  effects  of  Mark  Gregory,  which  were  seized  by  the 
Sheriff  of  Hants  under  the  extent  for  3100/.,  and  of  which  he  con* 
tinned  in  possession  under  the  other  extents,  were  not  seized,  nor 
were  any  of  the  extents  except  that  for  3100/.  issued,  until  after 
Mark  Gregory  had  committed  acts  of  bankruptcy,  and  after  Mark 
Gregory  and  Thomas  Gregory  had  been  declared  bankrupt,  and  an 
assignment  of  their  personal  estate  and  a  bargain  and  sale  of  the 
j'eal  estates  of  Mark  Gregory  had  been  executed  to  a  provisional  as- 
signee. 

The  Attorney  Oeneraly  [Sir  John  Scott]^  in  support  of  the  Ex- 
ceptions, contended,  that  the  provisional  assignment  altered  the 
property  of  the  real  estate ;  and  whatever  was  paid  to  the  Crown 
after  that  was  paid  wrongfully ;  also,  that  it  was  a  joint  debt  to  the 
Crown  by  the  three  partners ;  and  no  one  individual  was  answerable. 

The  Solicitor  General  [Sir  John  MUford]  and  Mr.  Shorty  for  the 
Plaintiffs.  It  is  a  general  principle  of  law,  that,  when  one  surety 
pays  the  whole  debt,  there  shall  be  a  contribution :  Sir  Edward 
Deering  v.  Lord  Winchebea,  lately  before  the  Court  of  Exchequer: 
Praed  v.  Gardiner,  before  Lord  Thurlow  6th  of  December  1788. 
It  is  unjust  to  throw  the  whole  burthen  on  one  estate.  They  were 
bound  to  the  Crown  jointly  and  severally.  Their  several  estates  are 
therefore  equally  Uable.  By  accident  they  are  unequally  charged. 
To  correct  that  inequality  is  within  the  principle,  upon  which  the 
Court  compels  contribution ;  as  in  the  case  of  ransom  in  Lane ;  and 
where  it  is  necessary  to  throw  goods  overboard. 

As  to  the  second  exception,  it  is  not  competent  to  the  Defendants 
to  raise  the  point  after  the  order  of  the  Court  of  Exchequer. 

The  Attorney  General  in  reply  said,  that  the  cases  cited  were 
cases  of  sureties  for  the  principal  debtor:  but  the  question  in  this 
case  is,  whether  Roberts  and  Co.  were  the  principal  debtors,  as  be- 
tween that  house  and  the  individuals  constituting  that  house. 

The  Lord  Chancellor  [Loughborough]  said,  he  rather 

[*  756]     adhered  *  to  the  opinion  he  had  given  at  the  time  of  the 

decree.    But  upon  the  exception  it  was  impossible  to  do 

any  thing ;  for  it  controverts  the  principle  of  the  decree ;  and  the 

second  exception  is  totally  a  mistake. 

The  exceptions  were  over-ruled. 

1.  Claims  of  contribution  between  joint  and  separate  estates,  not  only  in  bank- 
raptcy,  but  in  all  cases,  are  proper  questions  for  Cxrarts  of  Equity ;  though  a  Cooit 
of  Law  may  entertain  actions  in  respect  of  such  subjects,  frrigld  v.  Ihadtr^  5 
Vea.  794. 

2.  If  a  debtor  to  the  Crown  become  a  bankrupt,  and  a  commission  be  sued  out 
against  him,  and  an  assignment  made  of  his  estate;  an  extent  issued  for  the 
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Crown,  and  tested  the  day  of  the  date  of  the  aseignment,  will  be  preferred;  The 
King  V.  Crum^  and  Hanbury,  cited  in  T7i£  King  v.  Cotton^  Park,  127 ;  and  in 
Tht  Momof  General  v.  CapeUj  2  Show,  481 ;  to  prevent  which,  a  commission  of 
bankruptcy  haa  been  sealed  m  the  middle  of  the  mght  WydounCs  case^  14  Ves. 
87 ;  and  see,;ioff,  the  note  to  PkUUps  v.  Shawj  8  \^  241.  The  Crown  not  only 
has  this  prionty,  but  is  not  subiect  to  the  Equity  of  usinff  its  securities  against 
parties  pnmarily  liable,  in  behalf  of  those  secondarily  liiXle,  WktUhmut  v.  Part- 
ridge^  3  Swanst  376, 37& 
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A  QUESTION  arising  in  equity,  that  prevents  the  assertion  of  a  legal  right,  does 
not  alter  the  tribunal.  Therefore  the  Court  will  not  determine  a  question  of 
partnership  in  the  event  of  a  bankruptcy  any  more  than  of  a  death,  or  than  it 
would  determine  a  claim  as  heir,  without  a  Ixial  at  law,  unless  perfectly  satis- 
fied; though  the  evidence  is  all  in  support  of  the  claim,  (a)  The  Court 
expressed  great  doubt,  whether,  the  stock  m  trade  being  in  the  possession  of 
the  bankrupt  solely,  the  claim  of  partnership  could  be  sustained  upon  the 
statute  21  James  I.  c.  19,  §  11. 

No  action  of  trover  betwen  tenants  in  common,  (6)  [p.  7(S0.] 

In  May  1779,  a  commission  of  bankruptcy  issued  against  Mat- 
thew Dormer ;  upon  which  he  was  declared  a  bankrupt. 

The  bill  was  filed  against  the  bankrupt  and  the  assignees  under 

(a)  As  the  defendant  in  the  present  case  denied  that  he  was  a  partner,  and  re- 
fused to  set  forth  an  account,  the  Court  directed  an  issue,  whether  the  partnership 
existed  or  not  See  1  Maddock  Ch.  97.  The  reason  of  this  practice  in  a  Court  of 
Equity  is  set  forth  by  Sir  William  Blackstone.  If  anv  matter  of  fact,  he  says,  is 
stron^l^  controverted,  this  court  is  so  sensible  of  the  deficiency  of  trial  by  written 
depositions,  that  it  will  not  bind  the  parties  thereby,  but  usually  directs  the  matter 
to  be  tried  by  jury ;  especially  such  important  facts  as  the  validity  of  a  will,  or 
whether  A.  is  the  heir  at  law  to  B.  or  the  existence  of  a  modus  deamandi,  but  as 
no  jury  can  be  summoned  to  attend  this  Court,  the  fact  is  usually  directed  to  be 
tried  at  the  bar  of  the  Court  of  King's  Bench,  or  at  the  Assizes  upon  a  feigned 
issue.  3  Black.  Com.  452 ;  2  Story,  Eq.  Jur.  §  1478, 1479.  It  will  direct  an  issue 
oideviaavit  vd  non^  unless  the  heir  waives  it,  to  ascertain  the  validity  of  the  will. 
But  it  will  not  feel  itself  bound  by  a  single  verdict  either  way,  if  it  is  not  entirely 
satisfactory ;  but  will  direct  new  trials,  until  there  is  no  longer  any  reasonable 
ground  for  doubt  Ibid,  §  1447 ;  3  Woodeson,  Lect  478 ;  T^Oham  v.  fFright,  2 
Russ.  d&  M.  1 ;  Whitaktr  v.  Mwman,  2  Hare,  299;  Mw  Orleans  Gas  lAghi  Co. 
V.  Dudley^  8  Paige,  452.  For  the  proceedings  under  decrees  directing  issues  at 
law,  see  1  Barb.  Ch  Pr.  446-465.  The  Revised  Statutes  of  New  York  have  pro- 
vided for  the  trial  of  issues  out  d  Chancery  in  certain  cases ;  as  in  suits  to  annul 
roarriages,  2  Ibid,  250;  on  the  ground  of  adultery,  ibid,  259;  in  partition  suits, 
ibid,  297.  See  also  in  the  case  of  lunatics.  Matter  of  Christie,  5  Paige,  242 ;  Mat- 
ter qf  Tracy,  1  Paige  580;  WenddCs  Case,  1  Johns.  Ch.  600. 

(6)  This  nile  is  stated  too  broadly.  One  tenant  in  common  of  a  chattel  cannot 
bring  trover  against  his  co-tenant  for  dispossessing  him,  for  each  has  an  equal 
riffht  to  the  possession,^  though  for  the  loss,  destruction,  or  sale  of  the  whole  chat- 
tel, by  one  of  the  co-tenants,  trover  will  lie  against  him  bv  the  other.  2  Kent, 
Com.  351,  note  (5th  ed.);  Co.  Litt  200  a ;  Wilson  v.  Reed,  3  Johns.  175 ;  Hyde  v. 
Stont,  7  Wendell,  354;  fVhUe  v.  Osborne,  21,  ib.  72;  Fennings  v.  GrenvUle,  1 
Taunt  241;  Barton  v.  ffiUmms^  5  R  &  Aid.  395;  Farr  v.  SmUh,  9  Wendell, 
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the  commission  ;  suggesting  a  partnership  between  the  Plaintiff  and 
the  bankrupt,  upon  the  proposal  of  the  latter,  that  the  Plaintiff 
should  become  concerned  with  him  in  carrying  on  the  business  of 
soap-manufacturers  upon  the  premises  of  the  bankrupt  in  Shore- 
ditch  ;  and  that  as  a  consideration  for  the  Plaintiff's  being  admitted 
he  should  purchase  in  his  own  name  tallow  and  other  raw  materials 
for  the  concern,  to  be  manufactured  into  soap  by  the  bankrupt  for 
their  joint  benefit ;  and  the  bankrupt  was  to  receive  two  guineas  a 
week  as  a  compensation  for  his  trouble  in  manufacturing  the  soap. 
The  bill  stated  that  an  agreement  was  accordingly  entered  into  upon 
the  18th  of  March,  1797.  The  Plaintiff  purchased  a  quantity  of 
resin  from  the  bankrupt.  About  the  21st  of  March  the  Plaintiff  in 
pursuance  of  the  agreement  purchased  55  casks  of  tallow  for  1122/. 
lSs.-3d,f  and  drew  three  bills  of  exchange  upon,  and  accepted  by, 
George  Grant,  Esq.  for  400?.  each ;  and  delivered  the  tallow  to  the 
bankrupt.  Upon  the  23d  of  April  tlie  Plaintiff  purchased  a  quan- 
tity of  barilla  ashes  for  2502.  and  other  articles ;  which  were  deliv- 
ered to  the  bankrupt.  The  assignees  took  possession  of  the  soap, 
tallow,  and  other  articles,  belonging  to  the  partnership ;  and  sold 
them,  notwithstanding  a  notice  from  the  Plaintiff  upon  the  24tb  of 
June  1797  demanding  a  delivery  of  them,  and  threatening  to  brii^ 
an  action. 

The  bill  alleged,  that  the  bills  are  out-stariding,  and  the  Plaintiff 
is  liable  to  them ;  and  prayed  an  account  of  the  joint  property  and 

the  debts,  upon  the  footing  of  the  partnership. 
[*757]  *The  assignees  by  their  answer  stated,  that  they  do  not 
know,  whether  any  such  agreement  was  entered  into ;  or 
whether  the  Plaintiff  ever  became  concerned  with  the  bankrupt  in 
the  said  business ;  or  whether  the  Plaintiff  purchased  the  articles  in 
the  bill  mentioned,  or  contracted  any  debts  in  respect  thereof,  &c. ; 
and  that  they  do  not  know  or  believe,  that  such  tallow,  soap,  or  other 
articles,  at  the  manufactory,  when  the  commisson  Issued,  were  the 
joint  property  of  the  Plaintiff  and  the  bankrupt ;  on  tlie  contrary 
they  believe  they  were  the  sole  property  of  the  bankrupt. 

The  Defendant,  the  bankrupt,  being  examined  as  a  witness,  de- 
posed, that  in  March  1797,  the  Plaintiff  informed  him,  he  could 
obtain  some  bills  for  the  deponent,  if  the  deponent  could  procure 
goods  thereon  to  enable  him  to  carry  on  the  said  soap-manufacture. 
The  deponent  replied,  he  thought  he  could  ;  and  asked  a  broker ; 
who  said,  be  could :  upon  which  the  55  casks  of  tallow  were  pur- 
chased, and  paid  for  by  the  three  bills  mentioned  in  the  bill,  and 
sent  to  the  deponent's  premises.  A  few  days  afterwards  the  Plain- 
tiff and  Thomas  Bullock,  Esq.,  and  the  deponent,  had  a  meeting ; 
where  terms  were  proposed  by  the  Plaintiff  and  Bullock  relative  to 

338;  Lucas  v.  fVassorij  3  Dev.  398;  Cok  v.  Ferru,  2  Dev.  &  Batt.  252;  Hcrrin  t. 
Eaton,  ]3  Maine,  11)3;  Mersereau  v.  JVorton,  15  Johns.  179.  It  has  been  expressly 
held  that  trovor,  but  not  trespass,  would  lie  by  one  co-tenant  of  poods,  against  an- 
other wlio  sells  the  whole  interest  in  them.     IVaddcU  v.  Cook^  2  Hill,  47. 

VOL.  IV.  43* 
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the  said  tallow ;  and  Bullock  said  he  was  guarantee  to  Grant  for  the 
bills  delivered  in  payment;  and  that  he  should  require  only  the 
principal  (meaning,  that  he  should  expect  to  be  indemnified  against 
the  consequences  of  his  being  such  guarantee)  ;  and  that  the  Plain- 
tiff and  the  deponent  might  share  the  profits  arising  from  the  said 
concern  equally  between  them ;  and  Bullock  said,  if  there  should 
be  no  profit  from  the  said  concern,  he  would  take  care,  that  the  de* 
ponent  should  be  satisfied  for  his  trouble,  skill,  and  judgment  in 
manufacturing  the  said  55  casks  of  tallow  into  soap,  and  also  jfor  the 
use  of  his  said  premises ;  in  all  which  the  Plaintiff  and  the  depo- 
nent acquiesced.  The  said  agreement  was  verbal,  and  never  re- 
duced into  writing.     A  small  quantity  of  the  soap  was  sold. 

This  witness  proved  the  allegations  of  the  bill  as  to  the  purchase 
of  the  bariUa  used  in  themanu&cture,  and  as  to  the  assignees  having 
taken  possession,  &c. 

Solomon  Davis  deposed,  that  in  March  1797,  he  had  several 
meetings  with  the  Plaintiff  and  the  bankrupt  for  the  purpose  of  set- 
tling the  agreement  intended  between  them  concerning  the  carrying 
on  the  business  of  soap-manufiacturer  in  partnership,  &c.,  as  in  the 
bill  is  stated.  At  one  such  meeting,  previous  to  the  purchase  of  any 
goods  for  the  business,  it  was  verbally  settled  and  agreed 
•  between  the  Plaintiff  and  Dormer,  that  the  Plaintiff  should  [*  758] 
purchase  in  his  own  name  tallow,  barilla,  resin,  and  other 
articles  necessary  for  the  manufacture ;  and  that  the  same  should  be 
manufactured  into  soap  for  sale  by  Dormer  upon  the  premises  cm 
the  joint  account  of  himself  and  the  Plaintiff:  and  Dormer  should 
receive  out  of  the  profits  either  Ql  or  2^.  a  week,  which  he  does  not 
recollect,  in  consideration  of  the  premises  belonging  to  him,  and  as 
a  compensation  for  his  trouble ;  and  that  the  residue,  after  deducting 
the  debts  and  expenses,  should  be  divided  in  equal  shares  between 
the  Plaintiff  and  Dormer ;  and  that  the  Plaintiff  should  purchase  a 
quantity  of  lees,  then  upon  the  premises  belonging  to  Dormer,  at  a 
valuation. 

This  witness  proved  the  delivery  of  various  articles  upon  the 
premises  for  the  purpose  of  the  manufacture  by  the  order  of  the 
Plaintiff,  and  the  delivery  of  the  bills  in  payment  for  the  tallow. 

Mr.  Bullock  proved  the  agreement  to  the  same  effect  as  in  the 
bill ;  and  that  the  bankrupt  was  to  have  a  weekly  allowance.  Upon 
his  cross-examination  he  deposed,  that  he  gave  the  Plaintiff  sundry 
bills  to  get  discounted ;  who  used  from  time  to  time  to  give  him 
money  on  accounl.  In  the  course  of  this  dealing  the  Plaintiff  be- 
came indebted  to  the  deponent :  but  he  could  not  state  to  what 
amount ;  the  account  not  being  balanced. 

The  purchase  of  the  tallow  and  bariUa  on  the  joint  account 
and  the  delivery  of  the  bills  in  payment  were  also  proved  by  the 
broker. 

When  the  cause  was  opened,  the  Master  or  the  Rolls  was 
clearly  of  opinion,  that  the  point  upon  the  partnership  must  be  tried 
at  law ;  and  put  the  case  of  a  question,  whether  a  party  is  heir  at 
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law ;  which  could  not  be  determined  here :  but  the  Counsel  for 
the  PlaintifT  insLsted,  that  they  were  entitled  to  a  decree  upon  the 
evidence. 

.  Mr.  Grant  and  Mr.  Fanblanqucy  for  the  Plaintiff.  If  the  Court 
declines  the  jurisdiction  in  this  case,  why  must  not  an  issue  be  con- 
sequent upon  every  suit  by  one  partner  against  the  exeo- 
p  759]  utors  *  or  assignees  of  another  ?  There  is  no  objection  to 
a  verbal  partnership  either  in  this  Court  or  at  law.  It  is 
not  of  course  to  have  an  issue ;  and  in  this  case  all  the  evidence  is 
on  one  side ;  and  the  answer  is  mere  insinuation. 

Mr.  Lloyd  and  Mr.  Johnson,  for  the  Defendants.  The  assertion 
of  the  Defendants,  that  they  do  not  believe  there  was  a  partner- 
ship, is  in  their  situation  equivalent  to  ff  denial.  The  bankrupt  was 
in  possession.  There  were  no  bills  of  parcels  ot  other  papers  with 
the  name  of  the  Plaintiff  upon  them  in  their  custody.  There  was 
nothing  to  give  them  any  intimation  as  to  him.  In  several  instances 
it  is  of  course  to  send  it  to  law.  It  is  absolutely  necessary  for  such 
a  Plaintiff  as  this  to  make  some  s(h1  of  case  to  entitle  himself  to  an 
issue.  Upon  a  bill  by  an  heir  at  law  for  possession,  an  account, 
title-deeds,  &c.,  if  it  is  denied,  that  he  is  heir  at  law,  whatever  evi- 
*  dence  he  may  produce  from  registers,  witnesses,  &c.,  the  bill  is 
always  retained,  with  liberty  for  him  to  bring  an  ejectment ;  or  an 
issue  is  directed.  The  Court  will  send  the  facts,  which  give  it  juris- 
diction, to  be  tried  at  law.  There  is  a  right  to  the  cross-examina- 
tion of  the  witnesses.  Depositions  are  not  to  be  conclusive  upon 
the  facts,  which  alone  give  the  Court  jurisdiction.  The  fact  of  the 
partnership  is  not  clearly  made  out.  There  is  ground  for  suspicion, 
that  the  whole  truth  of  the  case  is  not  before  the  Court.  There  are 
no  bills  of  parcels  in  their  joint  names ;  and  upon  the  evidence  a 
farther  examination,  and  a  viva  voce  examination,  is  necessary.  The 
very  circumstance  of  being  a  dormant  partner  is  very  suspicious.  A 
Court  of  Equity  cannot  determine  the  fact,  whether  it  is  a  colorabfe 
possession  within  the  Statute  (1),  giving  another  man  a  false  credit, 
leaving  with  him  the  whole  property.  Suppose,  an  execution  was 
taken  out  by  a  separate  creditor :  he  could  not  get  rid  of  it  at  law. 
This  claim  is  full  of  doubt ;  and  there  is  every  reason  to  believe,  one 
half  of  the  truth  is  not  told. 

Master  of  the  Rolls  [Sir  Richard  Pepper  Arden].  Suppose, 
Dormer,  instead  of  becoming  a  bankrupt,  had  died:  would  it  have 
been  enough  then  to  have  brought  a  bill,  and  upon  this  evidence  to 
have  had  the  partnership  tried  in  Equi^  ?  No :  the  an- 
[*  760]  swer  would  have  been,  he  must  *  bring  trover.  Instead  of 
that  a  bankruptcy  has  happened ;  and  therefore  it  does  not 
survive  ;  but  it  must  be  decided  the  same  way.  There  is  no  differ- 
ence. The  question  is  only,  whether  these  goods  were  the  property 
of  the  banknipt  solely,  or  not.  If  there  is  a  possibility  of  doubt 
upon  it,  it  must  be  tried  at  law ;  I  do  not  care,  how.     One  tenant 

•  (1)  21  James  I.  c.  19, 8. 11.    See  RyaU  v.  EoUej  1  Atk.  165 ;  1  Ves.  d4a 
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in  common  cannot  bring  an  action  of  trover  against  the  other  (1)  ; 
but  the  question  is,  whether  they  were  tenants  in  common.  If  I 
must  try  this,  I  am  bound,  whenever  there  is  a  bankruptcy,  to  try 
this  point ;  though  the  other  party  says,  he  desires  it  to  be  tried  at 
law.     I  am  still  therefore  of  the  same  opinion.  ^ 

Mr.  Chraniy  in  reply.  The  case  of  the  heir  at  law  is  distinct. 
There  is  a  legal  title.  There  is  nothing  of  that  kind  between  part- 
ners. As  between  them  and  the  rest  of  the  world  there  is  a  legal 
claim :  but  inter  se  th^r  interests  are  equitable  only.  The  represen- 
tative must  stand  upon  the  claim  of  his  testator.  A  death  is  one 
event ;  a  bankruptcy,  another.  The  bankrupt  is  a  competent  wit- 
ness ;  and  the  accident  of  his  death  would  have  deprived  them  of 
that  advantage.  That  accident  not  having  occurred,  he  is  a  compe- 
tent witness ;  and  particularly  credible,  deposing  against  himself. 
No  doubt,  if  the  Court  is  not  satisfied  upon  the  fact,  the  Defendant 
may  demand  an  issue.  But  this  case  does  not  properly  belong  to 
the  conusance  of  a  Court  of  Law ;  so  far  from  it,  they  admit,  it 
could  not  be  tried  at  law,  except  by  the  direction  of  a  Court  of 
Equity,  and  upon  terms  imposed.  There  can  be  no  action  of  trover 
between  partners.  The  ground  is  in  this  Court.  The  proposition, 
that  without  discretion  or  choice  the  Court  is  under  a  compulsory 
obligation  to  send  the  question  to  law,  was  not  long  insisted  on ;  but 
they  now  contend,  that  the  evidence  is  not  satisfactory.  What 
calls  upon  the  Court  to  doubt  the  fects  stated  in  the  bill  and  by 
the  evidence,  or  to  require  more  information  ?  The  Defendants  do 
not  state  the  ground  of  their  belief,  or  any  circumstances  to  do  away 
the  facts  we  insist  upon.  It  was  competent  to  them,  and  they  were 
called  upon  to  give  evidence.  No  evidence  has  been  entered  into 
to  discredit  these  witnesses :  nor  have  the  Defendants  cross-exam- 
ined them,  with  a  view  to  discredit  them.  A  doubt  with  regard  to 
the  testimony  cannot  be  raised  by  the  mere  possibility,  that 
before  a  jury  *  something  may  be  raised  to  impeach  their  [*  761] 
testimony.  That  would  prove  too  much  ;  that  no  written 
depositions  can  ever  be  received,  even  where  the  testimony  is  all  one 
way  and  uncontradicted.  No  doubt  is  suggested,  that  these  bills 
were  the  bills  of  the  Plaintiff,  not  of  the  bankrupt.  That  is  admit- 
ted. The  Court  is  required  upon  probability  to  disbelieve  positive 
testimony.  It  is  not  to  be  supposed,  that  the  Plaintiff  would  advance 
his  money  without  any  security,  and  with  almost  a  certainty  of  losing 
it.  There  is  no  probability  of  any  fuller  disclosure  upon  a  trial ;  nor 
any  allegation,  that  they  have  any  witnesses  to  examine  to  contradict 
any  fact. 

Master  of  the  Rolls.  I  think,  this  case  is  put  upon  the  true 
ground  by  Mr.  Grant :  that  is,  whether  the  nature  of  the  case  and 
the  nature  of  the  evidence  are  such,  that  I  can  with  satisfection 
to  myself  considering  the  nature  of  the  case  and  the  nature  of 
the  evidence,  decide,  that  at  all  events  there  was  a  partnership ;  and 

(1)  JSroum  v. /fed^,  1  Salk.  390;  AUIuibpyv.  Gmiwtf,!  TennRep.B.  R.  65a 
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grievous  would  be  the  circumstances  of  this  country,  if,  because 
there  is  any  number  of  witnesses,  whatever  may  be  their  credibility 
upon  paper  and  the  circumstances  of  the  depositions,  to  prove,  that 
there  was  a  partnership  in  property,  of  which  the  bankrupt  was  in 
outward  possession,  therefore  a  Court  of  Equity  is  to  decide,  that 
there  was  such  partnership.  I  should  open  such  a  door,  that  there 
would  hardly  be  a  bankruptcy  in  Liondon  without  an  att^npt  to  pro- 
duce evidence  for  that  purpose ;  which  cannot  be  contradicted  from 
the  nature  of  it. 

I  am  not  sorry,  though  my  first  impressions  upon  this  point  are 
not  removed,  and  though  the  time  it  has  taken  can  now  be  very  ill 
spared,  that  this  cause  has  been  heard  throughout ;  for  when  gentle- 
men of  eminence  at  the  Bar  resist  the  first  impressions  of  the  Court, 
it  is  my  duty,  however  satisfied  I  may  feel  myself,  not  to  decide,  till 
I  hear,  what  can  be  said. 

Upon  the  claim  of  partnership  set  up  by  this  Plaintifi*  I  have 
great  doubt,  whether  under  the  Statute  of  King  James  thb  sort  of 
partnership  could  be  set  up ;  whether  it  is  not  the  property  of  the 
bankrupt  in  respect  of  the  bankruptcy  upon  the  fact  itself.  I  have 
always  understood,  that  questions  arising  in  Equity,  that  prevent  a 
man  from  pursuing  a  legal  right,  do  not  alter  the  tribunal. 
[*  762]  The  *  case  of  the  heir,  that  I  put,  has  not  been  satisfac- 
torily answered.  Suppose  a  resulting  trust  upon  a  devise, 
that  bars  the  heir  at  law ;  and  the  question  is,  who  is  the  heir:  can 
any  number  of  witnesses  prevent  the  other  party  from  saying,  he 
desires  it  to  be  tried ;  that  it  is  not  a  resulting  trust  for  that  person, 
however  clearly  it  may  be  made  out  ?  If  the  party  had  died  instead 
of  becoming  bankrupt,  it  must  have  been  tried  at  law  (1).  Then  it 
is  impossible  to  sit  here  any  time  without  seeing,  that  a  viva  voce 
examination  of  witnesses  is  much  more  satisiactory  than  depo- 
sitions, (a)  where  a  possibility  of  doubt  can  be  raised ;  and  if  ever 
a  case  existed,  that  required  a  viva  voce  examination,  this  is  one. 
There  cannot  be  an  action,  it  is  true ;  because  upon  this  claim  they 
are  tenants  in  common ;  but  does  that  put  him  in  a  better  situation 
than  if  that  p(Hnt  of  law  did  not  subsist?  I  should  do  a  nK>st  dan- 
gerous thing,  if  I  was  to  decide  this  question  upon  these  depositions. 
The  Plaintiff  is  bound  to  make  it  out  by  producing  these  witnesses ; 
and  that  is  all  the  advantage  he  ought  to  have.  Mr.  Grant  has  very 
ingeniously  argued,  that  then  an  issue  may  be  had  at  once  for  asking 
in  every  case:  but  that  is  not  so.  The  Plaintiflf  must  hnDg prima 
facie  evidence :  but  that  is  not  conclusive.  Upon  the  whole  I  am 
clearly  of  opinion,  that  I  cannot  with  satisfaction  to  myself  and  a  cer- 
tainty of  doing  justice  declare,  that  there  was  such  a  partnership  as 

(1)  The  legal  title  of  the  survivor  in  these  cases  will  not  prevail  against  the 
equitable  interest  of  the  representative  of  the  deceased  partner,  ante  :  voL  L  434, 

(a)  This  confession  of  the  Master  of  the  Rolls  with  reganl  to  this  peculiarity  of 
evidence- in  Courts  of  Equity  has  been  noticed.    2  Maddock  Ch.  434. 
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is  alleged  by  the  Plaintiff;  and  I  most  leave  him  to  make  it  out  ac- 
cording to  that  righty  to  which  the  other  party  is  entitled. 

Direct  two  issues:  Ist,  whether  the  articles  in  question  were  the 
sole  property  of  the  bankrupt  at  the  time  of  the  bankruptcy : 

Secondly  9  Whether  the  Plaintiff  was  entitled  to  any  and  what 
share  in  the  said  articles  at  the  time  of  the  bankruptcy. 

1.  This  case  was  impugned  in  CoUhptU  v.  Gngmyj  1  Price^  119;  but  Lord 
Eldon  has  observed,  that  the  latter  case,  as  reported,  is  itself  far  from  aatisfactoiy ; 
Ex  parte  Dusler,  2  Rose,  256 ;  and  the  course  pursued  in  the  principal  case  was 
adopted  in  £x  parte  Matthews,  3  Ves.  &  Bea.  126. 

2.  That  it  is  not  now  necessary  a  joint  commission  should  include  a  dormant 
partner ;  see,  anUj  note  3  to  LangHon  v.  Boj/Uton,  2  V.  101 ;  a  creditor,  though 
he  is  at  liberty  to  go  against  a  dormant  partner,  is  not  bound  to  do  so. 


FRANKS  V.  COOPER.  [*763] 

[1799,  July  15.] 

A  RIGHT  of  retainer  is  not  nrejudiced  by  the  circumstance,  that  the  administration 
is  granted  to  another  for  the  use  of  the  creditor,  a  lunatic,  any  more  than  if 
durante  minoritate ;  nor,  that  the  debt  is  due  to  a  trustee,  (a) 

Upon  a  deficiency  of  assets  administered  in  this  Court  a  value  must  be  set  upon 
an  annuity  at  the  time  of  the  death ;  and  the  annuitant  can  claim  only  in 
respect  of  that,  [p.  763.] 

Upon  the  death  of Franks  in  1789  intestate,  administration 

was  granted  to  his  daughter,  the  Defendant  Isabella  Cooper,  for  the 
use  of  his  widow,  a  lunatic,  during  her  life. 

The  decree  made  in  1790  directed  the  usual  accounts ;  and  the 
assets  appearing  by  the  Master's  Report  to  be  deficient,  when  the 
cause  came  on  for  farther  directions,  a  question  arose  upon  a  right 
of  retainer  insisted  upon  by  the  Defendant  in  respect  of  a  bond 
given  to  a  trustee  to  secure  an  annuity  to  the  widow,  and  to  the  ex- 
tent of  the  arrears  accrued  since  the  death  of  the  intestate. 

Aiiomey  Oeneral  [Sir  John  Scoit]y  and  Mr.  HoUist,  for  the 
Defendant.  No  doubt,  the  administratrix  is  entitled  to  this  species 
of  retainer ;  though  the  bond  was  given  to  another  person  as  her 
trustee.  CocJccroft  v.  Black  (I)  ;  which,  notwithstanding  the  doubt 
expressed  in  the  note,  is  right  both  at  law  and  in  equity.     Loane  v. 

(a)  As  an  executor  or  administrator,  among  creditors  of  equal  degree,  may  pay 
one  m  preference  to  another.  So  it  is  one  of  h\a  privileges  to  retam  for  bis  own 
debt  due  to  him  from  the  deceased,  preference  to  all  other  creditors  of  equal<  de- 
gree. 2  Williams,  Exec.  761.  He  may  retain,  not  only  for  debts,  which  he 
claims  beneficially,  but  also  for  those  to  which  he  is  entitled  as  trustee.  Ibid, 
763;  Plumer  v.  Marchanij  3  Burr.  1380;  Hosaek  v.  Rogers^  6  Paige,  415.  And 
conversely,  he  may  retain,  at  all  events  in  Equity,  as  in  the  principal  case,  for 
debts  due  to  another  in  trust  for  him.  Cockrojt  v.  JBladi,  2  P.  Wm&  218 ;  Loomes 
v.  Stotherd,  1  Sim.  &  Stu.  461. 

(1)  2  P.  Wma.  298;  2  Eq.  Ca.  Ab.  451,  pi.  5. 
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Casey  (1)  is  a  clear  aathority  at  law ;  and  the  late  Lord  Chief  Jus- 
tice Eyre,  when  presiding  in  the  Court  of  Exchequer,  held  the  same 
doctrine. 

Upon  the  other  point,  in  Hough  v.  Biley,  Lord  Thurlow  directed 
a  value  to  be  set  upon  the  annuity,  including  the  arrears  for  fifteen 
years. 

Mr.  Mansfitld  and  Mr.  Stratford^  for  the  Plaintiff.  It  is  not  de- 
nied, that  now  there  may  be  a  retainer  of  a  debt  due  to  a  trustee,  as 
of  a  legal  debt  to  an  administrator  or  executor.  But  upon  the  form 
of  this  administration,  which  is  particular,  I  suppose,  with  a  view  to 
this  question,  there  is  no  right  to  retain. 

Next,  if  this  claim  of  retainer  can  prevail,  it  is  quite  impossible, 
that  it  can  go  to  the  extent  contended,  namely,  that  the  administra- 
trix may  retain,  not  the  debt,  as  it  existed  at  the  death  of  the  intes- 
tate, but  the  arrears  of  the  annuity,  now  incurred,  and  likewise  the 
value  of  the  annuity,  now  to  be  settled ;  but  the  account 
[*764]  *of  the  debts  and  the  determination  of  the  qiumtum  most 
be  at  the  time  of  the  death.  In  the  case  before  Lord 
Thurlow  there  must  have  been  particular  circumstances.  The 
assets  are  very  defective;  and  this  claim  would  swallow  up  the 
whole. 

7%e  Attorneys  General,  in  reply.  The  right  of  retainer  would  ex- 
tend to  the  whole  personal  estate,  if  necessary  from  time  to  time  to 
discharge  the  growing  payments  of  the  annuity.  She  would  have 
recovered  the  penalty  of  the  bond.  The  administration  could  not 
well  be  otherwise.  The  Defendant  being  the  Committee  would  not 
be  permitted  to  administer  to  the  prejudice  of  the  lunatic ;  and  if  it 
had  been  granted  to  the  daughter  in  her  own  right,  she  might  have 
preferred  this  debt. 

The  Solicitor  General  [Sir  John  Mitford],  (Amicus  Curia)  said, 
this  question,  as  to  the  time,  at  which  a  value  was  to  be  set  upon  an 
annuity,  had  been  before  the  Court ;  and  it  had  been  held,  that  any 
delay  ought  not  to  prejudice  creditors :  but  it  ought  to  be  taken  as 
at  the  death.  In  Hough  v.  Riley  there  was  a  very  large  surplus 
after  paying  all  the  creditors ;  and  it  was  agreed,  that  a  value  should 
be  set  upon  the  annuity ;  and  afterwards  a  delay  occurred  in  the 
cause. 

Lord  Chancellor  [Loughborough].  I  cannot  meddle  with  the 
administration :  but  I  think,  they  have  granted  it  rightly.  The 
lunacy  should  not  affect  her.  Suppose,  the  next  of  kin  was  an 
infant,  and  administration  was  granted  during  minority :  yet  if  the 
infant  in  point  of  right  had  a  tiUe  to  retain,  the  administration  being 
granted  to  another  during  his  minority  would  not  prejudice  that 
right  (2). 

As  to  the  other  question,  the  penalty  of  the  bond  would  have 

(1)  2  Black.  965. 

(2)  Isoomes  v.  Stoiherdf  1  Sim.  &  Stu.  458.  The  representative's  right  to  retain 
his  own  debt  notwithstanding  a  decree  for  administration  of  assets :  JWmn  v. 
Barlow,  1  Sim.  &  Stu.  588. 
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Stood  only  as  a  security  for  the  annuity.  If  the  assets  are  to  be  ad- 
ministered here,  a  value  must  be  set  upon  it.  In  this  case  no  laches 
can  be  imputed.  With  respect  to  the  case  before  Lord  Thurlow, 
where  there  is  a  very  large  surplus,  there  is  no  reason,  why  it  should 
not  be  taken,  as  is  best  for  the  annuitant ;  but  where  it  is  a  compe- 
tition with  creditors,  that  makes  all  the  difference. 

Set  a  value  upon  the  annuity  at  the  time  of  the  death  of  the  in- 
testate (1).  

1.  ADininsTSATORS  are  the  officers  of  the  ordinaiy,  within  whose  spiritual 
jurisdiction  the  goods  of  an  intestate  were  situate  at  the  time  of  his  decease:  stat 
31  £dw.  III.  c.  11 ;  Stat  21  Hen.  VIII.  c.  5:  and  that  special  and  limited  admin- 
istrations are  within  the  reason  and  equity  of  the  stat  of  Edw.  III. ;  see  Walker  v. 
WolUuton,  2  P.  Wms.  581. 

2.  In  estimating  the  value  of  a  purchased  annuity,  the  original  price  cannot 
determine  the  actual  value ;  and  the  redemption  price  affords  no  evidence  of  value 
whatever:  where,  however,  there  are  not  any  particular  circumstances  to  affect 
the  price,  it  must  be  presumed,  that  the  parties  acted  fairly  at  the  time  when  the 
contract  was  made ;  and  that  the  value  of  the  annuity  is  the  original  sum  given, 
with  a  due  allowance  for  the  variation  occasioned  by  the  lapse  of  time,  between 
the  date  of  the  grant,  and  the  period  at  which  the  valuation  is  to  be  made.  Ex 
parte  miiiehead,  19  Ves.  561 ;  Buteher  v.  CkvrckUl,  14  Ves.  574;  Ex  parte  This- 
Ueufoodj  19  Ves.  254;  Ex  parte  fFeXfb,  2  Glyn  &  Jameson,  31.  This  rule  for 
determining  the  value  of  an  annuity  is  fixed,  whenever  the  question  arises  in 
bankruptcy,  by  the  54th  section  of  tne  stat  6  Geo.  IV.  c.  16,  and  whatever  lati- 
tude of  discretion  may  be  left  in  other  cases,  it  is  presumed,  the  fairness  of  the 
principle  must  secure  its  adoption  in  alL  Ex  parte  Fisher^  2  Glyn  &  Jameson, 
105. 

(1)  For  the  mode  of  valuing  an  annuity  in  bankruptcy,  see  Ex  parte  TkistU- 
tMKM2,vo^,vol.xix.236;  I  Rate  BanL  Cases,  290;  Ex  maU  ffhitehead^  703^557; 
1  Mer.  10, 127. 
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FORSTER  V.  SIERRA. 

[1799,  JuLT  15.] 

Under  a  residuary  disposition  to  the  testator's  right  heirs  on  the  part  of  his  motlier 
his  sister  and  a  nephew  by  a  deceased  sister  were  held  entitled  against  remoter 
relations,  claiming  on  the  ground  of  an  express  provision  by  an  annuity  for  the 
sepante  use  of  the  sister. 

Moses  Sisrba  by  his  will,  dated  the  1st  of  August.  1788,  and 
duly  executed  to  pass  real  estate,  after  giving  directions  for  his 
funeral,  proceeded  thus :  ^^  And  touching  such  temporal  or  worldly 
estate  as  I  am  or  shall  be  possessed  of  or  entitled  to  at  the  time  of  my 
decease,  I  give,  devise,  bequeath,  and  dispose  of,  the  same  as  fol- 
loweth :  In  the  first  place  I  will  and  direct,  that  all  my  lawful  debts 
and  funeral  charges  shall  be  fully  paid  and  satisfied  out  of  my  per- 
sonal estate : "  Then  after  giving  two  small  annuities  and  some 
legacies,  ^<  And  as  to  for  and  concerning  all  and  singular  my  mes- 
suages, lands,  tenements,  hereditaments,  and  real  estate,  whatsoever, 
whereof  I  am  seised  or  in  anywise  entitled  to,  I  give  and  devise  the 
same  unto  Edward  Forster  and  Francis  Farley  Forster,  to  hold  the 
same  unto  and  to  the  use  of  them  and  their  heirs,  upon  the  trusts 
foUowing : " 

The  testator  then  declared  the  trusts,  to  pay  the  taxes  and  charges 
of  repairs  and  other  incidental  charges ;  and  subject  thereto  in  trust 
in  the  first  place  to  carry  the*  rents,  issues,  and  profits  thereof,  froD» 
time  to  time,  as  they  shall  be  received,  into  the  account  of  the  inter- 
est, dividends,  and  proceeds,  of  his  personal  estate.  The  will  then 
proceeded,  as  follows : 

'^  Which  together  with  the  said  rents,  issues,  and  profits,  I  will 
and  desire  may  go  and  be  applied  as  follows :  (that  is  to  say)  First, 
I  give  to  my  sister  Zipporah  Sierra  an  annuity  of  300/.  per  annum 
during  the  term  of  her  natural  life ;  and  it  is  my  will,  that  the  said 
annuity  shall  be  paid  to  my  said  sister  during  her  natural  life  by  four 
quarterly  payments  to  commence  from  the  time  of  my  decease  for 
her  sole  and  separate  use,  exclusive  of  any  husband,  and  so  as  that 
the  same  or  any  part  thereof  shall  not  be  subject  or  liable  to  the 
control,  disposition,  debts,  forfeiture,  engagements,  or  incumbrances, 
of  such  husband ;  and  the  receipts  signed  by  my  said  sister  from 
time  to  time  shall  be  sufiicient  discharges  for  the  same  to  my  said 
trustees,  their  heirs,  executors,  and  administrators,  during  and  not- 
withstanding the  coverture  of  my  said  sister ;  and  subject  to  the  said 
annuity  I  give,  devise,  and  bequeath,  all  the  rest,  residue, 
♦  and  remainder,  of  my  real  and  personal  estates  to  my  [*  767] 
right  ^heirs  on  the  part  of  my  mother." 

The  testator  then  gave  directions  for  keeping  the  trust  premises 
in  repair,  and  power  to  the  trustees  to  make  leases ;  and  after  be- 
queathing to  each  of  them  a  legacy  of  400/.,  and  giving  the  usual 
directions  for  their  indemnity,  he  appointed  them  executors. 
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The  testator  died  upon  the  13th  of  May,  1792.  The  real  estate 
did  not  amount  to  100/.  per  annum :  but  the  residue  of  the  personal 
estate  exceeded  60,000/. ;  and  several  claimants  under  the  residuary 
disposition  appearing,  the  bill  was  filed  by  the  executors ;  praying, 
that  the  several  parties  may  set  forth  their  claims ;  and  that  proper 
directions  may  be  given  for  the  distribution  of  the  property. 

The  decree  directed  the  usual  accounts,  and  an  appropriation  to 
answer  the  annuity  given  to  Zipporah  Sierra ;  and  it  was  referred  to 
the  Master  to  inquire  and  state  to  the  Court,  who  were  the  right 
heirs  of  the  testator  on  the  part  of  his  mother,  living  at  the  time  of 
his  death;  and  in  what  degree  the  Defendants  Edmond  Grover, 
Mary  Grover,  and  Frances  Grover,  were  related  to  the  testator ;  and 
whether  any  and  what  other  persons  were  related  to  him  at  the  time 
of  his  death  in  the  same  degree  and  in  the  same  manner. 

The  Master  by  his  Report  stated,  that  the  Defendants  Zipporah 
Sierra  and  Thomas  Sherwood  were  the  right  heirs  of  the  testator 
(as  coparceners)  upon  the  part  of  his  mother,  living  at  the  time  of 
nis  death :  the  former  being  his  only  surviving  sister ;  and  the  latter, 
the  only  surviving  child  of  another  sister,  Rebecca ;  who  died  in  the 
life  of  the  testator ;  having  had  two  other  children,  who  also  died  in 
his  life  without  issue ;  and  all  the  other  children  of  the  testator's 
father  and  mother  having  died  in  the  life  of  the  testator  without 
leaving  any  issue  or  descendants  of  any  issue  then  surviving.  The 
Report  also  stated,  that  the  Grovers  were  related  to  the  testator  in 
the  degree  of  first  cousins  once  removed ;  and  Charles  Lamb  was 
related  to  him  in  the  same  manner ;  the  Grovers  being  the  son  and 
daughters  of  Edmond  Grover,  one  of  the  sons  of  Edmond  Grover, 
half  brother  of  the  testator's  mother :  and  Charles  Lamb  being  the 
son  of  Elizabeth  Lamb,  a  daughter  of  the  last-mentioned  Edmond 
Grover.  The  other  Defendants  were  also  related  to  the  testator  in 
the  same  degree. 

To  this  Report  exceptions  were  taken  by  the  iGrrovers,  Charles 

Lamb,  and  other  claimants,  contending,  that  the  Master 

[*  768]     ought  to  *  have  reported  them  to  be  the  right  heirs  of  the 

testator   on   the   part  of  his  mother,  and  not  Zipporah 

Sierra  and  Thomas  Sherwood ;  and  evidence  had  been  produced 

with  a  view  to  prove  the  latter  illegitimate. 

Another  ground  of  exception  taken  by  the  Grovers  and  Lamb 
was,  that  the  Master  had  reported  them  to  be  first  cousins  once  re- 
moved of  the  half  blood  of  the  testator ;  whereas  the  Master  ought 
to  have  reported  them  to  be  his  first  cousins  once  removed  of  the 
whole  blood. 

Mr.  Graham^  Mr.  Richards,  Mr.  Cooke,  Mr.  Cox^  and  Mr.  W. 
Agar,  in  support  of  the  exceptions.  The  Master  has  not  answered 
your  Lordship's  doubt.  Who  were  the  testator's  heirs  on  the  part 
of  his  mother  could  not  be  a  matter  of  doubt.  But  the  question  is 
as  to  his  intention.  He  meant  to  dispose  of  all  his  property.  Upon 
this  will  there  is  a  necessary  inference,  that  the  testator  never  could 
mean  to  give  the  whole  of  his  property  to  his  right  heirs  on  the  part 
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of  his  mother,  technically  considered.  He  must  have  meant  some 
specific  denomination  of  heirs.  Unless  he  had  some  exclusive  mean- 
ing, the  words  he  has  adopted  are  perfectly  useless.  He  makes  a 
previous  provision  for  his  sister  Zipporah  expressly  of  3002.  a  year  to 
her  sole  and  separate  use,  with  the  caution  usual  upon  such  a  pro- 
vbion.  Can  it  be  supposed  then,  that  he  intended  to  give  her  either 
a  moiety  or  the  whole  of  this  immense  [Mroperty  generally,  without 
any  qualification  ?  If  he  had  meant  his  sister  and  nephew,  he  would 
have  given  it  to  his  right  heirs  simply,  as  in  Mr.  Selby's  will.  It 
will  perhaps  be  said,  he  had  some  doubt  as  to  Sherwood's  legiti- 
macy :  but  the  obvious  way  would  have  been  to  give  it  to  them,  pro- 
vided they  should  estabUsh  their  legitimacy.  The  testator,  who 
was  a  lawyer,  must  have  used  these  words  as  a  designation  of  the 
persons. 

Tke  Attorney  General  [Sir  John  Scott]^  for  the  Report,  having 
observed,  that  the  whole  argument  rested  upon  the  annuity  given  to 
the  separate  use  of  one  of  these  co-heirs ;  but  that  the  testator  secur- 
ing that  to  her  meant  the  bulk  of  his  property  to  take  its  chance, 
was  sto{q)ed  by  the  Court 

Lord  Chancellob  [Louohbobough].  How  can  you  make  a 
person  take  under  denomination  of  heir,  who  is  no  heir?  The 
Grovers  are  no  heirs  on  the  part  of  the  mother.  To  con- 
sider them  so  would  be  to* exclude  the  sister  and  the  [*769] 
nephew ;  who  are  the  heirs,  not  only  on  the  part  of  the 
mother,  but  also  on  the  part  of  the  father.  I  must  be  enabled  to 
say,  I  am  satisfied  he  meant  these  persons.  I  cannot  raise  a  doubt 
upon  this  point ;  for,  when  a  testator  devises  to  the  right  heirs  of  a 
particular  person,  the  law  fixes,  who  is  the  heir. 

The  exceptions  were  over-ruled.  The  costs  of  all  parties  were 
given  out  of  the  fund,  except  to  the  unsuccessful  claimants  as  to  the 
inquiry  with  respect  to  the  legitimacy  of  Sherwood. 

The  words  made  use  of  by  a  testator  must  be  interpreted  according  to  their 
legal  effect  and  operation,  unless  it  clearly  appear  that  he  intended  to  use  them 
in  a  different  sense.    See,  anU^  note  4  to  Alake  v.  Bimbwy,  1  V.  194. 
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NORMAN  V.  MORRELL. 
[RoLLB.— 1799,  JUI.T  10, 15.] 

Upon  a  (question  as  to  the  amount  of  a  legacy  from  a  doubt  aB  to  a  figure  an  Iflsae 
was  directed  instead  of  a  reference  to  the  Master,  (a) 

Testatrix  after  ^ving  an  annuity  and  legacies  devised  her  real  estate  subject  to 
the  said  annuity  and  leffacies  and  her  debts  and  funeral  and  testamentary  ex- 
penses, and  the  debts  of  her  late  brother.  The  assets  were  mashalled  in  iavor 
of  a  legatee  by  a  codicil,  (6)  [p.  769.] 

Sarah  Long  by  her  mil,  dated  the  SOth  of  Febniary,  1793,  and 
attested  by  three  witnesses,  declared,  that  as  to  her  temppral  estate 
she  gave  and  disposed  thereof,  as  follows.  She  then  gave  some 
pecuniary  and  specific  legacies  and  among  them  to  Mary  Norman  a 
tea  chest ;  and  she  gave  to  her  servant  Johannah  Grardiner  an  annu- 
ity of  402.  during  her  life :  and  she  charged  the  said  annuity  upon 
all  her  real  estates,  with  power  to  recover  it  by  distress  and  sale  of 
the  goods,  chattels,  or  stock,  upon  all  or  any  part  of  her  real  estates. 
The  testatrix  then  disposed  of  her  wearing  apparel,  and  gave  some 
other  pecuniary  legacies ;  and  subject  to  the  said  annuity  and  lega- 
cies and  the  payment  of  her  just  debts,  funeral,  and  testamentary 
expenses,  and  the  debts  of  her  late  brother,  she  gave  all  her  real 
estate  to  James  Morrell,  his  heirs  and  assigns  for  ever :  and  she  also 
gave  and  bequeathed  to  him  all  the  rest  and  residue  of  her  personal 
estate  not  therein  before  disposed  of ;  and  appointed  him  sole  exec- 
utor. 

By  a  codicil,  dated  the  10th  of  September,  1795,  the  testatrix 
gave  some  other  legacies,  specific,  and  pecuniary,  the  latter  in  figures, 
and  among  them  there  was  one  to  Mary  Norman ;  and  the  biU  was 
filed  by  her  against  the  executor,  claiming  under  the  codicil  a  I^acy 
of  800/. ;  and  praying,  that  the  usual  accounts  may  be  taken  ;  and, 
if  the  personal  estate  shall  be  insuflScient  to  answer  the  said  legacy, 
that  it  may  be  declared,  that  the  Plaintiff  is  entitled  to  satisfaction 
of  what  shall  be  found  due  to  her  in  respect  thereof  out  of  the  real 
estate  of  the  testatrix  and  the  rents  and  profits  thereof,  or 
[*770]  at  least  to  the  extent  of  the  [personal  estate  *  exhausted  in 
payment  of  such  of  her  debts  and  legacies  as  shall  appear 
to  have  affected  her  real  estate. 

The  Defendant  by  his  answer  insisted,  that  the  legacy  given  hj 
the  codicil  was  only  300/. ;  the  first  figure  being  "  3  "  and  not  "  8.** 

With  respect  to  the  other  part  of  the  prayer  of  the  bill  the  an- 
swer stated,  that  the  personal  estate  amounted  only  to  2000/. ;  and 

(a)  As  to  directinc^  issues  out  of  Chancery  to  be  tried  at  law,  see  anie^  p.  756, 
note  (a)  Binford  v.  Dammdt. 

(b)  Where  legacies,  given  bv  a  will,  are  charged  on  real  estate,  but  legacies  by 
a  codicil  are  not,  the  former  will  be  compelled  to  resort  to  the  real  assets,  if  there 
is  a  deficiency  of  the  personal  assets  to  sadsfy  both.  1  Story,  Eq.  Jur.  §  566,  and 
English  cases  cited.  As  to  the  distinction  between  the  two  fiindi,  see  anie^  note 
(e)  ISdneif  v.  Qmsmaker,  1  V.  436. 
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the  mortgages  and  bond  debts  alone  amounted  to  4000/. ;  in  pay- 
ment  whereof  and  of  the  funeral  expenses  the  Defendant  exhausted 
the  personal  estate,  except  what  was  specifically  bequeathed. 

Upon  the  first  point,  whether  the  first  figure  of  the  sum  bequeath- 
ed to  the  Plamtiff  by  the  codicil  was  <<  8  "  or  ''  3/'  both  parties  went 
into  evidence.  Mr.  Shortj  for  the  Plaintifi*,  admitted  the  figure 
originally  was  <^  3  "  but  he  contended,  that  it  had  been  altered  to 
<<  8  "  by  drawing  the  pen  over  it  again  and  extending  the  upper  and 
lower  parts  of  die  figure  towards  the  centre.  An  engraver  was  ex- 
amined upon  the  subject ;  and  letters  written  by  the  testatrix,  who 
was  of  an  advanced  age  at  the  date  of  the  codicil,  were  proved,  in 
order  to  show,  how  she  made  her  figures.  There  was  also  evidence 
of  her  averrion  to  writing. 

The  evidence  was  not  read :  but  the  Master  or  the  Rolls,  [Sir 
Richard  Pepper  Arden],  upon  inspection  of  the  original  codicil 
thinking  it  extremely  doubtful,  recommended  a  compromise ;  for 
which  purpose  it  stood  over :  but  the  parties  not  coming  to  an  agree- 
ment, the  Court  was  proceeding  to  direct  the  same  reference  to  the 
Master,  that  was  made  in  Moiters  v.  Masters  (I) ;  but  observing, 
that  exceptions  would  be  taken  to  the  Report,  and  it  must  end  in 
an  issue,  an  issue  was  directed  at  once,  whether  the  legacy  given  to 
the  Plaintiff  by  the  codicil  was  8002. ;  and  if  not,  with  liberty  to 
indorse  any  other  sum. 

Upon  the  other  question  the  decree  directed  that  the  assets  should 
be  marshalled.  ^_____ 

Tflouen  a  court  of  Equity  cannot  prevent  a  creditor  fiom  canunf  upon  the 
persoiial  estate  of  his  deceased  debtor,  in  respect  of  a  debt  for  which  ms  real 
estate  is  dso  liable ;  still  the  other  creditors  have  an  equity  to  charge  the  real 
estate  for  so  much  as,  by  that  means,  is  taken  out  of  the  personal  estate ;  and  may 
prefer  a  bill  for  that  purpose.  CtMesier  v.  Lmrd  StoMord,  2  Freem.  124 ;  Christ 
V.  Goodwitif  2  Freem.  S65.  And  if  a  bill  has  been  filed  for  administration  of 
assets,  should  it  subsequently  appear,  that  a  specialty  creditor  has  been  paid  out 
of  the  personal  estate,  it  ia  ix>t  necessary  to  file  another  bill  for  the  purpose  of 
marshallinff  the  assets;  but  the  Court  will,  without  being  called  on,  give  the 
requisite  duections.    Qibbs  v.  Augier^  12  Yes.  416. 

(1)  lP.Wm8.421. 
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VANDERZEE  v.  ACLOM. 

[Rolls.— 1797,  Feb.  9, 15;  1799,  Jult  17.] 

Trust  in  raairiage  articles  to  pay  certain  funds,  the  property  of  the  irife,  to  all 
and  eveiy  her  child  and  children  in  such  parts,  shares,  and  proooitions,  as  she 
should  bv  will  give,  &.c.  and  for  want  of  such  gift,  &c.  to  all  and  every  her 
child  and  children  part  and  share  alike ;  and,  for  want  of  such  issue,  over.  By 
her  will  she  gave  ten  guineas,  part  of  the  fund,  to  her  eldest  son ;  declaring, 
that  he  was  otiierwise  provided  for  by  the  will  of  his  uncle ;  and  the  remainder 
she  gave  to  all  her  other  children,  naming  them,  equally,  with  survivorship  in 
case  of  the  death  of  any  during  minority,  and  before  receipt  of  his,  her,  or  their 
shares ;  and  in  case  of  the  death  of  her  eldest  son,  before  ne  comes  to  the  pos- 
session of  his  uncle's  fortune,  she  gave  her  second  son  only  ten  guineas.  The 
only  provision  of  the  eldest  son  was  a  remainder  in  tail  after  the  life  estate  of 
his  father;  who  survived  his  wife.  The  Court  was  of  opinicm,  first,  that  chil- 
dren illegitimate,  being  bom  after  elopement,  and  no  access,  clearly  could  not 
take :  secondlv,  that  the  share  appointed  to  a  child,  who  died  in  the  life  of  her 
mother,  lapsed:  but  the  case  was  determined  upon  the  third  point:  that  under 
the  circumstances  the  appointment  of  ten  guineas  was  illusory;  and  therefore 
the  whole  was  void ;  and  the  fund  was  distributed  among  the  surviving  chil- 
dren and  the  representative  of  the  deceased  child ;  the  interest  vesting  on  the 
birth,  liable  to  be  devested  only  by  appointment  (a) 

Under  a  power  to  appoint  to  and  amon^  several  persons  each  of  the  objects  must 
have  a  pait ;  but  a  Court  of  Law  will  not  enter  into  the  amount  of'^  the  share 
appointed,  [p.  785.] 

In  «iuity  an  appointment  of  a  very  small  share  is  not  illusory,  if  justified  by  cir- 
cumstances ;  as  where  that  object  is  otherwise  provided  for,  [p.  785.] 

By  indentures,  dated  the  4th  of  December,  1769,  previous  to  the 
marriage  of  George  Aclom  and  Ann  Evat,  several  funds,  the  per- 
sonal estate  of  Ann  Evat,  were  vested  in  trustees,  upon  trust  to  lay 
out  the  same  in  the  public  funds  or  upon  landed  securities,  and  to 
pay  the  interest  and  profits  to  the  separate  use  of  Ann  Evat  for 
life ;  and  after  her  decease  upon  farther  trust,  that  they  should  pay 
the  principal  and  all  arrears  of  interest,  that  should  then  remain  due, 
to  all  and  every  the  child  and  children  of  her,  the  said  Ann  Evat,  in 
such  parts,  shares,  and  proportions,  as  she,  the  said  Ann  Evat, 
should  notwithstanding  her  coverture  by  her  last  will  and  testament 
in  writing,  or  any  other  writing  purporting  to  be  her  will,  give,  devise, 
and  dispose  of,  the  same  or  any  part  thereof;  and  for  want  of  such 
gift,  devise  and  disposition,  that  the  trustees  should  within  one  year 
next  after  the  decease  of  the  sidd  Ann  pay  the  said  principal  sum 
and  all  arrears  of  interest,  that  should  then  be  due,  to  all  and  every 
the  child  and  children  of  her,  the  said  Ann,  part  and  share  alike  ; 

(a)  As  to  the  doctrine  of  illusoiy  appointments,  see  1  Stoiy,  Eq.  Jur.  §252,355; 
Haynuworth  v.  Cor,  1  Harper,  £q.  119,  note  (a).  The  Master  of  the  Rolls  in  the 
principal  case  says  (post,  p.  784,)  no  subject  has  caused  more  doubt  and  difficulty 
in  the  mind  of  every  judge,  who  has  set  in  this  Court,  than  this.  ^  To  me,"  he 
says,  **  it  has  occasioned  greater  difficulty  than  any  other  question."  The  English 
statute  of  1  Wm.  IV.  ch.  46,  entitled  "  An  Act  to  alter  and  amend  the  law  relat- 
ing to  illusoiy  appointments,"  declares  that  no  appointment  shall  be  impeached  in 
equity  on  the  ^und  that  it  is  unsubstantial,  illusory,  or  nominal.  Thisputs  an 
end  to  the  equity  jurisdiction,  so  full  of  difficulties,  on  the  subject  of  illusory  ap- 
pointments.   See  4  Kent,  Com.  343  note  (5th  ed.) 
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and  for  want  of  such  issue,  then  upon  trust,  that  they  should  after 
the  decease  of  the  said  Ann  Evat  pay  one  moiety  or  half  part  of 
the  said  principal,  and  all  the  arrears  of  interest,  to  such  persons  as 
the  said  Ann  Evat  should  by  her  will  dispose  of  the  same,  and  the 
other  moiety  or  half  part  thereof  to  the  said  George  Adorn,  his  exec- 
utors, administrators  or  assigns ;  and  in  default  of  such  bequest, 
then  as  to  one  moiety  or  half  part  to  George  Aclom,  his  executors, 
&c.  and  the  other  moiety  to  the  brothers  and  sisters  of  Ann  Evat. 

There  were  five  children  by  this  marriage:  Isabella  Gullifer :  Ann 
Vanderzee :  Mary  Evat  Smith :  Robert  Evat  Aclom ;  and  Geoige 
Aclom. 

In  1772,  after  the  birth  of  those  five  children,  Ann  Aclom  eloped 
with  John  Greene ;  with  whom  she  lived  till  her  death ;  during 
which  time  she  had  three  children ;  Alfred  Richard ; 
Sophia  Ann  *Hobart;  and  Horatio  Henry;  who  were  [*772] 
admitted  to  be  illegitimate;  her  husband  never  having 
had  access  to,  or  any  ccMnmunication  with,  -her  after  her  elope- 
ment (I). 

By  her  will,  dated  the  28th  of  April  1790,  reciting  the  setde- 
ment,  in  pursuance  of  her  power  thereby  reserved,  and  all  other 
powers  and  authorities  enabling  her  thereunto,  she  gave  and  bequeath- 
ed the  sum  of  102.  lOs,  unto  her  son  Robert  Evat  out  and  being 
part  of  the  said  2491 Z.  Is.  3  per  cent.  Reduced  Bank  Annuities, 
standing  in  the  names  of  the  trustees :  and  she  directed  them  to 
pay  him  the  same  accordingly.    The  will  then  proceeded  thus : 

'^  He  being  otherwise  provided  for  in  and  by  the  last  will  and  tes- 
tament of  his  unde,  the  late  John  Goodall ;  and  as  to  the  remain- 
der of  the  said  sum  of  24912.  Is*  3  per  cent.  Reduced  Bank  An- 
nuities, and  the  interest,  dividends,  and  proceeds,  thereon  at  the  time 
of  my  decease,  I  give  and  bequeath  the  same  unto  my  children  Isa- 
bella, Ann,  Mary  Evat,  Geoige,  Alfred  Richard,  Sophia  Ann  Ho- 
bart,  and  Horatio  Henry,  in  equal  shares  and  proportions :  but  if 
any  or  either  of  them  my  said  younger  children  shall  happen  to  die 
intestate  in  their  minority,  and  before  he,  she,  or  they,  shdl  actually 
have  received  or  be  paid  his,  her,  or  their,  share  and  proportion  or 
shares  and  proportions  of  the  said  sum  of  24912.  Is.  3  per  cent. 
Reduced  Bank  Annuities,  with  the  interest,  dividends  and  proceeds, 
thereon,  then  it  is  my  will,  and  I  do  hereby  farther  direct  and  ap- 
point, that  such  share  or  proportion,  shares  or  proportions,  of  him, 
her  or  them,  so  dying  intestate  in  his  or  their  minorities,  as  shall  not 
then  have  been  applied  in  and  towards  their  education  and  support, 
shall  go  over  and  be  paid  to  the  survivors  of  them,  other  than  and 
besides  my  said  eldest  son,  in  and  by  equal  shares  and  proportions, 

(1)  In  PtndrdL  v.Pendrell,  2  Str.  925,  the  old  doctrine  in  favor  of  legritimacy, 
if  the  parents  are  within  the  four  seaa,  was  over-ruled ;  and  the  question  ^f  access 
being  left  to  tlie  jury  upon  the  evidence,  the  issue  was  found  illegitimate.  The 
parents  had  parted  three  years  before  the  birth  of  the  child:  the  father  going  into 
Staffordshire,  the  mother  staying  in  London. 
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or  to  the  survivor  of  them ;  and  if  there  shall  happen  to  be  bat  one 
such  younger  child  surviving,  then  to  such  only  child." 
The  testatrix  then  directed,  that  the  interest  and  dividends  of  the 

several  shares  should  by  their  guardian  be  applied  to  the 
[*773]      *  education  and  maintenance  of  her  said  younger  children 

during  their  respective  minorities;  and  in  case  of  the 
death  of  her  said  now  elder  son  Robert  Evat  in  her  tife-^time,  and 
before  he  comes  to  the  possession  of  the  fortune  bequeathed  him  by 
the  said  John  Goodall,  and  her  second  son  Greoige  should  happen  to 
be  living,  and  who  will  then  be  entitled  thereto,  she  then  gave  to 
her  said  second  son  George  the  aforesaid  sum  of  102.  lOs.,  so  given  to 
her  eldest  son  Robert  Evat,  in  lieu  of  his  aforesaid  equal  share  of 
the  2491/.  Is.  In  case  her  now  elder  son  Robert  Evat  should  sur- 
vive her,  but  should  happen  to  die  before  he  comes  to  the  possession 
of  the  said  fortune  bequeathed  to  him  by  his  uncle,  and  her  now  second 
son  George  should  be  then  living,  she  bequeathed  and  appointed  the 
like  sum  of  lOL  10s.  to  her  said  second  son  Geoige  out  of  the  said 
24912.  Is,  Bank  Annuities  in  lieu  of  the  aforesaid  equal  share  thereof 
so  given  and  bequeathed  him  with  the  rest  of  her  said  children,  as 
aforesaid  ;  and  she  directed,  that  the  remainder  thereof  be  equally 
divided  among  her  said  other  children,  Isabella,  Ann,  Mary  Evat, 
Alfred  Richard,  Sophia  Ann,  and  Horatio  Henry,  share  and  share 
alike ;  or  among  so  many  of  them  as  shall  be  living  at  the  time  of 
her  decease.  She  directed,  that  if  any  of  her  said  younger  chil- 
dren herein-before  mentioned  should  contest  or  dispute  the  distribu- 
tion of  the  said  24912.  Is.  Reduced  Bank  Annuities,  or  should  brii^ 
any  action,  or  file  a  bill  for  obtaining  any  other  share,  proportion,  or 
distribution,  then  he,  she,  or  so  many  of  her  said  younger  children, 
as  shall  contest  or  dispute  the  said  distribution,  shall  forfeit  their 
several  proportions  so  bequeathed  them ;  and  in  lieu  thereof  she 
gave  them  thereout  102.  lOs.  each  only  ;  and  she  appointed  the  res- 
idue of  the  said  Bank  Annuities  to  and  among  such  and  each  other 
her  said  younger  children  before  named  as  slmll  not  contest  or  dis- 
pute the  said  equal  distribution ;  and  she  appointed  John  Greene 
guardian  of  her  said  children,  Isabella,  Ann,  Mary  Evat,  Grewge, 
Alfred  Richard,  Sophia  Ann  Hobart,  and  Horatio  Henry,  during 
their  minorities,  respecting  their  shares  of  the  said  Bank  Annuities, 
and  she  appointed  him  sole  executor. 

The  testatrix  died  in  August  1795  ;  having  survived  her  daughter 
Isabella  Gullifer  ;  who  died  in  1792 ;  having  attained  the  age  of 
twenty-one.  All  the  other  children  of  the  testatrix  survived  her. 
The  bill  was  filed  by  James  Vanderzee  and  Ann,  his  vnfe,  and 

Richard  Smith  and  Mary  Evat,  his  wife;  praying,  that 
[*774]      *  Defendants  may  set  forth  their  claims  ;  and  that  the 

rights  of  the  Plaintiffs  may  be  ascertained. 

The  Defendant  George  Adorn  insisted,  that  his  share  ought  to  be 

transferred  to  him  absolutely,  not  subject  to  the  contingencies  in  the 

will ;  that  the  testatrix  had  no  power  to  impose  them ;  and  that 

there  is  a  very  remote  possibility  of  his  coming  into  possessioa  of 

VOL.  IV.  44* 
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the  estate  of  his  uncle  ;  as  it  is  limited  to  his  father  for  life  ;  remain- 
der to  Robert  Evat  Aclom  and  the  heirs  of  his  body,  before  it  is 
limited  to  Creorge  Aclom ;  and  the  two  former  are  living. 

Upon  the  general  question,  whether  this  power  of  appointment 
was  well  executed,  several  points  arose : 

First,  whether  the  appointment  in  fiivor  of  the  illegitimate  chil- 
dren was  not  void  ? 

Secondly,  as  to  the  share  of  Isabella  Gullifer :  her  husband  and 
administrator  claiming  that  under  the  appointment  as  a  vested  inte- 
rest in  her ;  and  also  claiming  a  proportion  of  so  much  as  was  not 
well  appointed. 

Thirdly,  whether  the  appointment  of  10/.  lOs.  was  illusory  ? 

Fourthly,  whether  the  appointment  in  favor  of  George  Aclom 
can  be  maintained,  being  a  contingent  appointment,  subject  to  be 
defeated  in  the  amount  at  least  in  case  of  his  becoming  an  eldest 
son? 

Fifthly,  if  any  part  of  the  fund  is  unappointed,  in  what  course  it 
shall  go? 

Upon  the  first  question  the  Master  of  the  Rolls  upon  the  opening 
said,  if  any  of  the  objects  were  not  the  children  of  the  testatrix  in 
point  of  law,  they  clearly  could  not  be  entitled.  It  was  mere  matter 
of  &ct. 

Mr.  Richards  and  Mr.  Grimwood^  for  the  Plaintiffs.  Upon  the 
second  question,  Isabella  Gulliver  having  died  in  the  life  of  her 
mother,  though  she  had  attained  the  age  of  twenty-one,  did  not  take 
any  vested  interest  in  any  part  of  the  property,  either  by  the  ap- 
pointment or  in  case  of  no  appointment.  Maddison  v.  Andrew  (1) 
lays  down  principles,  that  not  only  decide  this  part  of  the  case,  but 
apply  very  strongly  to  other  parts.  It  is  there  stated,  that  if  all  the 
daughters  had  died  in  the  life  of  the  mother,  the  representative  of 
none  would  take.  So  if  one  had  died  before  the  mother. 
*  There  is  no  difference,  whether  the  appointment  was  to  [*775] 
a  deceased  child,  or  to  one,  who  dies,  before  the  ap- 
pointment can  operate.  It  is  a  legatory  appointment.  The  will 
cannot  operate  till  the  death  of  the  testatrix.  According  to  the 
words  of  the  instrument  this  daughter  did  not  attain  that  character, 
that  would  entitle  her  to  take.  An  intention  is  to  be  presumed, 
that  the  object  of  the  appointment  shall  survive  the  testatrix  ;  that 
she  shall  not  be  entitled,  unless  she  lives  to  take  it.  The  other  con- 
struction would  defeat  the  intention  by  giving  a  share  to  a  stranger. 
Jermyn  v.  FeUaws  (2),  Bird  v.  Loekey  (3)  Oke  v.  Heath  (4),  The 
Duke  of  Marlborofugh  v.  Lard  Godo^kin  (5),  SmUhby  v.  Stone- 
home  (6). 

(1)  1  VeB.  57. 

(2)  For.  ga 

(3)  2  Vem.  744. 
;4)  1  Ves.  135. 
5)  2  VcB.  61. 
6  2  Ves.  610. 
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The  third  question,  whether  the  appointment  of  ten  guineas  is 
illusory,  is  the  most  difficult  It  is  clear,  the  mere  amount  of  the 
sum  will  not  determine,  whether  it  is  illusory,  or  not  It  must  be 
connected  with  the  power  and  the  extent  of  it  In  this  case  no 
misbehavior  is  alleged :  but  if  a  good  reason  of  any  kind  is  given, 
it  will  be  sufficient  to  support  the  appointment  excluding  in  efGsct 
one  of  the  objects :  Boyle  v.  7%e  Bishop  of  Peterborough  (l)^ 
That  case  shows,  the  question  must  always  be,  whether  the  appomt- 
ment  is  a  fraud  upon  the  power.  In  Briitow  v.  Warde  (3)  the  rea- 
son is  stated,  that  a  provision  had  been  already  given  upcm  marriage ; 
it  is  not  stated,  that  that  was  in  execution  of  the  power :  but  the 
Lord  Chancellor  says,  the  answer  of  the  Attorney  Greneral  is  full 
and  unanswerable,  that  the  Court  will  not  set  it  aside  as  illusory, 
where  the  ground  is  that  stated  in  the  will ;  that  the  testatcnr  had 
provided  these  children  upon  marriage  with  what  he  thought  an  ad- 
equate settlement,  considering  them  as  provided  for,  and  theref<»e 
not  within  the  true  meaning  children  to  be  provided  for  out  ol  his 
power.  A  good  ground  is  in  this  case  stated  by  the  testatrix  ;  a  con- 
siderable estate  devised  to  that  son  by  his  uncle.  Whether 
[*  776]  the  advancement  is  derived  *  aUundey  as  in  this  case,  or 
from  the  person  executing  the  power,  as  in  Brittaw  v. 
JVardCi  out  of  the  testator's  own  private  purse,  makes  no  difference. 
The  situation  of  this  son  is  much  better  than  that  of  the  other  chil- 
dren. It  is  not  necessary  that  he  should  take  any  thing  immediately 
from  his  uncle.  It  is  no  more  necessary,  that  the  provision  should 
be  immediate,  than  that  the  appointment  should  be  immediate  ;  and 
the  power  of  the  parent  to  give  a  child,  who  grossly  misbehaves,  what 
is  not  sufficient  to  maintain  him  shows  the  principle,  that  it  is  not 
necessary  to  give  each  child  a  present  provision,  and  one,  that  is 
sufficient  to  maintain  him.  This  appointment  to  Robert  £vat, 
though  small,  is  immediate.  In  Briatow  v.  Warde  the  appdntment 
was  not  in  fact  in  favor  of  the  daughter ;  .though  it  was  so  consid- 
ered, t 

The  next  question  is,  whether  the  contingency  in  the  appoint- 
ment to  George  Aclom  makes  it  bad.  The  words  of  the  power  are 
as  large,  or  neariy  as  large,  as  in  any  of  the  cases ;  and  are  satisfied 
by  this  provision ;  though  the  time  of  vesting  is  postponed,  till  it 
shall  be  seen,  whether  hb  elder  brother  will  have  the  fortune  from 
his  uncle. 

The  only  remaining  question  is,  if  the  three  children  born  after 
the  elopement  are  not  entitled  to  share,  which  seems  pretty  clear, 
how  that  part,  of  which  the  appointment  fails,  shall  be  distributed. 
It  is  too  late  now  to  contend,  that  it  must  not  go  among  those  chil- 
dren, who  would  be  entided,  in  case  no  appointment  had  been 
made.  The  distribution  must  be  among  the  four  surviving  children 
by  the  marriage ;  the  Plaintiffs  and  the  two  sons :  Isabella,  who 
died  in  the  life  of  her  mother,  not  being  entitled  to  any  part 

(1)  .ante,  vol.  i.  299 ;  see  the  note,  310. 

(2)  .^n^,  vol,  ii.  396. 
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Mr.  Finehy  for  the  Defendsnt  George  Aclom,  concurred  with  the 
PlaintiffB  upon  all  the  points  except  the  fourth.  Upon  the  third 
point,  whether  the  appointment  of  the  ten  guineas  to  Robert  Evat  Ac- 
lom was  illusory,  he  cited  BwreU  v.  Burrett  (1)  from  the  Register's 
Book ;  which  agrees  with  the  Report.  He  observed  upon  that  case, 
that  it  is  the  stronger,  as  the  reason  of  the  difference  made  between 
the  children  appeared  only  in  the  argument  and  upon  the  pleadings, 
and  is  not  assigned  by  the  testatrix  in  the  will,  as  it  is  in  BrUtow  v. 
fVarde. 

Vfon  the  fourth  point. — George  Aclom  is  now  entitled  to  his  part 
of  this  fund ;  which  cannot  be  locked  up  under  this  con* 
tingency,  *  giving  him  the  benefit  of  the  interest  only.  [*777] 
The  words  ^<  such  parts,  shares,  and  proportions,"  upon 
which  the  Plaintiffs  rely,  point  to  the  quantum  only,  not  to  the  inter- 
est The  expression  **  in  such  manner  "  is  not  contained  in  this  will. 
The  condition  might  hang  over  the  life  of  this  son ;  and  he  might 
never  receive  the  capital,  but  the  interest  only.  He  insists  upon  the 
illegality  of  it.  It  is  in  no  effect  appointment.  Alexander  v.  Aleay 
ander  (2)  a  leading  case  upon  this  subject,  is  directly  against  the 
validity  of  such  an  appointment  of  a  reversionary  interest.  The 
condition  is  now  become  nugatory  ;  for  Robert  Evat  Aclom  has  at- 
tained the  age  of  twenty-one ;  and  he  and  his  ftither  may  join  in  a 
recovery. 

Mr.  Cfranty  for  the  Defendant  Robert  Evat  Aclom  agreed  with 
the  Plaintiffs  and  the  Defendant  George  Aclom,  that  the  illegiti- 
mate children  could  not  take ;  and  also  that  the  share  appointed  to 
the  daughter,  who  died  in  her  mother's  life,  was  lapsed ;  observing 
that  the  only  case  against  Lord  Hardwicke's  opinion  upon  that  was 
Burnet  v.  Holgrave  (3)  ;  which  was  mentioned  to  him  in  The  Duke 
of  Marlborough  v.  Iiord  Oodolphin;  where  he  distinguishes  it,  and 
doubts  it. 

Master  of  the  Rolls  [Sir  Richabd  Pepper  Arden].  I  have 
no  doubt  upon  that  point ;  and  am  very  clearly  of  opinion,  tliat  not 
having  survived  the  will  she  can  take  nothing  under  it. 

As  to  the  appointment  of  ten  guineas,  I  take  it,  the  law  has 
not  entered  into  the  consideration  of  the  quantum ;  but  that  at  law 
a  very  slight  thing  would  be  an  execution.  Is  there  any  case,  in 
which  the  point  against  an  illusory  appointment  has  been  attempted 
at  law? 

For  the  Defendant  Robert  Boat  Aclom.  In  Swift  v.  Gregson 
(4)  the  point  was  made  in  ailment :  but  the  decision  turned  upon 
another  point ;  and  in  a  case  stated  there  in  a  note,  it  is  laid  down, 
that  a  very  slight  thing  would  bean  execution  at  law  :  but  in  equity 
this  appointment  of  ten  guineas  is  illusory ;  and  therefore  the  whole 
appointment  is  bad.     Where   the  power  is  to  distribute   to  and 

(1)  Amb.  660;  Register's  Book,  1767 ;  A.  53a 

(2)  2Ve8.64a 

(3)  1  Eq.  Ca.  Ab.  296. 

(4)  1  Teim  Rep.  B.  R.  432. 
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among  the  cbiUren,  there  is  no  discietioa  except  as  to  the  pio> 
portions.  The  persons  are  fixed  even  at  hw :  but  there  a  liteial 
compliance  with  the  power  is  sufficient.  The  contrary  has  been 
established  in  equity  upon  good  grounds ;  that  the  author  of  the 
power  means  a  provision  for  the  children :  but  the  qutmium  must 
depend  upon  the  circumstances.  That  is  the  cmiy  subject  of 
discretion ;  and  equity  says,  that  discretion  must  be  fairly  ex- 
ercised. Exceptions  to  this  rule  have  been  admitted  upon  £ur 
considerations.  It  is  admitted  in  this  case,  that  this  sum  bears  no 
proportion  to  the  share  of  the  other  children :  but  it  is  insisted,  there 
is  a  reason  for  the  difference ;  which  makes  it  the  exercise  of  a  £Bur 
discretion,  and  no  fraud  upon  the  power.  This  is  a  case  of  mar- 
riage-articles :  but  this  rule  against  illusory  appcnntments  has  prevail- 
ed even  as  among  volunteers.  Perhaps  it  is  now  too  late  to  deny, 
that  there  may  be  a  sufficient  reason  for  an  unequal  distribution : 
Briitow  V.  Warde  however  may  be  distinguished  in  this ;  that  the 
power  in  that  case  was  not  so  imperative  as  in  this.  It  is  not  said 
there,  that  the  distribution  is  to  be  omoi^all  the  children.  There 
was  a  very  large  discretion.  In  Boyle  v.  The  Bishop  ofPeterboraygh 
there  is  nothing  more  than  the  general  proposition  stated  by  Ixxd 
Thurlow,  that  a  fair  reason  may  be  assigned.  It  was  perfectly 
clear  there,  that  the  appointment  was  rational ;  and  the  contrary  dis- 
position would  have  defeated  the  intention  of  the  author  of  the  power. 
In  Bristoto  v.  Warde  a  very  strong  reason  was  assigned  &x  the  ine- 
quality of  the  appointment,  a  marriage-portion  given  by  the  person 
making  the  appointment.  That  is  much  stronger  than  a  providoD 
by  a  mere  stranger.  It  was  a  purchase.  The  appointment  first  to 
the  husband  for  life  and  after  his  death  to  the  wife  was  good  upon 
the  ground,  that  it  was  a  legal  appointment  to  the  wife  herself ;  and 
it  is  so  put  by  the  Lord  Chancellor.  These  cases  have  not  gone  be- 
yond this :  that,  where  a  child  is  already  actually  provided  f<v,  the 
Court  will  justify  the  person  appointing  in  taking  that  into  considera- 
tion. But  the  Court  will  never  permit  a  false  reason  to  justify  au 
illusory  appointment.  This  son  is  destitute  of  any  present  provision* 
It  is  not  sufficient  to  say,  that  in  certain  events  he  will  be  provided 
for.  The  only  provision,  to  which  the  testatrix  refers,  is  a  remainder 
in  tail  in  a  real  estate  after  an  estate  for  life  in  his  fiither ;  who  may 
survive  his  son.    They  may  join  in  a  recovery ;  and  the  fiither  may 

let  him  into  possession  now :  but  that  is  quite  uncertain. 
p779]  *Mr.  Cox,  for  the  Defendant  Gullifer,  claiming  as  Ad- 
ministrator of  his  deceased  wife.  Firsts  this  DefendanI 
clttms  the  interest  appointed  to  his  wife ;  secondly,  if  he  cannot 
claim  under  the  appointment,  he  insists,  that  for  that  among 
other  reasons  the  appointment  cannot  be  maintained  at  all .  thirdly, 
at  all  events  he  is  entitled  to  a  share  of  what  is  unappointed ;  wheth- 
er the  appointment  fails  in  the  whole,  or  as  to  part. 

It  is  material  to  consider,  whether  the  execution  of  the  power 
operates  to  devest  or  to  create  estates  or  interests.    That  distinction , 
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taken  by  the  Lord  Chancellor  (I)  in  Smith  v.  Lord  Camelfcrd,  runs 
through  most  of  the  cases.  What  is  there  stated  appUes  to  this 
case,  only  substituting  the  executors  of  the  deceased  child  for  the 
children  of  the  deceased  child  ;  for  I  contend,  the  executors  must 
take  the  part  unappointed.  But  l^j  the  final  decision  of  that  case 
and  upon  Cunningham  v.  Moody  (2)  and  Doe  v.  Martin  (3)  it  is  now 
clearly  settled,  that  each  child  has  a  vested  interest  in  the  fund  sub- 
ject only  to  be  devested  by  the  exercise  of  the  power.  In  this  case 
the  devesting  is  confined  entirely  to  the  quantumy  that  each  child  is 
to  take.  This  is  a  provision  for  all  the  children ;  who  are  consider- 
ed as  purchasers,  subject  to  the  power  of  appointment  only  as  to  the 
quantum.  It  must  be  considered  strictly  with  respect  to  the  words 
of  the  settlement.  The  persons,  among  whom  the  testatrix  has  the 
power  to  appoint,  are  precisely  the  persons,  to  whom  the  fund  goes 
in  deftiult  of  appointment ;  that  is,  all  the  children.  There  is  noth- 
ing to  confine  it  to  children  living  at  the  death  of  their  mother. 
The  only  thing,  that  can  be  considered  as  looking  that  way,  is  the 
direction  to  the  trustees  to  pay  within  one  year  after  her  decease. 
That  makes  no  difference  as  to  the  vesting.  The  time  of  payment 
only  is  postponed.  It  is  the  common  case  of  debitum  in  prascnti 
solvendum  infutwro.  In  Etel  v.  Wallace  (4)  it  might  also  have  been 
contended,  that  such  only  of  the  objects  of  the  power  should  take, 
who  lived  to  be  able  to  receive  it  and  to  give  a  discharge :  but  the 
Master  of  the  Rolls  contradicts  that.  That  case  afforded  a  much 
stronger  ground  for  the  argument.  In  WiUon  v.  Piggott  (5)  it 
might  have  been  said,  the  objects  must  live  to  the  time,  at  which  the 
division  is  to  take  place.  The  argument  might  arise  as 
well  *in  every  case  of  appointment.  Then  what  is  the  [*780] 
effect  of  the  appointment  upon  these  vested  interests  ?  The 
event,  that  might  exclude  Isabella  or  her  representative  from  the 
share  appointed  to  her,  has  not  haiq)ened ;  for  she  lived  to  attain 
the  age  of  twenty-one.  It  must  be  contended,  that  "  and  **  must  be 
construed  **  or.''  I  admit  that  has  been  done  (6)  to  fulfil  the  inten- 
tion. There  is  nothing  inconsistent  in  supposing,  she  intended, 
that  if  a  child  lived  to  the  age  of  twenty-one,  the  interest  should  be 
vested,  notwithstanding  the  death  of  that  child  before  actual  receipt. 
None  of  the  cases  cited  apply  ;  for  in  all  of  them  the  children  have 
been  considered  as  taking  only  under  the  appointment,  not  as  hav- 
ing any  vested  interest  i#  default  of  appointment,  as  in  this  case. 
The  appointments  in  those  cases  were  appointments  creating  es- 
tates, not  devesting  estates  before  created.  That  circumstance  has 
made  a  great  impression  upon  the  Court.  In  Maddison  v.  Andnw 
that  circumstance  is  expressly  excluded.    The  interest  there  might 

(1)  JtnU,  vol.  ii.  709. 

(2)  1  Ves,  174. 
3)  4  Temi  Rep.  R  R.  39. 
14)  2  Ves.  117,  318. 
;5)  Anle^  vol.  iL  351. 
(6)  See  MaJkd^  v.  SKroffe,  anUy  voL  iii.  450 ;  and  the  authorities  refened  to,  452. 
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have  been  very  fairly  considered  as  in  the  nature  of  a  legacy. 
Nothing  was  to  arise  bat  under  the  gift  oi  the  mother.  Here  that 
is  not  the  case.  They  take  entirely  under  the  settlement ;  and  the 
only  power  is  to  determine  the  shares.  Oke  v.  Heath  differs  still 
wider  from  this  case.  The  persons  to  take  in  de&uk  of  appoint- 
ment were  not  necessarily  the  same  persons,  who  might  have  been 
the  objects  of  the  power,  if  exercised.  The  power  was  to  appoint 
to  all  or  any.  No  one  could  claim  till  the  execution  or  the  extincti<tt 
of  the  power ;  and  the  testatrix  might  have  excluded  whom  she 
pleased.  So  in  TAe  Duke  of  Marlborough  v.  Lard  Godolphm  the 
interest  was  in  the  nature  of  a  legacy :  nothing  vesting,  except 
under  the  exercise  of  the  power.  Boyle  v.  7%e  Bishop  of  Peter- 
borough does  not  bear  much  upon  this  case.  Lord  Thurlow  rests 
much  upon  the  direction,  that  the  interests  shall  be  vested  in 
the  sons  at  the  age  of  twenty-one.  The  purpose  of  the  distribution 
was  at  an  end  :  but  still  Lord  Thurlow  thought,  the  mother  had  the 
power  of  saying,  it  should  not  go  over  as  in  de&ult  of  appointment 

Then,  if  the  share  appointed  to  IsabeUa  is  lapsed,  the  next  oosor 
aideration  is,  how  far  can  the  app(Hntment  stand  at  aU.  The  mother 
being  bound  to  give  each  child  something,  it  cannot  stand. 
[*781]  *  Under  the  words  of  this  power  she  could  not  exclude 
any  one.  The  objects  of  appointment  are  precisely  those, 
who  are  to  take  in  default  of  appointment ;  and  it  must  fiedl  within 
the  words  of  the  settlement,  or  it  is  good  for  nothing ;  being  derived 
out  of  the  settlement  In  Menzey  v.  WaOcer  (1)  the  execution  of 
the  power  was  void  for  that  reason.  In  tVibon  v.  Piggott  the  point 
was  in  some  degree  discussed.  The  Court  said,  it  might  be  at  dif- 
ferent times ;  and,  till  the  whole  was  appointed,  one  child  was  not 
excluded.  It  was  doubted,  whether  not  being  bad  at  first  it  might 
be  so  afterwards :  but  all,  that  was  there  determined,  viras,  that  the 
appointment  might  be  by  different  instruments ;  and  that,  as  it  was 
not  bad  at  first,  it  was  difficult  to  argue,  that  it  could  be  so  after- 
wards. But  this  testatrix  professes  to  make  by  one  instrument  all 
the  appointment  intended.  In  Bird  v.  hockey  the  same  reason 
occurs ;  that  the  children  had  no  vested  interest,  but  were  to  take 
solely  under  the  appointment  That  is  the  material  distinction  be- 
tween all  the  other  cases  and  this.  In  Congreme  v.  Congreve  (2) 
and  all  those  cases  each  child  under  the  marriage  articles  iock  a 
vested  interest  upon  coming  in  esse;  and  that  is  not  altered  by 
death  before  the  time  of  distribution. 

Master  of  the  Rolls  [Sir  Richaiw  Peppeb  Arden].  This 
case  has  been  extremely  well  aigued  by  Mr.  Cox,  for  the  represent- 
ative of  Isabella  Gullifer :  but  as  to  the  share  appointed  she  certainly 
must  claim  as  a  purchaser  under  her  mother ;  and  she  cannot  take 
as  a  purchaser  under  the  will.  I  have  no  difficulty  upon  that  point ; 
and  therefore  shall  relieve  the  Counsel  in  reply  from  that. 

Mr.  Richards  J  in  Reply.     There  is  no  question,  that  there  mi^st 

(1)  Fer.  72. 

(2)  1  Bro.  C.  C.  531. 
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be  a  reference  to  the  settlement ;  and  upon  the  words  of  that  instru- 
ment a  child  dying  in  the  life  of  the  mother  cannot  take  either  by 
appointment  or  in  default  of  appointment:  not  by  appointment; 
because  no  appointment  could  be  made  but  by  wilL  If  the  testa- 
trix had  appointed  the  whole  to  the  children,  who  should  be  living 
at  her  death,  that  would  have  been  good ;  and  the  representatives 
of  the  deceased  child  could  not  have  claimed ;  for  the  very  essence 
of  an  appointment  by  will  is,  that  those  to  take  shall  be  living  at 
the  death  of  the  person  appointing.  If  she  could  not  appoint  to 
the  survivors  on  account  of  the  death  of  one  in  her  life, 
that  would  *  defeat  the  power,  because  the  vested  interest  [*  782] 
could  not  be  devested  by  the  death.  If  the  appointment 
to  the  survivors  would  have  answered  the  exigencies  of  the  power^ 
as  it  must,  because  it  was  to  be  executed  by  will,  those  to  take  in 
default  of  appointment  must  be  the  survivors.  The  propositions  are 
convertible.  In  Maddison  v.  Andrew  the  intention  of  the  testator 
was,  that  each  daughter  should  have  something :  yet  nothing  vested ; 
and  none  took,  except  those,  who  survived.  The  bequest  there  vras 
not  to  the  children  immediately,  but  to  the  mother,  to  be  by  her  dis- 
posed of,  &c.  but  in  Oke  v.  Heath  it  is  for  such  of  her  kin  as  she 
shall  appoint.  Bird  v.  Lackey  also  is  an  immediate  bequest.  There 
can  be  no  difference.  Several  parts  of  Lord  Thurlow's  judg- 
ment in  Boyh  v.  The  BUhop  of  Peterborough  are  material  upon 
this  point.  As  Isabella  was  not  capable  of  taking  under  the  execu- 
tion of  the  power,  she  cannot  take  in  the  event  of  the  non-execu- 
tion under  the  articles.  Upon  the  construction  of  the  instrument 
the  interest  does  not  vest  at  the  birth. 

Then  as  to  the  appointment  said  to  be  illusory.  It  is  not  so ; 
though,  I  admit,  it  botrs  no  proportion  to  the  other  sums.  If  any 
thing  is  appointed  to  each,  it  satisfies  the  law ;  and  if  the  law  is  sat- 
isfied, a  Court  of  Equity  will  not  disturb  it,  unless  impeached  for 
fraud.  Exceptions  have  been  admitted.  The  parent  may  be  un- 
reasonable, cruel,  and  unjust.  The  child  may  be  right  in  the  mar- 
riage. The  Court  must  either  says  ^h^  parent  has  a  right  to  commit 
what  under  other  circumstances  would  be  a  firaud  upon  the  daughter, 
merely  because  she  married  against  his  consent,  or  must  make  &rther 
inquiry.  Lord  Hardwicke  had  f>articu]ar  notions  upon  the  subject  of 
marriage,  as  to  which  many  wise  men  dissented  from  him.  The 
real  foundation  of  it  is  what  is  said  in  Maddison  v.  Andrew ;  that 
the  power  is  in  the  nature  of  a  distress ;  and  if  there  is  misbehavior 
in  the  eyes  of  the  parent,  that  is  a  sufficient  reason  for  partiality. 
The  quantum  of  the  provision  therefore  is  not  the  object  to  be  at- 
tended to ;  particuhriy  where,  as  in  that  case,  the  fund  is  not  ade- 
quate to  a  provision  for  all.  If  the  discretion  is  fairly  exercised, 
without  gross  partiality,  it  is  sufficient.  Boyle  v.  T%e  Bishop  of 
Peterborough  proves,  that  fraud  must  be  the  ground.  Bristow  v. 
Warde  contains  the  same  doctrine.  If  provision  is  the  object,  it 
must  be  always  greatly  broken  in  upon.  In  the  cases  of  com- 
pelling a  surrender  of  copyhold  estate  in  favor  of  a  wife  or 
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younger  chiUren,  the  Court  will  not  enter  into  the  question  as 
to  the  ^ttcriUtim  of  the  provision :  but  the  heir,  if  not  totally  un- 
provided for,  shall  be  compelled  to  make  the  surrender  (1).  No 
rule  of  law  b  broken  down  in  that  case.  The  lather  is  the  sole 
judge,  and  in  general  the  only  good  judge.  How  can  the  Court 
ju<^  of  the  propriety  of  the  provision  he  has  made  ?  The  child 
may  misbehave  in  such  a  manner,  that  the  father  cannot  produce  it  in 
a  Court  of  Justice.  There  are  many  ways  by  a  course  of  disobedi- 
ence and  suUenness  of  teazing  and  ill-treating  the  fiither,  which  he 
cannot  produce  in  evidence.  This  child  is  provided  for ;  though  he 
has  not  a  present  provision.  It  is  a  future  interest ;  but  wbit  is 
given  now  is  immediate ;  and  satisfies  the  power  in  point  of  law ; 
and  the  only  principle,  upon  which  this  Court  can  interfere,  is,  that 
the  father  has  committed  a  fraud  upon  the  power,  unjustly  prevent- 
ing a  fair  proportion  from  going  to  the  particular  child.  In  the  case 
in  Forester  that  ground  is  taken.  No  fraud  is  intended  upon  this 
child.  That  there  is  no  partiality,  appears  from'  the  same  provision 
being  made  for  the  second  son  in  the  event  of  the  death  of  his 
brother,  BurreU  v.  Burrett  is  very  strong :  the  provision  appearing 
only  in  evidence ;  and  not  being  assigned  as  the  reason.  This  ap> 
pointment  states,  that  there  is  a  provision,  though  not  a  present  one. 
Must  we  debate,  whether  a  present  provision  is  necessary  ?  All  the 
circumstances  of  the  family  must  be  taken  into  consideration,  before 
the  Court  can  say  it  is  a  fraud  upon  the  power.  An  appointment  of 
200/.,  which  would  have  been  a  fair  proportion,  would  not  have 
been  any  thing  like  a  provision.  This  son  is  in  a  much  better  situ- 
ation than  his  brother.  His  remainder  is  a  vested  interest ;  and  if 
it  was  a  remainder  in  fee,  it  would  be  a  present  provision.  Suppose, 
the  father  had  died  before  the  mother,  and  this  son  at  the  time  of 
the  appointment  had  a  present  provision ;  or  suppose ;  the  father 
bad  died  the  day  after  the  mother:  it  would  be  too  much  to  say,  the 
appointment  was  illusory.  It  is  argued,  that  in  BrUtow  v.  Warde 
the  father  became  a  purchaser :  but  it  is  perfectly  immaterial,  from 
whom  the  provision  comes.  The«question  cannot  depend  upon  that, 

but  upon  the  general  circumstances ;  for  the  parent  by  giv- 
[*  784]     ing  a  portion  *  does  not  buy  the  right  of  that  child  to  the 

share  unappointed. 
Upon  the  remaining  question,  George  Aclom  is  not  now  entitled 
to  the  share  appointed  to  him.  According  to  Alexander  v.  Akxan^ 
der  the  testatrix  might  give  a  share  to  one  for  life,  and  after  his  death 
to  the  other  children,  if  the  words  are  large  enough ;  and  the  words 
"  in  such  parts,  shares,  and  proportions,"  are  sufficient ;  and  ^^  for 
such  estates  and  interests  "  are  implied.  There  can  be  no  question, 
that  it  is  reasonable,  if  it  can  be  done.  The  testatrix  appoints  to 
one  as  a  younger  son ;  and,  if  he  becomes  the  eldest  son,  she  im- 

(1)  See  the  authorities  refen^  to  hy  Mr.  Cox,  1  P.  Wms.  60.  Uoon  thai  ques- 
tion there  is  no  difference,  whether  the  provision  is  derived  from  vie  testator,  or 
aliunde ;  nor  is  it  any  objection,  that  a  younger  child  will  be  in  a  better  condition 
than  an  elder:  C^raieiti  v.  OAaon,  PUU  v.  Ifhik,  3  Bzo.  C.  C.  229, 286. 
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poses  upon  him  the  condition,  which  in  Chadwidc  v.  Dokman  (1) 
the  nature  of  the  thing  imposed.  If  she  had  known  she  could  not 
have  done  this,  she  would  not  have  given  this  son  an  equal  share. 

Master  or  the  Rolls.  In  this  cause  I  am  of  opinion,  the  whole 
appointment  is  void  ;  and  therefore  the  fund  is  distributable  among 
all  the  children,  including  the  eldest  son  as  well  as  the  rest :  and 
that  there  was  a  vested  interest  in  all  the  children  at  their  respective 
births ;  and  it  is  not  to  be  confined,  as  was  strongly  contended,  to 
such  as  were  living  at  the  death  of  their  mother. 

This  cause  has  stood  fot  judgment  a  great  while ;  and  it  is  one  of 
those  cases,  that  have  involved  the  question  as  to  the  due  execution 
of  a  power  of  appointment ;  and  whether  the  disposition  made  is 
or  is  not  within  the  power ;  or  whether  part  of  the  subject  being 
appointed  to  one  of  the  objects  is  so  insignificant  as  to  be  consid- 
ered in  this  Court  illusory.  There  is  no  question,  that  has  caused 
more  doubt  and  difficulty  in  the  mind  of  every  Judge,  who  has  sat 
in  this  Ck>urt,  than  that.  To  me  it  has  occasioned  greater  difficulty 
than  any  other  question.  It  is  n6w  perfectly  established,  that, 
wherever  a  power  is  given  to  appoint  to  and  among  several  persons, 
the  power  is  not  well  executed,  unless  some  part  is  allotted  to  each. 
That  certainly  is  the  legal  effect  of  such  a  power  ;  and  if  an  appoint- 
ment takes  place  without  allotting  some  share  to  each  of  the  objects, 
the  whole  is  absolutely  void.  That  is  the  rule  of  law. 
*  But  if  any  part  is  allotted  to  each,  a  Court  of  Law  will  [*  785] 
not  enter  into  the  question  as  to  the  adequacy  or  suffi- 
ciency ;  but  will  hold  it  good.  Unfortunately  that  does  not  satisfy 
this  Court :  but  Courts  of  Equity,  perhaps  for  good  reasons  at  the 
time,  though  from  the  difficulty,  that  has  followed,  one  cannot  but 
lament  the  rule,  have  held,  that  it  is  not  sufficient,  that  there  should 
be  a  legal  execution  of  the  power  by  giving  a  part  to  each  ;  but  it 
must  be  a  f>art,  that  is  a  substantial  gift,  not  for  the  mere  purpose  of 
complying  with  what  the  law  requires,  intending  to  exclude  the  ob* 
ject  from  any  real,  substantial,  beneficial,  interest  This  rule  now 
has  long  prevailed ;  and  it  must  be  admitted  to  be  the  rule  of  a 
Court  of  Equity,  that  there  shall  be  a  bona  fide^  substantial,  benefi- 
cial, appointment  to  make  it  good  in  equity ;  as  some  part  is  re- 
quired to  make  it  good  at  law.  The  difficulty  is  to  determine,  what 
shall  be  a  sufficient  part.  I  rather  wish  to  suppose  these  questions 
determined  upon  the  ground  of  fraud  upon  the  intention  of  the  per- 
son creating  the  power ;  and  therefore  that  the  qwmhm  cannot  in 
all  case^  be  said  to  be  sufficient  to  determine,  whether  the  appoint- 
ment is  illusory  or  not.  A  gift  of  a  sum  bearing  the  same  proportion 
to  the  capital  may  in  one  case  be  illusory,  in  another,  not.  An  ap- 
pointment of  102.  may  in  one  case  be  sufficient,  in  another,  illusory ; 
and  generally  it  is  so,  unless  there  are  particular  circumstances  to 
justify  the  disproportion.  Therefore  it  is  not  the  smallness  of  the 
sum,  that  can  in  all  events  demonstrate  it  to  be  illusory ;  for  if,  as  in 

(1)  2  Vem.  5S2& 
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Brisiaw  v.  WariCf  the  person  executing  the  power  has  himself  pro- 
vided for  an  object  of  the  appointment,  as  if  it  is  to  be  executed 
for  children,  and  the  party  executing  it  has  already  provided  for 
some,  SQ  as  to  make  it  injustice  to  others,  that  they  should  come  in 
equally,  a  very  small  share  to  those,  who  are  so  provided  Ccnr,  would 
not  be  illusory  (1).  Another  case  may  arise,  where  there  is  an  ac- 
tual provision  made  for  some,  even  where  it  does  not  move  from  the 
person  executing  the  power.  The  power  of  distribution  is  given,  in 
order  that  there  may  be  an  inequality,  if  necessary.  It  is  therefore 
nothing  but  a  trust  in  the  party  to  discriminate,  how  much  each 
ought  to  have  under  every  circumstance,  that  ought  fairly  to  enter 
into  his  consideration,  and  with  a  view  of  the  object  of  the  power 
that  each  of  them  should  receive  a  provision.  If  that  is  satisfied 
aliunde^  it  has  had  its  object  But  this  has  left  the  Court  in  a  great 
dilemma  in  deciding  under  all  the  circumstances,  whether  the  pro- 
vision is  sufficient.  It  is  clearly  determined,  that  there 
[*  786]  *  must  be  some  provision  for  each  child,  either  by  the  ap- 
pointment, or  by  something  else ;  and  if  one  is  not  at  all 
provided  for,  that  one  cannot  be  left  without  some  share  out  of  the 
intended  provision.  There  is  no  case,  in  which  there  really  has  been 
no  provision  at  all  for  one  of  the  clear  objects ;  who  must  either 
have  a  share,  or  a  provision  by  some  other  means.  That  case  now 
comes  before  the  Court  upon  this  bill ;  the  subject  of  which  is  a  pro- 
vision to  be  made  under  the  power  contained  in  these  marriage  ar- 
ticles out  of  the  wife's  fortune,  not  the  husband's,  for  each  child, 
including  the  eldest  as  well  as  the  youngest.  Upon  the  fieicts,  that 
have  happened,  it  is  very  clear,  the  illegitimate  children  are  not  ob- 
jects of  the  appointment ;  and  as  to  any  share  given  to  them  it  is 
void.  Perhaps  that  would  not  make  the  whole  void,  and  that  part 
would  be  undisposed  of.  But  that  point  will  not  arise ;  for,  if  they 
were  to  be  considered  as  her  children,  I  am  of  opinion  the  appoint- 
ment is  void  for  another  reason.  The  eldest  son  Robert  Evat  Adorn, 
being  entitled  under  the  will  of  Ins  uncle  to  an  estate  tail  in  remain- 
der after  an  estate  for  life  in  his  father,  the  testatrix  meaning  to  do 
right  ^ves  that  reason  for  passing  him^over  in  effect ;  and  she  gives 
him  ten  guineas ;  because  he  was  provided  for.  The  iact  is,  he  has 
no  provision  at  all,  no  settlement  either  from  his  father  or  mother. 
Upon  that  ground  I  am  of  opinion,  however  desirous  I  am  of  exe- 
cuting the  intention,  that  she  has  not  well  executed  her  power ;  ad- 
mitting, that  a  good  reason  might  justify  her  in  giving  him  ten  guin- 
eas only.  Mr.  Grant  admitted,  that  it  is  in  a  great  measure  a 
question  of  fraud  ;  and  that  possibly,  if  the  child  is  otherwise  pro- 
vided for,  it  might  in  the  mind  of  the  parent  according  to  some 
determinations,  and  particularly  what  Lord  Thurlow  threw  out  io 
one  case,  be  a  sufficient  reason.  But  an  appointment  of  ten 
guinea»^ut  of  this  fund  and  under  these  cireumstances  is  not  suf- 
ficient. 

(1)  L(nig  v.  Longfpottf  vol  v.  445. 
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Another  question,  which  is  at  an  end  by  my  opinion  upon  this  * 
case,  arose  upon  the  appointment  to  Isabella ;  who  died  in  the  life 
of  her  mother.  It  was  strongly  contended,  (and  it  was  very  well  ar- 
gued) that  the  appointment  could  not  operate  for  that  share,  and  that 
it  lapsed.  I  am  of  that  opinion :  but  I  need  not  go  into  the  point ; 
being  of  opinion,  that  the  appointment  is  wholly  void ;  and  the  fund 
is  totally  unappointed. 

♦It  was  then  strongly  contended,  that  this  settlement  [♦787] 
creating  the  power  gave  no  vested  interest ;  that  in  default 
of  appointment  the  distribution  must  be  among  such  children  only 
as  were  living  at  the  death  of  their  mother ;  and  that  Isabella  having 
died  in  the  life  of  her  mother  could  not  be  entitled  to  a  share  for  want 
of  appointment.  It  is  clear  from  the  nature  of  the  power  and  the 
words,  that  there  was  a  vested  interest  in  all  the  children.  I  really 
cannot  conceive,  upon  what  ground  it  was  contended  to  be  divisible 
among  the  children  living  at  the  death  of  their  mother.  For  want 
of  appointment  it  is  to  go  to  all  and  every  the  child  and  children ; 
and  it  is  to  go  over  for  want  of  such  issue ;  that  is,  children.  To 
confine  it  to  children  living  at  the  death  of  the  mother  is  an  impos- 
sible construction.  It  is  a  vested  interest  in  all  the  children  she 
might  ever  have  upon  their  respective  births,  to  be  devested  by  the 
exercise  of  the  power  of  appointment. 

I  desire  to  be  understood,  that  the  ground,  upon  which  I  decide 
this  case,  is  not,  that  the  appointment  of  ten  guineas  to  one  of  the 
objects  would  alone,  if  he  was  a  child  otherwise  provided  for,  make 
it  void  ;  but  when  I  see  a  power  to  distribute  among  all  the  children, 
intending  to  take  in  the  eldest  as  well  as  the  rest,  in  a  marriage  set- 
tlement, and  that  power  exercised,  and  an  appointment  of  ten  guineas 
to  one,  evidently  intended  to  be  a  gift  of  nothing  substantially,  be- 
cause that  one  was  otherwise  provided  for,  when  I  see  he  hasi  no 
provision  whatsoever,  it  is  impossible  to  hold,  that  he  is  to  live  with- 
out any  provision  from  this  fund,  having  none  otherwise.  There- 
fore, thou^  I  wish  to  support  the  execution  of  a  power,  where 
it  has  been  exercised  bona  fide,  I  must  declare  this  appointment 
invalid  and  void;  and  that  the  several  funds  comprised  in  the 
marriage  settlement  are  distributable  among  all  the  children  of 
George  Aclom  and  Ann  his  wife  and  the  representatives  of  such  as 
are  dead. 

As  to  the  children  bom  after  the  separation,  I  cannot  declare  them 
•  illegitimate.    There  must  be  an  inquiry  as  to  that. 

The  inquiry  was  waived :  the  fact  being  admitted. 

With  respect  to  the  doctrine  of  illusoiy  appointments ;  see,  onto,  notes  3  and  4 
to  Hoekley  v.  Mawhofj  1  V.  143 ;  and  that  vested  interests,  though  vested  onlv  in 
a  qualified  manner,  and  subject  to  be  devested  by  the  exercise  of  a  power  of  ap- 
pointment, will  pass  to  representatives,  if  such  power  be  not  actually  exercised ; 
see  note  2  to  SmUh  v.  Lard  Carndfordy  2  V.  69a  That  the  word  ''chttd"  is, 
prima  fade,  applicable  only  to  a  legitimate  child;  but  that  where  there  is  a  clear 
dengnatio  p^itnuBj  an  illegitimate  child  may  take  under  that  description;  see 
note  3  to  Amdm  v.  SUmdm^  2  V.  589. 

VOL.  IV.  45 
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BAYLEY  V.  MORRIS. 
[RoLL8.~1797,  F£B.  22, 24;  1799,  July  17.] 

A  DEED  is  construed  more  strictly  than  a  will  according  to  the  legal  import  of  the 
words,  (a)  Therefore  in  a  maniage  settlement  after  life  estates  to  the  husband 
and  wire  a  remainder  to  the  heir  male  of  her  body  by  him  to  be  begotten  and 
to  his  heirs  and  for  want  of  such  to  the  dauffhters,  and,  if  there  should  be  no 
issue  of  the  marriage,  to  the  right  heirs  of  the  husband,  was  held  a  contingent 
remainder  in  fee  in  such  person  as  should  be  heir  male  of  the  wife  at  her 
death. 

The  Court  of  King's  Bench  refused  to  answer  a  case  fiom  the  Rolls,  stated  as  a 
trust,  (6)  [p.  788.] 

In  a  will  the  words  <*heir  male"  may  be  nomen  coUedimun  to  effectuate  the  general 
intention  to  include  all  the  issue,  [p.  794/| 

Under  a  limitation  by  deed  to  the  father  for  life,  remainder  to  his  issue  male, 
remainder  to  the  father  in  fee,  the  sons  took  by  purchase  as  joint-tenants  for 
life  only:  the  word  ^  issue"  in  a  deed  being  a  word  of  purchase,  [p.  794.] 

Bt  indenture  of  lease  and  release,  dated  the  29th  and  30th  of 
November,  1744,  previous  to  and  in  consideration  of  the  marriage 
of  Philip  Holper  and  Elizabeth  Tomkins,  a  sum  of  800/.  was  di- 
rected to  be  laid  out  in  land,  to  be  settled  to  and  for  the  only  proper 

(a)  In  the  construction  of  wills  no  technical  words  are  necessary  to  convey  the 
testator's  meaning.  Strong  v.  CVimfmn,  2  Burr.  770 :  Richardson  v.  .Voyef  ,  2  Mass. 
58 ;  Mann  v.  JMonn,  14  Johns.  1.  The  intention  is  regarded.  See  anUj  notes  (a) 
and  (6)  CoM  v.  Lowrmot,  1  V.  268;  4  Kent  Com.  534^541. 

Upon  the  ground  that  wills  are  oflen  made  in  haste,  when  a  party  is  tnopt 
eotut/u,  and  by  inexperienced  persons,  it  is  said  that  a  devise  is  not  construed 
strictly  and  technically,  like  a  deed,  but  liberally,  and  according  to  the  intent 
See  2  Hilliard,  Abr.  518.  For  instance,  the  general  rule  to  be  collected  from  the 
decisions  is  that  the  word  '*  issue"  in  a  will  is  either  a  word  of  purchase  or  of 
limitation,  as  will  best  answer  the  intention  pf  the  devisor,  though^  in  the  case  of 
a  deed,  it  is  universally  taken  as  a  word  of  purchase.  The  v.  CoUib^  4  T.  R.  !2M  ; 
Dtan  v.  Pvduy,  5  T.  R.  299;  AwMt  v.  Jwia,  Salk.  238. 

Although  the  intention  of  the  parties  is  the  priroair  object  to  be  attended  to,  stOl 
it  must  be  expressed  in  such  lepd  words  as,  m  legal  construction,  can  carry  sach 
intention  into  effect  Driver  v.  JhmA,  3  M.  &  S.  25 ;  &  C.  3  Moore,  519 ;  &  C 
6  Price,  46 ;  Badddty  v.  LeppingtveUj  3  Burr.  1533.  In  reading  a  wfll,  reference 
must  always  be  had  to  rules  of  Taw.  Doe  v.  Lwkj  1  T.  R.  593.  Where  a  tenm 
is  used  in  a  will  to  which  the  law  has  annexed  one  idea,  and  common  opinion 
another,  the  latter  shall  prevail  Roe  v.  Vernon^  5  East,  51 ;  S.  C.l  Smith,  318. 
Where  the  term  has  obtained  a  definite  technical  meaning,  it  must  be  presumed 
that  the  testator  used  it  in  that  sense.  Lane  v.  Stanh^,  6  T.  R.  345l  It  has 
been  a  subject  of  regret  with  learned  judges,  that  wills  were  not  subjected  to  the 
same  strict  rules  of  construction  as  deeds,  «iace  the  relaxation  of  these  rules  has 
introduced  so  much  uncertain^  and  litigation.  Denn  v.  Mellon^  5  T.  R.  561 ; 
Doe  V.  JIUen,  8  T.  R.  502.  See  2  Powell,  Devises,  Jarman,  2;  8  PetersdorS; 
Abridg.  87-108 ;  2  Hilliard,  Abr.  518-^522.  It  has  been  suggested  that  marria^ 
articles  are  construed  even  more  liberally  than  wDls ;  and  that  the  rule  in  Shelley^ 
case  is  inapplicable  to  them.  They  are  regarded  as  made  for  the  benefit  of  clul- 
dren,  who  take  as  purchasers  for  a  consideration.  See  2  Hilliard,  25;  Feame, 
Conting.  Rem.  125 ;  BaU  v.  Colnum,  1  P.  Wms.  145. 

(h)  This  would  be  on  the  ground  of  the  general  exclusive  jurisdiction  of  Equity 
over  matters  of  trust  There  are  some  trusts,  as  bailments,  and  the  large  class  aif 
coses,  whero  the  action  for  money  had  and  received  for  another's  use  is  maintain- 
ed ex  aquuo  et  bono,  that  are  cognizable  at  law.  But  of  most  other  tnists  the 
jurisdiction  is  exclusive  in  Courts  of  Equity.    See  1  Stoiy,  £q.  §  60, 534. 
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uge  and  behdof  of  Philip  Holper  and  his  assigns  during  the  term  of 
his  natural  life ;  and  after  his  decease  to  the  use  of  Elizabeth,  his  in- 
tended wife,  during  the  term  of  her  natural  life :  anc(  after  her  de- 
cease then  upon  trust,  that  such  whole  moneys  or  the  lands  to  be  pur- 
chased shall  be  to  the  use  and  behoof  of  the  heir  male  of  the  body  of  the 
said  Ehzabeth  begotten  by  the  said  Philip  Holper,  and  to  the  heirs 
or  executors  of  such  heir  male ;  and  for  want  of  such  issue  to  the 
use  and  behoof  of  all  and  every  the  daughter  or  daughters  begotten 
by  the  said  Philip  Holper  upon  the  body  of  the  said  Elizabeth, 
equally  to  and  among  them,  and  to  their  heirs  or  executors,  and  if 
but  one,  to  that  daughter  only  and  ber  heirs  and  executors ;  and  in 
case  of  no  issue  of  the  said  intended  marriage,  then  to  the  use 
and  behoof  of  the  heirs,  executors,  or  administrators,  of  the  said 
Philip  Holper,  or  such  person  or  persons,  as  he  shall  by  his  will 
appoint. 

By  the  same  indentures  a  house  in  Leominster  with  certain  lands 
and  hereditaments,  of  which  I^ilip  Holper  was  seised  in  fee, 
were  conveyed  to  Snead  Davis  and  Geoi^  Wanklin,  their  heirs 
and  assigns ;  and  the  uses  and  trusts  were  declared  in  the  following 
manner : 

"  To  and  for  the  only  proper  use  and  behoof  of  the  said  Snead 
Davis  and  George  Wanklin  and  their  heirs  and  assigns  forever,  in 
trust  only,  and  to  and  for  the  several  uses,  intents  and  purposes, 
hereinafter  mentioned :  (that  is  to  say)  in  trust  for  the  said  Philip 
Holper,  his  heirs  and  assigns,  until  the  solemnization  of  the  said  mar- 
riage ;  and  from  and  after  the  consummation  of  the  same  then  to  and 
fqr  the  only  proper  use  and  behoof  of  the  said  Philip  Holper  and  his 
assigns  for  and  during  the  term  of  his  natural  life,  and  from  and  af- 
ter his  decease  then  to  the  use  and  behoof  of  the  said  Elizabeth  his 
intended  wife,  and  her  assigns' for  and  during  the  term  of 
her  natural  life ;  and  from  *and  after  the  several  deceases     [*  789] 
of  them,  the  said  Philip  Holper  and  Elizabeth,  his  wife, 
and  the  survivor  of  them,  then  to  the  use  and  behoof  of  the  heir 
male  of  the  body  of  the  said  Elizabeth  by  the  said  Philip  Holper 
lawfully  to  be  begotton  and  to  his  heirs ;  and  for  want  of  such  then 
to  the  use  and  behoof  of  all  and  every  the  daughter  and  daughters 
begotten  by  the  said  Philip  Holper  on  the  body  of  the  said  Elizabeth 
equally  to  and  among  them  and  their  heirs ;  and  if  but  one  daugh- 
ter, then  the  whole  to  such  daughter  and  her  heirs ; ''  and  if  there 
should  be  no  issue  of  the  marriage,  then  to  the  use  of  the  right  heirs 
of  Philip  Holper. 

The  issue  of  this  marriage  was  one  son,  Thomas  Holper,  and 
three  daughters,  Ann  Dovaston,  Jane  Brace,  and  Mary  Dovaston ; 
Thomas  Holper  in  1779  after  the  death  of  his  father,  liaving  obtain- 
ed from  his  mother  a  surrender  of  her  life-estate,  mortgaged  the 
house  in  Leominster  and  a  farm,  part  of  the  settled  estates,  to  Wil- 
liam Hare ;  and  the  Plaintiff  on  the  1st  of  May  following  took  an 
assignment  of  that  mortgage,  to  protect  other  demands,  for  which 
Holper  had  signed  an  agreement,  dated  the  30th  of  April,  to  charge 
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the  premises  by  way  of  mortgage ;  and  he  had  delivered  the  title- 
deeds  to  th^  Plaintiff.  The  Plaintiff  had  recovered  the  &nn  by 
ejectment :  but  the  house  was  in  the  possession  of  the  asters  of. 
Thomas  Holper  and  their  husbands.  In  1779  the  Plaintiff  brought 
an  ejectment  for  the  house ;  and  was  nonsuited.  In  1789,  Thomas 
Holper  being  dead  without  issue,  having  never  been  married,  and 
leaving  his  three  sisters  co-heiresses  at  law,  the  bill  was  filed  against 
the  widow  of  Philip  Holper,  her  three  daughters  with  their  husbands, 
Morris,  claiming  under  indentures  of  mortgage,  dated  the  15th  of 
March  1779,  and  other  persons ;  praying  a  foreclosure ;  and  that,  if 
the  indentures,  under  which  the  Defendant  Morris  claimed,  were  in 
fact  executed  on  the  day,  on  which  they  appear  to  bear  date,  then 
that  the  Plaintiff  may  be  permitted  to  redeem. 

The  defence  set  up  by  the  answers  was,  that,  as  the  settlement 
was  made  for  bona  fide  consideration,  and  all  the  issue  of  the  mar- 
riage were  equally  objects  of  such  provision,  and  the  legal  estates 
being  executed  in  the  trustees,  Thomas  Holper  had  only  an  equita- 
ble estate  ;  and,  if  he  took  an  estate-tail,  not  having  done  any  act 
to  bar  it,  the  daughters  are  entitled.  They  stated,  that  the  De- 
fendant Elizabeth  Holper  conveyed  the  premises  to  her 
[♦790]  son  merely  to  ♦qualify  him  to  vote:  but  the  conveyance 
was  not  intended  to  have  any  other  effect ;  and  he  agreed 
both  verbally  and  in  writing,  that  she  should  have  the  possession, 
and  a  lease  of  the  premises  for  life ;  and  the  deeds  of  conveyance 
were  deUvered  to  Jane  Brace ;  who  delivered  them  back  to  her 
mother ;  and  they  were  locked  up  in  a  bureau ;  but  Thomas  Holper 
broke  open  the  bureau  ;  and  took  them  out  without  her  knowledge. 
The  Defendant  Elizabeth  Holper  by  her  answer  stated,  that  several 
ejectments  had  been  brought  by  the  Plaintiff  and  abandoned. 

By  the  decree  made  at  the  Rolls  on  the  14th  of  July  1795  the 
bill  was  retained  for  twelve  months,  with  liberty  to  bring  an  eject- 
ment :  the  Defendants  being  restrained  from  setting  up  any  other 
defence  than  the  settlement  and  the  mortgage  to  Morris,  purporting 
to  bear  date  on  the  15th  of  March  1779.    The  ejectment  came  od 
to  be  tried  before  Baron  Thompson  at  the  assizes  at  Hereford  oa 
the  17th  of  March  1796 ;  when  it  was  suggested  for  the  Defendant, 
that  the  premises  were  vested  in  the  trustees  in  the  settlement,  and 
not  in  the  Plaintiff  as  mortgagee ;  upon  which  the  Plaintiff  waa 
nonsuited.     A  petition  was  presented  by  the  Plaintiff,  praying,  that 
the  nonsuit  might  be  set  aside,  and  that  he  might  be  at  liberty  to 
proceed  to  a  new  trial.     Upon  that  petition  on  the  11th  of  March 
1796  a  case  was  directed  for  the  opinion  of  the  Court  of  King's 
Bench  upon  the  question,  what  estate  and  interest  Thomas  Holper 
deceased,  the  mortgagor,  took  in  the  premises,  situate  at  Leominster, 
under  the  indentures  of  settlement,  dated  the  29th  and  30th  of  No- 
vember 1744.     The  case  came  on  to  be  argued  in  the  Court  of 
King's  Bench  on  the  10th  of  June ;  when  that  Court  declined  giv- 
ing any  opinion.     Under  these  circumstances  the  cause  was  again 
set  down  at  the  Rolls,  and  the  questions  made  were,  first,  whether 
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Thomas  Holper  took  a  vested  estate  under  the  description  of  heir 
male: 

Secondly,  if  he  did,  whether  he  took  an  estate-tail  or  an  estate 
in  fee. 

Mr.  Chraham  and  Mr.  Shutery  for  the  Plaintiff.  Lord  Coke's 
Comment  on  the  22d  and  23d  sections  of  Littleton  will  probably  be 
relied  on ;  where  it  is  laid  down,  that  if  there  is  a  lease  for  life  to 
A.  with  remainder  to  the  heirs  female  of  the  body  of  A., 
who  *diesy  leaving  a  son  and  a  daughter,  the  daughter  [*791] 
not  being  heir  general  cannot  take.  That  doctrine  re- 
ceived considerable  countenance  in  Counder  v»  Clarke  and  some 
subsequent  cases :  but  that  law  has  of  late  been  much  quarrelled 
with :  and  it  has  been  considered  as  a  strange  and  harsh  rule  ;  for 
though  it  is  generally  true,  that  nemo  est  Jueres  viveniu,  yet  in  com- 
mon acceptation  the  word  as  frequently  means  the  heir  apparent  as 
the  actual  heir  at  the  death  of  the  ancestor ;  and  though,  when  the 
statute  De  danis  (1)  has  received  the  proper  construction,  that  a 
person  under  the  description  of  heir  male  or  female,  though  not  heir 
general,  might  take  by  descent,  the  distinction  is  unreasonable,  yet 
it  is  laid  down  by  Lord  Coke,  that  in  the  case  of  a  purchase  it 
would  not  do.  In  a  great  variety  of  cases  upon  wills  that  distinc- 
tion has  not  been  adhered  to ;  but  the  contrary  doctrine  has  been 
held :  Archer^ s  Case  (2),  Beaumont  v.  Long  (3),  Harris  v.  Barnes  (4), 
and  many  other  cases,  which  are  all  collected  by  Mr.  Fearne.  The 
doctrine  is  very  much  discussed  by  Mr.  Hargrave  (5).  I  am  not 
aware  of  any  instance,  in  which  the  same  latitude  has  been  allowed 
to  the  intention  in  the  case  of  a  deed :  but  upon  the  principles,  upon 
which  deeds  are  now  construed,  it  would  prevail  even  in  the  case 
of  a  deed,  if  the  intention  is  clear  to  single  out  that  person.  But 
we  are  not  driven  to  the  necessity  of  contending  to  that  extent ; 
for  the  words  of  this  deed  clearly  mark  the  intention :  the  limitation 
being  to  <<  the  heir  male  of  the  body  of  the  said  Elizabeth  by  the 
said  Philip  Holper  lawfully  to  be  begotten ; "  not  merely  to  the  heir 
of  her  body.  The  moment  there  was  a  son,  no  other  person  could 
be  intended.  He  was  clearly  the  heir  pointed  out.  Though  the 
wife  survived,  no  other  person  could  be  that  special  heir.  The 
identity  of  person  is  sufficiently  marked;  and  there  can  be  no 
doubt  of  the  intention,  that  if  there  should  be  a  special  heir  of  their 
two  bodies,  a  person  answering  that  description  in  the  popular  sense, 
that  was  the  person  to  take  ;  and  in  that  case  there  could  not  be 
the  de&ult,  upon  which  the  limitation  over  was  to  take  place. 
Upon  the  other  construction,  that  the  person  to  take  must  be  heir 
male  at  the  death  of  the  wife,  what  would  be  the  situation  of  the 
eldest  son !     He  could  make  no  jointure,  no  provision  for  children. 

(1)  Westni.2;  13  Edw.  I. 

2)  1  Co.  oa 

(3)  Darbison  on  Ihe  demise  ofLtrng  v.  BtaumotUf  1  P.  W.  229. 

(4)  4  Burr.  2157. 

(5)  Co.  lit  24  6.  note  145. 
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He  might  live  to  an  advanced  age  without  any  certain  provision. 
The  Court  must  consider,  with  what  view  such  a  deed  was  made. 
The  trust  as  to  the  8002.  b  certainly  different  from  that  of 
[*792]  the  land.  They  *  intended  as  much  as  possible  to  avoid 
tying  up  the  estate  either  in  tail  general  or  special ;  for 
the  subsequent  limitation  is  to  the  daughters  in  fee.  Modoc  v. 
Jackson  (l)y  though  upon  leasehold  i»operty,  applies  to  this  case 
as  to  vesting. 

The  Master  of  the  Rolls  stopped  the  Counsel  for  the  Plain- 
tiff on  the  second  point ;  declaring,  that,  be  was  clearly  of  opinicMi, 
until  he  should  hear  the  other  side,  that  Thomas  Holper  would  have 
been  tenant  in  fee  simple ;  and  it  was  impossible  under  such  words 
in  a  deed  to  make  him  tenant  in  tail. 

Mr.  Llof/d  and  Mr.  Stanley y  for  the  Defendants.  With  respect 
to  that  point  this  is  a  deed  certainly  very  ill  drawn.  The  limitations 
are  meant  to  be  extended  through  all  the  issue  of  the  marriage.  The 
intention  as  to  the  800Z.  and  as  to  the  house  in  Leominster  are  the 
same.  With  respect  to  the  former,  being  an  executory  trust,  the 
Court  would  have  construed  it  a  strict  settlement.  The  intention 
could  not  be  to  give  it  to  a  son  unborn  in  fee.  Suppose,  it  vested 
in  the  eldest  son  ;  and  he  had  died,  leaving  a  daughter :  a  second 
son  could  not  have  taken  any  thing.  Could  that  be  the  intention  ? 
It  was  to  go  to  the  daughters  in  the  events  mentioned  in  the  setde- 
ment.  It  is  clear,  the  reversion  in  fee  is  not  to  take  effect,  if  there 
is  any  issue  whatever.  The  words  "/or  want  of  mch  "  mean  for 
want  of  issue  of  the  body  of  the  heir  male.  The  intention  to  give 
this  to  the  eldest  son  and  his  heirs  is  unnatural.  If  this  instrument 
was  a  will,  it  must  have  been  held  an  estate  tail ;  because  during  the 
lives  of  his  sisters  he  could  not  have  died  without  an  heir ;  Tyte  v. 
Wittia  (2).  TUburgh  v.  Barbut  (3)  ;  and  there  is  no  difference  be- 
tween a  will  and  a  deed,  if  the  intention  is  clear.  If  the  Court  is 
satisfied  as  to  that,  there  is  no  rule  to  prevent  these  words  from  rais- 
ing an  estate  tail  in  a  deed  as  in  a  will.  In  Beresford's  Case  (4) 
the  rules  as  to  construing  deeds  are  laid  down.  Leigh  v.  Brace  (5), 
Beckys  Case  (6).  Even  in  Lord  Coke's  time  many  words  made  an 
estate  tail  besides  <<  heirs  of  the  body.^' 

As  to  the  first  point,  there  is  no  doubt,  that  this  is  a  remainder  ; 
the  ancestor  taking  an  estate  for  life.     At  what  time  did  this  re- 
mainder vest  in  Thomas  Holper  ?     It  could  not  vest  upon 
[♦  793]     his  birth ;  for  he  could  ♦  not  answer  the  description  of  heir 
male  during  the  life  of  his  father.     In  Beaumont  v.  Longy 

(1)  2  Bro.  C.  C.  568.  It  has  been  more  than  once  observed,  at  the  bar,  that 
this  case  turned  upon  a  point  wholly  collateral ;  though  there  was  some  discuaBion 
upon  tliat,  which  is  tlie  subject  of  the  Report 

(2)  For.  1. 

(3   1  Ve8.89;  3  Atk.  617. 

(4)  7  Co.  41. 

(5)  Carth.  343;  5  Mod.  2G6;  1  Ld.  Raym.  101. 

(6)  Litt  Rep.  344;  Feame's  Cont  Rem.  514. 

VOL.  IV.  45* 
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NetDComdn  t.  Barkham  (1),  and  all  those  cases,  the  description  marked 
the  person  as  precisely,  as  if  a  living  person  had  been  named.  In 
this  deed  there  is  a  particular  diescription ;  and  the  general  descrip- 
tion <<  heir  mak  "  must  be  referred  to  the  death  of  the  executor. 
Thomas  Holper  not  answering  the  description  at  that  time  took  no 
interest  whatever.  Madoc  v.  Jacks<m\  which  is  not  correctly  report- 
ed, does  not  apply. 

The  Master  of  the  Rolls  desired  the  Plaintiff's  Counsel  to  con- 
fine his  reply  to  the  first  point. 

Mr.  Grahamy  in  reply.  This  is  a  limitation  to  the  heir  apparent ; 
and  the  words  are  equivalent  to  a  limitation  to  the  first  and  other 
sons ;  and  it  was  a  vested  interest  at  the  birth  of  the  first  son.' 
There  are  many  exceptions  to  the  rule  that  nemo  est  hares  viverUis ; 
because  the  word  ^'  heir  "  in  the  vulgar  acceptation  is  commonly  ap- 
plied to  the  heir  apparent :  and  this  construction  holds  even  upon  a 
deed.  In  Jones  v.  Morgan  (2)  Lord  Thurlow  lays  down  the  rule, 
that  in  all  cases,  where  a  party  takes  in  the  character  of  heir,  he 
must  take  in  the  quality  of  heir,  that  is,  by  descent.  That  case  has 
subverted  the  authority  of  Bagshaw  v.  Spencer  (3),  and  established, 
that  there  can  be  no  different  construction  upon  a  trust  executed. 
If  the  Court  rejects  the  idea  of  descriptio  person^f  and  considers 
this  limitation  as  ambulatory  till  the  death,  then  it  must  be  held, 
that  the  wife  had  an  estate  tail ;  which  is  going  beyond  the  De- 
fendant's argument,  and  would  certainly  defeat  the  intention  of 
the  settlement ;  which  is,  that  she  should  have  only  an  estate  for 
life. 

July  nth.  Master  of  the  Rolls  [Sir  Richard  Pepper 
Arden].  This  is  a  legal  question :  but  I  am  desired  on  account  of 
the  small  value  to  give  my  opinion.  It  has  not  been  formed  with- 
out due  deliberation ;  as  I  feel  that  there  is  some  little  difficulty  in 
the  case.  The  premises  were  conveyed  to  trustees ;  and  the  words 
appeared  to  me  to  convey  a  legal  estate  for  life ;  upon  which  I  or- 
dered an  ejectment  to  be  brought.  At  the  trial  they  thought  it  was 
a  point  to  be  started,  that,  the  legal  estate  was  in  trus- 
tees ;  upon  which  the  Plaintifi*  was  nonsuited.  *  Upon  a  [*  794] 
petition  to  me  I  made  them  pay  the  costs  of  that  nonsuit ; 
and  then  I  directed  a  case  for  the  opinion  of  the  Court  of  King's 
Bench.  Upon  the  same  ground  that  Court  would  not  give  an  opin- 
ion (4). 

It  is  to  be  observed,  that  this  is  the  case  of  a  deed,  not  of  a  will ; 
and  the  question  is,  what  is  the  legal  eflect  of  these  words  in  a 
deed.  It  was  contended,  that  if  Thomas  Holper,  the  son,  took  any 
estate,  it  was  an  estate  tail ;  and  no  recovery  having  been  suffered, 
the  daughters  are  entitled :  also,  that  he  had  no  estate  during  the 


(1)  Amb.  8,  by  the  name  of  Mweaman  v.  BdkUm  HoapUd^  and  in  Mr.  Har- 
grave*8  note  145,  Co.  Litt  24  h»  Brown  v.  Barkham, 

(2)  1  Bro.  C.  C.  206. 
"^   1  Ves.  142 ;  2  Atk.  246, 570, 577. 

Parsons  v.  Parsons^  post^  voL  v.  578. 
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life  of  his  mother,  bat  a  contingent  remainder  upon  her  death.  I 
will  not  decide,  what  would  luive  been  the  construction  of  such 
words,  if  they  had  occurred  in  a  will.  The  words  ^^  heir  male  "  maj 
be  fumen  coUectioum  (I)  ;  but  in  a  deed  such  a  constructicm  cannot 
obtain.  This  must  be  held  as  designaiio  persona  of  the  person, 
who  should  be  heir  male  of  the  wife  at  the  time  of  her  death ;  and 
the  true  construction  is,  that  it  is  an  estate  in  fee  to  the  person  an- 
swering that  description.  LoddingUm  v.  Erne  (2)  and  CSerAr,  or 
Cheek  V.  Day  (3)  were  relied  upon  in  the  Ckmrt  of  King's  Bench ; 
where  they  did  go  some  way  into  the  aigument  The  construction 
upon  words  of  this  sort  in  a  will,  to  effectuate  the  general  intention 
to  include  all  the  issue  is  perfectly  established :  but  there  is  no  in- 
stance of  the  Court's  construing  words  contrary  to  their  legal  import 
in  so  solemn  an  instrument  as  a  marriage-setdement. 

In  a  case  before  Lord  Bathurst,  in  which  I  was  Counsel,  it  was 
strongly  argued,  that,  though  it  was  the  case  of  a  deed,  the  inter- 
pretation of  the  words  <'  issue  male  "  might  according  to  the  obvious 
necessary  meaning  be  held  synonymous  with  <<  heirs  male  of  the 
body."  That  was  the  case  of  Fitzherbert  v.  Heathcotey  in  Chancery, 
upon  the  9th  of  December,  1771.  It  was  a  grant  of  a  rent-chaige 
of  20J.  a  year  issuing  out  of  land.  The  party  continued  to  pay  it 
till  his  death  in  1748.  His  son  Michael  refused  to  pay  it ;  insbtmg, 
that  his  fiither  was  only  tenant  for  life,  with  remainder  to  him  in 
tail.  It  appeared,  that  part  of  the  premises  were  limited  to  the 
father  for  life ;  remainder  to  his  son  Michael  in  tail ;  remainder 
over :  but  the  capital  messuage  and  other  lands  were  lim- 
[*  795]  ited  to  the  father  for  life ;  *  remainder  after  his  decease  to 
his  issue  male;  and  for  want  of  such  issue,  to  him,  the 
father,  in  fee.  There  was  no  doubt,  that  they  meant  the  same  as 
the  first  and  other  sons  in  tail  male.  Mr.  Fazakerley  and  Mr.  Wil- 
braham,  who  had  been  fixed  upon  to  decide  it  by  their  opinion,  held, 
that  the  father  had  an  estate  for  life ;  remainder  to  his  three  sons, 
as  joint-tenants  for  life  only ;  remainder  to  the  father  in  fee.  The 
son  refused  to  abide  by  that  opinion ;  and  suffered  a  recovery ;  and 
devised  the  estate.  The  bill  was  filed  by  the  heir  at  law  of  the 
grantee.  Lord  Bathurst  was  clearly  of  opinion,  that  by  the  words 
<<  issue  male "  in  a  deed  they  took  only  as  purchasers  and  joint- 
tenants  for  life ;  and  decreed  according  to  the  prayer  of  the  bilK 

That  the  word  ^^  isssue  "  in  a  deed  is  a  word  of  purchase,  Coke  Lit- 
tleton was  also  relied  on.  This  is  the  case  of  a  deed.  Therefore  I  am 
of  opinion,  that  the  limitation  subsequent  to  the  estate  for  life  of  Eliza- 
beth Helper  was  a  contingent  remainder  to  such  person,  as  would 
be  the  heir  male  of  her  body  at  her  death,  in  fee ;  and  as  nemo  est 
hares  vwmtis^  and  Thomas  Helper  died  in  the  life  of  his  mother, 
that  remcdnder  never  took  place :  but  it  vested  in  the  three  daugh- 

(1)  See  Pyf^  v.  Pyoi^  1  Ves.  335;  potH^  vol.  xv.  99,  and  the  note ;  and  Mr. 
Belt's  Supr.  ibl. 

(2)  1  Salk.  224 ;  1  Lord  Raym.  208. 

(3)  Stated  in  Feame's  Cont  Rem.  228,  from  tbe  various  Reports. 
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ten.    The  consequence  i%  that  the  bill  miut  be  dumiflwd ;  and  the 
mortgagee  has  lost  aU  his  money.    I  will  give  no  costs. 

1.  The  comtB  of  common  law  will  not  answer  a  case  sent  to  them  respecting 
a  trust    Panona  v.  PanonSf  5  Ves.  561. 

ti.  As  to  the  occasional  construction  of  the  words  ^  heir  male,"  or,  *'  heir  of  the 
body,"  in  order  to  give  effect  to  the  intention  of  a  testator;  see,  anfe,  note  4  to 
TMkiBMmv.  ffMSMLiV.fiSff;  andastotheoQnstnictionofthewoid*«i 
see  notes  1  and  3  to  Jiodbky  ▼.  Mawb^^  1 V.  143. 


EYRE  V.  WAKE. 

[1799,  July  la] 


Upon  petition  praving  reference  to  the  Master  as  to  the  state  of  the  Plaintiff  and 
her  foEtane  and  directioni  for  her  maintenance,  the  property  bein^  too  small  to 
bear  a  commission  of  lunacy,  an  order  was  made  upon  affidavita,  without  a 
reference,  for  payment  of  the  dividends  for  the  two.  ensuing  quarters,  (a) 

Mart  Etre  by  her  will  gave  to  Charles  Eyre  and  William  Wake 
500/.  upon  trust  to  place  the  same  out  at  interest,  and  apply  the 
same  in  such  manner,  as  they  should  deem  most  advisable,  for  the 
benefit  of  her  niece  Ann  Eyre,  until  she  should  be  recovered  from 
her  then  unfortunate  situation ;  and  if  she  should  recover,  to  pay 
the  said  sum  of  500/.  to  her ;  and  if  not,  then  that  the  same  should 
be  paid  to  her  executors  or  administrators  inmiediately  after  her  de- 
cease. The  testatrix  gave  the  residue  of  her  personal  estate  to  her 
sister  Clementina  Eyre  and  Ann  Eyre  equally,  share  and  share  alike ; 
and  she  appointed  her  trustees  executors. 

By  a  codicil  the  testatrix  revoked  such  part  of  her  will  as  directed 
the  pajrment  of  a  moiety  of  the  residue  of  her  personal 
estate  to  *Ann  Eyre;  and  she  directed  that  the  same     [*796] 
should  be  retained  by  her  executors,  and  disposed  of  by 
them  in  trust  for  Ann  Eyre. 

Clementina  Eyre  by  her  will  gave  to  the  same  trustees  140/.  upon 
trust  to  place  the  same  out  at  interest,  and  apply  the  interest  for  the 
support  and  maintenance  of  Ann  Eyre,  as  they  should  judge  proper, 
so  long  as  she  should  remain  in  her  unhappy  situation ;  and  if  she 
should  be  restored  to  her  health  and  former  state  of  mind,  to  pay 
the  principal  to  her :  but  if  she  should  die  under  the  pressure  of  the 
disorder,  then  it  was  directed  to  sink  into  the  residue  of  the  testa- 
trix's personal  estate.  She  also  appointed  the  trustees  her  execu- 
tors. By  a  codicil  she  reduced  the  bequest  for  the  benefit  of  Ann 
Eyre  to  100/. ;  which  she  gave  to  William  Wake  only  upon  the 
same  trusts. 

(a)  It  is  presumed  that  the  economy  with  which  proceedings  in  the  matters  of 
lunatics  are  conducted  in  the  United  States  would  supersede  the  necessity  of  any 
application  like  that  in  the  present  case.  With  regani  to  the  proceedings  for  the 
appointmeat  of  a  Committee,  see  2  Baiboor,  Gk  Pr.  39&-342. 
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The  legacies  given  for  the  benefit  (^  Ann  Eyie  by  these  two  wilk 
and  a  moiety  of  the  residue  of  the  personal  estate  bequeathed  by 
the  former  produced  1700/.  3  per  cent  Consolidated  Bank  Annuities 
and  53/.  &s.  6d.  cash.  Ann  Eyre  was  also  entitled  to  200/.  vested 
in  James  Farrer  for  her  sole  use  and  benefit ;  which  sum  was  secured 
upon  mortgage  of  certain  leasehold  premises;  and  to  16/.  13<.  4d, 
being  one  moiety  of  a  third  of  100/.,  secured  upon  turnpike  tolls, 
bequeathed  to  her  by  Mrs.  Freeman.  Her  interest  under  these  three 
wills  constituted  the  whole  of  her  property.  She  still  continued  in  a 
weak  state  of  mind,  unable  to  manage  her  afiairs ;  and  had  been  for 
some  time  under  the  protection  of  James  Farrer,  her  maternal  uncle 
and  one  of  the  next  of  kin.  In  Trinity  Term  last  she  by  James 
Farrer,  her  next  friend,  filed  a  bill  against  the  widow  and  executrix 
of  William  Wake,  in  whose  name  the  stock  was  standing,  praying 
a  transfer  of  the  stock  and  payment  of  the  cash  balance  to  the  Ac^ 
countant-General,  to  be  laid  out ;  and  that  the  necessary  directions 
might  be  given  for  the  support  and  comfort  of  the  Plaintiff  Ann 
Eyre. 

The  Defendant  by  her  answer  suggested,  that  the  Plaintiff  Ann 
Eyre  had  a  paternal  uncle ;  and  she  offered  to  transfer  the  stock  and 
pay  the  balance,  as  the  Court  should  direct. 

No  farther  proceedings  were  bad  in  the  cause,  till  a  petition  was 
presented  by  the  Plaintiffs,  stating  these  facts ;  and  that  the  interest  of 
the  200/.  secured  on  the  leasehold  mortgage  had  been  from 
[*  797]  time  ♦  to  time  received  by  or  accounted  for  to  Farrer,  and 
applied  for  the  benefit  of  Ann  Eyre.  The  petition  sug- 
gested, that  the  property  was  not  suflicient  to  defray  the  expense  of 
a  Commission  of  Lunacy ;  and  prayed,  that  it  might  be  referred  to 
the  Master  to  inquire  and  state,  what  is  the  state  of  mind  and  con- 
dition in  point  of  health  of  the  petitioner  Ann  Eyre ;  and  whether 
she  is  in  a  capacity  of  taking  care  of  herself  and  her  affairs ;  also, 
by  whom  and  in  what  manner  she  has  been  and  is  maintained  and 
supported ;  what  is  her  fortune ;  who  is  in  the  receipt  thereof;  and 
that  the  Defendant  may  transfer  the  stock  and  pay  the  balance  of 
cash  in  her  hands  to  the  Accountant-General  in  trust  in  the  matter 
of  Ann  Eyre,  or  to  the  credit  of  the  cause ;  that  the  Master  may 
tax  the  costs  of  the  Defendant,  to  be  retained  out  of  the  cash  in  her 
hands ;  and  that  the  residue  of  the  cash ;  and  all  future  dividends 
upon  the 'stock  may  be  paid  to  the  petitioner  Farrer  from  time  to  time^ 
to  be  applied  in  the  first  place  in  discharging  the  costs  incurred  by 
him  in  this  suit  and  application,  and  otherwise  in  the  subsequent 
proceedings,  and  afterwards  in  the  maintenance,  support,  and  cloth- 
ing, of  Ann  Eyre. 

The  balance  of  dividends  upon  the  Bank  Annuities,  after  tak- 
ing credit  for  the  maintenance  and  clothing  of  Ann  E]rre,  was 
29/.  5s. 

Mr.  Richards,  in  support  of  the  petition. 

The  Lord  Chancellor  [Loughborough]  said,  this  was  in  effect 
a  petition  for  a  Commission  of  Lunacy ;  and  he  was  afraid  of  estab* 
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lishing  the  precedent.      His  Lordship  observed;  that  a  Commission 
ought  not  to  cost  1007. 

Mr.  Barkery  (Clerk  in  Court)  being  referred  to,  said  the  expense  of 
a  Commission  was  about  120/.;  but  by  great  parsimony  it  might  be 
brought  within  1002. 

The  Lord  Chancellob  then  said,  he  was  doing  an  irregular  thing;  ' 
but  might  as  well  do  it  completely  ;  and  therefore  upon  producing 
affidavits  of  the  state  of  the  petitioner's  mind  and  the  amount  of  her 
fortune  he  would  without  a  reference  order  payment  of  the  dividends 
of  the  two  next  quarters,  or  a  year ;  and  then  they  must  apply  again 
by  a  short  petition ;  as  the  Court  must  know  the  state  of  her  mind 
and  the  amount  of  her  fortune  from  time  to  time. 

*  The  order  was  drawn  up  for  payment  of  the  dividends  [*  798] 
of  the  next  two  quarters  (1).     

Im BEciLiTT  of  mind,  whether  constant  fi:om  the  party's  birth,  or  the  consequence 
of  old  ace,  or  accident,  may,  though  not  strictly  amounting  to  lunacy,  be  made 
the  foundation  of  a  commission,  in  the  nature  of  a  writ  de  lunatico  tnquirendo : 
Shenooody.  Saunderaon,  19  Ves.  286;  Ex  parte  Crtanner,12  Vcs.  445,  453;  db- 
eon  V.  JetfeSj  6  Ves.  273 ;  Eidgeway  v.  Darwinj  8  Ves.  65:  but  this  is  from  con- 
sideration of  the  exposed  state  of  sach  imbecile  persons ;  when  their  protection 
can  be  otherwise  provided  for  and  secured,  the  CSourt,  notwithstanding  its  general 
disinclination  to  allow  a  petition  to  be  substituted  for  a  commission,  may,  as  in  the 
present  case,  permit  that  course  under  particular  circumstances.  Bird  v.  Lefevre, 
4  Brown,  100.  And  it  seems  the  Great  Seal  is  not  bound  to  issue  a  commission, 
whenever  the  ftct  of  lunacy  is  established ;  the  proper  object  of  such  a  proceed- 
ing bein^  the  welfare  of  the  party,  it  must  be  detennined  by  sound  discretion, 
whether  it  is,  or  is  not,  fit  to  issue  a  commission.  Ex  parte  Tondinsofiy  1  Ves.  &. 
Bea.  58 ;  Ex  parte  jJXibinson,  Jacob's  Rep.  335.  It  should  be  observed,  however, 
that  Lord  Haidwicke  seems  to  have  been  of  opinion,  as  the  writ  de  ideoiaj  or  de 
lunatioo  itiqmrtndoj  is  an  original  writ,  to  which  the  subject  is  entitled  er  dtbUo 
juHUuBf  the  same  principle  should  be  observed  with  respect  to  commissions  in  the 
'  nature  of  those  writs.  This  opinion  his  Lordship  expressed,  as  appears  from  Mr. 
Forrestei's  ms.  upon  the  occasion  of  a  petition  of  appeal  bein^  presented  to  the 
House  of  Lords,  in  the  case  of  Ljfhu  v.  RoehforL  The  petition  complained  of 
several  orders  made  by  the  Lord  dhancellor  of  Ireland,  awarding  a  commission  of 
idiotcy  or  lunacy.  The  respondent  answered,  that  such  proceedings  were  of  the 
petty-bag  side  of  the  Court  according  to  the  course  or  the  common  law,  and 
although  a  writ  of  error  might  lie  on  the  record  of  a  judgment,  yet  it  was  not 
usual  to  receive  appeals  from  inierloeuiofy  orders  made  on  that  side  of  the  Court. 
On  the  13th  February,  1759,  it  was  moved,  that  their  Lordships  should  be  sum- 
moned for  the  15th,  and  that  it  should  be  then  taken  in  consideration  whether  the 
appeal  would  lie.  On  the  day  appointed.  Lord  Hardwicke  intimated  the  opinion 
already  stated,  and  added  that,  the  petitioner  was  premature  in  complaining  of  the 
proceeding  in  that  stafe ;  when  a  commission  is  granted,  his  Lordship  said,  a 
defence  may  perhaps  be  made,  preventing  a  return  upon  the  inauisition  of  the 
party's  idiotcy  or  lunacy ;  but  supposing  such  inquisition  found  and  returned,  still 
it  may  be  traversed,  and  a  trial  had  in  B.  R.  by  a  jury,  where,  if  an  erroneous 

'    "^    *•  vouldfie 


ent  be  given,  a  writ  of  error  in  Parliament  would  fie :  and  therefore,  he  con- 
cluSed,  the  appeal  in  this  first  instance  was  wrong.  On  the  same  day,  it  was 
(Hfckurtd,  by  the  Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  no 
appeal  to  that  House  lies  from  an  order  awarding  a  commission  of  idiotcy  or 
lunacy,  by  the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners  of  the 

il)  There  have  been  instances  before  Lords  Northington  and  Thuriow  of  a 
srence  to  the  Master  in  similar  cases :  the  fund  being  too  small  to  bear  the  ex- 
pense of  a  commission.  In  the  last  case  before  Lord  Thuriow  the  income  was 
only  752.  a  year. 
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GieatSea].  See  farther  as  to  this  caM,the  report  cf  Hmm  v.  The  EaitfEbu 
7Br.P.C.  319, (foL  edit) and  Bod^mi  v.  AtMi^6Br.  P.  C.  329;  inm  which 
last  cited  report  it  appears,  that  although  one  commimion  may  he  the  right  of  the 
Bubject,  ]ret  when  the  ouestion  has  been  once  tried,  the  Court  of  Chancery  is  not 
bound  to  issue  a  second  commiasion:  and  that  it  has  not,  in  all  cases,  even  a  dis- 
cretionary jiotoer  to  do  so. 

With  respect  to  traverses  of  inquisitions;  see,  seiC,  the  notes  to  £rniyie^ni^, 
6  V.  450. 


BULLOCK  V.  MENZIES. 

[1799,J0LT19.] 

The  Court  refused  to  order  a  provision  for  a  married  woman  out  of  dividends  and 
interest,  to  which  she  was  entitled  for  life ;  she  refusing  to  live  with  her  hus- 
band, an  officer  abroad  with  his  regiment,  and  willing  to  receive  her.  If  he 
had  deserted  her,  that  would  be  a  ^xxd  ground,  (a) 

Elizabeth  Tbehee  Hall,  wife  of  John  Stuart  Hall,  was  under 
the  will  of  her  first  husband  entitled  for  her  life  to  the  use  of  her 
jewels,  and  of  his  plate,  furniture,  pictures,  horses,  and  carriages,  and 
also  to  one  third  of  the  residue  of  his  personal  estate ;  which  he  had 
by  his  will  directed  to  be  lent  out  on  good  security,  and  the  interest 
to  be  regularly  paid  to  her  for  her  use  and  benefit ;  and  that  she 
might  enjoy  the  same  during  her  natural  life ;  and  after  her  death 
the  principal  to  be  for  their  two  children. 

By  the  decree  made  upon  the  22d  of  November,  1796,  the  usual 
accounts  were  directed  ;  and  it  was  ordered,  that  the  money  arising 
by  sale  of  such  of  the  jewels,  plate,  furniture,  &c  as  had  been  soM, 
should  be  paid  into  the  bank  ;  and  it  was  declared,  that  the  interest 
of  the  money  produced  by  such  sale,  and  the  use  and  possession  of 
such  of  the  said  articles,  as  remained  unsold,  and  also  the  interest  of 
one  third  of  the  residue  of  the  testator's  personal  estate,  belonged  to 
the  Defendant  John  Stuart  Hall  and  his  wife  in  her  right  during 
her  Ufe,  with  liberty  upon  her  death  for  any  person  interested  to 
apply. 

In  July  1797,  upon  the  petition  of  Mrs.  HaD,  stating,  that  her 
husband  was  a  captain  in  the  38th  regiment,  and  was  then  with 
his  regiment  in  the  West  Indies,  for  which  place  he  embarked  in 
April  1796,  an  order  was  made,  that  out  of  one  third  of  the  dividends 
upon  27,520/.  6s.  8d.  3  per  cent  Consolidated  Bank  Annuities  the 
yearly  sum  of  2002.  firom  Christmas  last  should  be  paid  to  the  peti- 
tioner by  half-yearly  payments. 

(a)  As  to  the  equity  of  the  wife  to  a  provision  out  of  the  separate  estate,  see 
orOe,  notes  (a)  and  (d)  Baa  v.  Montgomery,  2  V.  191.  If  the  separation  of  the  wife 
from  her  husband  is  voluntaiy  on  her  part,  and  is  caused  by  no  cruelty  or  ill  treat- 
ment; or  if  he  is  bonafdey  ready  and  willing  and  able  to  maintain  her,  and  she, 
without  good  cause,  chooses  to  remain  separate  from  him ;  or  if  she  already  has 
competent  maintenance,  Courts  of  Equity  will  afibrd  her  no  aid  in  securing  an 
equitable  provision.  See  2  Story,  £q.  Jur.  §1426;  ofife,  p.  146,  Ccar  v.  Easior 
brooke. 
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In  June  1798,  the  husband  presented  a  petition,  stating  his 
return  from  the  West  Indies  in  the  NoTember  preceding;  and 
that  since  his  return  he  had  been  always  willing  to  receive  his 
wife  to  reside  with  him,  but  which  she  declined  to  do;  and 
praying,  that  the  said  order  might  be  varied  by  directing,  that  the 
said  sum  of  200/.  might  be  p^d  to  him  and  her  jointly.  Mrs.  Hall 
refused  to  consent  to  the  prayer  of  that  petition ;  and  therefore  the 
order,  that  had  been  obtained  by  her,  was  discharged. 

Mrs.  Hall  afterwards  presented  a  petition ;  stating,  that  her  hus- 
band has  no  other  property  than  his  pay  to  support  her  and  himself; 
that  since  her  annuity  ceased  she  has  lived  at  the  expense  of  her 
friends ;  that  her  husband  has  exchanged  into  the  86th  regiment, 
and  is  now  in  the  East  Indies,  or  upon  his  passage ;  and  sailed  on 
the  24th  of  November  1798 ;  that  his  reason  for  exchanging  was, 
as  the  petitioner  verily  believes,  to  avoid  his  creditors ;  and  since  he 
sailed  he  has  been  outlawed  in  an  action  for  300/. ;  which  outlawry 
is  now  in  force  against  him ;  that  before  he  left  England  he  did  not 
make  any  arrangement  or  provision  for  the  majuitenance  of  the  pe- 
titioner. The  petition  prayed  an  order  for  payment  of  the  said  an- 
nuity to  the  petitioner  out  of  one  third  of  the  stock  and  cash,  to 
commence  from  Christmas  1797,  or  such  other  payment  as  the 
Court  should  think  fit. 

The  funds,  to  the  dividends  and  interest  of  one  third  of  which 
the  petitioner  was  entitled  for  her  life,  were  32,868/.  6s.  4<2.  3  per 
cent.  Consolidated  Bank  Annuities,  and  776/.  lis.  lOd.  cash. 

The  Attorney  General  [Sir  John  Mitford]  (a)  and  Mr.  Piggotty 
in  support  of  the  Petition,  cited  ABerton  v.  Mnowel,  from  a  manu- 
script note ;  in  which  the  Court  made  such  an  order  for  a  provision 
for  Mrs.  Knowel  out  of  interest,  to  which  she  was  entitled  for  her 
life :  her  husband  having  deserted  her. 

Lord  Chancellor  [Loughbobough].  That  is  a  ground  (1). 
But  here  is  an  officer,  going  from  place  to  place  in  the 
course  of  his  duty ;  and  he  is  willing  to  *  receive  her.  I  [*  800] 
cannot,  because  a  woman  does  not  choose  to  live  with  her 
husband,  decree  a  separation  between  husband  and  wife,  and  give 
her  a  separate  alunony.  It  is  his  property  in  her  right  Her  mar- 
riage with  him  might  have  been  prudent,  or  not :  but  she  is  his  wife ; 
and  he  is  willing  to  support  her  and  himself  with  this  fund  (2). 

The  Petition  was  dismissed.  

Sek,  anU,  note  1  to  BaU  v.  JUbn^gonery,  2  V.  191. 

(a)  It  will  be  observed  that  this  ease  came  befoie  the  Court  July  19th,  1799L 
oily  two  dav8  previously,  Sir  John  Scott,  the  Attorney  General,  on  the  death  of 
^  James  Eyre,  had  been  appointed  Lord  Chief  Justice  of  the  Common  Pleas 
and  raised  to  the  peerage  as  Baron  Eldon.  Sir  John  Mitford,  who  was  the  Solici- 
tor General,  naturally  succeeded  to  the  vacant  place.  See  poH^  p.  851,  and  for  a 
sketch  of  the  career  of  Sir  John  Mitford,  (Lord  Redesdale),  see  cmte,  1  V.  31 ;  of 
Lord  Eldon,  aniey  1  V.  30. 

Wnghi  V.  MnrUyy  poat^  voL  xi.  12. 

See  BaU  v.  Montgomayy  anie^  vol.  iL  191,  and  the  note,  199;  4  Bro.  C.  C 

Carr  v.  Eoiiabro^ante,  146. 
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BRANDER  «.  BRANDER. 

» 

[1799,  July  22.] 

The  5  per  cent  aimaities  of  1797  created  upon  the  subscription  of  the  Bank  for 
the  public  service  and  in  poniuance  of  a  resolution  of  the  Bank  divided  among 
the  proprietors  of  bank  stock  pro  rata  are  considered  as  an  accretion  to  the 
capital ;  and  therefore  a  person  entitled  for  life  can  have  the  benefit  of  it  by 
way  of  dividend  only. 

Bt  the  decree  pronounced  in  this  cause  John  Spicker  Brander 
was  declared  entitled  to  the  residue  of  the  testator's  personal  estate 
for  his  life,  subject  to  an  annuity.  The  residue  consisted  of  9996i. 
2«.  3(2.  Bank  3  per  cent.  Annuities :  10,000/.  Bank  Stock :  10002. 
Bank  5  per  cent.  Annuities  of  1797 ;  and  351/.  Is.  9d.  cash ;  stand- 
ing in  the  name  of  the  Accountant  General  in  trust  in  the  cause. 
The  testator  died  in  1787. 

The  fund  of  1000/.  Bank  5  per  cent.  Annuities  of  1797  arose 
from  the  transaction  between  Grovernment  and  the  Bank  in  that 
year :  the  Bank  having  subscribed  and  paid  out  of  their  funds  for 
the  service  of  the  public  the  sum  of  1,000,000/. ;  and  received  for 
the  same  1,125,000/.  5  per  cent.  Annuities  of  1797.  The  Bank 
lately,  in  1799,  came  to  the  following  resolution  ;  that  a  participa- 
tion of  the  sum  of  1,125,000/.  of  the  5  per  cent.  Annuities  of 
1797  standing  in  the  name  of  the  Governor  and  Co.  of  the  Bank  of 
England,  be  made  among  the  present  proprietors  of  Bank  Stock  pro 
rata  according  to  their  respective  interests :  the  transfer  of  the  same 
to  be  made  upon  the  1st  day  of  June  1799.  In  pursuance  of  this 
resolution  the  Bank  transferred  1000/.  5  per  cent.  Bank  Annuities 
of  1797  to  the  Accountant-General,  in  trust'  in  this  cause ;  being 
the  proportion  to  which  John  Spicker  Brander  was  entitled  under 
such  resolution  in  respect  of  the  said  1000/.  Bank  Stock. 

A  petition  was  presented  by  John  Spicker  Brander  and  by  John 
Lloyd,  the  personal  representative  of  the  annuitant ;  praying,  that 
out  of  the  sum  of  351/.  Is.  9d.  cash,  the  arrears  of  the  annuity  may 
be  paid ;  and  that  the  residue  thereof  may  be  paid  to  the 
[*801]  *  petitioner  John  Spicker  Brander;  and  that  the  whde  of 
the  interest  and  dividends  due  and  to  grow  due  upon  the 
said  10,000/.  Bank  Stock  and  9996/.  2^.  3^.  Bank  3  per  cent 
Annuities  may  from  time  to  time  be  paid  to  the  petitioner  Brander 
during  his  life ;  and  that  the  said  1000/.  Bank  5  per  cent.  Annuities 
of  1797,  together  with  the  interest  and  dividends  due  and  to  accrue 
due  thereon,  may  be  transferred  and  paid  by  the  Accountant- 
General  to  the  petitioner  Brander. 

Mr.  Mansfield  and  Mr.  Fonblanque,  for  the  Petition,  contended, 
that  the  Bank  have  no  right  to  increase  their  capital ;  and  if  it  could 
be  clearly  made  out,  that  the  capital  of  the  Bank  in  1797  was  full 
to  the  extent  authorised,  every  thing  ultra  was  divisible  among  the 
proprietors. 

Lord  Chancellor  [Louohbobough].    If  I  am  to  go  upon  your 
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principle,  I  must  hunt  it  back ;  and  see,  to  wjiat  part  of  that  saving 
each  is  entitled.  I  have  often  considered  this  question;  and  it 
seemed  to  me,  in  all  the  different  virays  I  could  turn  the  consideration 
of  it,  that  there  was  no  viray  to  be  taken  but  to  consider  it  as  an 
accretion  to  the  capital ;  and  the  tenants  for  life  virill  have  the  benefit 
of  the  dividends. 

The  Attorney  General  [Sir  John  Mitford],  compared  it  to  the  case 
of  an  unopened  mine ;  observing,  that  the  Court  virould  direct  that 
to  go  in  the  manner  the  estate  was  settled,  and  would  not  suffer  the 
tenant  for  life  to  run  away  with  that  property,  though  an  accidental 
profit ;  and  he  suggested  that  the  proper  way  would  be  to  make 
some  provision  by  law,  that  the  stock  should  be  sold,  and  made 
Bank  Stock. 

Solicitor  General  (a)  [Sir  WilUam  Grant]  said,  the  Bank  might 
have  kept  this  as  a  Corporation ;  and  might  have  received  the  divi- 
dends upon  it. 

Mr.  Richards  said,  the  question  had  been  before  the  Master  of 
the  Rolls  in  a  cause  heard  by  consent  upon  Lord  Calthorpe's  will ; 
and  the  Master  of  the  Rolls  considered  it  as  an  accretion  to  the 
capital. 

♦Mr.  Piggott  (Counsel  to  the  Bank)  said,  the  Bank  [♦802] 
Directors  consider  it  so;  that  the  necessity  of  its  not 
being  previously  known,  that  any  thing  of  this  kind  was  to  be 
done,  prevented  the  Bank  from  consulting  any  one  upon  it :  but 
he  had  given  a  general  opinion,  that  it  was  to  be  transferred  to  the 
proprietor,  and  he  would  be  possessed  of  it  just  upon  the  same 
trusts,  and  for  the  same  interests,  as  he  had  in  the  Bank  Stock.  It 
has  the  same  effect,  as  if  the  dividend  was  increased.  It  is  not 
divided  as  annual  profit ;  as  their  charter  directs :  but  it  has  become 
capital.  It  might  as  well  be  contended,  that  the  tenant  for  life  has 
a  right  to  have  buildings  sold,  and  to  have  the  profit. 

Lord  Chancellor.  The  same  thing  in  effect  has  been  done, 
when  the  Bank  has  increased  the  dividend ;  the  ground  of  which  has 
been,  that  there  has  been  a  gradual  saving ;  of  which  they  give  the 
benefit  to  the  proprietor,  not  by  payment  of  a  sum  of  money,  but 
by  additional  dividend.  It  would  be  a  neater  way  to  convert  it  into 
Bank  Stock.  They  could  not  do  that  without  an  Act  of  Parliament. 
Making  an  increase  of  dividend  they  do  not  displace  any  one  inter- 
est in  that  stock.  The  proper  order  is,  that  the  dividends  upon  the 
1000/.  Bank  5  per  cent.  Annuities  of  1797  be  paid  from  time  to 
time  to  the  petitioner ;  who  is  entitled  for  life. 

The  order  was  drawn  up  accordingly  (1). 

It  is  now  well  settled,  by  a  long  series  of  decisions,  that  whenever  a  question 
on  the  subject  arises  between  a  tenant  for  life  of  bank  stock  and  a  remainder- 

(a)  The  promotion  of  Sir  John  Mitford  to  be  Attorney  General  made  way  for 
this  distinguished  ornament  of  the  law. 

(1)  This  case,  and  Lrvine  v.  Houston^  in  the  Ifouse  of  Lords,  1803,  were  follow- 
ed, but  disapproved,  by  Lord  Eldon,  soft,  Paris  v.  PariSf  vol.  x.  185:  the  circum- 
stances, that  the  profits  arose  probably  in  the  time  of  the  tenant  for  life,  and  that 
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man,  any  extzaordinuT  dividon  of  profits  by  the  Bank  amnigat  the  proprietoi, 
unless  such  bomu  is  clearly  and  distinctly  made  as  a  dividend  only,  most  be  con- 
sidered as  an  accretion  of  capital ;  to  the  interest  upon  which,  however,  (uad  to 
the  interest  only,)  the  tenant  for  life  will  be  entitled.  PariM  v.  Porit,  10  Yes. 
190;  CZcwtofi  V.  Cn^em,  10  Ve8.290;  Ifitti  v.  ^Stoese,  13  Ves.9e9;  Box^v. 
WamtwngU.  14  Ves.8D;  Abmtv.  liamMm,2Mad.279;  Aqper  v.  A»Mi(er,  1 
M»CleL  m 

the  division  was  in  money,  fonnin;  too  sli|;fat  a  distinction :  CUalUm  v.  QnAam^ 
vol.  X.  28&  In  W^  V.  SUtrty  xiiL  36$  Lotd  Erakine  held  a  distributioii  of 
profiti  beyond  the  oidinaiy  dividend,  as,  not  increased  dividend,  but  a  iomii,  to 
be  capital,  in  whatever  manner  ^ven ;  but  in  Bardau  v.  WcnmunM  nv.  66, 
Lord  Eldon  held  the  tenant  for  lOe  of  Bank  Stock  entitied  to  a  divi^nd  **of  5{. 
per  cent  interest  and  pn^ts  for  the  half  year."  In  Monit  v.  JIarrii(m,2  Madd. 
2i68,  the  honui  was  created  under  the  Act  of  Parliament  as  additional  capitaL 
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KENNELL  v.  ABBOTT. 

[Rolls. — 1797,  June  1 ;  1799,  July  22.] 

If  a  legacy  is  given  to  a  person  under  a  particular  character,  which  he  has  falsely 
assumed,  and  which  alone  can  be  supposed  the  motive  of  the  bounty,  the  rule 
of  the  Civil  Law  is  adopted ;  and  the  legacy  fails.  Therefore,  where  a  legacy 
was  given  by  a  woman  to  a  man  in  the  character  of  her  husband,  whom  she 
supposed  and  described  as  such,  but  who  at  the  time  of  the  marriage  ceremony 
with  her  had  a  wife  livine^,  the  Court  in  respect  of  his  conduct  held  him  not 
entitled ;  but  inclined  to  think  it  would  be  otherwise,  where  from  circumstances 
not  moving  from  the  legatee  himself  the  description  is  ini^pUcable :  as  where 
a  testator  gives  a  legacy  to  a  child  from  motives  of  fdOfection,  supposing  it  his 
own,  but  is  imposed  upon  in  that  respect,  (a). 

A  legacy  out  of  tne  produce  of  a  copyhold  estate,  directed  to  be  sold,  failing  was 
held  to  pass  by  the  residuary  clause  against  the  heir:  the  object  being  a  general 
conversion  out  and  out,  (6)  [p.  803.] 

By  the  Civil  Law  a  false  reason  given  for  a  legacy  is  not  of  itself  sufficient  to 
destroy  it,  unless  fraud ;  from  which  it  may  oe  presumed,  that,  if  known,  the 
legacy  would  not  have  been  given,  [p.  808.] 

Upon  a  legacy  to  the  wife  of  the  testator  by  the  description  of  his  chaste  wife  evi- 
dence of  her  incontinence  is  not  admissible,  (c)  Fp.  609.1 

If  an  estate  is  devised,  charged  with  legacies,  which  fail,  tne  devisee,  not  the  heir, 
shall  have  the  benefit  of  it,  [p.  811.] 

James  Hickman  by  his  will,  dated  the  18th  of  April,  1782,  gave 
to  his  wife  Catherine  300/.  4  per  cent.  Consolidated  Bank  Annui- 
ties ;  and  appointed  her  sole  executrix.     Upon  his  death  she  pos- 

(a)  Where  the  description  of  a  legatee  is  erroneous,  the  error  not  being  occsr 
sioned  by  any  fraud  practised  upon  the  testator,  and  there  is  no  doubt  as  to  the 
person  who  was  intended  to  be  described,  the  mistake  wiU  not  disappoint  the 
legacy.  See  anU^  note  (a)  Standen  v.  Stomfen,  2  V.  589 ;  2  Williams,  Exec.  835, 
8^,  and  cases  cited ;  1  Roper,  Legacies,  by  White,  134,  135,  ch.  2,  §  17.  But 
wherever  a  lency  is  given  under  a  particular  description  and  character,  which  the 
legatee  himaeShBBfaUdy  assumed,  or  where  a  testator,  induced  hj  the  false  re^re- 
sentations  of  third  persops  to  regard  the  legatee  in  a  relationsmp  which  claims 
his  bounty,  bequeaths  him  a  legacy  by  a  description  according  with  such  supposed 
relationship,  and  no  other  motive  for  such  bounty  can  be  supposed,  the  law  will 
not,  in  either  case,  permit  the  legatee  to  avail  himself  Of  the  description,  and  there- 
fore he  cannot  demand  his  legacy.  Ibid,  136 ;  1  Williams,  Exec.  93 ;  2  Ibid, 
837.  The  luminous  and  well  reasoned  judgment  of  the  Master  of  the  Rolls  in 
the  principal  case,  is  the  chief  illustration  of  this  nrinciple.  So,  under  the  des- 
cription of  **  children"  in  a  will,  illegitimate  chiloren  cannot  take.  Harris  v. 
Lloydy  Turn.  &  R.  310;  Gardner  v.  Hofery  2  Paige,  11;  Drater  v.  PigoU^  1 
Younge,  354.  It  has  been  expressly  declared  in  a  recent  case  that  false  character, 
attributed  by  a  testator  to  a  legatee  will  not  affect  the  validity  of  the  legacy,  un- 
less the  false  character  has  been  acquired  by  a  fraud  which  has  deceived  the  tes- 
tator; and  where  the  testator  and  legatee  have  a  common  knowledge  of  an  im- 
moral or  criminal  act,  by  which  the  leffatee  has  acijuired  the  &lse  character,  the 
rights  of  the  legatee,  as  such  will  not  be  affected,  it  being  no  part  of  the  duty  of 
Courts  of  Equity  to  punish  parties  for  immoral  conduct,  by  depriving  them  of 
their  civil  rights.     Chks  v.  GUes,  1  Keen,  685^ 

(6)  A  residuary  clause  not  only  carries  all  not  disoosed  of,  but  every  thing 
which  in  the  event  turns  out  not  to  be  disposed  of.  This  is  usually  applied  only 
to  personal  property ;  but,  under  recent  statutes  in  England  and  the  United  States 
would  seem  to  be  applicable  also  to  real  estate.  See  cmle,  p.  706,  note  (6)  Brmm 
v.  Higga. 

(c)  See  1  Roper,  Legacies,  by  White,  135,  ch.  2,  §  la 

VOL.  IV.  46    . 
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sessed  herself  of  bis  personal  estate ;  paid  bis  debts,  &c. ;  and  ex- 
hibited the  probate  to  the  Bank ;  but  not  applying  to  be  at  liberty  to 
transfer  the  stock  into  her  own  name,  it  continued  to  stand  in  the 
name  of  the  testator. 

In  1783  a  marriage  ceremony  was  performed  between  Catherine 
Hickman  and  Edward  Lovell :  but  that  marriage  was  void  ;  Lovell 
having  been  married  ^n  1775  ;  and  his  wife  being  living.  He  co- 
habited with  his  wife  till  1781.  By  articles  executed  previously  to 
the  marriage  ceremony  with  Catherine  Hickman,  dated  the  3d  of 
January  1783,  she  agreed  to  transfer  the  said  stock  upon  the  trusts 
therein  mentioned,  with  power  to  her  to  dispose  of  it  after  the  de- 
cease of  the  survivor  of  herself  and  Lovell.  She  never  discovered 
the  invalidity  of  her  marriage ;  and  being  seised  to  her  and  her 
heirs  of  a  copyhold  estate,  which  she  had  surrendered  to  the  use  of 
her  will,  and  being  possessed  of  a  leasehold  estate  for  a  long  tenn  of 
years  determinable  upon  lives,  and  of  personal  estate,  she  made  her 
will,  duly  attested  according  to  the  statute  of  Frauds,  describing  her- 
self the  wife  of  Edward  Lovell ;  and  by  virtue  of  the  power  and 
authority  given  her  before  her  marriage  with  her  present  husband 
Edward  Lovell,  she  publishes  and  declares  her  last  will  and  testa- 
ment ;  giving  the  said  300/.  Stock  to  her  brother  Thomas  Abbott,  in 
trust  to  pay  the  interest  to  her  niece  Betty  Kennell  for  life  ;  and 
after  her  decease  the  principal  to  be  equally  divided  between  her 
two  daughters  share  and  share  alike.  She  gave  some  leasehold  prem- 
ises to  her  nephew  Martin  Togood,  his  executors  and  administrators. 
She  gave  a  copyhold  estate,  which  she  had  surrendered  to  the  use  of 
her  will,  to  her  brother  Thomas  Abbott  and  his  heirs,  in  trust  to 
sell,  and  out  of  the  moneys  arising  therefrom  to  {way  the  following 
legacies  :  ''  to  my  husband  the  said  Edward  Lovell  the  sum  of  1502. ;" 
to  her  brother  Thomas  Abbott  20L  to  her  nephew  James  Fabian, 
her  niece  Elizabeth  Cox,  and  her  nephew  George  Togood,  102. 
each;  and  she  directed  these  legacies  to  be  paid  within  twelve 
months  after  her  decease.  She  gave  another  leasehold  estate  to  her 
great  niece  Catherine  Kennell,  her  executors  &c.  and  she  gave  all 
her  household  goods,  plate,  furniture,  and  stock  in  husbandry,  to 
her  brother  Thomas  Abbott,  his  executors  and  administrators,  iq 
trust  to  sell,  and  out  of  the  produce,  to  put  in  the  life  of  her  said 
great  niece  into  the  said  leasehold  premises,  if  she  (the  testatrix) 
should  not  do  it  in  her  life.  She  gave  her  wearing  apparel  and  lineo 
to  her  niece  Betty  Kennell ;  and  as  to  the  residue  of  the 
[*  804]  purchase-money  arising  from  the  sale  of  *  her  said  copy- 
hold estate,  houseliold  goods,  and  furniture,  and  all  the 
rest,  residue,  and  remainder,  of  her  moneys,  securities  for  money, 
personal  estate  and  effects,  whatsoever,  and  wheresoever,  that  she 
should  die  possessed  of,  interested  in,  or  entitled  to,  or  whereby 
she  had  power  to  dispose  by  will,  she  gave  to  her  said  nieco 
Betty  Kennell,  her  executors  and  administrators,  subject  to  her  debts 
and  funeral  expenses ;  and  she  appointed  Thomas  Abbott  guardiai^ 
of  the  children  of  Betty  Kennell,  and  appointed  Betty  Kennell  ex- 
ecutrix. 
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The  testatrix  died ;  leaving  Edward  Lovell  surviving  her,  and 
John  Abbott,  her  eldest  brother,  her  heir  at  law.  Betty  Kennell 
proved  her  will :  but  the  probate  wa3  limited  to  the  300/.  stock,  and 
100/.  stock  supposed  to  be  standing  in  the  name  of,  and  purchased 
by,  the  trustees,  under  the  articles  of  the  3d  of  January,  1783. 
Edward  Lovell  died  ;  leaving  an  infant  son  by  his  lawful  wife  Ann 
Lovell ;  with  whom  he  lived  till  1781.     She  died  in  1788. 

The  bill  was  filed  by  legatees  under  the  will  of  Catherine  Hick- 
man ;  praying,  that  the  trusts  of  her  will  may  be  established,  except 
so  far  as  relates  to  the  bequest  to  Edward  Lovell  and  the  lapsed 
legacy  to  James  Fabian,  who  died  in  the  life  of  the  testatrix,  and  to 
the  guardianship  of  the  infant  Plaintiffs;  and  that  the  pretended 
marriage  articles  may  be  declared  void. 

The  question  arose  upon  the  legacy  of  150/.  given  to  Edward 
Lovell :  which  was  claimed  on  the  part  of  his  infant  son.  Suppos- 
ing that  legacy  void,  it  was  claimed  by  the  residuary  legatee  by  the 
heir,  and  also  by  the  next  of  kin. 

Mr.  JVoode^on,  for  the  Plaintiffs.  This  legacy  is  clearly  void. 
The  books  of  the  Common  Law  are  barren  upon  such  questions. 
Swinburne  has  collected  the  authorities  from  the  Civil  Law.  In  the 
Digest  (1)  this  rule  is  laid  down  ;  "Fabam  causam  kgato  mm  obes- 
se  verius  est ;  quia  ratio  legandi  legato  non  colueret ;  sed  pkrumque 
doli  exceptio  locum  habebit  si  probetur  alias  legaturus  non  JuisseJ* 
The  Code  (2)  says,  <<  Fidei  commissum  gus  qui  reliquerat  pteniten- 
tia  probata  successores  nunquam  prcutare  compettunturJ^  The  word 
^^ probata"  is  rendered  "probable;"  which  is  the  true 
♦sense:  not "  demonstrated."  Swinburne  (3)  states,  that  [♦SOS] 
the  legacy  fails,  though  the  testator  were  ignorant  of  the 
injury  done  to  him  by  the  legatory,  when  it  is  such,  for  which  it  is 
very  likely  the  testator  would  have  revoked  the  legacy. 

The  testatrix  gives  this  legacy  to  a  person,  who,  she  supposes, 
answers  the  description  of  her  husband;  and  she  intends  it  for  him 
in  that  character  only. 

Supposing  this  legacy  void,  it  belongs  to  the  residuary  legatee  of 
this  specific  fund ;  who  is  likewise  the  general  residuary  legatee. 
This  is  purely  a  question  of  intention.  The  residuary  clause  was 
framed  purposely  to  preclude  any  intention  of  dying  intestate ;  and 
the  words  are  as  general  as  can  be.  The  intention  was  clearly  to 
convert  the  property  out  and  out ;  according  to  the  distinction  taken 
in  Mr.  Cox's  note  to  Cruse  v.  Barley  (4).  Where  the  funds  are 
blended  into  one  fund,  as  they  are  by  this  residuary  clause,  that  is 
in  favor  of  the  residuary  legatee.     This  is  not  merely  a  real  fund, 

(1)  Book  XXXV.  tit  1, 1.  72,  s.  G. 
(2  Book  vi.Ut  42, 1.27. 

(3)  Page  557. 

(4)  3  P.  Wros.  20.  The  cases  upon  this  subject  are  there  collected  and  ar- 
ranged by  Mr.  Cox.  See  Robinson  v.  Tmlor,  2  Bro.  C.  C.  589 ;  antcj  voL  i.  44 ; 
Hutcheson  v.  Hammond,  Spink  v.  Levns,  3  Bro.  C.  C.  128,  355 ;  Ex  parte  Brom- 

Jieldf  Oxenden  v.  Lord  Compton,  Waiktr  v.  Dennt^  Lord  Con^pUm  v.  Oxendm^ 
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as  in  Hutchescn  v.  Hanmumd  (I).  The  foundation  of  the  chum  of 
the  heir  is,  that  the  heir  may  take  the  estate,  paying  all  the  cha^jes 
upon  it  and  prevent  a  sale.  In  this  case  the  ulterior  interest  is  giv- 
en to  the  residuary  l^atee ;  and  she  only  could  prevent  a  sale ; 
which  excludes  the  heir.  Durour  v.  Motteux  (2)  establishes  the 
general  principle.  Ackroid  v.  Smithson  (3)  was  the  case  of  a  resi- 
due left  to  several.  If  it  had  been  a  joint  tenancy,  the  surviving 
residuary  legatee  would  have  taken ;  but  Lord  Thurlow  thou^t  it  a 
tenancy  in  common.  His  Lordship's  opinion  viras  changed  by  Mr. 
Scott's  argument.  In  this  case  the  next  of  kin  are  out  of  the  ques- 
tion ;  for  they  must  claim  it  as  personalty ;  and  then  it  would  be 
included  in  the  residuary  clause.  A  l^acy  void  by  law  is  upon  the 
same  footing  as  a  legacy  lapsed  by  the  death  of  the  legatee  in  the 
life  of  the  testator.  The  Court  will  not  presume,  that  the 
[*  806]  testatrix  *  had  any  intimaton  of  Lovell's  marriage ;  and 
the  circumstances  are  against  such  presumption. 

Mr.  Steek  for  the  next  of  kin  gave  up  the  point  (4). 

Mr.  Stafdey^  for  the  heir,  concurred  with  the  Plaintiffs,  that  the 
legacy  was  void. 

Upon  the  other  question, — ^This  sum  partakes  of  the  nature  of  real 
estate  undisposed  of.  The  cases  cited  were  cases  of  a  mixed  fund ; 
where  the  intention  was  to  convert  out  and  out.  No  such  inten- 
tion appears  upon  this  will :  but  there  is  a  clear  intention  to  separate 
this  sum  of  1502.,  considering  it  as  land,  from  the  residue.  There- 
fore it  is  not  disposed  of  upon  the  authority  of  Cruse  v.  Barky ; 
which  is  express  for  the  heir.    Arnold  v.  Chigman  (5). 

Mr.  CoXy  for  the  Defendant  Lovell.  No  question  is  made  of  the 
identity  of  the  person.  The  description  is  sufficient  to  leave  no 
room  to  doubt,  who  was  intended ;  and  then  the  general  rule  oi]g;ht 
to  take  place,  that  if  the  person  is  sufficiently  described,  whether  the 
description  is  right  or  wrong,  he  shall  prevail.  The  Civil  Law  is 
not  to  be  attended  to  upon  this  subject.  This  is  a  disposition  of 
part  of  the  real  estate.  It  is  treated  as  real  estate  throughout. 
Upon  a  question  arising  upon  real  property  the  Civil  Law  can  have 
no  weight.  The  whole  Civil  Law,  as  a  general  body,  is  not  adapted 
to  our  law  even  as  to  l^iacies.  The  presumption,  the  Court  is  de- 
sired to  adopt,  is  a  presumption  of  the  Civil  Law ;  that  if  the  legatee 
does  not  answer  the  description  the  testator  has  added  to  the  name, 
it  shall  be  presumed,  that  if  the  testator  had  known,  he  did  not  an- 
swer that  description,  the  legacy  would  not  have  been  given.  It  is 
very  doubtful,  whether  that  is  a  fair  presumption.  A  legatee  has 
been  often  described  by  a  Wrong  description  ;  as,  where  a  natuiai 

v.  Parker^  CoQins  v.  FFokemanj  Hawse  v.  Chaqmum,  anie^  vol  i.  453;  iL  G9; 
1, 371, 683;  iiL  210:  iv.  542;  and  the  notes,  L  45, 204. 
3  Bro.  C.  C.  128. 
1  Ves.  320. 

1  Bio.  C.  C.  503,  and  in  Mr.  Cox's  note. 

See  Brown  v.  ISgsSy  ShtmUy  v.  Bakery  ante,  706,  732;  post,  Monigomerit 
odiof,  vol.  V.  522;  Cambridge  v.  Rous.  viiL  12. 
(5)  1  Vea.  108. 
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child  is  called  a  child.  Suppose,  a  testator  by  mistake  called  a  per- 
son first  cousin,  who  was  second  cousin :  describing  him  otherwise, 
so  that  there  could  be  no  doubt,  who  was  meant  This  is  a  pre- 
sumption, that  a  Court  of  Justice  wiU  hardly  introduce  for  the  first 
time.  But  supposing  it  dear,  that  the  testatrix  did  not  know  the 
fact  of  Loyell's  manriage;  will  the  Court  suppose,  that 
there  might  not  be  this  degree  of  affection  *  prevailing  be-  [*  807] 
tween  persons,  who  had  lived  in  this  way ;  as  if  they  were 
really  husband  and  wife  ?  The  Plaintiffs  must  rely  upon  its  being 
a  fraud  by  Lovell ;  and  that  rests  entirely  upon  the  Civil  Law.  He 
might  have  had  some  false  intelligence  of  the  death  of  his  wife. 

Mr.  fFoodesoHj  in  reply.  The  fraud  is  manifest  from  the  dates. 
He  married  in  1775,  and  lived  with  his  wife  till  1781 ;  which  carries 
it  very  near  the  time  of  the  supposed  marriage  with  the  testatrix. 
What  the  Civil  Law  says  is  carried  farther  by  Swinburne ;  who  is  a 
general  writer  upon  the  testamentary  law  of  this  country :  and  is  an 
authority.  He  does  not  put  it  upon  the  want  of  detignatio  persaruty 
but  upon  the  ground  of  fraud.  In  Cruse  v.  Barley  there  was  an  in- 
tention to  take  the  200/.  out,  to  give  a  preference  over  the  other 
children.  If  that  case  is  oMisidered  as  establishing  the  general  prin- 
ciple, and  not  as  turning  upon  the  special  intention,  it  is  overruled 
by  Duraur  v.  Motteux.  Huicheson  v.  Hammond  also  was  deter- 
mined simply  upon  the  intention.  In  Arnold  v.  Chapman  the 
Charity  could  not  take  the  lOOOZ. ;  which  reduced  it  to  the  ques- 
tion between  the  heir  and  the  next  of  kin  ;  as  in  Ackroid  v.  t^Uth- 
son  and  Digby  v.  Legard  (1)  ;  which  do  not  apply  ;  because  there 
the  question  was  not  between  the  residuary  legatee  and  the  heir. 
In  this  case  there  is  no  distinction  between  the  funds. 

The  Master  of  the  Rolls  during  the  argument  mentioned  the 
case  of  Tke  Duchess  of  Kingston ;  who  held  an  estate  under  a  de- 
vise by  the  Duke  to  her,  as  his  loving  wife. 

July  22d.  Master  of  the  Rolls  [Sir  Richard  Pepper  Ar- 
den].  This  case  has  stood  a  long  time ;  and  I  believe,  the  reason  I 
have  not  been  desired  to  give  my  judgment,  is,  that  it  has  abated ; 
and  perhaps  it  may  be  unnecessary  to  give  it.  But  as  upon  very 
full  consideration  I  have  made  up  my  mind,  it  may  be  of  use, 
that  the  parties  may  know  my  opinion,  in  case  they  think  fit  to  re- 
vive it 

The  cause  arises  upon  the  will  of  Catherine  Hickman ;  who  sup- 
posed herself  to  be  married  to  Edward  Lovell ;  with  whom 
she  *  had  celebrated  a  marriage.  It  now  appears,  that  he  [*  808] 
was  a  married  man  at  that  time ;  therefore  she  is  in  &ct  a 
single  woman ;  and  it  was  a  gross  fraud  as  to  her.  She  made  her 
will  in  execution  of  the  power  given  to  her  by  the  articles  executed 
previously  to  the  supposed  marriage ;  and  not  aware,  that  she  was  a 
single  woman.  Upon  that  will' the  questions  arise.  The  first  ques- 
tion is,  whether  this  legacy  of  150/.  chained  upon  the  produce  of 

(1)  Stated  in  Mr.  Cox's  note  to  Cruse  v.  Barley,  1  P.  Wms.  90. 
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the  sale  of  the  copyhold  estate  devised  in  trust  to  be  sold  is  or  is  not 
a  legacy,  which  this  man  can  claim  under  the  circumstances,  that  it 
is  given  to  him  as  the  husband  of  the  testatrix ;  though  he  does  not 
possess  that  character.  I  thought  it  a  case  rather  novel  in  its  cir* 
cumstances,  and  that  scarcely  Ims  afforded  any  decision  in  the  law 
of  England ;  though  there  are  some  dicta  in  the  Civil  Law,  that  seem 
to  bear  upon  the  point.  The  passage  cited  from  the  Code,  I  thinks 
does  not  much  apply.  The  passage  in  the  Digest  is:  '^ Faham 
causam  Ugato  non  obesse  verius  esty  quia  ratio  legandi  legato  nan  co- 
haret ;  sed  pkrumque  doli  exceptio  locum  habebit,  si  probetur  alias 
legaturus  non  fuisse,*^ 

The  meaning  is,  that  a  false  reason  given  for  the  legacy  is  not  of 
itself  sufficient  to  destroy  it :  but  there  must  be  an  exception  of  any 
fraud  practised ;  from  which  it  may  be  presumed,  the  person  giving 
the  legacy  would  not,  if  that  fraud  had  been  known  to  him,  have 
given  it.  That  from  a  book  of  great  authority  seems  to  be  the  prin- 
ciple of  the  Civil  Law. 

The  question  is,  whether  according  to  the  Law  of  England  that 
can  apply  to  a  case  like  the  present ;  and  whether  the  law  will  per- 
mit a  man,  who  obtains  a  legacy  in  such  a  manner,  to  have  the  ben- 
efit of  it.  I  have  not  been  able  to  find  any  thing,  that  bears  any 
very  decisive  analogy  to  this ;  but  upon  general  principles  I  am  of 
opinion,  it  would  be  a  violation  of  every  rule,  that  ought  to  prevail 
as  to  the  intention  of  a  deceased  person,  if  I  should  permit  a  man 
availing  himself  of  that  character  of  husband  of  the  testatrix,  and 
to  whom  in  that  character  a  l^acy  is  given,  to  take  any  part  of  the 
estate  of  a  person,  whom  he  so  grossly  abused ;  and  who  must  be 
taken  to  have  acted  upon  the  duty  imposed  upon  her  in  that  relative 
character.  I  desire  to  be  understood  not  to  determine,  that,  where 
from  circumstances  not  moving  from  the  legatee  himself  the  descrip- 
tion is  inapplicable,  as  where  a  person  is  supposed  to  be  a 
[*  809]  child  of  the  testator,  and  from  *  motives  of  love  and  aflfec- 
tion  to  that  child,  supposing  it  his  own,  he  has  given  a  leg^ 
acy  to  it,  and  it  afterwards  turns  out,  that  he  was  imposed  upon,  and 
the  child  was  not  his  own,  I  am*  not  disposed  by  any  means  to  de- 
termine, that  the  provision  for  that  child  should  totally  fail :  for  cir- 
cumstances of  personal  afiection  to  the  child  might  mix  with  it ;  and 
which  might  entitle  him ;  though  he  might  not  fill  that  character,  in 
which  the  legacy  is  given.  My  decision  therefore  totally  avoids  such 
a  point.  Neither  would  I  have  it  understood,  that  if  a  testator  in 
consequence  of  supposed  affectionate  conduct  of  his  wife,  being  de- 
ceived by  her,  gives  her  a  legacy,  as  to  his  chaste  wife,  evidence  of 
her  violation  of  her  marriage  vow  could  be  given  against  that.  It 
would  open  too  wide  a  field.  But  this  decision  steers  clear  of  that 
point.  This  is  a  legacy  to  her  supposed  husband  and  under  that 
name.  He  was  the  husband  of  another  person.  He  had  certainly 
done  this  lady  the  grossest  injury  a  man  can  do  to  a  woman ;  and  I 
am  called  upon  now  to  determine,  whether  the  Law  of  England  will 
permit  this  legacy  to  be  claimed  by  him.  Under  these  circumstances 
VOL.  IV.  46* 
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I  am  warranted  to  make  a  precedent ;  and  to  determine,  that  wherever 
a  legacy  is  given  to  a  person  under  a  particular  character,  which  he 
has  falsely  assumed,  and  which  alone  can  be  supposed  the  motive  of 
the  bounty,  the  Law  will  not  permit  him  to  avail  himself  of  it ;  and 
therefore  he  cannot  demand  his  legacy. 

A  case  (1)  something  like  this  occurred  lately ;  which  took  up  so 
much  time  before  the  Lords  Ck>mmi8sioners  upon  an  application  for 
a  writ  de  ventre  inspiciendo  against  a  woman,  who  had  lived  with 
Mr.  Fellowes,  and  had  made  him  believe,  she  had  been  brought  to 
bed  of  several  children :  which  he  was  weedc  enough  to  suppose  his. 
It  was  not  a  question,  whether  they  were  his  children  ;  for  if  so,  I 
do  not  apprehend,  the  decree  would  have  been  such  as  it  was.  But 
there  was  no  such  children.  She  had  shown  him  children  as  her's, 
which  were  not  her's ;  and  he  gave  legacies  to  them,  as  her  children 
by  him.  It  was  held,  that  they  were  not  entitled.  There  two  things 
were  wanting.  The  testator  was  not  merely  deceived  as  to  their 
being  his  children  ;  but  he  was  deceived  as  to  the  other  ingredient 
of  the  character,  in  which  he  gave  them  the  legacies ;  for  they  were 
not  the  children  of  that  woman.  Therefore  upon  the 
principle,  I  have  mentioned  from  *the  Digest,  and  that  [*8I0] 
ought  to  govern  Courts  of  Justice,  I  am  of  opinion,  this 
legacy  could  not  be  claimed. 

The  next  question  is  more  difficult.  It  turns  strictly  upon  the 
law  of  England ;  whether  a  legacy  given  out  of  the  produce  of  a 
copyhold  estate  directed  to  be  sold,  and  failing,  shall  fall  into  the 
residue,  or  go  to  the  heir.  There  have  been  different  determina- 
tions upon  it;  to  some  of  which  I  cannot  perfectly  accede :  but  my 
determination  will  not  shake  any.  Cruse  v.  Barley,  Arnold  v.  Chap- 
man,  and  Hutcheson  v.  Hammondy  were  cited.  In  the  last  an  estate 
was  devised  in  trust  to  be  sold ;  and  out  of  the  purchase-money  sev- 
eral l^acies  were  given ;  and  the  residue  of  the  purchase-money 
was  disposed  of.  The  question  was,  whether  one  of  the  legacies 
failing  by  the  death  of  the  legatee  in  the  life  of  the  testatrix  fell  into 
the  surplus,  or  was  to  be  considered  as  so  much  real  estate  undis- 
posed of.  There  were  two  residues :  one  a  special  residue,  so  much 
of  the  money  arising  from  the  sale  of  the  estate  as  was  not  exhausted 
by  the  particular  legacies :  the  other,  the  general  residue.  Mr.  Jus- 
tice Buller  was  of  opinion,  that  the  lapsed  legacy  of  money  produced 
by  the  sale  of  real  estate  fell  into  neither,  for  it  was  contended  as  to 
both ;  but  that  it  resulted  to  the  heir,  as  wholly  undisposed  of.  My 
determination  will  not  interfere  with  that  There  are  many  essen- 
tial differences.  This  testatrix  has  given  several  particular  parts  of 
her  estate ;  stock,  leasehold  estates,  household  goods,  furniture,  and 
many  other  articles ;  and  this  copyhold  estate ;  which  she  orders  at 
all  events  to  be  sold,  and  out  of  the  purchase-money  she  directs 
these  legacies  to  be  paid ;  and  she  makes  a  residuary  disposition ; 
as  to  which  the  question  is,  whether  it  is  not  to  all  intents  a  general 

(I)  Ex  parte  WaOopy  4  Bro.  C.  C.  90. 
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residuary  dause,  carrying  every  thing  not  disposed  of.  I  am  of 
opinion  it  is^  under  MtdkAar  v.  MaUabar  (1)  and  Dtwour  v.  Mot- 
teux.  It  is  making  the  real  estate  to  all  intents  and  purposes  per- 
sonal ;  and  then  taking  a  retrospective  view  of  what  she  had  done, 
and  meaning  to  give  every  thing  not  disposed  of,  she  adds  this  resid- 
uary clause.  Therefore  I  think,  this  estate  is  turned  entirely  into 
money.  The  testatrix  contemplated  it  as  such ;  and  part  of  it  not 
being  well  disposed  of,  the  residuary  clause  gives  not  only  every 
thing  not  expressly  disposed  of,  but  also  every  thing  lapsed,  or  by 
any  means  not  disposed  of.  It  was  long  doubted,  whether,  if  an 
estate  was  devised  chaiged  with  legacies,  which  failed  from  the  na- 
ture of  the  legacies  themselves,  as  if  they  were  charitable 
[*  81 1]  legacies,  the  devisee  was  *  entitled  to  so  much  as  consisted 
of  those  legacies.  In  Barrington  v.  Harris^  in  which  the 
question  arose,  Lord  Bathurst  at  first  thought  the  heir  entitled  upon 
the  cases  of  Cnue  v.  Barley  and  Arnold  v.  Chapman :  but  after- 
wards his  Lordship  changed  his  opinion :  and  determined,  and  it  is 
now  perfectly  settled,  that  if  an  estate  is  devised,  charged  with  lega- 
cies, and  the  legacies  fail,  no  matter  how,  the  devisee  shall  have  the 
benefit  of  it,  and  take  the  estate.  That  case  is  in  some  degree  anal- 
ogous to  this ;  which  is  the  case  of  an  estate  to  all  intents  and  pur- 
poses turned  into  money ;  and  therefore  this  legacy  belongs  to  the 
residuary  legatee. 

Decbu-e,  that  Edward  Lovell,  to  whom  the  legacy  of  150L  is 
given  as  the  husband  of  the  testatrix,  was  not  entitled ;  and  that 
legacy  fell  into  the.  residue  of  her  estate,  given  by  her  will  to  Betty 
Kennell.  

1.  That  an  inaccurate  description,  unnecessarily  superadded,  will  not  vitiate  a 
bequest  to  objects  otherwise  sufficiently  described ;  see,  ante^  note  3  to  Parsont 
V.  Parsons,  1  V.  206. 

2.  Though  an  erroneous  reason  assigned  for  giving  a  legacy  is  not  sufficient  of 
itself  to  destroy  such  legacy,  where  ue  wrong  impression  in  the  testator's  mind 
has  not  been  created  by  fraud ;  and  an  instrument,  revoking  legacies,  may,  on  the 
other  hand,  be  inoperative,  when  it  is  plain,  upon  the  face  thereof,  that  it  was  en- 
tirely grounded  on  misinformation;  yet,  where  a  testator  assigns  doubts  and 
uncertainties  as  the  reasons  for  his  revocation,  it  must  take  effect:  the  Court  will 
not  inquire  whether  such  doubts  were,  or  were  not,  well  founded:  Mcmof  Gen- 
eral V.  Ward,  3  Ves.  331 :  the  testator  will  be  understood  to  have  quieted  his  own 
uncertainties,  not  leaving  the  question  to  be  litigated  afler  his  death.  Momof 
General  v.  Lloyd,  3  Atk.  552. 

3.  As  to  the  claims  of  a  residuary  legatee  to  the  proceeds  of  a  real  estate,  abso- 
lutely converted,  but  the  intended  appropriation  of  which  cannot  take  effect;  see, 
ante,  notes  2,  3  to  ISdney  v.  Coussmidur,  1  V.  436 ;  and  note  6  to  Piduring  v. 
Lord  Stamford,  2  Ves.  272. 

(1)  For.  79. 
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HARTWELL  v.  HARTWELL. 

[Rolls.— 1797,  Jult  11 ;  1799,  June  22.] 

Bond  to  secure  an  annuity  to  the  obligoi's  mother  for  life ;  the  condition  reciting, 
that  by  the  recommendation  of  friends  he  had  been  appointed  to  succeed  his 
father  in  the  command  of  a  government  packet,  but  on  the  express  condition  of 
his  making  an  allowance  for  the  support  of  his  mother,  &c.  The  Master  of  the 
Rolls  incfined  to  dismiss  the  biU,  filed  against  his  executrix :  but  gave  the 
Plaintiff  leave  to  bring  an  action,  (a) 

Upon  the  administration  of  assets  no  question  ought  to  be  determined  in  equity, 
until  it  is  determined,  whether  there  is  a  ^ood  debt  at  law,  [p.  815.] 

Sale  (by  the  owner)  of  the  command  of  a  ship  in  the  service  of  tlie  East  India 
Company  without  their  knowledge  is  illegal ;  and  cannot  be  the  subject  of  an 
action,  [p.  815.]| 

Sale  of  a  commission  in  the  army  is  not  bad  of  itself:  sale  of  a  public  office  or  any 
obligation  to  be  made  good  out  of  that  is  so,  [p.  815.] 

Edward  Hartwell  by  his  bond  dated  the  3d  of  January,  1776, 
became  bound  to  his  mother  in  the  penal  sum  of  lOOOZ. ;  with  a 
condition  reciting,  that  by  the  death  of  the  obligor's  father  Joseph 
Hartwell,  late  commander  of  the  Dartmouth  Packet  between  Holy- 
head and  Dublin,  the  command  was  become  vacant;  and  that  by 
the  interposition  and  earnest  recommendation  of  several  of  his 
friends  the  said  Edward  Hartwell  was  appointed  commander  of  the 
said  packet,  but  on  the  express  condition  of  his  making  a  suitable 
allowance  towards  the  support  and  maintenance  of  his  mother  and  . 
of  his  brother  and  sisters ;  it  was  declared,  that  if  the  said  Edward 
Hartwell  should  pay  to  his  mother  an  annuity  of  100/.  during  her 
life,  then  the  obligation  should  be  void. 

Edward  Hartwell  continued  in  the  command  of  the  packet  till 
his  death  in  1795.  The  bill  was  filed  by  his  mother  against  his 
widow  and  executrix  to  have  the  annuity  established  against  his 
assets. 

The  answer  stated,  that  the  packet  was  employed  in  the  service 
of  Government  in  cairying  the  mails ;  and  that  the  com- 
mand is  ♦in  the  gift  of  the  Postmaster  General ;  and  the      [*812] 
Defendant  submitted,  that  the  bond  being  given  to  secure 
an  annuity  as  the  consideration  for  the  appointment  of  Edwart  Hart- 

{d\  Contracti  for  the  buying,  selling,  or  procaring  of  public  offices  fall  under  tho 
heaa  of  constructive  fraud,  and  are  void.  See  1  Story,  £q.  Jur.  §295,  and  Eng- 
lish cases  cited ;  Palmer  v.BaUyS  Moore,  38;  &  C.  2  Bro.  &.  Bing.  673 ;  fValdo 
V.  Martin,  4  B.  &  C.  319 ;  Boynjon  v.  Hubbard,  7  Mass.  119 ;  Fuller  v.  Damty  18 
Pick.  472.  In  North  Carolina  it  has  been  decided,  that  a  clerk's  office,  ivhich 
was  held  during  good  behavior,  and  many  other  public  offices,  were,  under  cer- 
tain limitations,  tht  tuhjtd  of  property,  like  every  other  thing  corporeal  or  incor- 
poreal, from  which  we  can  earn  a  livelihood.  Hope  v.  Henda-aon,  4  Dev.  18.  In 
Georgia  it  has  been  held  that  public  officers  are  public  agents  or  trustees,  and 
have  no  proprietarv  interest  or  private  property  in  their  offices  beyond  the  consti- 
tutional tenure  and  salary  (if  any)  prescribed.  State  v.  Dem,  R.  M.  Charlton's  R. 
397 ;  3  Kent  Com.  454  (5tn  ed.)  It  appears  that  in  one  of  the  towns  of  Maine  the 
office  of  Constable  was  put  up  at  auction.  GroUm  v.  Wnldohorough,  2  Fairf.  30G. 
As  to  what  is  a  public  office,  see  Rex  v.  London,  2  T.  R.  182,  n.  6 ;  J  Chilly, 
General  Practice,  799. 
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well  to  such  appointment  is  illegal  and  void.  The  Defendant  be- 
lieves, Edward  Hartwell  was  appointed  to  the  command  without  any 
condition  whatever  being  annexed  to  the  appointment ;  and  that  the 
appointment  was  in  writing,  and  signed  by  Lord  Le  De  Spencer  and 
The  Right  Honorable  Henry  Frederick  Thynne,  the  Postmaster  Gen- 
eral ;  and  it  set  forth  Ihe  appointment ;  stating,  that  upon  the  good 
testimony  and  assurance  they  had  received,  as  well  of  the  fidelity  and 
loyalty  of  his  Majesty  of  Edward  Hartwell,  as  of  his  art  and  expe- 
rience in  navigation,  they  appointed  him  commander  of  the  said 
packet.     The  appointment  was  dated  the  5th  of  January,  1776. 

Mr.  Grant  and  Mr.  Pembertan,  for  the  Plaintiff.  How  can  this 
bond  be  brought  within  the  principle  of  place-brokage  bonds?  It  is 
not  given  to  any  person,  who  had  the  power  of  appointment ;  nor  to 
any  party,  who  recommends  to  the  appointment.  There  is  no  bribe^ ; 
no  corrupt  agreement.  The  office  is  foreign  to  the  administration  of 
justice,  and  the  collection  of  the  revenue.  It  is  not  of  the  nature  of 
any  of  those  offices  in  the  Statute  (1)  ;  by  analogy  to  which  these 
cases  have  been  decided.  I  admit,  some  of  the  cases  have  been  out 
of  that  Statute ;  but  down  to  Harrington  v.  Du  Chatel  (2)  all  the 
cases  have  been  considered  as  falling  within  the  equity  oi  it.  No 
case  can  be  stated  but  cases  of  corrupt  agreements :  a  person  selling 
either  his  appointment  or  his  influence.  In  Thrak  v.  Ross  (3)  the 
injunction  was  dissolved.  In  Parsons  v.  Thompson  (4)  the  agree- 
ment was  directly  for  the  benefit  of  the  party  resigning.  So  it  was 
•  in  Garforth  v.  Fearon  (5).  This  is  not  a  stipulation  for  the  benefit 
of  a  party  making  the  appointment  or  the  recommendation.  Can  thb 
be  called  a  base,  dishonest,  or  even,  an  interested,  agreement  ?  What 
interest  had  these  friends  recommending  in  the  payment  of  this  an- 
nuity ?  They  got  nothing :  but  they  imposed  upon  this  man  the 
performance  of  a  moral  duty.  In  all  the  other  cases  there  has  been 
extortion  practised  ioi  the  direct  benefit  of  the  person  practisii^  it. 

Could  the  agreement  in  Harrington  v.  Du  Chatel  be  ctdled 
[♦813]     an  innocent  *or  any  thing  like  a  fair,  agreement?    The 

annuity  would  never  have  been  granted  but  for  the  inter- 
vention  of  Lord  Rochford  :  of  whom  the  annuitants  were  mere  de- 
pendents. There  was  no  moral  obligation.  This  is  stronger  than  if 
it  had  been  obtained  by  the  interposition  of  the  friends  of  a  mere 
stranger.  It  is  purely  a  family  transaction.  Where  can  be  the  im- 
morality ?  Law  V.  Law  (6),  though  the  case  of  two  brothers,  was 
an  exaction  of  one  brother  for  his  own  benefit.  If  the  Commission- 
ers of  the  Customs  had  been  informed  of  it,  they  would  have  object- 
ed. Can  that  be  stated  in  this  instance?  This  is  done  every  day 
by  persons  proposing  themselves  for  elective  offices,  making  a  merit 

(1)  Statute  5  &  6  Edw.  VI.  c.  la 

(2)  1  Bro.  C.  C.  124. 

(3)  3  Bro.  C.  C.  57. 

(4)  1  Hen.  Black.  322. 

(5)  1  Hen.  Black.  327. 

(6)  For.  140;  3  P.  Wms.  391. 
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of  such  an  offer.  This  annuity  is  not  stipulated  to  be  paid  out  of 
the  profits  of  the  office  ;  and  it  is  for  the  life  of  the  Plaintiff:  proba- 
bly because  she  was  his  mother.  He  had  no  opportunity  of  impos- 
ing upon  the  public ;  for  upon  this  establishment  there  is  a  stated 
salary  ;  and  the  rest  of  the  profit  arises  from  passengers.  This  is 
not  like  the  case  of  Custom  House  Officers,  but  within  the  reason  of 
Bellamy  v.  Burrow  (I). 

The  Master  of  the  Rolls  said,  he  must  leave  them  to  try  it  at 
law. 

Mr.  RomiUy,  for  the  Defendant.  This  comes  immediately  within 
the  principle  of  all  the  cases  ;  which  is  not,  as  stated,  in  analogy  to 
the  Statute  of  Edward  the  Vlth ;  but,  that  neither  an  appointment 
nor  a  recommendation  to  such  an  office  can  be  the  subject  of  a  pe- 
cuniary contract ;  that  it  is  corrupt  and  illegal  for  a  person  having  an 
appointment  or  a  power  to  recommend  to  take  money  for  the  ap- 
pointment or  the  recommendation.  This  appointment  was  under 
no  such  condition  as  is  represented :  but  I  take  it  for  granted  it  was 
annexed  to  the  recommendation.  No  condition  is  expressed  in  the 
appointment :  but  if  that  condition  was  expressed,  it  would  be  bad. 
There  is  no  difference  from  the  pecuniary  consideration  being  taken 
by  another  person,  not  by  him,  who  makes  the  appointment:  other- 
wise it  might  be  done  obliquely :  it  might  always  be  done  through 
the  medium  of  a  trustee.  In  Law  v.  Law  there  was  just  the  same 
reason  to  send  it  to  law.  In  Parsons  v.  Thompson  Lord  Loughbo- 
rough puts  the  case  of  the  consideration  not  being,  as  it 
was,  the  resigning  an  *  office,  but  the  recommendation  to  [^1^814] 
an  office ;  and  says,  there  could  not  be  the  least  doubt 
upon  it ;  and  reasons  from  it  as  a  much  stronger  case  than  that  be- 
fore him.  The  principle  is,  that  the  person  recommending  is  to  have 
nothing  in  view  but  the  public  advantage,  and  the  qualities  of  the 
person  recommended  to  fill  the  office  ;  and  that  has  been  carried  so 
far,  that  in  Harrington  v.  Du  Chatel  Lord  Thurlow  puts  the  case  of 
a  private  servant ;  and  says,  he  should  hold  clearly,  that  in  that  case 
a  consideration  given  for  the  recommendation  of  a  servant  could  not 
be  maintained ;  upon  the  principle,  that  the  person  recommending 
ought  to  have  in  view  only  the  advantage  of  the  person  consulting 
him.  The  principle  of  marriage-brokage  bonds  is  exactly  the  same. 
In  Morris  v.  M  CuUock  (2)  Lord  Northington  considers  it  as  pecu- 
liarly matter  of  the  jurisdiction  of  this  Court.  It  is  clear  a  Court  of 
Law  would  not  support  this  bond.  The  Court  therefore  will  not  put 
this  Defendant  to  the  expense  of  defending  an  action.  I  do  not  say, 
it  was  corrupt :  but  it  was  contrary  to  principles  of  public  policy. 
Upon  that  ground  only  the  defence  rests  ;  upon  principles  of  Com- 
mon Law,  not  upon  any  Statute.  Is  that  emolument,  which  the 
public  pays  for  services  done,  to  be  distributed  in  charity,  or  to  go, 
as  intended,  to  the  man,  who  does  the  service  ?     It  is  impossible  to 

,a)  For.  97. 
(2)  Amb.  432. 
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go  into  an  inquiry  as  to  the  motives.     Harrington  v.  Du  Chatd  was 
not  decided  upon  the  ground,  that  the  person  was  a  (kpendant  of 
Lord  Rochford.     It  is  impossible  to  maintain,  that  any  part  of  the 
profits  of  an  office  can  be  given  to  a  person,  who  does  not  exeicise 
that  office.    The  reason  of  giving  a  salary  is,  that  it  is  supposed,  it 
is  necessary  for  executing  the  office.    In  Ec  parte  CurtU,  on  the 
25th  of  March,  1783,  upon  an  appointment  to  an  office  rehtting  to 
the  administration  of  justice  in  Jamaica  Lord  Thurlow  said,  the  di^ 
cretion  of  the  Crown  was  to  be  exercised  for  the  benefit  of  the  pub- 
lic ;  and  asked,  how  it  can  be  beneficial  to  the  public,  that  there 
should  be  a  trust  of  such  an  office.    His  Lordship  added,  that  he  nev- 
er would  advise  the  King  to  do  so.    The  only  case  is  Bellamy  v.  fiiir- 
row ;  and  that  is  a  very  slight  authority.     It  is  impossible,  that  a  man 
who  will  make  this  provision,  can  be  equally  fit,  unless  the  emolu- 
ments are  too  large.    Can  it  be  said,  this  is  an  office,  in 
[*  815]     which  the  *  public  are  not  materially  interested,  both  with 
respect  to  passengers  and  letters. 
July  22(2.     Master  of  the  Rolls  [Sir  Richard  Pepper  Ar- 
den].     I  intimated  my  wish,  that  the  parties  would  make  up  this 
cause.     I  can  only  say  now,  as  I  said,  when  it  was  ai^ed,  diat  it 
is  impossible  for  me  to  decide  it,  till  they  make  good  their  title  at 
law.     If  the  bond  is  good,  the  relief  is  of  course.     It  entirely  depends 
upon  the  point,  whether  the  bond  is  good  at  law,  or  not    It  was 
contended,  that  it  is  of  such  a  nature,  that  this  Court  will  condemn 
it  at  all  events.     I  always  was  of  opinion,  that  as  to  bills  for  the  admin- 
istration of  assets  no  question,  that  can  arise,  ought  to  be  determin- 
ed here,  until  it  has  been  determined,  whether  there  is  a  good  debt 
at  law.     If  this  bond  was  obfigatory  upon  the  obligor,  it  b  upon  his 
assets ;  if  not  obligatory  upon  him,  it  is  not  upon  his  assets.    The 
account  is  consequential,  and  only  consequential.     The  question  is, 
whether  I  should  at  once  dismiss  the  bill,  and  with  costs.     I  cer- 
tainly shall  not  dismiss  i{  with  costs,  between  such  parties,  and  in 
such  a  case.     I  think,  the  bill  must  be  retained,  with  liberty  to  the 
Plaintiff  to  proceed  at  law. 

The  case  of  Blackford  v.  Pretton  (1)  is  analogous  to  this.  It 
was  there  determined,  that  a  sale  by  the  owner  of  the  command  of  a 
ship  employed  in  the  service  of  the  East  India  Company,  being  with- 
out the  consent  or  knowledge  of  the  Company,  was  ill^;al ;  and 
such  a  contract  could  not  be  the  subject  of  an  action  ?  But  the 
Court  did  not  determine,  that  any  obligation  entered  into  with  the 
privity  of  any  of  the  persons  authorized  by  his  Majesty  to  make  the 
appointment  is  illegal.  It .  has  been  determined,  that  the  sale  of  a 
Commission  in  the  army  is  not  bad  in  itself;  and  that  a  sale  of  a 
public  office,  or  any  obligation  to  be  made  good  out  of  that,  unques- 
tionably would  be  so.  Mr.  Justice  Lawrence  there  states  the  case 
of  Parsons  v.  Thompson ;  and  particularly,  that  the  agreement  was 
without  the  knowledge  of  the  Navy  Board.     I  have  therefore  no 

(1)  8  Term  Rep.  R  R.  89. 
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scruple  in  saying,  that  if  such  a  contract  is  made  for  a  sum  of  money, 
in  consideration  of  the  appointment  to  such  a  command  as  this,  be- 
tween individuals,  and  it  is  not  completely  with  the  knowledge  of 
the  Post-Master  General,  it  is  void.  I  have^an  opinion  upon 
it,  even  though  it  should  be  proved  to  be  done,  as  *the  [*816] 
condition  purports,  with  that  approbation  in  some  degree. 
But  when  this  doubt  is  thrown  out  by  the  Judges,  it  is  too  much  for 
me,  whatever  my  own  opinion  may  be,  which  I  certainly  do  enter- 
tain, to  decide,  that  this  is  not  a  good  legal  bond.  Therefore  I  can 
only  leave  them  to  bring  an  action ;  and  if  it  is  not  brought,  the  bill 
must  be  dismissed. 

One  part  of  the  condition  is  strange :  that  is,  the  claim  to  this  an- 
nuity during  the  whole  life  of  the  mother,  though  the  subject  is  gone. 
It  is  not  an  annuity  out  of  the  profits,  but  an  al^lute  annuity  during 
the  life  of  the  mother,  whether  Edward  Hartwell  continued  in  the 
command,  or  not.  It  can  hardly  be  enforced  to  that  extent.  That 
would  be  a  monstrus  thing  to  insist  upon.  It  must  have  been  a  mis- 
take.   They  could  not  mean  it  (1). 

See  the  stat  49  Geo.  IIL  c.  196,  for  the  farther  prevention  of  the  sale  and  bro- 
kerage of  offices. 

(8)  Porij  East  India  Ompami  v.  JVeave,  voL  v.  173;  Thomun  v.  Thornton^  tIL 
70;  Ead  M&a  Ompami  v.  Dokaidy  ix.  275 ;  Oshomt  v.  WQlioBM^  x?iiL  379. 
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TAIT  V.  LORD  NORTHWICK. 
[1799,  JuLT  23.] 

A  PROVISION  by  will  for  payment  of  interest  of  debts,  held  not  to  extend  to  a  debt 

of  simple  contract  (a) 
The  personal  estate  is  the  natural  fund  for  the  debts ;  and  can  only  be  exempted 

by  the  intention  to  exempt  it  expressed  in  the  will :  a  charge  upon  real  estate, 

however  anxious,  is  not  of  itself  sufficient,  (b)  [p.  816.] 

By  indentures  of  lease  and  release,  dated  the  ]6th  and  17th  of 
October,  1787,  several  real  estates  in  the  county  of  Denbigh,  of 
which  Richard  ]Vf  yddleton,  Esq.  was  seised  in  fee,  and  other  estates 
in  the  same  county,  which  were  in  settlement,  were  conveyed  to 
trustees  upon  various  trusts  for  the  payment  of  debts ;  and,  subject 

(a)  It  seems  from  the  language  of  Lord  Loughborough  (po«f,  823)  that  he  did  not 
regard  the  debt,  which  was  thd  account  of  an  upholsterer,  as  of  a  nature  to  cany 
interest.    The  English  and  American  authorities  bearing  on  this  point  cannot 
easily  be  reconciled  with  each  other,  and  the  English  authorities  are  contradic- 
tory among  themselves.  It  has  been  said  by  a  careful  writer  that  according  to  the 
preponderance  of  English  authorities  no  interest  runs  upon  any  account,  Jthough 
it  be  liquidated,  or  rendered,  or  demand  be  made  thereof.    W.  W.  Story,  Gem- 
tracts,  432.    De  Hamlland  v.  Batcerbankj  1  Camp.  50  and  note;  Pagt  v.  Aetmon, 
9  B.  &  C.  381.    But  he  recognises  the  cases  of  Boddam  v.  B^^  2  Brown  Ch. 
and  Blaney  v.  Hendricks,  2  W.  Black.  761,  where  it  was  decided  that  an  account, 
after  it  is  liquidated  and  rendered,  creates  an  implied  contract  for  interest  thence- 
forward, because,  if  it  be  not  paid  then,  the  debtor  is  guilty  of  a  default    But  it 
is  clearly  inferred,  by  the  same  writer,  from  the  American  authorities,  that  a  con- 
tract to  pay  interest  is  implied,  wherever  there  is  a  liquidated  claim,  on  account  of 
which  there  has  been  a  demand  or  notice.    W.  W.  Story,  432;  Gamwdl  v.  Skm- 
ntr,  2  Gall.  45;  Jfaldm  v.  Sherburne,  15  Johns.  424;  Kane  v.  SmUh,  12  Johns. 
156 ;  Barnard  v.  Bariholomew,  22  Pick.  291 ;  Do(Urt  v.  Perkins,  9  Pick.  389; 
Bens.  Glass  Co.  v.  Beid,  5  Cowen,  587;  JKtn^  v.  Diehl,  9  S.  &  R.  409;  Boifon 
and  Sandwich  Glass  Co.  v.  Boston,  4  Metcalf,  181.    But  no  interest  is  allowed 
upon  an  open  and  running  account    Holliday  v.  Marshall,  7  Johns.  213 ;  AhccIZ 
V.  Griswold,  6  Johns.  45;  Anon.  1  Johns.  315;  Beah  v.  McMsler,  8  Wend.  109; 
Breioer  v.  TSfringham,  12  Pick.  547 ;  Cinsequa  v.  Fanning,  3  Johns.  587.    As 
soon  as  the  account  is  stated  and  rendered  to  the  debtor,  ana  no  objection  is  made 
thereto  by  him,  interest  begins  to  run.    And  this  rule  stands  upon  thenlain 
ground,  that  the  acceptance  of  the  account,  without  objection,  is  an  acknowledg- 
ment that  the  debt  is  due  then,  and  every  delay  is,  of  course,  a  default  of  payment, 
for  which  interest  ought  to  run,  in  like  manner  as  if  the  debt  were  payable  on  a 
specific  day.    Ibid.    It  is  also  stated  by  Mr.  Story,  as  the  result  of  the  American 
authorities,  that  a  contract  to  pay  interest  will  be  implied,  whenever  money  is  ad- 
vanced or  expended,  for  the  use  of  another  person  at  his  request    /Z«f<w  v.  Jewdi, 
2  Metcalf,  168 ;  Gibbs  v.  Bryani,  1  Pick.  118 ;  Winihrop  v.  CarkUmj  12  Mass.  4. 
Though  the  English  cases  restrict  allowance  to  occasions,  where  there  is  either 
a  specific  day  of  payment,  in  which  case  it  is  allowed  after  default,  or  where  a 
contract  to  pay  interest  is  implied,  from  either  a  general  custom,  or  from  the  par- 
ticular course  of  dealing  of  an  individual,  known  and  assented  to  by  the  person 
with  whom  he  deals,  or  where  the  money  has  been  used  and  interest  made  upon 
it ;  or  where  the  special  circumstances  of  the  case  manifestly  indicate  an  agree- 
ment to  pay  interest    Penhom  v.  TuckinfcUm,  3  Camp.  4G7 ;  Callen  v.  Brof^,  15 
East,  223;  Page  v.  Mwman,  9  B.  &  C.  380.    See  also  W.  W.  Story,  Contracts, 
429-435,  where  the  subject  of  interest  is  treated  with  clearness  and  learning ; 
ante,  note  (1)  Craven  v.  jHckeU,  1  V.  63,  where  some  of  the  American  and  recent 
English  cases  are  collected. 

{b)  See  ante,  note  (a)  Kidney  v.  Coussmaker,  1  V.  436. 
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thereto,  to  the  use  of  Mr.  Myddleton  for  life :  remainder  to  trustees 
to  preserve  contingent  remainders ;  remainder,  subject  to  a  term  for 
securing  a  jointure  to  Mrs.  Myddleton  and  portions  to  children  by 
her,  to  the  joint  appointment  of  Mr.  Myddleton  and  his  son  ;  and  in 
default  thereof  to  the  appointment  of  the  son,  if  he  should  survive  ; 
and  in  default  of  such  appointment  to  th^  son  in  tail  male ;  with  re-  . 
mainders  over  to  other  sons  of  Mr.  Myddleton,  the  father  in  tail 
male  ;  to  Richard  Myddleton,  the  son  in  tail ;  to  the  daughters  of 
the  father,  as  tenants  in  common  in  tail,  with  cross  remainders ;  and 
to  Richard  Myddleton,  the  son,  in  fee  (1). 

Mr.  Myddleton  the  younger,  having  survived  his  father,  and  no 
joint  appointment  having  been  executed,  by  his  will,  dated  the  20th 
of  June,  1795,  duly  executed  for  passing  real  estate,  reciting  his 
power  of  appointment;  and  that  he  had  at  various  times  borrowed 
and  taken  up  of  different  persons  divers  sums  of  money  upon  his 
bond  and  otherwise ;  and  that  he  also  stood  indebted  unto  various 
persons  in  divers  sums  of  money  by  simple  contract ;  and  that  he 
had  since  the  execution  of  the  conveyance  of  October  1787, 
♦purchased  certain  estates  in  the  county  of  Denbigh,  and  [*817] 
had  borrowed  or  taken  up  money  upon  mortgage  or  other- 
wise for  the  payment  of  the  purchase-money  ;  and  farther  reciting, 
that  he  was  desirous  of  making  a  provision  as  well  for  the  payment 
and  discharge  of  the  money  borrowed  and  taken  up  for  the  purchase 
of  the  said  several  estates  and  all  interest  and  arrears  of  interest 
thereof,  as  also  for  the  payment  of  all  such  other  debts  and  sums  of 
money,  as  he  should  owe  at  the  time  of  his  death  to  any  person 
whomsoever,  not  then  already  provided  for  by  the  indentures  before 
mentioned,  and  also  to  settle  and  assure  the  said  several  estates  pur- 
chased by  him  to  the  same  uses  as  the  estates  comprised  in  the  con- 
veyance of  October  1787,  he  devised  all  the  manors,  messuages, 
lands,  &c.,  which  he  had  purchased  or  agreed  to  purchase,  to  the 
use  of  Lord  Kenyon,  Lord  Northwick,  Sir  William  Pulteney,  Bart, 
and  William  Lloyd,  Esq.,  upon  such  and  the  Uke  trusts,  and  to  and 
for  the  same  ends,  intents,  and  purposes,  and  subject  to  the  like 
powers,  provisos  and  conditions,  in  all  respects,  as  the  estates  com- 
prised in  the  said  conveyance  did  thereby  or  by  his  will  and  the 
directions,  declarations,  limitations,  and  appointments,  hereinafter 
contained,  should  stand  limited  or  appointed ;  and  in  pursuance  of 
his  power  under  the  said  indentures  he  appointed,  that  the  estates 
thereby  conveyed  to  the  said  trustees  or  such  parts  thereof  as  should 
not  be  sold  under  the  said  indentures,  and  the  equity  of  redemption, 
reversion  or  inheritance,  of  such  part  or  parts  thereof  as  should  then  be, 
or  should  hereafter  be  mortgaged,  with  their  appurtenances,  subject 
to  the  trusts  created  by  the  said  indentures  for  raising,  and  the  pay- 
ment of  the  debts,  incumbrances,  and  sums  of  money,  provided  for 
and  directed  to  be  raised  by  such  indentures,  should,  together  with 

(1)  See  the  deed  particularly  stated  La  Middldon  v.  Lord  Kenyon,  ante,  vol.  ii. 
391. 
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the  said  hereditaments  and  premises  by  the  testator  purchased,  and 
by  his  will  devised,  as  aforesaid,  remain  and  continue  to  the  use  of, 
and  be  vested  in,  the  said  trustees,  their  heirs  and  assigns,  upon  the 
trusts  hereinafter  mentioned  :  namely,  upon  trust  by  absolute  sale 
or  mortgage  thereof  or  of  any  part  thereof,  as  to  them,  th^  said  trus- 
tees, should  seem  requisite  and  proper,  or  by  sale  of  timber  thereon, 
or  by  such  other  ways  and  means  as  to  them  should  seem  requisite 
and  proper,  to  raise  such  sum  or  sums  of  money  as  should  be  requi- 
site to  pay  and  discharge  the  said  several  sums  of  money  borrowed 
or  taken  up  at  interest,  or  advanced  by  Sir  William  Pulteney,  as 
therein  mentioned,  and  all  such  other  debts  and  sums  of 
[*818]     money  as  the  testator  *  should  at  the  time  of  his  death 
owe  to  any  person  or  persons  whomsoever  by  mortgage, 
bond  or  other  specialty,  or  by  simple  contract,  or  otherwise  howso- 
ever, and  all  interest  thereof;  and  upon  farther  trust  from  time  to 
time  out  of  the  rents  of  the  same  estates  to  pay  the  interest  of  such 
sums  of  money  as  should  be  borrowed,  and  to  retain  in  their  hands 
so  much  of  the  clear  residue  of  the  rents  and  profits,  as  to  them 
should  seem  meet,  in  the  nature  of  a  fund  to  be  applied  in  and 
towards  reducing  the  principal  of  the  said  several  debts  or  sums  of 
money ;  and  he  declared  it  to  be  his  will,  and  appointed,  that,  after 
payment,  as  well  of  the  said  several  debts  thereby  directed  to  be  paid, 
as  of  all  such  sums  of  money  as  should  be  so  borrowed  and  the  in- 
terest thereof  respectively,  and  all  costs  attending  the  execution  of 
the  trusts  thereby  created,  the  trustees  should  convey  all  the  said 
estates  as  well  those  purchased  by  the  testator  as  those  comprised  in 
the  said  indentures  of  October,  1787,  or  such  parts  thereof  respec- 
tively as  should  not  have  been  sold  or  disposed  of,  and  the  equity 
of  redemption  of  such  parts  thereof  as  should  have  been  mortgaged, 
to  the  uses  and  upon  the  trusts  by  the  said  indentures  declared  and 
limited  of  and  concerning  the  estates  comprised  therein,  after  pay- 
ment and  discharge  of  the  sums  of  money,  debts,  and  incumbrances, 
thereby  directed  to  be  raised  and  paid  thereout,  or  such  of  them  as 
should  be  then  existing  and  capable  of  taking  effect.      The  testator 
then  after  giving  to  each  of  his  trustees  a  legacy  of  lOOZ.  gave  all 
the  rest,  residue  and  remainder,  of  his  personal  estate  whatsoever 
and  wheresoever,  and  of  whatsoever  nature  and  kind  to  his  two 
sisters  Charlotte  Myddleton  and  Maria  Myddleton,  equally  to  be 
divided  between  them,  for  their  own  use  absolutely,  and  he  ap- 
pointed Lord  Northwick  and  Sir  William  Pulteney  executors  of  his 
will. 

The  testator  died  in  December  1796.  Maria  Myddleton,  who 
married  Frederick  West,  and  Charlotte  Myddleton,  the  testator's 
sisters  of  the  whole  blood,  and  Harriet  Myddleton,  his  sister  of  the 
half  blood,  by  the  second  marriage,  survived  him,  and  were  his  next 
of  kin  according  to  the  Statute  of  Distributions  (1). 

The  bill  was  filed  by  a  creditor  by  simple  contract^  an  uphol- 

(l)22dL23Char.n.c.lO. 
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sterer,  claiming  a  debt  of  1777/.  lOs.  llrf.  The  decree  pro- 
nounced upon  the  4th  of  August,  1795,  directed  an  account 
of  the  debts  and  funeral  expenses  of  the  testator;  and  that 
the  Master  should  compute  interest  upon  such  of  the  debts 
as  carried  interest.  An  account  of  the  testator's  personal  estate  was 
also  directed ;  and  it  was  ordered,  that  the  personal  estate  should  be 
applied  in  payment  of  what  was  due  to  the  Plaintiff  and  all  other 
the  creditors  of  the  testator,  and  of  his  funeral  expenses,  &c.,  in  a 
course  of  administration :  and  that  the  residue  should  be  paid  into 
the  Bank,  &c. 

An  exception  was  taken  to  the  Master's  Report  by  the  Plaintiff 
for  not  allowing  interest  upon  his  debt. 

The  cause  coming  on  at  the  same  time  for  farther  directions, 
another  question  arose :  whether  under  the  testator's  will  his  personal 
estate  was  exempted  from  the  payment  of  his  debts. 

Mr.  Richards  and  Mr.  Stanley y  for  the  Plaintiff  contended,  in 
support  of  the  exception,  that  the  provision  for  payment  of  interest 
must  apply  generally  to  all  the  debts  the  testator  might  owe,  observ- 
ing, that  as  to  debts,  which  in  their  nature  carry  interest,  it  was  un- 
necessary. 

The  Counsel  for  the  Defendant  in  support  of  the  Report  were 
stopped  by  the  Court. 

The  Solicitor  General  [Sir  VPittiam  Grant]^  Mr.  Graham^  and  Mr. 
Alexander^  for  the  Defendants,  Mr.  and  Mrs.  West,  and  Charlotte 
Myddleton.  With  respect  to  the  question  as  to  the  exoneration  of 
the  personal  estate ;  there  are  a  great  many  cases  upon  that  point. 
Thus  much  has  been  determined ;  that  it  is  not  necessary  to  find  in 
the  will  precise  and  special  words  of  exemption  ;  but  it  is  sufficient 
if  the  intention  can  be  cdlected  from  the  whole  to  give  the  personal 
estate  exempt  from  the  debts.  In  this  will  there  is  an  anxious  crea- 
tion of  a  fund,  to  arise  from  the  real  estate,  for  payment  of  all  debts ; 
and  the  personal  estate  is  to  be  divided  between  these  two  sisters. 
The  testator  recites  the  conveyance  of  1787 ;  one  principal  object  of 
which  was  to  pay  debts  due  both  by  himself  and  his  father.  After 
that  recital  he  makes  a  provision,  as  well  for  the  discharge  of  the 
money  borrowed  for  the  purchase  of  estates,  and  all  interest  thereof, 
as  of  all  other  debts  he  might  owe  at  the  time  of  his 
death ;  providing  for  every  description  of  debt.  *  He  then  [•  820] 
devises  his  real  estate,  upon  particular  trusts  for  the  pay- 
ment of  his  debts ;  upon  which  it  is  to  be  observed,  first,  that  it  is  not 
a  mere  charge,  but  a  devise  for  the  purpose  of  an  absolute  sale  for  the 
payment  of  the  whole  of  his  debts.  That  has  been  much  relied 
upon  in  some  old  cases ;  where  it  is  stated,  that  from  a  mere  charge 
the  presumption  does  not  arise  as,  where  the  estate  is  to  be  sold  out 
and  out.  I  admit,  that  in  some  cases  that  circumstance  alone  has 
not  been  considered  sufficient  to  exonerate  the  personal  estate :  but 
if  a  clear  intention  appears  to  make  the  real  estate  the  proper  fund, 
that  is  sufficient.  If  that  is  not  the  construction  upon  this  will,  the 
disposition  in  fiEivor  of  these  sisters  will  be  completely  disappointed ; 
VOL.  IV.  47 
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for  the  personal  estate  will  be  exhausted.  It  is  obvious  upon  the 
will  itself,  that  the  debts  are  laige ;  and  that  the  testator  thought,  a 
great  part  of  the  real  estate  must  be  appropriated  to  the  dischaige  of 
tfiem.  He  gives  the  whole  of  his  personal  estate  except  some  small 
l^acies  to  these  sisters  for  their  own  use  absolutely.  There  are 
several  cases  upon  this  subject  in  print,  determined  in  the  year 
1796  (1)  ;  in  which  all  the  cases  are  referred  to.  The  result  of  them 
all  is  what  I  have  stated ;  that  the  intention  is  to  be  collected  from 
the  whole  will.  Your  Lordship  in  Gray  v.  lUinnethorpe  and  the 
Master  of  the  Rolls  in  Burton  v.  Knowbon  and  BrummeU  v.  Proihero 
adopt  the  rule  previously  laid  down  by  Lord  Kenyon  in  Webb  v. 
Janes  (2).  In  Gray  v.  Minneihorpe  your  Lordship  held,  that  a  di- 
rection to  sell  and  pay  the  debts,  without  any  disposition  of  the  per- 
sonal estate  farther  than  by  the  appointment  of  an  executor,  was  not 
sufficient.  This  will  shows  an  evident  intention  in  favor  of  these 
residuary  legatees :  particularly  from  all  those  anxious  directions  as 
to  the  debts,  before  the  testator  proceeds  to  the  disposition  of  the 
personal  estate.  In  Burton  v.  Knowhon  and  BrummeU  v.  ProAero 
.  the  Master  of  the  Rolls  does  not  admit,  that  there  must  be  an  irre- 
sistible inference ;  and  says,  he  does  not  know,  what  is  meant  by 
that.  That  expression  escaped  Lord  Thurlow  in  more  instances 
than  one.  The  Master  of  the  Rolls  has  explained  it  thus ;  that 
implied  intention,  that  leaves  no  reasonable  doubt  in  a  well  informed 
mind. 
Is  there  any  fair  ground  for  doubting  the  intention  in  this  case, 

even  upon  the  will ;  for,  if  we  go  out  of  the  will,  it  is 
[*  821]     impossible  *  to  doubt  it  ?    It  is  true  the  testator  has  not 

given  any  direction  for  the  payment  of  his  funeral  expen- 
ses out  of  his  real  estate.  That  is  a  slight  circumstance,  and  those 
cases  which  required  that  circumstance,  must  have  afforded  but  little 
evidence  of  intention.  Upon  this  will  the  inference  is  strong.  The 
minute  circumstance  of  the  probate  and  the  funeral  expenses  did 
not  occur  to  him,  when  considering  the  large  debts,  for  the  dischaiige 
of  which  he  and  his  father  had  been  so  anxious.  He  recites  the 
conveyance  for  that  purpose.  He  takes  up  the  same  idea,  when 
making  his  will.  Even  the  rents  and  profits  of  the  newly-acquired 
estates  are  to  go  towards  the  discharge  of  the  debts.  In  following 
up  that  design  he  never  makes  any  mention  of  his  personal  estate. 
Only  two  of  the  trustees  are  executors.  Having  disposed  of  the 
trust  estate  he  takes  up  a  distinct  subject ;  and  in  that  respect  it  is 
very  like  Thorn  v.  Lord  upon  Mr.  Selby's  will ;  where  it  was  held, 
that  the  testator  had  treated  the  personal  estate  as  a  distinct  subject, 
independent  of  the  real  estate ;  and  therefore  the  personal  estate 
was  held  to  be  given  as  a  specific  residue,  deducting  only  some  1^- 
acies  given  out  of  it.  This  is  clearly  a  special  residue  ;  which  he 
has  given  to  his  two  sisters  of  the  whole  blood.     What  is  meant  hj 

(1)  Gray  V.  Mnnethorpe^  ante,  vol.  iii.  103;  the  three  following  cases,  and  the 
note,  106. 

(2)  2  Bro.  C.  C.  60. 
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the  word  ''  abscrfutely  "  but,  dischaiged  from  debts  ?  The  testator 
very  particularly  specifies  the  debts  he  had  contracted  himself  for 
the  purchase  of  estates.  Another  circumstance,  upon  which  the 
Court  has  acted,  is  the  state  of  the  property.  In  some  old  cases,  at 
a  time  when  the  presumption  was  in  favor  of  the  personal  estate, 
the  decision  has  been  upon  the  circumstance,  that  the  personal  estate 
was  small.     That  however  has  not  been  so  considered  lately. 

The  Lord  Chancellor  [Loughborough]  observed,  that  the  trus- 
tees have  no  power  to  throw  the  funeral  expenses  and  the  probate 
upon  the  real  estate  ;  and  asked,  whether  the  personal  estate  could 
be  chained  with  those  expenses  and  not  be  charged  with  the  debts. 

The  Attorney  General  [Sir  John  Mitford]^  for  the  Defendant 
Harriet  Middleton,  the  testator's  sister  of  the  half  blood.  The  rule 
is  clear,  and  not  to  be  controverted  ;  that  wherever  the  personal  es- 
tate is  exempt  from  the  debts,  it  must  be  taken  as  a  specific  legacy ; 
if  not,  it  cannot  without  express  words  be  exempt.  Lord  Thurlow's 
doctrine  in  The  Dyke  of  Ancaster  v.  Mayer  (1)  is  perfectly  correct. 
Your  Lordship  must  overturn  a  number  of  cases,  if  you 
*  hold  this  will  sufficient  to  raise  the  presumption.  The  [*  822] 
expression,  '^  to  raise  such  sum  or  sums  as  shall  be  requi- 
site,''  that  is,  for  which  there  is  no  other  fund,  excludes  the  pre- 
sumption, unless  there  are  strong  words  the  other  way.  In  the  case 
of  maintenance  of  children,  where  there  is  a  direction,  that  the  in- 
terest shall  be  applied  to  the  maintenance,  that  is  qusdified  by  the 
situation  of  the  child :  it  is  to  be  applied,  if  requisite :  but  not, 
where  it  would  be  a  gift  to  the  father,  otherwise  bound  to  maintain 
the  child  (2).  In  all  cases  of  that  sort  the  fund  is  provided  only  in 
case  the  primary  fund  is  not  applicable.  The  subsequent  direction 
in  this  will  shows,  testator  was  anxious,  that  the  real  estate  should  not 
be  burthened  more  than  was  necessary  ;  for  he  directs  a  sinking  fund 
to  be  created  in  order  to  prevent  that.  There  is  nothing  in  the  dis- 
position of  the  personal  estate  to  raise  the  presumption.  It  is  clear, 
the  testator  has  not  given  all  to  these  sisters  absolutely  except  what 
was  necessary  for  the  l^[acies  ;  for,  as  your  Lordship  observes,  he 
certainly  m^ant  his  funeral  expenses  and  the  charges  of  the  probate 
to  come  out  of  the  personal  estate  ;  and  the  contrary  is  not  con- 
tended. What  ground  is  there  for  exempting  the  personal  estate 
from  the  debts  any  more  than  from  those  chaiges  ?  The  only  ground 
is,  that  he  has  charged  his  real  estate  with  debts.  Then  it  comes 
precisely  to  the  question,  whether  a  charge  is  suflicient.  It  is  im- 
possible to  argue  it  so  without  destroying  the  ground,  upon  which 
the  presumption  is  raised.  If  the  real  estate  had  been  chaiged  with 
the  funeral  and  testamentary  expenses,  there  might  have  been  a 
ground  for  the  argument.  The  legacies  clearly  are  to  be  paid  out 
of  the  personal  estate.     The  mere  assent  of  the  executors  cannot 

(1)  1  Bro.  C.  C.  454. 

(2)  See  the  variation  upon  this,  JhubrewB  v.  Partington^  3  Bro.  C.  C.  60 ;  Mundy 
v.  Earl  HatDC,  4  Bro.  C.  C.  233;  HosU  v.  PraU,  anU,  vol.  iii.  730;  and  the  note, 
733. 
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be  sufficient  to  Test  this  in  the  legatees ;  which  is  the  characteiistic 
of  a  specific  legacy :  but  the  executors  would  receive  the  personal 
estate,  and  convert  into  money  as  much  as  is  necessary  for  the  lega- 
cies  and  funeral  expenses ;  and  the  sur[4us  only,  after  these  charges 
are  taken  out  of  it,  is  to  be  handed  over  to  these  sisters. 

The  decisions  are  extremely  strong.  In  7%e  Duke  of  Aneaiter 
V.  MJayeTy  the  case,  in  which  Lord  Thurlow  differed  from  the  prior 
decision,  there  were  very  strong  words,  which  were  not  held  suf- 
ficient In  St^hentan  v.  Heathcote  (1)  before  Lord 
[*  823]  Northington  *  the  testator  devised  all  his  real  estate,  with 
a  charge  thereon  for  payment  of  debts :  he  then  gave  a 
silver  tobacco-box  to  his  uncle,  and  some  other  things ;  and  he  gave 
all  the  residue  of  his  personal  estate  to  his  wife  for  ever,  and  ap- 
pointed her  sole  executrix.  It  was  insisted,  that  the  persmud  estate 
was  exonerated :  but  it  was  held  not  to  be  exempted,  upon  the 
ground  your  Lordship  has  suggested,  that  it  could  not  posnbly  be 
exempted  from  the  funeral  expenses  and  testamentary  expenses. 
Suppose,  the  testator  had  made  a  codicil  giving  legacies :  how  would 
those  legacies  be  paid  ?  It  is  said  to  be  a  gift  of  all  the  residue  of 
the  personal  estate ;  taking  out  only  the  legacies  given  by  the  will. 
Nothing  is  said  as  to  legacies  by  a  future  codicil.  The  Court 
could  never  hold,  that  these  words  would  exclude  those  subsequent 
legacies.  In  Burton  v.  Knowlton  there  were  particular  expressions 
in  the  will,  upon  which  the  Master  of  the  Rolls  relied.  I  do  not 
enter  into  the  discussion,  whether  that  case  is  not  open  to  a  good 
deal  of  observation.  But  in  Brummel  v.  Prothero  the  djecision  is 
the  other  way.  In  that  case  the  charge  was  of  ell  debts ;  in  this  it 
is  only  what  may  be  requisite.  In  that  no  legacy  was  given ;  and 
the  disposition  of  the  personal  estate  had  more  of  the  nature  of  a 
specific  l^acy  than  this  can  be  said  to  have.  In  Burton  v^  Knowli<m 
also  the  Master  of  the  Rolls  approved  the  case  of  The  Duke  of 
Ancaster  v.  Mayer ;  and  did  not  mean  to  decide  against  that  case, 
or  to  express  a  disapprobation  of  any  thing  except  the  expression 
<<  irresistible  inference,"  as  being  too  strong. 

Mr.  Piggottf  on  the  same  side,  was  stopped  by  the  Gburt 

Lord  Chancellor  [Loughborough].  As  to  the  point  upon  the 
Exception,  I  do  not  see,  how  it  goes  out  of  the  common  course. 
These  words  do  not  go  to  raise  a  chaT]ge  of  interest  beyond  what  the 
nature  of  the  debt  would  carry.  Upon  such  a  debt  too  the  claim  of 
interest  is  singular.     From  what  period  is  it  to  commence  ? 

With  respect  to  the  other  point,  I  did  not  think,  there  had  been 
any  case  so  near  the  argument  contended  for  by  the  two  sisters 
as  Burton  v.  Knowlton.  But  I  confess,  I  had  held  a  firm  opinion, 
that  the  doctrine  is  exactly,  asr  it  was  laid  down  in  TTte  Duke  of 
Ancaster  v.  Mayer.  I  take  the  rule  at  present  to  be,  that  the  per- 
sonal estate  is  the  natural  fund ;  that  against  the  charges  naturally 
thrown  upon  the  personal  estate  you  may  show  a  distinct  exemp- 

(1)  Stated  in  The  Duke  ofAnauUr  v.  MfOftr. 
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tion :  or  from  the  whole  will  you  may  collect,  that  there  is  an 
intention  expressed  in  the  will  (I  do  not  mean  in  totidem  verbis) 
that  the  personal  estate  shall  be  exempt  Then  charging  the 
real  estate  ever  so* anxiously  for  payment  of  debts  will  not  of 
itself  be  sufficient  to  exempt  the  personal  estate.  I  set  the  whole 
doctrine  afloat,  if  the  argument  for  the  two  sisters  upon  this 
will  is  allowed  to  prevail;  for  it  only  comes  to  this.  There 
are  two  circumstances ;  one,  that  Aere  is  a  gift  of  residue  of 
the  personal  estate:  another,  that  there  is  a  very  anxious  charge 
of  debts  upon  the  real  estate.  Beyond  that  I  have  no  ground  to 
stand  upon.  All  the  rest  of  the  circumstances  are  merely  con- 
jectural, upon  a  supposed  intention ;  and  it  is  asked,  what  could  the 
testator  mean  by  giving  these  sisters  his  pevsonal  estate,  if  they  get 
nothing  by  it  All  I  say  to  that  is,  that  a  man  giving  the  residue  of 
his  persoEud  estate  does  not  in  general  mean  much.  It  is,  as  it  may 
happen. 

The  decree  was  made  accordingly ;  an(j[  the  exception  was  over- 
ruled. , 

1.  That  interest  is  not  allowed  on  shop-debts  due  and  owing  by  a  party  de- 
ceased, without  a  distinct  and  onequivocal  direction  in  his  will  to  that  effect,  see 
Dalhm  v.  PrMmanj  2  Freem.  133;  Parker  v.  Hvldunion^  3  Yes.  135:  see,  how- 
ever, anU^  note  3  to  Cnwm  v.  JSckdl^  1  V.  60. 

2.  With  respect  to  the  order  in  which  the  assets  of  a  deceased  party  are  to  be 
applied,  in  discharge  of  debts  and  legacies,  see  the  notes  to  HamUton  v.  Worky^ 
2  V .  68 ;  and  that  a  primaiy  fund  is  not  discharged,  merely  because  another  ftind 
is  provided,  see  note  1  to  iUkuy  v.  CeuMmdfcer,  1  V.  436. 
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LAW  V.  THE   EAST  INDIA  COMPANY. 

[Rolls.— 1799,  July  34.] 

A  SURETY  to  the  East  India  Company  discharged  by  payment  of  a  balance  to  the 
principal  under  an  erroneous  settlement  by  the  officers  of  the  Company  without 
weir  authority  or  knowledge,  (a) 

The  East  India  Company  having  compelled  payment  from  a  surety  in  India  hy 
their  power  over  him,  as  one  of  their  servants,  without  an  account  or  pioceediDg 
against  the  principal,  (though  solvent)  and  otherwise  under  haish  circumstances, 
he  was  restored  to  the  same  situation  by  a  decree  for  re-payment  with  interest 
at  5  per  cent  upon  giving  security  for  re-payment,  in  case  in  a  futiwe  suit  by 
the  Company  he  should  be  held  liable.  The  Court  would  not  upon  the  circum- 
stances firive  Indian  interest,  (b)  [p.  825.] 

Any  act  of  Uie  obligee,  that  may  injure  a  surety,  is  laid  hold  of  in  his  favor,  [p.  833.] 

William  Tierney,  Esq.  was  appointed  by  the  East-India  Com- 
pany paymaster  of  the  detachment  of  Bengal  troops  in  the  Carnatic; 
and  in  pursuance  of  a  late  resolution  of  the  Company,  requiring  sure- 
ties for  such  officers,  William  Tierney,  Thomas  Law,  and  Henry 
Vansittart,  executed  a  bond^  dated  the  14th  of  October,  1780, 
whereby  they  became  jointly  and  severally  bound  to  the  Company  in 
the  penal  sum  of  200,000  sicca  rupees,  for  the  good  behavior  of 
William  Tierney  in  the  office  ;  with  condition  to  be  void,  if  he  should 
duly  account  for  all  money,  which  should  be  received,  laid  out  or  ex- 
pended, by  him  on  account  of  the  Company. 

In  September  1783,  William  Tierney  died  intestate  at  Calcutta. 
Thomas  Graham  procured  administration  to  him  in  India. 
[*  825]  Some  *  time  after  his  death  a  claim  was  made  by  the 
Company  of  689,729  current  rupees,  as  due  from  Mr. 
Tierney  upon  the  balance  of  his  accounts  as  military  paymaster. 
This  demand  was  disputed  by  Graham ;  but  no  notice  whatever  was 
given  to  the  sureties.  Upon  a  farther  investigation  of  the  accounts  in 
1786  it  appeared,  that  the  claim  of  the  Company  did  not  amount  to 
200,000  current  rupees.     The  debt  had  not  been  reduced  by  any 

(a)  If  the  creditor  has  any  security  from  the  debtor,  and  he  partd  with  it,  with- 
out communication  with  the  surety,  or  by  gross  negligence  it  is  lost,  that  will 
operate,  at  least  to  the  value  of  the  security,  to  discharge  the  surety.  1  Stoiy, 
£q.  Jur.  §326;  Mavhew  v.  Cricket,  2  SwansL  185;  Untied  States  v.  KeHmatrid, 
9  Wheat  720 ;  McLemore  v.  Potoell,  12  Wheat  554 ;  Joslyn  v.  SmUh,  3  Weston, 
(Verm.)  353.  And  farther  as  to  the  acts  of  a  creditor  by  which  a  surety  is  dis- 
charged, see  antej  note  (a)  Beea  v.  Bernngtofij  2  V.  540. 

(h)  Interest  is  payable  according  to  the  laws  of  the  country  where  the  debt  is 
contracted  and  to  be  paid.  Where  a  Chinese  merchant  consigns  goods  to  a  mer- 
chant in  New  York  for  sale,  which  are  delivered  at  Canton,  to  the  agent  of  the  New 
York  merchant,  who  neglects  to  remit  the  proceeds  to  the  consignor,  the  latter  is 
entitled  to  interest  on  the  amount  according  to  the  law  and  custom  of  China,  be- 
ing twelve  per  cent  CoTistaua  v.  Fanning,  3  Johns.  Ch.  587 ;  &  C  17  Johns, 
511.  See  also  Horford  v.  JVichols,  1  Paige,  220;  Houghton  v.  Page, 2  N. H. 42 ; 
Peacocks  v.  Banks,  1  Minor,  387;  LapS:t  v.  Smitk,  13  Louis.  91;  Thmsons^ 
Ketchum,  4  Johns.  285 ;  Healy  v.  Carman,  3  Green.  328 ;  Story,  Conflict  of  Laws, 
^291,  where  the  authorities  on  the  subject  of  foreign  interest,  and  the  principles 
deducible  from  them  are  presented  with  instructive  fulness.  Sec  also  ante,  p^  7"2 
note  (a)  Cketham  v.  Jhtdfey, 
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subsequent  payments.  Upon  farther  examination  by  the  military 
Paymaster-general  in  1787  it  appeared  to  him,  that  there  was  no 
foundation  for  the  claim  of  the  Company  ;  on  the  contrary,  that  a 
balance  was  due  from  the  Company  to  the  estate  of  Mr.  Tierney 
of  50,548  current  rupees ;  and  that  balance  being  reported  by 
the  military  Paymaster-general  to  the  Governor-general  and  Council 
to  be  due  was  shortly  afterwards  paid  on  behalf  of  the  Company  to 
Graham.  The  bond  was  not  delivered  up,  but  remained  in  the  cus- 
tody of  the  servants  of  the  Company.  After  the  payment  of  that 
balance  Graham  remitted,  through  the  Treasury  of  the  Company,  the 
effects  of  Mr.  Tierney  to  his  brother  George  Tierney,  Esq.  in  Eng- 
land ;  who  procured  administration. 

In  1787  Mr.  Vansittart  died  at  Calcutta.  His  widow  and  exec- 
utrix paid  his  debts  in  India  out  of  his  effects,  and  having  remitted 
the  surplus  to  the  executors  in  England  soon  afterwards  returned  to 
England. 

Mr.  Law  continued  many  years  in  India  in  the  service  of  the 
Company  ;  and  was  during  a  considerable  part  of  that  time  a  Mem- 
ber of  the  Board  of  Revenue  at  Bengal.  In  1790  being  advis- 
ed, that  it  was  necessary  for  his  health,  he  applied  for  leave  to 
quit  India.  His  health  continuing  to  decline  he  was  advised,  that  it 
was  absolutely  necessary  to  sail  without  delay.  Therefore  early  in 
January  1791,  he  renewed  his  application  to  the  Governor-general 
in  Council  through  the  medium  of  the  Board  of  Revenue  for  per- 
mission to  resign  and  depart  for  England.  He  complied  with  the 
regulations  for  that  purpose ;  and  procured  Edmond  Morris  to  be- 
come surety  for  all  sums  of  money,  that  might  be  due  from  him  to 
the  Company  on  account  of  the  Civil  Auditor's  Department ;  and 
the  Board  of  Revenue  certified,  that  they  approved  the  security ; 
and  they  desired  the  Civil  Auditors  to  grant  the  certificate  required  ; 
which  was  approved  by  the  Governor-general,  or  the  per- 
sons exercising  the  powers  in  his  absence.  *  Mr.  Law  then  [*  826] 
took  his  passage  on  board  the  William  Pitt.  Upon  the 
21st  of  January,  1791,  when  that  ship  was  under  dispatch,  the 
Members  of  the  Council  in  the  absence  of  Lord  Cornwallis,  upon  the 
ground,  that  a  claim  was  still  subsisting  on  behalf  of  the  Company 
against  William  Tierney 's  estate  to  the  amount  of  100,000  rupees, 
came  to  a  resolution,  that  Mr.  Law  should  have  permission  to  resign 
and  proceed  to  Europe  only  on  his  giving  sufiicient  security  for  the 
claims  upon  him  in  the  Military  Department  on  account  of  the  re- 
trenchment against  Mr.  Tierney.  At  that  time  there  were  only  two 
members  of  the  Government  in  Council :  the  President  left  by  Lord 
Cornwallis  being  absent  from  illness.  No  Coilncil  Board  could  be 
held  between  the  date  of  that  resolution  and  the  sailing  of  the  ship ; 
and  the  resolution  was  communicated  to  Mr.  Law  through  the  Re- 
venue Board  on  the  25th  of  January  ;  which  was  only  four  days  be- 
fore the  sailing  of  the  ship.  Till  that  resolution  he  had  no  notice 
whatever  of  any  claim.  No  other  ship  except  the  William  Pitt  was 
to  sail  for  Europe ;  and  the  state  of  his  health  made  it  extremely 
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dangerous  for  him  to  defer  his  departure.  Under  these  circumstan- 
ces in  order  to  find  sureties  he  wajs  under  the  necessity  of  depositing 
in  the  hands  of  Edmond  Morris  and  Lyon  Prager  100,000  current 
rupees ;  upon  which  they  became  security  for  the  payment  of  what 
should  appear  due  from  him  to  the  Company  on  account  of  the  re- 
trenchment against  Mr.  Tierney.  Upon  the  30th  of  January  Mr. 
Law  sailed. 

In  1792  Morris  and  Prager  received  a  letter  from  the  Attorney  of 
the  Company  ;  stating,  that  there  was  a  balance  of  96,857  current 
rupees  7  annas  2  pice  due  from  Mr.  Tierney  as  Paymaster ;  that 
Graham  had  refused  to  pay ;  and  that  unless  the  whole  demand  was 
paid  by  them  within  two  days,  he  had  orders  to  proceed  against 
them.  Upon  this  they  applied  to  Graham  to  know,  whether  he 
would  authorise  them  to  pay,  or  whether  they  should  stand  a  suit ; 
which  they  offered  to  do,  if  he  would  undertake  the  direction  of 
the  defence  and  indemnify  them.  Graham's  answer  was,  that  he 
had  taken  every  step  to  induce  the  Governor  and  Council  to  make 
several  retrenchments  in  this  demand;  but  that  they  would  not  al- 
low any  farther  abatement ;  and  as  he  had  not  sufficient  assets  to 
satisfy  the  demand,  they  would  as  sureties  for  Mr.  Law  judge,  how 

far  under  the  objections  he  had  stated  it  would  be  advisa- 
[*827]     ble  unconditionally  to  pay  the  balance  demanded;  *and 

doubting,  as  he  did,  of  the  sufficiency  of  the  grounds, 
upon  whicli  the  Governor  and  Council  had  set  aside  his  objections, 
he  did  not  think,  he  should  be  justified  in  authorizing  them  to  stand 
a  suit :  nor  could  he  undertake  the  defence  of  such  suit,  nor  defray 
the  expense  of  it  He  then  suggested,  that,  considering  the  circum- 
stances, under  which  the  balance  has  arisen.  Government  ought  to 
be  satisfied  with  their  depositing  security  for  the  amount  demanded, 
to  be  appropriated  to  the  liquidation  of  such  part  thereof  as  may 
ultimately  be  judged  justly  due  from  the  estate  upon  a  reference  of 
the  points  in  dispute  to  the  Court  of  Directors ;  to  whom  in  justice 
to  the  heirs  of  the  estate  as  well  as  to  the  securities  he  deemed  him- 
self bound  to  submit  them. 

These  terms  proposed  by  Mr,  Graham  were  not  accepted  by  the 
Company  ;  upon  which  Morris  and  Prager  paid  the  sum  demanded; 
which  was  composed  of  the  sum  of  46,309  rupees,'  stated  to  be  due 
from  Mr.  Tierney,  and  the  sum  of  50,548  rupees,  which  had  been 
paid  to  Graham  by  the  Company.  George  Tierney  refused  to  pay 
Mr.  Law  in  respect  of  what  had  been  so  paid  to  the  Company. 
The  Court  of  Directors  upon  the  3d  of  September,  1794,  came  to  a 
resolution,  under  which  the  Company  offered  to  pay  the  sum  last- 
mentioned,  computing  the  rupee  at  1«.  lid.,  to  Graham  with  interest 
at  5  per  cent,  (which  sum  was  recited  to  have  been  paid  erroneously 
and  without  the  authority  of  Government)  upon  condition,  that  the 
legal  representatives  of  William  Tierney  and  Mr.  Law,  and  the  legal 
representatives  of  Mr.  Vansittart,  would  execute  an  agreement,  that 
they  would  admit  a  copy  of  the  bond  transmitted  to  the  Court  by 
Mr.  Law  as  the  bond  entered  into  by  Mr.  Tierney  and  his  sureties. 
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and  sign  such  admission,  and  admit  tho  bond  as  a  subsisting  bond ; 
and  that  they  should  not  in  any  action  or  suit  to  be  brought  thereon 
by  the  Company  avail  themselves  or  any  of  them  of  the  payment 
made  by  Law  or  on  his  account  of  the  said  50,548  current  rupees  ; 
and  that  they  should  appear  to  any  action  or  suit  brought  by  the 
Company  upon  the  bond  in  the  Supreme  Court  of  Bengal ;  and  that 
the  far tlier  sum  of  46,309  current  rupees,  likewise  paid  by  Law's  at- 
tomies,  be  retained  by  the  Company ;  the  same  appearing  to  be  due 
from  William  Tierney ;  and  that  proper  proceedings  be  had  in  the 
Supreme  Court  at  Bengal  to  recover  the  sum  of  50,548  current  ru- 
pees, under  the  above  resolution  paid  to  Mr.  Law,  from  the  repre- 
sentatives of  William  Tierney. 

*  Thomas  Graham  still  continued  in  India.  [*  828] 

Under  these  circumstances  the  bill  was  filed  by  Mr.  Law 
praying,  that  the  East-India  Company  may  repay  to  the  Plaintiff  the 
sum  of  10,4921.,  being  the  value  of  96,857  rupees  7  annas  and  2 
pice,  with  Indian  interest ;  or,  if  the  Court  shall  be  of  opinion,  that 
the  whole  ought  not  to  be  repaid,  that  they  may  repay  5476/.  the 
value  of  50,548  rupees,  the  sum  pud  to  Graham,  with  Indian  inter- 
est ;  and  that  the  Defendant  Geoige  Tierney  may  pay  the  Plaintiff 
the  residue  of  the  said  10,492Z. ;  the  same  having  been  paid  to  the 
Company  by  Morris  and  Prager  under  the  direction  of  Graham ; 
or,  if  the  Court  shall  be  of  opinion,  that  the  same  ought  not  to  be 
repaid,  till  the  account  between  the  Company  and  William  Tierney 
shall  be  finally  settled,  that  the  account  may  be  taken,  and  the  bal- 
ance ascertained  ;  that  the  Company  may  pay  the  Plaintiff  such  sum 
of  money  as  it  shall  appear  they  have  been  paid  by  Morris  and  Pra- 
ger more  than  the  real  balance  due,  with  Indian  interest;  that  the 
Defendant  Tierney  may  pay  Ae  Plaintiff  the  balance  really  due 
fiom  William  Tierney  to  the  Company,  with  interest,  as  above ;  and 
that  the  bond  may  be  delivered  up. 

Upon  the  supposition,  that  Tiemey's  assets  should  prove  defi- 
cient, the  bill  prayed  an  account  of  the  assets  of  Mr.  Vansittart, 
as  co-surety  vnih  the  Plaintiff,  and  payment  of  a  moiety  of  the 
sum  paid  by  the  Plaintiff  in  discharge  of  the  balance  due  from 
William  Tierney.  But  there  was  no  question  of  Mr;  Tiernby's 
solvency. 

The  bill  stated,  that  the  sureties  having  had  no  notice  of  any 
claim  of  debt,  and  not  having  been  apprised  of  any  of  the  said 
transactions,  did  not  apply  to  have  the  bond  delivered  up. 

The  Blast  India  Company  in  their  answer  set  up  a  olaim  of  interest 
upon  the  money  due  from  Tierney.  They  stated,  that  the  payment 
made  by  their  officers  to  the  representative  of  Mr.  Tierney  in  India 
was  made  without  their  authority  or  knowledge. 

The  Defendant  Tierney  by  his  answer  admitted  assets:  and 
stated,  that  being  ignorant  of  the  circumstances  and  state  of  the 
account  he  refuses  to  pay.  He  also  disputed  the  claim  of  interest 
by  the  Company. 
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This  cause  having  been  a^ued  at  great  length  stood  for  jadgment. 

July  24^A.  Master  or  the  Rolls  [Sir  Richard  Pepper  Arden]. 
This  cause  has  stood  a  considerable  time  for  judgment ;  being  at- 
tended with  many  very  peculiar  circumstances,  and  involving  a  great 
number  of  transactions,  which  it  was  necessary  to  consider  very  fully, 
and  a  great  variety  of  evidence,  upon  which  without  a  full  examina- 
tion and  weighing  it  very  minutely  it  was  impossible  to  decide.  It 
would  take  up  too  much  time  to  state  all  the  evidence,  and  every 
part  of  it,  that  affords  some  ground  for  the  determination  I  shall 
make.    Therefore  I  shall  only  state  the  leading  points. 

There  is  no  doubt,  that  Mr.  Tierney  died  perfectly  solvent.  Ev- 
ery thing  remaining  to  be  done  at  his  death  was  to  settle  the  account 
between  him  and  the  Company;  and  steps  were  taken  by  the 
officers  of  the  Company ;  and  an  administration  was  taken  soon  after 
his  death.  No  final  settlement  took  place :  but  the  account  vras 
going  on.  In  1785  a  demand  was  made  against  his  administrator 
of  so  great  a  sum  ds  689,729  rupees.  This  demand  was  resisted : 
but  no  notice  was  given  to  the  sureties.  In  the  subsequent  year  this 
supposed  balance  was  reduced  to  less  than  200,000  rupees ;  and  in 
1787  according  to  the  Paymaster's  account  the  balance  was  the 
other  way.  In  the  same  year  a  very  important  transaction  took 
place,  at  least  with  regard  to  the  sureties.  The  officers  of  the  Com- 
pany, as  they  say,  without  their  concurrence,  and  against  their  con- 
sent undoubtedly,  if  any  thing  remained  due  from  him,  allowed  the 
balance  stated  to  be  due  to  him  ;  and  paid  the  administrator  50,548 
rupees.  There  is  some  difference  as  to  the  sum  in  the  bill  and  in 
the  answer.  Nothing  is  more  clear  than,  whether  that  was  done 
with  the  consent  and  by  the  orders  of  the  Company,  or  not,  but 
ignorantly  by  their  officers,  it  was  as  to  the  two  sureties  a  complete 
discharge.  It  cannot  be  contended  upon  any  principle,  that  prevails 
with  regard  to  principal  and  surety,  that,  where  the  principal  has 
left  a  sufficient  fund  in  the  hands  of  the  obligee,  and  he  thinks  fit 
instead  of  retaining  it  in  his  hands  to  pay  it  back  to  the  prindpal, 
the  surety  can  ever  be  called  upon.  This  payment  therefore  or  per- 
mitting that  part  of  the  assets  to  be  paid  back  to  the  ad- 
[*  830]  ministrator  of  the  principal  by  the  officers  of  the  *  Com- 
pany, whether  with  their  consent  or  ignorantly,  is  a  com- 
plete discharge  of  the  two  sureties. 

In  the  same  year  1787,  no  demand  having  been  made  upon  Mr. 
Vansittart,  the  co-surety  with  the  Plaintiff  Mr.  Tierney,  his  assets  in 
the  hands  of  the  Company  were  remitted  to  Europe;  and  Mr. 
Tierney's  administrator  also  with  the  full  knowledge  of  the  Com- 
pany, and  this  account  going  on,  unliquidated  and  unsettled,  was 
permitted  to  remit  great  part,  as  the  Defendant  Tierney  says,  the 
whole,  of  his  assets  through  the  Company's  treasury  to  Europe. 
No  demand  is  either  proved  or  insinuated  down  to  the  year  1791. 
In  this  time,  it  is  true,  a  great  many  transactions  took  place  between 
Mr.  Graham  and  the  Company's  officers.  There  were  great  dis- 
putes about  the  balance  really  due  ;  and  they  differed  widely  upon 
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it.  But  in  1791  according  to  the  Company's  officers  it  amounted 
to  100,000  rupees  ;  and  was  afterwards  reduced  to  96,857  rupees, 
7  annas,  2  pice.  No  notice  was  given  to,  or  demand  made  upon, 
the  sureties  till  the  21st  of  January,  1791 ;  when  the  Plaintiff  hav- 
ing complied  with  the  usual  requisites,  under  a  very  reasonable  rule, 
that  the  servants  of  the  Company  shall,  before  they  return  to  Europe, 
give  security  to  answer  any  demand  the  Company  may  have  upon 
them,  and  thinking  that  the  only  requisite,  that  could  be  demanded 
of  him,  was  surprised  to  find  this  demand  set  up  against  him.  He 
remonstrated,  and  complained  very  much  of  it,  as  a  severe  hard- 
ship upon  him,  that  the  demand  should  be  made  at  all,  much  less 
at  such  a  time,  when  he  was  bound  to  England  in  a  very  bad  state 
of  health,  and  it  was  absolutely  necessary  to  take  an  immediate  de- 
parture. He  could  not,  meaning  to  take  all  his  effects  with  him, 
find  sureties  without  leaving  a  deposit  to  indemnify  them.  He  M'^ls 
however,  as  the  Company  insisted  upon  it,  to  find  sureties  ;  and  he 
left  100,000  rupees  with  Prager  and  Morris  for  this  purpose,  and 
sailed  for  England.  The  balance  demanded  of  him,  which  was 
then  stated  at  100,000  rupees,  was  not  admitted  by  Graham,  but 
was  then  and  continued  to  be  contested  by  him. 

But  notwithstanding  this,  and  their  having  got  the  security,  it 
would  have  been  but  foirness  in  the  Company  not  to  have  proceeded 
against  Mr.  Law ;  who  and  whose  sureties  knew  nothing  pf  the 
matter  ;  but  to  have  proceeded  against  Graham,  the  only 
principal  *in  equity,  and  the  only  person  who  could  make  [*83i] 
any  defence  whatsoever.  Making  great  allowances  for 
persons  acting  in  public  trusts,  and  I  must  say,  persons,  who  do  not 
deserve  to  hear  so  much  as  has  been  said  of  them  in  this  cause,  I 
feel  no  difficulty  in  saying,  that  between  individuals  that  would  have 
been  a  very  harsh  proceeding,  and  much  more,  to  skip  over  the 
principal,  and  leaving  him  whom  they  had  permitted  to  send  over 
the  assets,  per  solium  resort  to  the  surety.  In  1792  the  Plaintifl^s 
sureties  were  called  upon  to  pay  96,857  rupees,  7  annas,  2  pice,  then 
stated  as  the  balance.  Graham  refused  to  pay.  Instead  of  proceed- 
ing against  him  to  liquidate  the  demand  oy  action  of  law,  though 
that  would  have  been  a  very  insufficient  mode,  or  by  bill  in  equity, 
and  calling  upon  the  surety  only  for  the  deficiency,  they  directly, 
upon  Graham  not  paying,  make  the  demand  upon  the  sureties  of 
Mr.  Law,  and  actually  insist,  that  they  shall  pay  the  money  in  two 
days ;  declaring,  that,  if  it  is  not  paid  in  that  time,  process  shall 
issue  against  them.  Between  individuals  that  would  be  thought  a 
very  harsh  proceeding.  I  am  not  sure,  that  what  they  have  done 
has  not  operated  to  a  complete  discharge  of  the  surety :  but  upon 
that  it  would  be  improper  to  give  any  opinion  ;  for  that  would  be  the 
subject  of  another  suit ;  which  may  be  brought  hereafter.  The  sit- 
uation of  Mr.  Law's  sureties  was,  that  they  had  100,000  rupees  of 
his  in  their  hands  as  an  indemnity.  They  applied  to  Graham  to  de- 
fend the  suit.  He  refused.  He  certainly  did  very  wrong  in  that. 
He 'Ought  to  have  defended  it.     He  stated  what  he  supposed  to  be 
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the  justice  of  the  case ;  and  gave  his  reascMis ;  that  he  had  been 
permitted  by  the  Company  to  tiansmit  to  England  all  the  assets ;  and 
had  not  assets  sufficient  to  enable  him  to  liquidate  Ae  account :  thope- 
fore  he  could  not  indemnify  them,  or  take  any  steps,  that  would  be 
a  sufficient  indemnification ;  and  he  left  it  to  their  prudence;  sug- 
gesting only,  that  it  would  be  imprudent  in  them  conditionally  to 
pay  this  sum  of  money.  Nothing  however  would  satisfy  the  Com- 
pany but  immediate  payment  The  sureties  of  Mr.  Law  therefore 
having  only  that  sum  in  their  hands,  and  being  afiaid  to  defend  a 
suit,  of  which  they  could  not  have  a  knowledge,  for  the  suit  ought 
to  have  been  brought  against  Graham,  submitted,  and  paid  the 
money.  After  this  Mr.  Law  being  in  this  country  applied  to  the 
Company ;  and  a  great  deal  of  n^;otiation  and  many  proposab 
for  an  accommodation  ensued ;  in  the  course  of  which  Law  de- 
manded a  repayment  tn  toiOj  or  at  least  to  the  extent  of 
[*832]  the  50,548  rupees;  *the  payment  of  which  on  the  part 
of  the  Company  undoubtedly  did  operate  as  a  discharge 
pf  the  sureties  for  the  reasons  I  have  given.  The  Company  offered 
to  repay  that  sum  with  English  interest,  computing  the  rupee  at  a 
price,  to  which  I  suppose,  no  objection  is  made.  But  that  offer  was 
accompanied  with  this  condition,  that  he  and  the  representatives  of 
Mr.  Tiemey  and  Mr.  Vansittart  should  execute  an  agreement  to  ad- 
mit a  copy  of  the  bond,  and  that  they  should  not  avail  themselves 
of  the  payment  made  on  account  of  Law  of  the  50,548  rupees; 
and  that  they  should  appear  to  any  suit  brought  by  the  Company  in 
India.  Mr.  Law  answered,  Aat  be  had  no  means  but  by  a  bill  in 
this  Court  to  compel  Mr.  Tiemey  to  submit  to  these  terms;  upoo 
which  this  bill  was  filed. 

This  is  a  case  of  some  difficulty.  The  greatest  I  have  felt  has 
been  as  to  the  rate  of  interest,  witli  which  I  should  decree  repayment 
It  appeared  to  me  at  first,  that  upon  the  principle  of  Ekms  v.  The 
East  India  Campany  (1)  the  Plaintiff  might  be  entitled  to  such  sum 
of  money,  as  I  should  decree  to  be  repaid  to  him,  with  Indian  inter- 
est :  but  upon  a  full  consideration  of  all  the  circumstances  I  think, 
I  should  do  injustice  by  giving  Indian  interest  in  the  pre&ent  stage 
of  the  cause.  But  I  do  not  determine,  that  if  the  East  India  Com- 
pany should  think  fit  to  institute  a  suit  against  Mr.  Tierney,  what 
would  be  my  opinion.  Certainly  it  would  be  proper,  that  power 
should  be  reserved  to  give  a  farther  rate  of  interest.  But  the  ques- 
tion now  is,  whether  the  Plaintiff  is  entitled  to  any  part  of  this  from 
the  Company.  As  to  the  sum  of  50,548  rupees,  they  admit,  that  he 
has  a  clear  right  to  that  sum  upon  those  conditions ;  and  nothing  is 
more  clear  than  that  as  between  them  and  the  surety  they  could 
never  demand  that  sum.  No  princij^  of  common  justice  would 
permit  them  to  claim  that  sum  from  the  surety  after  havmg  paid  it 
back  to  the  principal.  There  can  be  no  doubt  therefore  under  these 
circumstances  they  had  no  right  to  compel  the  payment  of  that  sum. 

(1)  lP.Wms.995;2Bn>.P.C.72. 
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As  to  the  other  sum,  there  is  much  more  doubt,  whether  that 
ought  to  be  refunded.  But  upon  full  consideration  of  all  the  cir- 
cumstances I  think,  I  should  not  do  justice  without  decreeing  the 
repayment  of  that  sum  ;  for  the  Company  ought  not  to 
have  demanded  *the  payment,  if  they  demanded  any  se-  [^833] 
curity.  There  is  no  doubt,  that  upon  a  joint  and  several 
bond  each  obligor  is  a  principal  at  law ;  but  this-  Court  makes  a 
wide  diflference,  as  justice  requires,  between  principals  and  sureties. 
What  is  the  obligation  of  the  surety  ?  Merely,  that  Mr.  Tierney 
shall  duly  account,  and  that  he  shall  pay  any  balance,  that  may  be 
due  from  him.  The  account  ought  to  be  settled  before  the  surety 
is  called  upon ;  unless  there  is  fear  of  insolvency.  That  is  the 
obligation  the  sureties  supposed  themselves  to  enter  into.  Instead 
of  that  for  six  or  seven  years  this  matter  goes  on :  no  demand  is 
made :  one  of  the  sureties  withdraws  his  assets ;  and  the  principal 
himself  is  permitted  to  do  so.  I  give  no  opinion,  whether  the  sure- 
ties were  discharged ;  as  will  probably  be  contended  hereafter,  if 
the  company  think  fit  to  institute  any  suit.  Nisbet  v.  Smith  (1)  and 
Ree$  V.  Berringtan  (2)  are  very  strong  authorities  in  favor  of  sure- 
ties. Where  any  act  has  been  done  by  the  obligee,  that  may  injure 
the  surety,  the  Court  is  very  glad  to  lay  hold  of  it  in  favor  of  the 
surety.  In  this  case,  there  is  more  reason  to  do  so ;  for  there  is  no 
doubt  of  the  solvency  of  the  prindpal.  Then  after  all  these  circum- 
stances that  sum  paid  to  the  representatives  of  the  principal,  permit- 
ting the  assets  both  of  him  and  one  of  the  sureties  to  be  withdrawn, 
the  accouht  going  on  unliquidated  for  six  or  seven  years,  this  de- 
mand is  made  by  the  Company  against  a  surety  not  only  to  give  se- 
curity to  pay  the  balance,  that  shall  appear  due  upon  the  account, 
but  to  pay  without  proceeding  to  take  the  account ;  and  they  en- 
force it  by  the  power  they  had  over  him,  as  one  of  their  servants. 
Unless  they  had  that  power,  they  could  not  have  compelled  him  to 
pay  without  taking  the  account.  What  is  the  fair  justice  ?  That 
they  shall  not  be  the  better  for  exercising  that  act  of  power.  I  do 
not  mean  to  determine,  that  the  sureties  are  discharged.  I  have 
not  data  enough  before  me,  till  they  think  fit  to  bring  a  suit ;  which 
will  probably  be  brought  against  Graham. 

As  to  the  claim  of  Indian  interest,  Elcins  v.  The  East  India  Com- 
pantfy  is  a  very  strong  case.  I  have  examined  the  Register's  Book  ; 
and  it  is  right,  as  reported.  The  decree  of  Lord  Cowper  was  af- 
firmed ;  therefore  it  is  a  very  high  authority.  As  the  Company  had 
acted  unjustly,  it  was  determined,  that  they  should  pay  as 
*  much  interest,  as  would  have  been  procured,  if  the  party  [*  834] 
had  staid  in  India,  and  lent  his  money  out  at  interest  there. 
That  case  was  strongly  insisted  on  in  the  argument :  but  I  must  not 
forget,  that  if  I  give  Indian  interest,  notwithstanding  I  think  this  was  a 
very  harsh  demand,  the  Company  might  be  put  to  a  great  loss  and 

(1)  2  Bro.  C.  C.  579. 

(2)  ^rUt,  vol.  IL  540 ;  Pad,  Ex  parte  Giffbrdy  vol.  vi.  805;  BouUbee  v.  Stuhhs^ 
xviiL  20. 
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inconvenience  with  regard  to  the  interest  they  might  have  got  from 
Tierney.     Though  I  disapprove  of  the  payment  made  by  Prager  and 
Morris,  I  do  not  mean  to  say,  they  acted  unwisely,  having  a  limited 
sum  in  their  hands,  and  being  afraid  of  contesting  it.     But  I  disap- 
prove of  the  manner  in  which  they  settled  it.     They  had  better  have 
desired  the  Company  to  go  on  and  substantiate  their  claim.   If  they 
had  done  that,  the  Company  would  not,  as  they  may  now,  have  lost 
all  the  interest  of  the  sum  they  so  recovered.     If  Law's  sureties  had 
said  to  Graham,  that  if  he  would  not  defend  the  suit,  they  would 
plead,  and  let  the  Company  prove  what  they  could,  and  pay  accord- 
ingly, and  then  call  upon  him  to  repay  what  they  had  paid  to  the 
Company,  then  the  Company  might  have  made  a  question  as  to  their 
right  against  Tierney  to  repayment  with  interest.     That  question  is 
made  in  their  answer :  but  I  do  not  choose  to  give  any  opinion  upon 
it*.     Mr.  Tierney  means  to  resist  that.     Besides  it  is  not  necessary 
finally  to  determine  that  question  now ;  being  of  opinion,  that  the 
Defendants,  the  Company,  must  put  this  Plaintiflf  in  the  same  situa- 
tion ;  and  I  take  tliis  opportunity  of  saying,  that,  if  it  were  not  for 
that  high  authority  I  should  have  great  doubt,  where  persons  desert 
the  proper  tribunal,  and  come  here  to  make  a  demand,  whether  I 
should  give  them  more  than  the  interest  of  the  country,  to  which 
they  resort.     But  under  the  circumstances  I  think  I  should  go  too 
far,  if  I  gave  more  than  the  legal  interest  in  this  country. 

Another  doubt  occurred  to  me ;  what  decree  I  should  make  as  to 
the  Defendant  Tierney.    He  seems  to  feel  the  situation  of  the  Plain- 
tiff; who  is  only  a  surety  for  the  person  he  represents,  and  whose 
assets  he  has ;  he  being  certainly  the  person  to  account.     He  very 
properly  says,  he  cannot  admit  a  demand  to  carry  interest,  whidi 
does  not  carry  interest.     The  question  is,  can  there  be  any  decree 
against  him  ?     I  think  not  in  this  cause.     The  Company  must  be 
left  to  institute  any  suit  against  him  as  they  may  be  advised.    A 
doubt  occurred  to  me,  whether  he  should  not  be  compelled  to  ap- 
pear in  India.     In  this  country  he  certainly  is  amenable. 
[*  835]     *  I  rather  think,  the  Company  has  a  right  to  that  under 
the  circumstances,  and  considering  the  conduct  of  Gra- 
ham ;  who  has  left  the  Plaintiff  in  this  extraordinary  situation.    1 
rather  think,  I  should  order  the  Defendant  Tierney  to  appear  to  any 
suit,  that  might  be  instituted  in  that  country.     That  undoubtedly  is 
the  proper  place  for  settling  the  account.     It  must  be  settled  there. 
I  wish  to  know,  whether  the  appearance  to  such  a  suit  would  put 
him  under  any  great  difficulty,  that  ought  to  exempt  him.     It  oc- 
curs io  me,  that  justice  cannot  be  done  without  putting  the  Company 
in  a  situation  of  haviilg  the  account  taken  there,  or  at  least  sending 
a  commission  from  this  country :  but  it  must  be  in  a  suit  against  Mr. 
Tierney. 

Then  upon  what  terms  is  this  Plaintiff  entitled  to  be  repaid  ?  It 
must  be  upon  giving  security  for  repayment  of  the  sum  of  46,309 
rupees,  in  case  after  the  determination  of  any  proceeding,  that  may 
be  had  against  Mr.  Tierney,  the  surety  may  be  held  liable.     Till 


1799.]  FBEEMAN,  EX   PARTE.  835 

that  question  is  determined,  I  certainly  shall  not  permit 'any  such 
suit  against  the  surety. 

The  Counsel  for  the  Defendant  Tierney  objected  to  any  order 
upon  him  specifically  to  appear  to  a  suit  to  be  brought  by  the  Com- 
pany in  India ;  as  there  was  a  representative  of  William  Tiemey 
residing  in  India  in  the  service  of  the  Company. 

The  decree  was,  that  upon  the  Plaintiff's  giving  security  for  the 
repayment  of  46,309  rupees  with  interest  at  the  rate  after  directed, 
the  Defendants,  the  East  India  Company,  shall  pay  to  the  Plaintiff 
the  sum  of  96,857  rupees  7  annas  2  pice,  computing  the  rupee  at 
U.  lid.  (1),  with  interest  at  5  per  cent,  from  the  time  the  same  wacr 
paid  in  India ;  that  the  Defendants,  the  East  India  Company,  shall 
be  at  liberty  to  proceed  against  the  representatives  of  William  Tier- 
ney ;  who  are  to  be  restrained  from  giving  in  evidence  or  setting  up 
in  such  suit  or  action  the  payment  of  the  said  sum  of  96,857  rupees 
7  annas  2  pice  on  the  part  of  the  Plaintiff  to  the  Company ;  that 
the  Company  shall  pay  the  Plaintiff  the  costs  of  the  suit  to  the  time 
of  the  diecree,  and  the  Plaintiff  shall  pay  the  representa- 
tives of  Henry  Vansittart  their  costs  to  the  time  *  of  the  [*  836] 
decree,  to  be  repaid  to  him  by  the  Company ;  that  the 
consideration  of  the  costs  of  the  Defendant  Tierney,  and  the  sub- 
sequent costs  of  the  suit,  and  all  farther  directions  be  reserved,  until  % 
the  event  of  any  suit  or  action  to  be  brought  by  the  Company  be 
determined ;  and  in  case  the  Company  neglect  to  institute  a  suit 
within  two  years,  or  in  case  the  representatives  of  William  Tiemey 
shall  refuse  to  appear  to  such  suit,  if  any  such  shall  be  commenced 
in  the  Courts  of  India,  that  any  of  the  parties  shall  be  at  liberty  to 
apply  to  this  Court.  

As  to  the  acts  of  a  creditor  by  which  his  debtor's  surety  is  discharged,  see  note 
2  to  Rees  v.  Berrington,  2  V.  540. 
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[1799,  JuLT  25.] 

Though  a  creditor,  havincf  received  a  dividend  under  a  bankruptcy,  might  refund, 
and  proceed  at  law  before  the  statute  6  Geo.  IV.  c.  16,  he  could  no^  if  he  had 
signed  the  Certificate. 

The  petitioner  had  accepted  a  bill  for  the  accommodation  of  the 
bankrupt.  The  bankruptcy  happening  on  the  27th  of  February,  1 793, 
before  the  bill  was  due,  the  petitioner  took  it  up ;  and,  having  proved 
under  the  commission  in  respect  of  the  bill  and  another  debt,  re- 
ceived a  dividend,  and  signed  the  Certificate. 

(1)  It  was  agreed  to  be  taken  at  that  value. 
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The  petitioner  afterwards  tendered  to  the  surviving  ass^ee  the 
amount  of  the  dividend  upon  the  bill ;  who  refused  to  receive  it ; 
upon  which  the  petition  was  presented  ;  praying  an  order  upon  the 
assignee  to  receive  the  dividend  ;  and  that  the  proof  might  be  ex- 
punged. 

Mr.  Cooke,  for  the  petitioner  said,  the  certificate  was  signed  by 
mistake. 

Mr.  Mansfield,  for  the  bankrupt  said,  if  the  petitioner  bad  a 
right  to  bring  an  Action,  what  had  been  done  would  be  no  preju- 
dice (1)  ;  and  the  object,  being  to  compel  payment  oift  of  some 
'separate  property  acquired  by  the  bankrupt's  wife,  deserved  no 
assistance. 

Mr.  Cooke  said,  the  Ck>urt  of  Law  would  only  look  to  the  pto- 
ceedings. 

Lord  Chancellor  [Louohborough].  If  he  had  only  received 
the  dividend,  and  refunded  (2),  he  might  have  brought  an 
[*  837]  action.  But  he  has  *  signed  the  certificate  ;  because  he 
thought  there  was  no  more  to  be  got. 

The  petition  was  dismissed  with  costs. 

See,  ante,  the  note  to  Ex  parte  Cailow,  3  V.  1. 
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Upon  the  proof  of  a  joint  debt  under  a  separate  commission  of  bankruptcy  no  ^^'^' 
dend  can  be  taken,  until  the  separate  creditors  have  received  209.  in  the  pound,  (a) 

In  bankruptcy  the  joint  estate  is  to  be  first  applied  to  the  joint  debts;  and,  afbr 
they  are  paid,  the  surplus,  if  any,  to  the  separate  debts ;  and  vice  vena  as  to  the 
separate  estate,  [p.  840.] 

George  Notlet  and  seven  other  persons,  carrying  on  busiDess 
in  partnership  as  coach-masters  became  indebted  to  the  petitioner  in 
that  business  for  horses  sold  in  the  sum  of  696/.  l^s.  As  a  security 
for  that  debt  they  gave  a  warrant  of  attorney  to  confess  judgment,' 
witli  a  defeazance  declaring,  that  it  was  given  to  secure  the  said 
debt  upon  the  9th  of  October  following.  On  the  9th  of  October 
they  applied  to  him  to  accept  a  composition  of  lOs.  in  the  pound: 
which  he  refused  :  but  he  agreed  to  take  lis,  6d,  in  the  pound ;  lOi. 
payable  immediately  ;  and  the  remainder  by  two  instalments :  viz. 
5s.  upon  the  9th  of  October,  1799,  and  2s.  6d.  upon  the  9th  of 

(1)  The  proof  or  claim  of  a  debt  is  by  the  statute  6  Geo.  IV.  c.  16,  s.  59,  an 
election.    See  the  note  emie,  vol.  iii.  page  2,  Ex  parte  CaUow. 

(2)  1  Cooke's  Bankrupt  Law,  154,  8th  edit ;  Ex  parte  Calltno^  aaUy  voL  iiL  1. 
See  the  note,  page  2. 

(a)  Story,  Partnership,  §365,  377,  379.    See  atUe,  p.  396,  note  (a)  Tayhrv. 
Fidds;  note  (h)  Hankey  v.  GarraU,  1  V.  239. 
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October,  1800,  with  interest.  They  paid  lOf.  in  the  pound  accord- 
ingly ;  and  it  was  agreed,  that  the  judgment  should  remain  a  secu- 
rity for  the  two  instalments. 

Upon  the  19th  of  February,  1799,  a  separate  commission  of 
bankruptcy  issued  against  Notley.  The  conmiissioners  refusing  to 
let  the  petitioner  prove,  except  for  the  purpose  of  assenting  to  or 
dissenting  from  the  certificate,  the  petition  was  presented  ;  praying, 
that  a  dividend  might  be  paid  him  upon  the  debt  of  268/.  12^. 

Mr.  Graham  and  Mr.  Cookty  for  the  petition.     This  petition  is  in 
the  nature  of  an  appeal  from  the  case  Ex  parte  Ekon  (1)  ;  in  which 
your  Lordship  took  a  general  review  of  the  cases ;  and  departed 
from  the  rule  established  by  Lord  Thurlow,  that  a  joint  creditor  may 
take  a  dividend  upon  the  separate  estate.     The  old  rule  was  not  to 
admit  proof  of  a  joint  debt  against  the  separate  estate,  except  for  the 
purpose  of  staying  the  certificate.     Upon  the  principle,  that  the  joint 
creditors  have  a  preferable  claim  upon  the  joint  effects,  and 
vice  versa  the  separate  creditors  upon  the  ^  separate  estate,  it     [*  838] 
went  to  this  extent ;  that  the  joint  creditors  shall  not  come  in 
upon  the  separate  estate,  till  all  the  separate  creditors  are  paid.     But 
other  cases  have  gone  against  that ;  and  particularly  Ex  parte  Hay" 
don  (2)  ;  where  it  was  determined,  that  the  joint  creditors  may 
come  in  effectively  upon  the  separate  estate  ;  there  being  no  joint 
estate.     That  case  is  in  circumstances  very  like  this ;  for  this  cred- 
itor cannot  be  paid  at  all,  if  not  out  of  this  separate  estate.     Ex 
parte  EUtm  is  distinguishable  from  this.     Your  Lordship  declared, 
that  the  equity  proceeded  upon  the  idea,  that  it  is  against  justice 
and  conscience  for  the  creditor  to  proceed  against  one  fund,  where 
he  has  a  preferable  claim  upon  another.     The  question  your  Lord- 
ship put,  why  the  creditor  does  not  go  against  the  joint  estate,  is 
answered  in  this  case  thus ;  that  there  is  no  joint  estate.     Your 
Lordship  upon  that  occasion  thinking  they  acted  against  conscience 
sent  them  to  look  after  the  partnership  effects.     In  this  case  the  pre- 
ferable remedy  is  gone ;  for  there  are  no  partnership  effects ;  and 
the  creditor  stands  here  in  precisely  the  same  situation,  in  which  he 
would  stand  at  law.     He  has  got  a  judgment ;  upon  which  he  could 
take  out  execution  against  any  one  of  these  partners,  if  it  had  not 
been  for  the  bankruptcy ;  and  their  only  remedy  would  have  been  a 
contribution  among  the  several  partners.    The  clear  principle  result- 
ing from  the  cases  is,  that,  as  it  is  vain  to  resort  to  the  preferable 
fund,  this  creditor  is  equally  a  creditor  in  conscience  as  any  other. 
It  is  the  debt  of  every  one  and  of  all.     The  rule  adopted  in  Ex 
parte  Elton  cannot  be  considered  as  prevailing,  except  where  a  joint 
fund  exists. 

The  Attorney  General  [Sir  John  Scott],  for  the  Assignees.  The 
principle,  upon  which  your  Lordship  decided  Ex  parte  EUon,  is 
the  extreme  inconvenience,  if  every  joint  creditor  is  permitted  in 

(1)  ^nte,  vol.  iii.  238.  See  the  cases  collected  by  Mr.  Cooke,  Bank.  Law,  vol. 
L  237,  4tb  ed.,  259,  8th  ed. ;  and  the  note,  ante,  vol.  iii.  243. 

(2)  24th  June,  1785 .    1  Cooke's  Bftok.  Law,  240,  4th  edit ;  261, 8th  edit 
VOL.  IV.  48 
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case  of  a  commission  against  one  partner  to  piove  the  debts  of  that 
concern  against  the  separate  estate,  and  compel  the  assignees  to  in- 
stitute a  suit  for  a  contribution  by  the  other  partners ;  which  is  a 
necessary  consequence.     The  petitioner  does  not  state  what  ivas 
done  with  regard  to  the  seven  other  partners.     The  consequence  of 
admitting  this  claim  is,  that  every  creditor  of  the  concern  must  be 
admitted.     In  equity  this  partner  is  only  liable  to  pay  an  eighth ; 
and  upon  this  rule  he  would,  in  the  first  place  be  obliged  to  pay  a 
dividend  upon  all  the  joint  debts.     If  all  the  partners  bad 
[*8d9]     become  *  bankrupt,  the  creditor  might  prove  against  aU; 
and  your  Lordship  could  in  bankruptcy  adjust  it  between 
all  the  estates.     This  creditor  without  showing  what  has  been  done 
with  the  other  seven  partners  now  comes  for  a  dividend  out  of  the 
separate  estate  of  this  bankrupt.     Whether  that  proportion  is  the 
proper  one  upon  his  estate,  cannot  be  decided  in  bankruptcy.  Your 
Lordship  thought,  the  most  convenient  course  was  to  put  it  upon  the 
creditors  to  do  that,  which  must  otherwise  be  done  by  the  assignees, 
proceed  against  the  other  partners.     This  is  very  different  from  a 
bill  of  exchange.     The  holder  of  the  bill  has  a  right  to  resort  to 
each  party,  till  he  receives  20«.  in  the  pound ;  and,  when  he  has  re- 
ceived that,  he  ceases  to  be  a  creditor.     That  is  the  sort  of  engage- 
ment every  party  to  such  a  transaction  comes  under.     But  in  the 
case  of  a  partnership  the  engagement  is  joint  and  not  separate.    An 
action  brought  for  the  Is.  6d.  in  the  pound,  the  remainder  of  the  com- 
position, must  be  brought  against  all.     This  proof  therefore  ought 
to  stand,  not  for  the  purpose  of  making  a  dividend,  but  the  aseognees 
ought  to  retain  sufficient  to  answer  this  creditor,  when  it  is  ascer- 
tained, what  ought  to  be  paid  him  out  of  this  estate. 

Mr.  Graham,  in  reply.  The  case  Ex  parte  IStan  is  certainly 
distinguishable ;  for  there  the  creditor  had  not  resorted  to  the  other 
partners.  In  equity  every  individual  is  bound  to  pay,  and  therefore 
the  one,  who  is  solvent  must  pay  the  whole.  There  is  a  balance  of 
inconveniences ;  and  the  question  is,  which  party  is  to  submit  to  it. 
The  fact  is,  though,  I  admit,  there  is  no  affidavit  of  it,  that  all  the 
other  partners  are  perfectly  insolvent.  The  assignees  would  not  file 
a  bill  for  a  contribution. 

Lord  Chancellor  [Loughborough].  Why  should  I  drive  them 
to  do  it  ?  The  fact  in  the  particular  case  can  never  be  a  ground.  U 
I  had  an  intimate  knowledge  of  that  fact,  which  I  cannot  have,  that 
would  not  warrant  me.  This  is  exactly  the  inconvenience,  that 
struck  me  so  forcibly  upon  the  former  occasion.  If  you  receive  a  div- 
idend upon  the  estate  of  the  bankrupt,  you  compel  his  assignees  to 
file  a  bill  in  equity  against  seven  other  persons.  This  is  a  joint  con- 
tract. They  are  not  severally  bound.  You  cannot  possibly  sue 
severally  ;  as  you  may,  where  they  are  jointly  and  severally  bound. 
If  they  are  all  bound,  this  bankrupt  is  only  bound  as  to 
[*  840]  *  his  aliquot  part.  I  really  feel,  that  the  practice,  that  pre- 
vailed for  so  long  a  period,  upon  the  clear  rule  of  equity, 
that  the  joint  estate  ought  to  be  applied  first  to  the  joint  debts^  and, 
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after  they  are  paid,  then  to  the  separate  debts,  and  vice  versa  the 
separate  estate  first  to  the  separate  debts,  is  as  far  as  the  Court 
ought  to  have  gone. 

Upon  the  proposal  of  the  Attorney  General  the  order  was,  that 
the  petitioner  should  take  a  dividend,  not  exceeding  an  eighth ;  and, 
in  case  there  should  be  any  &rther  dividend,  the  consideration  of  his 
claim  was  reserved.  

As  to  the  application  of  joint  and  separate  estate  under  a  commission  of  bank- 
ruptcy, see  the  notes  to  Ex  parte  EUon^  3  V.  238,  and  the  farther  reference  there 
given. 
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GIBBONS  V.  CAUNT. 

[Rou.8.— 1799,  Junk  16, 17;  Jujlt  27.] 

A  quESTiON  upon  the  construction  of  a  will,  whether  the  personal  estate  was 
wholly  or  partially  dispoaed  of,  was  not  decided ;  an  agreement  upon  the  sub- 
ject, though  the  instrument,  that  was  prepared,  was  not  executed,  being  estab- 
lished, as  clear,  fair,  and  reasonable,  nbt  within  the  statute  of  Frauds,  concluded 
.with  full  knowledge  of  the  circumstances,  and  not  waived ;  and  the  bill  in  effect, 
though  not  in  terms,  praying  a  performance. 

Whether  by  the  birth  of  more  children,  subsequent  to  the  date  of  the  will,  and, 
after  the  death  of  the  testator's  wife,  his  second  marriage,  but  no  children  by 
that,  the  will  is  revoked,  Qtuere?  (a)  [p.  840.] 

A  parol  agreement  may  be  discharged  by  parol,  [p.  848.] 

A  subsequent  marria^re  and  the  birth  of  a  child  revokes  a  wilL  QiMere  as  to  the 
propriety  of  admitting  evidence  against  the  presumption,  [p.  848.] 

Rule  as  to  enforcing  agreements,  (h)  p.  [849.] 

Thomas  Gibbons,  a  messenger  of  the  Treasury,  made  the  follow- 
ing will,  datbd  the  30th  of  September,  1766,  and  attested  by  three 
witnesses : 

(a)  Where  a  man  makes  his  wiU,  and  afterwards  marries  and  has  issue,  and 
dies  without  expressly  revoking  his  will,  leavinj"  his  wife  and  issue  unprovided 
for,  this  is  considered  a  revocation  of  the  will.    This  rule  is  of  modem  origin,  and 
is  not  to  be  found  in  Swinburne,  or  any  of  the  ancient  text-writers,  but  is  the  revolt 
of  modem  decisions,  the  first  reported  of  which  is  Overbury  v.  Overbwy^  2  Show. 
242,  decided  on  appeal  to  the  delegates  in  1682.  1  Williams,  Exec.  104;  Jacb 
V.  Henderson^  1  l)essaus.  543,  5577    The  rule  was  afterwards  extended  to  the 
case  of  a  will  made  before  marria^,  and  then  death,  followed  by  the  birth  oft 
posthunwuB  child.    Doe  v.  Lancaehirtj  5  T.  R.  49.    But  see  EUis  v.  ElUs,  2  })»- 
saus.  556.    It  has  also  been  decided  in  the  Ecclesiastical  Courts,  that  marriage 
and  the  birth  of  issue  who  are  unprovided  for,  are  a  revocation  of  a  will  of  peraoo- 
altv,  though  the  testator  at  the  time  of  making  the  will  was  a  widower,  and  the 
will  was  in  favor  of  children  by  a  former  mamage.    HoUtoay  v.  Clcarkt,  1  Phillim. 
399.    So  a  will  by  a  married  man  havin?  several  children  was  held  to  be  revoked 
by  the  subsequent  birth  of  other  children  left  unprovided  for,  aided  by  other  circum- 
stances clearly  concurring  to  show,  that  it  was  the  intention  of  the  testator  that 
the  will  should  not  operate.    Johnston  v.  Johnslon^  1  Phillim.  447.     It  is,  however, 
stated  that  the  revocation  in  all  these  cases  is  not  an  absolute,  but  a  presumpti?e 
revocation,  and  this  presumption,  like  other  presumptions,  may  be  rebutted.    I 
WilUams,  Exec.  108;  Yerhy  v.  Fer^,  3  Call  334 ;  Brush  v.  WiUdns,  4  Johns.  Ol 
510 ;  Fox  v.  Margtonj  1  Curteis,  494.    Contrary  to  these  decisions  it  has  been 
declared  in  the  English  Privy  Council,  that  marriage  and  the  birth  of  a  child  do 
not  afford  presumptive  evidence  of  intention  to  revoke,  but  are  in  themselves  an 
absolute  revocation  of  a  will  made  previous  to  the  marriage,  hut  not  in  contem- 
plation of  it;  the  mle  being  that  there  is  a  tacit  condition  annexed  to  the  will 
that  at  the  time  of  making  it,  it  should  not  have  effect  provided  the  deceased  have 
a  wife  and  child  subsequently  born.    Such  tacit  condition  was  said  to  be  ap- 
plicable to  a  will  of  personalty  as  well  as  real  estate,  and  to  be  annexed  to  it  at 
the  time  of  making  the  will,  which  speaks  from  that  period,  and  not  firom  the  tes- 
tator's death,    hmell  v.  Rodon,  2  Moore,  Priv.  Con.  51.    But  these  cases  and 
distinctions  have  lost  their  importance  in  England  since  the  Stat.  1  Vict  c  %, 
§  18, 19,  which  provides  that  "  every  will  made  by  a  man  or  woman  shall  be  revok- 
ed by  his  or  her  marriage,"  and  that  "  no  will  shall  be  revoked  by  any  presump- 
tion of  intention  on  the  ground  of  an  alteration  of  circumstances."     See  1  Wil- 
liams, Exec.  112;  4  Kent,  Com.  521-524  (5th  ed.)    But  they  may  not  be  without 
their  use  in  the  United  States.    See  ante^  note  (o)  Bryd^  v.  Chandos^  2  V.  417, 
as  to  the  implied  revocation  of  a  will  by  the  alteration  of  the  estate  or  interest  of 
the  testator  m  the  lands  devised. 

(h)  If  a  compromise  of  a  doubtful  right  is  fsurly  made  between  parties,  ite  validi- 
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<<  First,  I  order  and  direct,  that  all  my  just  debts  and  funeral  ex- 
penses shall  be  fuUy  paid  and  satisfied,  /mjpnmif,  I  give  to  my  dear 
and  loving  wife  Sarah  Gibbons  the  interest  arising  from  6002.  which 
money  being  lodged  in  the  Consolidated  3  per  cent  Annuities  and 
the  use  of  all  my  household  goods  of  what  kind  or  nature  during 
her  natural  life ;  and  after  her  decease  I  di^K)0e  of  thai  600Z.  equally 
between  my  two  children  (that  is  to  say)  8002.  to  my  son  Geoige 
Gibbons  and  300/.  to  my  daughter  Maria  Gibbons  ;  and  in  case  my 
dear  and  loving  wife  should  die  during  the  minority  of  her  children, 
then  they  are  to  have  the  interest  separately  of  the  afore  mentioned 
sums,  till  they  attain  the  age  of  twenty-one  years,  afore  their  lega- 
cies are  payable  ;  and  if  either  of  my  children  should  die  during  their 
minority,  then  his  or  her  legacy  shall  go  to  the  survivor.  I  likewise 
fiirther  apply  300/.  and  my  wardrobe  to  be  disposed  of  to  the  best 
advantage,  which  I  value  at  the  worth  of  100/. ;  which  sums  of  300/. 
and  100/.  to  be  applied  to  maintenance,  education,  end  placing  out 
in  the  world,  my  two  children  to  such  trades  as  my  dear  and  loving 
wife  and  executors  shall  think  most  fitting  for  them  :  and 
it  is  my  desure,  that  my  son  Geoige  Gibbons  and  *my  [*84l] 
daughter  Maria  Gibbons  shall  be  under  the  care  and  di- 
rection of  my  dear  and  loving  wife  Sarah  Gibbons  during  their  mi- 
nority ;  and  I  do  farther  authorize  and  empower  my  executors  with 
the  consent  of  my  dear  and  loving  wife  Sarah  Gibbons  to  place  out 
at  interest  my  personal  estate  in  the  funds  on  (1)  land  securities  if 
it  should  so  be  obtained  for  the  benefit  of  my  children  and  not  oth- 
erwise ;  and  I  do  hereby  direct  and  order,  that  my  executors  here- 
inafter named  shall  not  be  answerable  for  any  loss,  that  shall  or  may 
happen  to  any  part  of  my  estate  in  the  execution  of  this  my  will  but 
what  shall  actually  come  to  their  respective  hands  or  power;,  and 
lastly  I  do  hereby  nominate,  constitute  and  appoint,  my  brother  John 
Gibbons  of  the  parish  of  Sutton  St.  Michael,  Gentleman,  and  my 
brother  in  law  Abraham  White,  victualler,  in  Park  Street,  Grosvenor 
Square,  executors  of  this  my  last  will ;  and  I  do  hereby  commit  them 
and  to  the  survivor  of  them  the  management  of  my  two  children 
with  the  consent  of  my  dear  and  loving  wife  Sarah  Gibbons,  until 
they  attain  the  age  of  twenty-one  years ;  confiding  in  and  empow- 
ering them  my  said  executors  to  appropriate  yearly  such  part  thereof 
as  they  shall  think  most  fitting  for  maintenance  and  education." 

At  the  date  of  the  will  the  testator  had  only  the  two  children 
mentioned  in  it.  Afterwards  he  had  by  the  same  wife  Sarah,  two 
other  sons :  Thomas  Gibbons  born  in  1768 ;  and  Charles  John  Gib- 

ty  catmot  depend  upon  any  future  adjudication  of  that  right  Leonard  v.  hwnard^  2 
Ball  &  Beatt  179 ;  ShxAwdL  v.  JHumry,  1  Johns.  Ch.  516;  iMm  v.  Imn^^  Johns. 
CL  51 ;  Hameij  v.  Cookt^  4  Russ.  34 ;  Sitwcai  v.  Skwwti,  6  Clark  &  Finelly,  969. 
Whether  the  uncertainty  rests  upon  a  doubt  of  fact  or  a  doubt  in  point  of  law, 
if  both  parties  are  in  the  same  ignorance.  Qordon  v.  Qwdxm^  3  Swanst  400 ; 
Pickaring  v.  Pickering,  2  Beavans,  31,  56.    See  1  Stoiy,  £q.  Jur.  §  131  note. 

(1)  There  was  some  doubt  on  the  original  will,  whether  this  word  was  ** on"  or 
"  or.      It  was  at  length  agreed,  that  it  was  "  on." 
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bons,  born  in  1770.  George  Gibbons  died  in  the  testator's  life,  a 
widower,  without  issue.  Sarah,  the  wife  of  the  testator,  died  in  his 
life.  He  afterwards  in  1784  married  Mary  George ;  who  s!irvi?ed 
him :  but  there  was  no  issue  of  that  marriage.  Thomas  Gibbons 
died  in  1794  leaving  a  son,  Thomas  Gibbons,  of  the  age  of  two 
years.  The  testator  died  upon  the  1 1th  of  December,  1796.  His 
daughter  Maria  Gibbons  married  Thomas  Gaunt.  Abraliam  White 
died  in  the  life  of  the  testator.  The  other  executor  renounced ;  and 
administration  was  granted  on  the  15th  of  April,  1797,  to  Caunt  in 
right  of  his  wife. 

The  testator  died  seised  of  a  considerable  real  estate:  but  he  had 
no  real  estate  at  the  date  of  his  will. 
[*  842]         *  The  bill  was  filed  by  Charles  John  Gibbons  and  on  be- 
half of  Thomas  Gibbons,  the  infant  heir  at  law  of  the  tes- 
tator, against  Caunt  and  his  wife  and  the  testator's  widow  ;  stating, 
that,  doubts  having  arisen  respecting  the  construction  of  the  will,  it 
was  agreed,  that  the  legacies  given  by  the  will  and  all  the  sums  ad- 
vanced by  the  testator  to  Sarah  Caunt  should  be  brought  into  hotch- 
pot, and  the  residue  of  his  personal  estate  should  be  disposed  of  ao 
cording  to  the  Statute  of  Distribution  (IV     The  prayer  of  thebiU 
was,  that  an  account  may  be  taken  of  all  rents  and  profits  of  the 
testator's  real  estate  received  by  the  Defendants ;  and  that  the  testa- 
tor may  be  declared  to  have  died  intestate  as  to  the  real  estate ;  and 
that  it  descended  to  his  heir  at  law ;  that  contracts  entered  into  bj 
the  testator  for  the  purchase  of  real  estates  may  be  performed ;  the 
purchase-money  to  come  out  of  the  personal  estate ;  that  an  ac- 
count may  be  taken  of  the  personal  estate ;  and  that  the  testator 
may  be  declared  to  have  died  intestate  with  r^ard  to  the  residue  of 
such  personal  estate  undisposed  of  by  his  will ;  and  that  the  clear 
residue  may  be  ascertained ;  and  one  third  may  be  declared  to  be- 
long to  Mary  Gibbons,  and  the  other  two  thirds  to  Maria  Caunt  and 
the  Plaintiffs,  as  the  only  children  and  grand-child  of  the  testator ; 
and  that  the  legacy  to  Maria  Caunt  may  be  declared  adeemed  by 
the  portion  given  by  the  testator  upon  her  marriage ;  and  that  such 
portion  may  be  brought  into  hotchpot,  and  the  same  with  the  re- 
maining two  thirds  of  the  residue  of  the  personal  estate  may  be  di- 
vided between  the  Plaintiffs  and  Maria  Caunt  according  to  the 
statute. 

The  Defendants  Caunt  and  his  wife  by  their  answer  insisted,  that 
the  legacies  given  to  Maria  Caunt  were  not  adeemed  by  the  portion ; 
and  that  the  testator  did  not  die  intestate  as  to  the  residue  of  his 
personal  estate,  but  that  the  Defendant  Caunt  in  right  of  his  wife  is 
entitled  to  a  moiety  of  the  three  several  legacies  of  600/.  3002.  and 
lOOZ.  given  to  her  by  the  will ;  and  by  reason,  that  George  Gibbons 
died  in  the  life  of  the  testator,  is  also  entitled  to  the  whole  of  the 
residue,  if  any,  of  the  testator's  personal  estate  as  surviving  joint- 
tenant  thereof. 

(1)  22&23Cha.ILc.lO. 
VOL.  IV.  48* 
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Upon  the  argument  of  this  cause  upon  the  17th  of  June  it  was 
referred  to  the  Master  to  inquire,  of  what  the  personal  estate  of  the 
testator  consisted  at  the  time  of  making  his  will  and  at  his 
death ;  *and  whether  there  was  any  and  what  agreement  [*843] 
entered  into  relating  to  the  distribution  of  his  personal  es- 
tate, and  bj  and  between  whom,  and  to  state  the  consideration  and 
circumstances ;  and  whether  it  would  be  for  the  benefit  of  the  in- 
iant  Plaintiff. 

The  Master's  Report,  dated  the  3d  of  July,  1799,  stated,  that  the 
personal  estate  of  the  testator  at  the  time  of  making  his  will  con- 
sisted of  600/.  3  per  cent.  Consolidated  Bank  Annuities,  then  stand- 
ing in  his  name ;  that  no  evidence  had  been  laid  before  the  Master 
to  show,  that  the  testator  at  that  time  possessed  any  other  personal 
estate ;  and  no  other  personal  estate  can  at  this  distance  of  time  be 
ascertained. 

The  report  then  stated  the  particulars  of  the  testator's  personal 
estate  at  the  time  of  his  death,  namely,  stock  in  the  public  funds, 
leasehold  premises,  money  out  upon  mortgage,  and  other  particulars, 
to  the  amount  in  the  whole  of  11,650/.  175.  Sd. ;  besides  debts  sup- 
posed to  be  due  to  him  to  the  amount  of  above  6000/. ;  of  which 
there  were  no  regular  accounts. 

With  respect  to  the  agreement  the  report  stated,  that  soon  after 
the  death  of  the  testator  doubts  having  arisen  as  to  the  meaning  and 
effect  of  his  will  and  the  administration  thereof,  and  Charles  John 
Gibbons  being  in  Ireland  at  the  death  of  his  father,  his  wife,  by  the 
advice  of  her  solicitor  caused  a  Caveat  to  be  entered  against  grant- 
ing administration  without  his  concurrence ;  and  Thomas  Caunt  and 
Mary  Gibbons  caused  an  agreement  in  writing  to  be  prepared ;  and 
by  articles  of  agreement,  reciting  the  will,  and  the  circumstances, 
that  had  taken  place  in  the  family ;  ^nd  that  the  testator  had  died 
without  having,  so  far  as  had  been  discovered,  revoked  the  said  will ; 
that  the  surviving  executor  had  renounced ;  and  that,  inasmuch  as 
considerable  doubts  may  be  entertained,  whether  the  residue  of  the 
personal  estate  of  the  testator  was  disposed  of  by  the  above  will,  or 
whether  the  same  is  divisible  among  the  widow  and  his  children 
and  grand-children  according  to  the  Statute  of  Distribution  ;  for  ob- 
viating and  removing  all  such  doubts,  and  to  prevent  all  disputes  be- 
tween the  said  parties,  it  had  been  agreed  (subject  to  the  rights  of  the 
parties  under  any  subsequent  will,  if  any  such  should  be  discovered) 
that  the  residue  of  the  testator's  personal  estate,  after  payment  of  the 
said  legacies,  or  such  part  thereof  as  therein  after  men- 
tioned, and  all  debts  and  ♦funeral  and  testamentary  ex-  [*844] 
penses,  should  be  divided  between  the  widow,  children  and 
grand-children,  according  to  the  Statute  of  Distribution ;  it  was  there- 
fore witnessed,  that  subject  to  any  subsequent  will,  if  discovered,  Caunt 
and  his  wife  should  forthwith  apply  for  administration  with  the  will 
annexed ;  and  that  after  payment  in  the  first  place  of  the  debts,  fu- 
neral and  testamentary  expenses,  and  after  taking  to  himself,  Thomas 
Caunt,  the  said  testator's  wardrobe,  and  after  payment,  deduction, 
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and  reservation,  of  the  said  l^acy  of  600Z.  3  per  cent  Consolidated 
Bank  Annuities,  and  300/.  to  or  by  him  in  right  of  his  wife,  or  such 
share  or  proportion  of  the  said  legacies  as  he  is  legally  entitled  to, 
then  the  net  residue  or  surplus  of  the  testators  personal  estate  should 
be  divided  according  to  the  Statute  of  Distribution  as  the  undis- 
posed residuary  estate ;  and  it  was  agreed,  that  until  the  expiration 
of  fourteen  months,  but  not  afterwards,  the  agreement  should  be 
without  prejudice  to  any  subsequent  will,  if  any  such  should  appear. 

The  report  farther  stated,  that  this  agreement  was  duly  executed 
by  Thomas  Caunt  and  Mary  Gibbons  without  the  knowledge  of 
Charles  John  Gibbons.  After  his  arrival  in  England  he  refused  to 
sign  it  without  the  approbation  of  his  solicitor.  At  a  meeting  on  the 
13th  of  April,  1798,  he  insisted,  that  the  p<M'tion  given  by  the  testa- 
tor upon  the  marriage  of  his  daughter  should  be  brought  into  hotch- 
pot ;  which  was  refused  at  that  time  :  but  at  another  meeting  on  the 
15th  of  April  that  was  agreed  to,  and  it  was  farther  agr^,  that 
Charles  John  Gibbons  should  withdraw  his  Caveat;  and  the  solicitor 
of  Caunt  was  to  alter  the  agreement  accordingly,  and  to  get  it  en- 
grossed ;  which  was  done  accordingly ;  and  the  three  parts  remained 
with  him  unexecuted.  The  Caveat  was  withdrawn  on  or  immedi- 
ately after  the  day  of  the  last  meeting ;  and  Mary  Gibbons  having 
renounced  her  claim  to  administration  upon  the  19th  of  February, 
1797,  administration  was  granted  to  Caunt.  The  agreement  was 
never  tendered  to  Charles  John  Gibbons  for  execution. 

The  Master  farther  found,  that  the  bill  was  amended  by  order, 
dated  the  8th  of  December,  1798 ;  and  the  agreement  was  intro- 
duced ;  and  it  was  prayed,  that  the  Defendants  might  stand  to  and 
perform  it.  The  bill  was  again  amended  on  the  26th  of  January, 
1799,  and  all  the  former  amendments  were  struck  out,ex- 
[*  845]  cept  the  *  statement,^  that  the  agreement  had  been  entered 
into  to  the  effect  before  mentioned.  The  Master  stated, 
that  it  was  alleged  before  him,  that  the  Defendant  Caunt  in  right  of 
his  wife  claimed  the  residue  of  the  testator's  personal  estate  as  sur- 
viving joint-tenant ;  also  that  the  testator's  widow  forebore  disputing 
the  will,  and  renounced,  in  contemplation  of  the  agreement,  and 
with  the  expectation,  that  it  would  be  executed,  and  before  the  first 
agreement  was  signed  by  her.  The  *  report  also  stated,  that  the 
agreement  was  for  the  benefit  of  the  infant. 

This  cause  was  argued,  first,  by  Mr.  Chrahamy  Mr.  Grants  and  Mr. 
Trowefy  for  the  Plaintiffs :  and  Mr.  Lloyd,  Mr.  Bichardty  Mr.  Bom- 
illy  J  and  Mr.  Leachy  for  the  Defendants ;  and  upon  the  Master's 
Report,  Mr.  Grant  in  the  interval  being  appointed  Solicitor  General; 
by  Mr.  Piggott,  Mr.  Grahaniy  and  Mr.  Trowevy  for  the  Plaintiffs; 
and  by  the  same  Counsel,  as  before,  for  the  Defendants. 

For  the  Plaintiffs.  If  the  points  are  not  concluded  by  the  agree- 
ment, and  this  is  to  be  considered  as  the  last  will,  though  there  is 
great  reason  to  think  it  ought  not  under  the  circumstances  to  be  so 
considered,  there  are  three  possible  constructions :  first,  that  there 
is  no  disposition  of  the  residue  of  the  personal  estate :  secondly 
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that  the  testator  has  made  a  disposition  of  it :  but  that  disposition 
was  in  favor  of  the  two  children  then  living :  thirdly,  that  he  has 
made  a  disposition  of  the  residue  among  all  his  children  bom  at  any 
time  during  his  life. 

The  first  constnictbn  depends  entirely  upon  the  word  '^or." 
The  words,  taken  literally  as  they  stand,  are  not  insensible.  They 
have  a  meaning ;  to  shift  the  money  from  the  funds  to  landed  secu- 
rities* It  is  perfectly  consistent  to  let  them  change  the  security,  if 
the  wife,  who  has  a  life-interest,  thinks  it  desirable,  into  a  landed 
security.  The  insertion  or  substitution  of  the  word  <'or"  would 
make  it  a  direction  to  place  out  at  interest  what  was  already  so 
placed  out.  There  can  be  no  pretence  to  say,  the  testator  meant  to 
include  the  whole  personal  estate  in  that  clause.  It  is  confined  to 
the  personal  estate  in  the  funds :  and  then  there  is  a  clear  intestacy 
as  to  the  rest.  If  he  had  any  other  personal  estate,  he  would  hardly 
have  been  so  minute  as  to  mention  his  wardrobe. 

*Upon  the  other  questions,  supposing  the  residue  is  [*846] 
disposed  of,  the  disposition  cannot  be  confined  to  the  two 
children  named  in  the  will.  It  would  be  a  monstrous  conclusion, 
against  which  the  Court  would  strain  every  nerve,  that  this  daughter 
is  in  exclusion  of  all  the  rest,  both  wife  and  children,  to  take  the 
whole. 

Fin-  the  Defendants.  This  case  certainly  contains  very  peculiar 
circumstances ;  perhaps  sufficiently  strong  to  create  a  revocation  of 
the  will.  It  has  been  determined  by  the  Ecclesiastical  Court,  that 
marriage  alone,  or  the  birth  of  issue  alone,  will  not  revoke  a  will : 
Sh^herd  v.  Shepherd  (1) ;  but  either  is  only  evidence  of  an  altera- 
tion of  circumstances ;  arid  with  parol  declarations  will  do.  Not- 
withstanding the  prejudice,  that  must  arise  fi-om  the  construction, 
that  this  residue  is  disposed  of  to  the  two  children  named  in  the 
will,  and  the  Defendant  being  the  survivor  is  entitled  to  the  whole, 
that  construction,  if  necessary,  must  prevail ;  and  cannot  be  supplied 
by  the  discretion  of  the  Court.  Looking  to  the  whole  wiU,  the 
testator  intended  to  give  aU  the  personal  estate  he  had  in  the  world, 
not  before  disposed  of.  Suppose,  he  had  left  only  the  two  children 
mentioned  in  the  will,  and  the  question  was  between  them  and  the 
widow :  can  it  be  supposed*,  he  intended  these  words  to  apfdy  to 
the  600/.  stock,  merely  to  transfer  that  from  the  security  he  had 
himself  selected,  the  best  that  can  be,  to  another  security,  without 
any  reason  for  it  ?  Except  for  the  omission  of  the  word  <<  or  "  this 
is  in  the  common  course.  The  words  <^or"  and  <<and"  arc  fre- 
quently substituted  for  each  other ;  when  there  is  no  other  way  of 
making  sense  of  the  will  (2)  ;  and  the  insertion  of  the  word  <<  or  " 
is  not  a  stronger  operation.  There  is  no  necessary  inference,  that 
he  means  that,  which  is  in  the  funds.     Can  his  having  children 


(1)  5  Term  Rep.  B.JI.  51,  n. 


See  Maherhf  v.  Strode,  anU,  vol.  iii.  450,  [and  note  (a)]  and  the  references 
in  the  note,  452. 
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afterwards  make  a  different  construction  ?    It  is  imposnble  to  say, 
he  meant  to  die  intestate  as  to  any  part  of  his  property. 

Supposing  this  a  residuary  clause,  only  the  children  named  in  the 
will  are  intended.  Those  two  are  marked  as  the  only  children  he 
had  in  his  contemplation.  They  are  to  take  the  whole  residue ;  and 
this  particular  legacy  is  separated  from  the  general  fund,  not  for  the 

children,  but  for  the  wife. 
[*  847]         *  Master  of  the  Rolls  [Sir  Richard  Pepper  Ardek]. 
The  facts,  upon  which  this  bill  is  brought,  are  somewhat  ex- 
traordinary.    This  testator,  who  from  his  situation,  being  a  messen- 
ger to  the  treasury,  must  be  supposed  to  have  had  very  little  personal 
estate,  having  a  wife  and  two  children  at  the  time,  makes  this  extra- 
ordinary will ;  as  to  which,  if  it  was  necessary  to  decide  upon  it, 
the  Court  might  be  put  to  some  difficulty  to  put  a  construction  upon 
it.     Upon  that  will  it  is  contended  on  one  side,  that  he  meant  to 
place  out  all  his  personal  estate  in  the  funds ;  for  as  to  the  real 
estate  it  is  clear  he  died  intestate.     The  other  construction  is,  that 
he  meant  to  change  his  personal  estate  from  the  funds  to  landed 
securities.     He  directs,  that  his  executors  shall  not  be  answeraUe 
for  any  loss,  that  may  happen  to  any  part  of  his  estate.     He  gives 
no  legacies  to  his  executors.     He  gives  them  the  management  of 
his  two  children,  until  they  are  of  age ;  empowering  them  to  ap- 
propriate for  maintenance  and  education  yearly  such  part  thereof 
as  they  shall  think  most  fitting.     Such  part  of  what  ?     Of  his  per- 
sonal estate.     There  is  no  other  antecedent. 

It  was  contended,  that  he  had  given  every  thing  to  the  daughter, 
that  happened  to  survive ;  that  he  meant  at  the  day  of  his  death, 
that   Maria  Caunt,  to  whom,   which  is  a  material  circumstance, 
he  had  advanced  a  portion  upon  her  marriage, -should  take  every 
thing  he   had  in  the  world,  to  the  exclusion   of  the  other  chil- 
dren.     It  is  evident,  a  will  under  these  extraordinary  circumstances 
must  occasion  disputes  between  the  different  branches  of  the  family. 
The  opposite  claims  to  administration  led  to  the  agreement  stated  in 
the  Master's  report :  one  term  of  which,  insisted  on  by  Charles  Jolm 
Gibbon  was,  that  Mrs.  Caunt  should  bring  her  portion  into  botchpoL 
That  must  be  for  the  benefit  of  the  children  entirely.      The  widow 
cannot  claim  any  part  of  that.     It  must  never  be  foigotten,  that  this 
agreement  has  no  relation  to  real  estate,  and  is  not  that  scMrt  of  agree- 
ment, with  which  the  statute  of  Frauds  (1)  has  any  thing  to  do.    A 
parol  agreement  concerning  personal  estate  to  any  extent,  if  fully  es- 
tablished, is  binding.      I  of  all  (>ersons  am  disposed  to  look  with  a 
very  jealous  eye  upon  parol  agreements :  but  I  do  not  find  any  doubt 
in  this  case  as  to  the  agreement  upon  the  second  meeting ;  when 
orders  were  given  to  prepare  formal  instruments ;  which   were  pre- 
pared.    If  there  was  a  doubt  upon  it,  I  should  put  it  into 
[^848  ]      a  shape  of  trial.      But  I  am  *  satisfied  as  to  that.       Then 
has  that  agreement  ever  been  waived,  abandoned,  or  repu- 

(1)  29  Char.  XL  c.  a 
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dialed,  by  any  of  the  parties  ?  It  is  said,  Charles  John  Gibbons  has 
waived  it.  If  he  had,  the  other  parties  could  not  be  bound  certainly : 
the  contract  would  be  dissolved  as  to  the  others.  Certainly  a  parol 
agreement  may  be  dischai^d  by  parol.  But  has  he  done  any  act, 
that  can  amount  to  a  waiver  ?  The  first  step  he  took  immediately  af- 
ter the  agreement  was  to  pave  the  way  for  the  administration  the 
husband  of  Maria  Caunt  was  desirous  of  obtaining ;  and  which  was 
prevented  by  the  caveat  of  the  Plaintiff.  That  is  almost  decisive, 
and  a  very  strong  step  to  compel  the  Defendant  to  perform  bis  agree- 
ment. I  admit,  the  parties  were  not  at  this  time  very  confident  upon 
that  point  so  much  insisted  on  and  with  great  justice ;  that  there  was 
great  reason  to  contend,  that  this  was  not  the  last  will ;  and  that  no 
part  of  it  ought  to  have  been  proved  ;  and  they  might  have  insisted 
the  testator  died  intestate.  We  all  know  now,  that  a  will  is  re- 
voked by  a  subsequent  marriage  and  the  birtji  of  a  child.  I  believe 
they  do  go  the  length  of  permitting  evidence  to  be  received  against  that 
(1).  I  do  not  like  that ;  and  Lord  Kenyon  in  the  last  case,  Lan- 
cashire V.  Lancashire  (2),  did  not  form  his  opinion  upon  it.  The 
circumstances  themselves  should  be  held  to  be  an  ademption,  inde- 
pendent of  any  particular  knowledge  the  testator  might  have.  I 
think  that  the  very  circumstance  of  a  wife  and  child  infers  a  presump- 
tion, that  the  will  shall  not  stand.  This  has  been  followed  in  Courts  of 
Law,  and  in  the  famous  case  of  Christopher  v.  Christopher  (3)  ;  in 
which  there  was  a  difference  of  opinion  upon  the  Bench ;  and  a  very 
learned  judgment  was  given  by  Baron  Perrot  against  the  opinion  of  the 
other  Barons.  Only  for  that  majority  I  should  have  held  with  Baron 
Perrot ;  for  the  decision  was  very  strong  upon  the  stafute  of  Frauds. 
But  such  a  case  as  this  has  never  yet  been  decided ;  the  birth  of  children 
by  the  first  wife  after  the  execution  of  the  will,  and  after  the  death 
of  the  wife  a  subsequent  marriage  and  no  children  by  that.  I  do 
not  say,  it  will  have  the  same  effect.  I  am  not  the  Judge  to  decide 
that.  But  there  is  not  a  single  argument  applying  to  the  feelings  of 
mankind  to  draw  a  decision  from  the  Court,  that  will  not  apply  to 
the  one  case  as  much  as  tlie  other.  Conviction  flashes  on  every 
man's  mind,  that  there  is  just  as  much  presumption.  Why 
are  these  subsequent  *  children  less  dear  to  him,  because  [*849] 
he  happened  to  have  other  children  born  before  ?  I  think, 
the  same  argument  would  do  under  the  circumstances.  Therefore 
it  was  not  a  very  clear  case  in  favor  of  the  Defendants  in  the  Eccle- 
siastical Court.  That  point  must  have  been  left  open  to  them  ;  and 
I  should  have  taken  care  of  that  by  the  decree,  if  I  was  not  of  the 
opinion  I  hold  as  to  the  agreement. 


(1)  Brady  v.  CubiU^  Douflrl.  31.    See  post,  vol.  vi.  326. 

(2)  5  Term  Rep.  B.  R.  49.  See  the  cases  of  exception,  Kenebel  v.  Scrqflon, 
post,  vol  y.eeS;  2  East,  530;  Ex  parte  Lord  Ilchester,  oosf,  vol.  vii.  348 ;  Sheath 
v.  York,  1  Yes.  &  Bea.  490. 

(3|  In  the  Court  of  Exchequer,  July  6th,  1771.    See  Dougl.  35;  4  Burr.  2171, 
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As  to  the  construction  of  the  will  I  will  <mly  say,  I  think,  mj 
opinion  would  have  been,  that  the  testator  died  intestate  as  to  all 
the  personal  estate,  except  what  he  had  in  the  funds.  But  I  am 
relieved  from  these  difficulties  by  the  agreement.  The  question  is, 
whether  that  is  not  binding.  It  must  be  binding  upon  all  the  parties 
or  upon  none.  First,  it  must  be  proved.  Then  it  must  be  reason- 
able. No  man  can  doubt,  that  this  Court  will  never  hold  parties 
acting  upon  their  rights,  doubts  arising  as  to  those  rights,  to  be 
bound,  unless  they  act  with  full  knowledge  of  all  the  doubts  and 
difficulties,  that  arise :  but  if  the  parties  wOl  with  full  knowledge  act 
upon  them,  though  it  turns  out,  that  one  gains  a  great  advantage, 
if  the  agreement  was  fair  and  reasonable  at  the  time,  it  shall  be 
binding.  There  was  a  case  before  the  Lord  Chancellor,  who  spoke 
to  me  upon  it,  in  which  it  was  held,  that  the  Court  will  enforce 
such  an  agreement,  though  it  turns  out,  that  the  parties  were  mis- 
taken in  point  of  law;  even  supposing,  Counsel's  opinion  was 
wrong  (a). 

If  this  Plaintiff  had  done  any  thing  showing  his  intention  not  to 
be  bound  by  the  agreement,  he  could  not  insist  upon  it ;  and  I  most 
have  dismissed  the  bill ;  though  that  would  have  been  a  harsh  thing. 
But  I  am  of  opinion,  what  he  has  done  does  not  amount  to  a  waiver. 
I  have  looked  at  the  bill ;  and  though  the  Plaintiff  may  not  specifi- 
cally pray  a  performance  of  the  agreement  in  words,  yet  they  have 
after  the  third  amendment  left  the  agreement  standing;  and  the 
prayer  of  the  bill  does  not  depart  from  it ;  for  it  is  exactly  the  same 
in  effect.  It  appears  to  be  a  subsisting  agreement,  fair  and  reason- 
able, and  such  as  good  conscience  required  them  to  enter  into ;  for 
I  could  not  have  slept,  if  I  had  insisted  upon  the  rigid  constructioQ 
of  the  Defendants. 

The  wardrobe  was  a  specific  legacy,  and  must  be  gone.  I  ^e 
no  opinion  upon  the  construction  of  the  will. 
[*850]  *  After  the  judgment  was  pronounced,  there  was  some 
dispute  as  to  the  legacy  to  the  Defendant ;  whether  she 
was  entitled  to  600Z.  or  900/.  The  Court  disapproved  much  of 
the  latter  construction;  and  it  was  observed,  that,  as  Geoi^ 
Gibbons  attained  the  age  of  twenty-one  before  his  death,  there 
could  be  no  survivorship.  At  length  the  Defendant  agreed  to 
take  600/. 

By  the  decree  the  agreement  was  established ;  and  it  was  direct- 
ed, that  the  Defendants  should  bring  into  hotchpot  1095/.,  at 
which  sum  it  was  agreed  the  portion  should  be  taken,  to  be  divided 
between  the  children  and  grand-children,  excluding  the  widow; 
and  that  the  residue  of  the  testator's  personal  estate,  after  payment 
of  the  debts,  &c.  and  the  legacy  to  the  Defendant  Mary  Caunt 

(a)  See  ante,  p.  840  note;  1  Story,  £q.  Jur.  §  131  note. 
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with  inteiesi,  should  be  divided  according  to  the  terms  of  the 
agreement.  

1.  The  practical  construction  of  the  Statute  of  Distributions,  made  in  the  pres- 
ent case,  namely,  that  the  advancement  of  children  is  not  to  be  brought  into  hotch- 
pot for  the  benefit  of  their  intestate  parent's  widow,  but  solely  with  a  view  to 
emudity  as  between  themselves,  was  recognized  in  Kirkcudbright  v.  Kirkcwffnight, 
8  V  es.  64,  and  in  Folka  v.  WesUnij  9  Ves.  460.  So  an  agreement  between  hmxni 
andyeme,  barring  the  wife's  claim  to  a  distributive  share  under  the  custom  of  Lon- 
don, throws  such  share  into  the  general  residue  of  the  husband's  personal  estate, 
which,  if  he  die  intestate,  will  be  distributable  amongst  his  next  of  kin  only : 
Morris  v.  Bwrrows,  2  Atk.  629;  Read  v.  SneUy  2  Atk.  644;  Pickering  v.  Lord 
Stanford,  3  Ves.  337 ;  Knift  v.  Thomfori,  2  Eden,  121 :  and  before  the  statute  of 
11  Gea  I.  c.  18,  gave  freemen  of  London  permission  to  dispose  of  their  whole 
personal  estate  by  wiU,  the  share  of  the  wife,  so  barred  or  compounded  for,  would 
not  have  gone  solely  in  augmentation  of  (whAt  was  termed)  the  dead  man's  part ; 
his  executor  supposing  the  freemen  to  have  nuide  a  will,  could  only  claim  a  pro- 
portion of  the  fund  so  increased,  as  if  the  right  of  the  wife  under  tke  custom  had 
never  been  chargeable  upon  the  estate,    hes  v.  Mtdca\fty  1  Atk.  63. 

2.  Mutuality  is  essential  to  a  contract ;  when  one  party  reserves  to  himself  to 
act,  or  not  to  act,  the  other  party  must  have  the  same  power ;  when  one  declines 
binding  himself,  the  other  is  at  bber^  to  enter  into  a  new  agreement  with  a  third 
person:  Martm  v.  Mtcftetf,  2  Jac.  &.  Walk.  421 ;  Crosdat  v.  Parker^  1  Jac.  &. 
Walk.  465;  ffiZf  V.  Barday,  16  Ves.  405;  CopluUmc  v.  Toxtcdlj  2  Freem.  150: 
the  same  principle  is  recognized  even  at  common  law.  BirUy  v.  Gladstone^  3 
Mau.  &  Sel.  217 ;  EipaiU  WMtaktr,  1  Rose,  302. 

3b  A  total  alteration  in  thexircumstances  and  situation  of  a  testator,  has  been 
held,  prima  fodt^  to  imply  a  revocation  of  a  will  previously  made  by  him :  thus, 
marriage,  combined  witn  the  birth  of  children  is  a  presumptive  revocation,  where 
the  widow  and  issue  are  left  unprovided  for:  KenAd  v.  ScrafUm^  2  East,  542; 
WiOdMfm  V.  Mam,  1  Ves.  &  Bea.  465;  JIfoore  v.  JIfoore,  1  Phillim.  433;  WngU 
V.  SamMda^  2  PhilUm.  267:  but  this,  like  eveiy  other  prima  facie  presumption,  is 
liable  to  be  rebutted.  Gibbons  v.  Oom,  2  Adams,  455.  The  principle,  and  the 
practice,  in  all  its  parts,  is  equally  applicable  to  the  case  of  a  posthumous  child : 
Doe  V.  LancoBldrey  5  T.  R.  59 :  but  neither  marriage  alone,  nor  the  birth  of  chil- 
dren alone,  will,  without  other  special  circumstances,  revoke  a  will :  Shepherd  v. 
Shepherd,  5  T.  R.  52,  n.;  Doe  v.  Barford,  4  Mau.  &  Sel.  12:  the  concurrence, 
however,  of  thh  two  grounds  of  presumption  is  not  absolutely  indispensable;  the 
birth  of  children,  after  a  will  has  been  made  by  a  married  man,  as  it  may  impose 
an  equally  strong  moral  duty  on  him,  so  it  may  be  accompanied  by  circumstances 
furnishing  no  less  indisputable  proofk  of  intention,  than  if^  the  wiU  had  been  made 
whilst  he  was  single :  and  where  this  is  the  case,  the  Ecclesiastical  Courts,  it 
seems,  will  pronounce  for  a  revocation.  Johnston  v.  Johnston,  1  Phillim.  473, 
496.  Not  only  dispositions  of  personalty,  but  devises  of  land  have  been  held  to 
be  revoked,  on  the  presumptive  grounds  above  stated :  in  the  latter  class  of  cases,, 
however,  the  presumption  could  never  arise,  if  the  testator  at  the  date  of  his  will 
had  children,  of  whom  one  was  his  heir  apparent  In  such  case,  to  hold  the  wi^l 
revoked  as  to  the  real  estate,  on  account  of  the  birth  of  children  by  a  second  mar- 
riage, would  only  have  the  effect  of  letting  the  eldest  son  into  the  whole.  Sheaih 
v.  York,  1  Ves.  &  Bea.  397.  But  where  a  testator,  after  having  made  a  provision 
by  will  for  children  of  his  then  subsisting  marria^,  becomes  a  widower,  and  has 
a  second  family  by  another  wife,  the  Ecclesiastical  Court  may,  on  reasonable 
grounds,  declare  the  will  revoked  as  to  the  personal  estate ;  thereby  letting  in  the 
after-bom  children  with  those  of  the  first  marriage ;  though  the  pnnciple  of  such 
a  decision  can  have  no  bearing  upon  a  devise  of  real  estate  by  the  same  will. 
HoUtvaji  V.  Clark,  1  Phillim.  342 ;  Emerson  v.  BovUle,  1  Phillim.  344. 

4.  When  parties  come  to  an  agreement  respecting  a  doubtful  question,  preju- 
dice to  one  side  is  no  sufficient  ground,  by  itself,  for  annulling  the  contract ;  Ste- 
phens V.  BaUman,  1  Brown,  25;  StcqnUon  v.  Stapilton,  1  Atk.  10;  £Xocft/ey  v, 
Stoddey,  1  Ves.  &  Bea.  33;  J>Axylor  v.  IFynch,  1  Sim.  &  Stu.  565;  but  if'^the 
agreement,  or  compromise,  was  entered  into  under  a  misapprehension,  by  one 
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party,  of  a  ikct  known  to  the  otber,  such  a  contract  cannot  stand:  Leonardv. 
Leonard,  2  Ba.  &  Beat  182;  Sdkdd  v.  Venum,  1  Eden,  67:  fraud  will  be  in- 
ferred, whenever  there  has  not  been  a  fall  communication,  by  each  of  the  parties, 
of  the  facts  within  his  knowledge;  neither  of  them  must  take  upon huDself to 
decide  that  the  suppressed  fact  was  totally  immaterial,  if  it  could  by  possibility 
have  had  any  influence  on  the  decision  of  the  other.  Hotehkis  v.  Didaon,  2 
Bligh,  348. 
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[1799,  Nov.  6.]      • 

In  the  course  of  this  year  several  changes  have  taken  place  on  the 
Bench  and  at  the  Bar. 

In  the  Hilary  Vacation  Mr.  Richards  was  called  within  the  Bar 
by  Patent  of  Precedence. 

In  Trinity  Term  upon  the  resignation  of  Mr.  Justice  Ashhubst 
Mr.  Serjeant  Le  Blanc  was  appointed  one  of  the  Judges  of  the 
Court  of  King's  Bench ;  and  received  the  honor  of  Knighthood  (a). 

In  the  Vacation  upon  the  resignation  of  Baron  Perrtn  Mr. 
Chambbe  was  appointed  one  of  the  Barons  of  the  Court  of  Exchequer ; 
and  received  the  honor  of  Knighthood. 

Mr.  Pabke  was  appointed  one  of  His  Majesty's  Counsel  (6). 

Upon  the  death  of  Sir  James  Etre,  Lord  Chief  Justice  of  the 
Court  of  Common  Pleas,  Sir  John  ScoxTy  His  Majesty's  Attorney 
General,  was  appointed  Lord  Chief  Justice  of  that  Court ;  and  was 
created  a  Peer  of  Great  Britain  by  the  title  of  Baron  Eldon,  of 
Eldon  in  the  county  of  Durham.  His  Lordship  was  also  sworn  a 
Member  of  His  Majesty's  most  Honorable  Privy  Council  (c). 

Sir  John  Mitford,  His  Majesty's  Solicitor  General,  was  appointed 
Attorney  General  (d.) 

Mr.  Gbant  was  appointed  Solicitor  General,  and  knighted. 

Mr.  Mansfield  succeeded  Mr.  Gbant  as  Chief  Justice  of  Ches- 
ter (c). 

An  Act  of  Parliament  was  ^passed,  enabling  His  Majesty  to 
confer  on  Mr.  Chambre  the  dignity  of  Serjeant  at  Law  during  the 
vacation. 

By  another  Act  of  Parliament,  39  Geo.  III.  c.  113,  it  is  enacted, 
That  it  shall  and  may  be  lawful  for  His  Majesty  at  any  time  before 
the  commencement  of  the  next  Michaelmas  Term,  and  during  any 
succeeding  vacation,  whilst  the  office  of  Chief  Justice,  or  of  one  of 
the  Justices,  of  either  Bench,  or  of  Chief  Baron,  or  of  one 
of  the  Barons,  of  His  Majesty's  Exchequer,  ^  shall  be  vacant,  [*  852] 
from  time  to  time  to  cause  a  writ  to  be  issued  out  of  His 
Majesty's  High  Court  of  Chancery  directed  to  any  such  person,  being 
a  Barrister  at  law,  as  His  Majesty  shall  think  fit,  returnable  imme- 
diately in  the  said  Court,  commanding  such  person  to  appear  in  the 
said  Court  and  to  take  upon  himself  the  state  and  dignity  of  a  Ser- 

(o)  For  a  sketch  of  Mr.  Justice  Le  Blanc,  see  on(e,  3  V.  650 ;  of  Mr.  Justice 
Ashhurst,  ante,  1  V.  485. 

(b\  Author  of  the  Treatise  of  the  Law  of  Insurance,  and  afterwards  one  of  the 
Justices  of  the  Court  of  Common  Pleas. 

(c)  With  regard  to  Sir  James  Eyre,  see  ante,  1  V.  270,  485,  2  V.  59,  61 ;  and 
with  regard  to  Lord  Eldon,  1  V.  30,  4  V.  799. 

(d)  For  a  sketch  of  Sir  John  Mitford,  (afterwards  Lord  Redesdale,)  see  anit,  1 
V.21,  4V.799. 

(e)  Seoanie,  1  V.  19. 


852 

jeant  at  Law ;  and  such  person  shall  and  may  thereapon  forthwith 
appear  before  the  Lord  High  Chancellor,  Lord  Keeper,  or  Lords 
Commissioners  for  the  custody  of  the  Great  Seal  for  the  time  being, 
at  such  time  and  place  as  the  said  Chancellor,  Keeper,  or  Commis- 
sioners, shall  appoint ;  and  such  person  so  appearing  and  taking  the 
oaths  usually  administered  to  a  Serjeant  at  Law,  shall  without  any 
farther  act  or  ceremony  be,  and  be  deemed  and  taken  to  be,  a  Serjeant 
at  Law,  sworn  to  all  intents  and  purposes :  and  in  case  His  Majesty 
shall  be  pleased  by  writ  or  letters  patent  under  the  Great  Seal  of 
Great  Britain  to  create  or  constitute  any  such  person,  so  to  be  sworn, 
as  aforesaid.  Chief  Justice  of  His  Majesty's  Court  of  King's  Bench, 
or  to  grant  to  'any  such  person  the  office  of  Chief  Justice  of  His 
Majesty's  Court  of  Common  Pleas,  or  of  one  of  the  Justices  of  either 
Bench,  or  of  Chief  Baron,  or  of  one  of  the  Barons,  of  His  Majesty's 
Exchequer,  every  such  person  shall  be  deemed  and  taken  to  be 
lawfully  appointed  to  every  such  office,  and  shall  and  may  lawfully 
hold  and  enjoy  the  same,  and  do  all  matters  and  things  whatsoever 
in  such  and  the  same  manner,  to  all  intents  and  purposes,  as  if  such 
person  had  been  a  Serjeant  at  Law,  sworn  in  the  usual  and  ordinary 
course. 

Under  this  Act  Lord  Eldon^  was  called  Serjeant  in  Lincoln's  Inn 
Hall  on  the  16th  of  July,  1799,  the  day  of  the  last  Seal  after  Trinity 
Term. 
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ACCOMMODATION  BILLS. 
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ACCOUNT. 
A  settled  account  between  attor- 
ney and  client  opened  upon 
general  allegations  by  the  client 
of  error,  admitted ;  though  no 
specific  errors  were  pointed  out. 
Matthews  v.  WaRwyn.  118 
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tive.    Trust,  4. 
ADVANCEMENT. 

See  Satisfaction,  1. 
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AGENT. 
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AGREEMENT. 

See  Contract.    Frauds  (Stat- 
ute of).  Laches,4.  Stock,2. 
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Trust,  13. 
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ANSWER. 

See  Pleading.     Practice,  7, 
8  9. 
APPEALS  TO  THE  LORDS. 

See  pages  343,  719. 
APPOINTMENT. 

See  Power.     Prbmotions. 
APPORTIONMENT. 

'    See  Executor,  6.    Renewal. 
ARREST.— See  Practice,  13. 
ASSETS. 

1.  An  equity  of  redemption  of  a 
mortgage  in  fee  is  not  equitable 
assets ;  at  least,  as  against  judg- 
ment creditors ;  who  have  a 
right  to  redeem.  Sharpe  v. 
The  Earl  of  Scarborough.  538 
2.  Assets  are  not  marshalled  against 
judgment  creditors.     lb. 

3.  Upon  a  deficiency  of  assets  ad- 
ministered in  this  Court  a  value 
must  be  set  upon  an  annuity  at 
the  time  of  the  death  ;  and  the 
annuitant  can  claim  only  in  res* 
pect  of  that.    Franks  v.  Cooper. 

.  703 

4.  Testator  after  giving  an  annuity 
and  legacies  devised  her  red 
estate,  subject  to  the  said  annuity 
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ASSETS — continued, 

and  legacies  and  her  debts  and 
funeral  and  testamentary  ex- 
penses and  the  debts  of  her  late 
brother.  The  assets  were  mar- 
shalled in  favor  of  a  legatee  by 
a  codicil.     Norman  v.  MorrelL 

769 

5.  Upon  the  administration  of  as- 
sets no  question  ought  to  be 
determined  in  Equity,  till  it  is 
first  determined  whether  there 
is  a  good  debt  at  law.  815 

6.  The  personal  estate  is  the  natu- 
ral fund  for  the  debts,  and  can 
only  be  exempted  by  the  inten- 
tion to  exempt  it  expressed  in 
the  will :  a  charge  upon  a  real 
estate,  however  anxious,  is  not 
of  itself  sufficient.  Tcdt  v, 
Lord  Northwick.  816 

See  Executor,  4, 7.    Will,  1, 
8,42. 
ASSIGNEE. 

See  Bankrupt,  1.    Baron  and 

Feme,  5,  10.     Mortgage, 

2,  4.    Partner,  3. 

ATTORNEY  and  CUENT. 

See  Account. 
AUXILIARY   FUND.— See  Will, 
8. 

B 
BAIL. 

Plaintiff  at  law  has  a  right  to  hold 
the  Defendant  to  bail  upon  his 
own  affidavit :  but  there  have 
been  cases  in  which  the  Court 
of  Law  has  permitted  an  ex- 
planation of  the  circumstances 
by  the  affidavit  of  the  Defend- 
ant, particularly  between  for- 
eigners and  upon  foreign  trans- 
actions ;  and,  where  an  abuse  of 
the  process  appeared,  has  direct- 
ed common  bail  to  be  filed.  590 
See  Ne  exeat  Regno. 
BANKRUPT. 

1.  A  bankrupt,  who  had  obtained 
his  certificate,  being  possessed 
of  leasehold  premises  as  exec^ 
utor  and  residuary  legatee, 
mortgaged  them  to  secure  a 
debt  of  his  own ;  and  afterwards 
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assigned  the  equity  of  redemp- 
tion for  valuable  consideration; 
the  deed  reciting,  that  the  as- 
signment was  made  for  the  pur- 
pose of  paying  the  debts  of  the 
testatrix.  The  assignee  took  an 
assignment  of  the  mortgage. 
The  certificate  being  in  an  ac- 
tion held  to  have  been  fi-audu- 
lently  obtained,  the  lease  was 
claimed  by  the  assignees  under 
the  bankruptcy :  but  it  was  de- 
termined, they  had  no  right 
against  the  assignee  for  vdu- 
able  consideration.  Bedford  v. 
'Woodham,  40,  n. 

2.  A  partnership  of  three  becoming 
insolvent,  and  one  being  an  in- 
fant, a  joint  commission  of 
bankruptcy  against  the  other 
two  was  superseded.*  Exparit 
Henderson,  163 

3.  A  mortgage  upon  a  bankrupt's 
estate  being  deficient,  the  mort- 
gagee proving  the  remainder  of 
his  debt  under  the  Commission 
cannot  charge  interest  beyond 
the  date  of  the  Commission. 
Ex  parte  Badger.  165 

4.  The  owner  of  a  share  in  a  ship 
is  not  in  that  character  subject 
to  the  bankrupt  laws.  Ex  parte 
Bowes,  168 

5.  Qti.  Whether  lying  two  months 
in  prison,  charged  in  actions  for 
debts,  and  being  surrendered  in 
discharge  of  bail,  can  constitute 
an  act  of  bankruptcy ;  the  orig- 
inal commitment  being  under  a 
criminal  sentence;  during  which 
the  party  was  so  charged,  f    /&. 

6.  Commission  of  bankruptcy  su- 
perseded on  the  grounds,  that 
the  act  of  bankruptcy  was  near 
eleven  years  before,  and  per- 
fectly notorious ;  and  that  it 
was  founded  upon  the  debt  of  a 
creditor,  who  must  of  necessity 

•  See  Stat  6,  Geo.  IV.  c.  16,  a.  16. 
t  See  the  note,  aniej  173* 
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gain  the  whole  direction;  and 
the  debt  being  matter  of  account 
disputed  by  the  bankrupt  in  an 
action,  in  which  he  swore  to  a 
debt  due  to  him,  and  by  filing  a 
bill  in  Equity.     i&. 

7.  Cross  paper  between  two 
houses ;  both  of  which  become 
bankrupt:  as  between  the  two 
estates  no  proof  can  be  made  in 
respect  of  the  bad  paper,  or  the 
excess  of  damage  eventually 
sustained  on  that  account  Ex 
parte  Walker.  373 

8.  Bond  of  indemnity  to  a  surety 
for  payment  of  instalments,  the 
first  of  which  was  not  due  till 
afler  the  bankruptcy  of  the  prin- 
cipal, cannot  be  proved,  though 
payable  before  the  bankruptcy. 

385 

9.  Sepai^ate  creditors  having  re^ 
ceived  205.  in  the  pound  are  not 
entitled  to  interest  out  of  the 
surplus  of  the  separate  estate, 
until  the  joint  creditors  are  paid 
205.  in  the  pound.  Ex  parte 
Clarke.  677 

10.  Contribution  decreed  between 
the  joint  and  separate  estates ; 
the  former  having  paid  beyond 
the  proportion  of  a  debt  to  the 
Crown  under  an  extent,  and  the 
bankrupts  being  bound  jointly 
and  severally.  Rogers  v.  Mac- 
kenzie. 752 

11.  A  debt  to  the  Crown  preferred 
to  creditors  under  a  bankrupt- 
cy ;  the  sheriff  being  in  posses- 
sion under  several  extents ;  one 
of  which  for  part  of  the  debt 
was  tested  the  day  the  provi- 
sional bargain  and  sale  and 
assignment  were  executed  ;  the 
others  having  issued  subse- 
quently.    Rogers  v.  Mackenzie. 

752 

12.  Though  a  creditor  having  re- 
ceived a  dividend  under  a  bank- 
ruptcy may  refund  and  proceed 
at  law,  he  cannot,  if  he  has 
signed  the  certificate.  Ex  parte 
Freeman.  836 
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13.  Upon  the  proof  of  a  joint  debt 
upon  a  separate  commission  of 
bankruptcy  no  dividend  can  be 
taken  till  the  separate  creditors 
have  received  205.  in  the  pound. 
Ex  parte  AheU.  837 

14.  In  bankruptcy  the  joint  estate  is 
to  be  first  applied  to  the  joint 
debts,  and,  after  they  are  paid, 
the  surplus,  if  any,  to  the  sepa- 
rate debts,  and  vice  versa  as  to 
the  separate  estate.  840 

See  Jurisdiction,  1.   Partner, 
3.    Practice,  3,  4,  13. 
BANK  STOCK.— See  Stock,  4. 
BARON  AND  FEME. 

1.  Husband  under  a  decree  to  pro- 
pose a  settlement  of  stock  be- 
longing  to  his  wife,  transferred 
to  the  AccountantpGeneral  by  or- 
der, came  to  an  agreement  with 
her,  out  of  Court :  and  while 
they  lived  apart,  but  not  legally 
separated,  to  take  part  and  give 
up  the  rest :  this  agreement  does 
not  bind  the  wife ;  and  the  hus- 
band dying  before  any  steps 
were  taken  for  executing  it,  the 
whole  survived  to  the  wife.  Ma- 
ccaday  v.  Philips.  15 

2.  Husband  is  entitled  to  the  in- 
come of  his  wife's  equitable  in- 
terest, unless  he  has  received 
some  fortune  with  her;  or  has 
misbehaved ;  as,  by  running 
away  with  a  ward  of  the  Court* 

n. 

3.  Difference  between  legal  and 
equitable  interests  of  the  wife 
as  to  the  riirht  of  the  husband. 

18 

4.  If  a  settlement  of  the  wife's 
^equitable  interest  had  been  ap- 
proved and  ordered  by  the  Court, 
it  is  binding,  notwithstanding 
the  death  of  either  party,  before 
it  is  carried  into  effect.  19 

5.  Assignment  for  valuable  consid- 
eration of  the  wife's  equitable 
interest  by  the  husband  does  not 
bar  her  equity.  Qu.  as  to  a 
trust  of  a  term  for  years  of  land. 

19 
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BARON  AND  FEME— ccm/miicrf. 

6.  Action  by  the  husband  for  a  lega- 
cy due  to  his  wife  does  not  lie. 

19 

7.  As  to  creditors  of  the  husband 
or  persons  dealing  with  a  mar- 
ried woman  as  to  the  separate 
property,  equity  ought  to  go  no 
farther  than  to  leave  any  legal 
right  undisturbed  ;  not  to  im- 
prove the  security.  145 

8.  Husband  and  wife  living  sepa- 
rate under  a  divorce  a  mensa  et 
thoro  obtained  against  the  wife 
for  adultery,  she  petitioned  that 
a  sum  of  money  belonging  to 
her  might  be  settled  to  her  sep- 
arate use  :  he  petitioned  that  it 
might  be  paid  to  him :  the  Court 
refused  to  make  any  order.  Carr 
V.  Eastabrooke,  146 

9.  Upon  a  proposal  for  a  settlement 
under  a  commitment  for  marry- 
ing a  ward  of  the  Court  a  pow- 
er was  directed  to  be  inserted 
enabling  the  wife  to  settle  the 
interest  of  a  moiety  of  her  for- 
tune upon  any  future  husband 
for  life.  The  husband,  on  un- 
dertaking by  his  Counsel  to  ex- 
ecute the  settlement,  was  dis- 
charged.   Winch  V.  James.  386 

10.  Bill  by  husband  for  stock  held 
in  trust  for  his  wife ;  a  claim 
was  set  up  under  a  bond  by  the 
wife  and  her  former  husband, 
securing  an  annuity  out  of  the 
dividends,  as  an  assignment  for 
valuable  consideration  :  but  as 
it  came  before  the  Court  collat- 
erally, and  several '  objections 
were  taken  upon  the  ^i^^^i^y 
Act,  the  infancy  of  the  wife, 
and  the  nature  of  her  interest 
at  the  time,  the  Master  of  the 
Rolls,  though  upon  the  general 
question  inclining  in  favor  of  the 
wife's  equity  against  an  assignee 
for  valuable  consideration, 
would  not  determine  it ;  but  re- 
ferred it  to  the  Master  to  ap- 
prove a  settlement  upon  the  wife 
and  her  issue,  with  liberty  to  the 


BARON  AND  FEME— co»thnH«/. 
representative  of  the  obligee  to 
apply.  Franco  v.  Franco.    515 
11.  The  Court  refused  to  order  a 
provision  for  a  married  woman 
out  of   dividends  and  interest, 
to  which  she  was  entitled  for 
life ;   she  refusing  to  live  with 
her  husband,  an  officer,  abroad 
with  his  regiment,  and  willing 
to  receive  her.     If  he  had  de- 
serted her,  that  would  be  a  good 
ground.     Menzies   v.    BuUath 
TO 
See  Contract,  2,    Evidence. 
Legacy,  10.     Trust,  10. 
BEaUEST.— See  Charity.    Will. 

BIDDING(opened) See  Practice, 

15. 
BILL  (accommodation). 
See  Bankrupt,  7. 
BILL    (amended). — S^e  Practice, 

7  9. 
BILL  OP  DISCOVERY. 

See  Practice,  16. 
BILL  OP  LADING.— See  Consign- 
ment. 
BILL  PRO  CONFESSO. 

See  Practice,  7,  8,  9. 


CESTUY     QUE     TRUST.-See 

Trust. 
CHARGE.— See  Assets,  6. 
CHARITY. 

1.  Devise  in  1719  to  charitable 
purposes,  limiting  the  sums; 
there  not  being  objects  sui- 
cient  to  exhaust  the  whole  rents 
according  to  the  directions  of 
the  will,  and  the  whole  being 
appropriated  to  the  charities 
specilBed,  the  surplus  was  ap- 
plied to  increase  them  against 
the  claim  of  the  heir.  Attomry 
General  v.  MinshuU  H 

2.  The  doctrine  of  ey  pres,  for- 
merly pushed  to  a  most  extrava- 
gant length,  is  now  much  res- 
trained. U 

3.  Charitable  legacy  secured  by 
mortgage,  is  void  by  the  statute 
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9  Geo.  II,  c.   36.       White  v. 
Evans.  21 

4.  Legacy  to  the  trustees  of  a  chap- 
el for  protestant  dissenters,  to  be 
applied  by  them  towards  the 
discharge  of  the  mortgage  on 
the  said  chapel,  is  void  under 
the  statute  9  Geo.  II.  c.  36. 
The  mortgage  having  been  paid 
off  by  other  funds  in  the  testa- 
tor's life,  the  Court  would  not 
say  the  legacy  might  not  have 
been  applied  in  repairing  or 
sustaining  the  chapel ;  but  was 
of  opinion  it  could  not  be  ap- 
plied to  any  other  charitable 
purpose.       Corhyn  v.   French. 

418 

5.  Mortgage  of  turnpike  tolls  is 
within  the  statute  9  Geo.  II.  c. 
36.  Knapp  v.  WiUiams.  430,  n. 

6.  Bequest  of  money  to  enable 
trustee  for  a  charity  to  complete 
a    contract    for    the    purchase 
of  land  is  void  by  the  statute  9 
Geo.  II.  c.  36.  431 

See  Will,  42. 

CHILD.— See  Infant.    Parent  and 
Child.     Will,  40. 

CHOSE  IN  ACTION.— See  Plead- 
ing, 4. 

CIVIL  LAW.— See  Legacy,  12. 

CLIENT.— See  Attorney. 

CODICIL.— See  Will,  48,  49. 

COMMISSION.— See  Executor,  1, 
8. 

COMMISSION  OF  LUNACY. 
See  Lunatic. 

COMMISSION  OF  REVIEW. 
See  Will,  15, 19. 

COMMISSION  TO  DISTINGUISH 
LANDS.— See  Copyhold,  L 

COMMON.— See  Tenant  in  Com^ 
mon. 

CONDITION. 

1.  Devise  on  condition  of  paying 
500/.  in  six  months  upon  trust 
,to  pay  the  interest  to  the  devi- 
sor's wife  for  life;  and  after 
her  death  the  principal  accord- 
ing to  her  appointment  in  writ 
ing,  with  witnesses,  whether  sole 
or  married,  provided  she  shall 


CONDITION— con/inticrf. 

release  her  dower  within  six 
months;  and  in  case  of  her 
marriage  without  consent  of  the 
trustees  one  moiety  to  go  over  : 
the  wife,  who  took  other  inter- 
ests under  the  will,  died  within 
the  six  months,  not  having  mar- 
ried, nor  released  dower.  The 
500/.  did  not  vest  in  her.  Croft 
V.  8lee.  60 

2.  Promissory  note  to  pay,  when 
the  circumstances  of  the  drawer 
will  admit  without  detriment  to 
himself  or  family,  creates  no 
debt.  Ez  parte  Tootell.  372 
Sec  Vested  Interest. 

CONSIGNMENT. 

Plaintiff  being  entitled  upon  com- 
ing of  age  to  the  produce  of  a 
West  India  estate,  bills  of  lad- 
ing of  consignments  previously 
made  were  decreed  to  be  deliv- 
ered up  to  him.  609 

CONSTRUCTION. 

The  rule,  that  words  of  restriction 

are  to  be   confined  to  the  last 

antecedent,  does  not  hold  even 

in  criminal  proceedings.       330 

See  Vested  Interest.     Will. 

CONTRACT. 

1.  The  time,  at  which  a  contract 
is  to  be    performed,  material. 

497 

2.  Settlement  decreed  according 
to  a  letter  previous  to  the  mar- 
riage, though  no  express  assent : 
the  marriage  having  taken  place 
immediately,  a  distinct  positive 
dissent  would  be  necessary  to 
prevent  the  effect  of  the  letter ; 
and  that  could  be  evidenced 
only  by  an  actual  settlement  be- 
fore marriage.  Ludcrs.  v. 
Anstey.  501 

3.  With  respect  to  the  performance 
of  a  contract  the  time  is  mate- 
rial. Therefore  a  bill  for  spe- 
cific performance  was  upon  the 
gross  laches  of  the  Plaintiff  dis- 
missed with  costs.  Harrington 
V.  Wheeler.  686 

4.  The  conduct  of  the  parties,  in- 
evitable accident,  &.c.  might  in- 
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duce  the  Court  to  relieve  against 
,  a  lapse  of  the  day  fixed  for  com- 
pleting a  purchase.  690 

5.  A  question  upon  the  construc- 
tion of  a  will,  whether  the  per- 
sonal estate  was  wholly  or  par* 
tially  disposed  of,  was  not  de- 
cided ;  an  agreement  upon  the 
subject,  though  the  instrument, 
that  was  prepared,  was  not  exe- 
cuted, being  established  as  clear, 
fair,  and  reasonable,  not  within 
the  Statute  of  Frauds,  concluded 
with  full  knowledge  of  the  cir^ 
cumstances,  and  not  waived ; 
and  the  bill  in  effect,  tliough  not 
in  terms,  praying  a  performance. 
Gibbons  v.  Count.  840 

6.  A  parol  agreement  may  be  dis- 
charged by  parol.  848 

7.  Rule  as  to  enforcing  agreements. 

849 
See  Frauds  (Statute  of).    In- 
fant, 3.    Laches,  4. 
CONTRIBUTION.  —  See    Bant 

rupt,  10. 
COPYHOLD. 

1.  Upon  the  bill  of  the  lord  a  com- 
mission issued  to  distinguish 
copyhold  lands  within  the  man- 
or, comprised  in  admittances 
produced,  the  last  in  1693,  from 
freehold,  and  compounded  from 
uncompounded  copyholds,  and 
to  ascertain  the  boundaries ;  and 
if  they  cannot  be  distinguished, 
to  set  out  lands  of  the  tenant  of 
equal  value  of  so  much  of  the 
copyhold  lands  as  cannot  be  dis- 
tinguished. Tlte  Duke  of  Leeds 
V.  The  Earl  of  Strafford     180 

2.  Mortgagee  of  a  copyhold  may 
pull  down  ruinous  houses  arid 
build  better  to  prevent  a  forfeit- 
ure. 480 

3.  Surrender  by  mortgagee  oi 
copyhold  to  the  use  of  his  will 
is  no  proof,  that  he  considered 
it  irredeemable.  480 

4.  The  Lord  of  a  Manor  is  con- 
fined to  his  legal  remedy  for 
waste  committed  by  a  copy- 
holder;  and  has  no  equity  for 


COPYHOLD-^oirfiimerf; 

an  injunction  and  account 
Upon  the  evidence  the  bill  was 
duonissed  with  costs.  Dend  v. 
Baa^ton*  700 

5.  Qy.  Whether  by  the  custom  of 
a  manor  the  timber  can  belong 
to  the  tenant.  703 

6.  No  action  of  waste  by  the  lord 
against  a  copyholder.  706 

7.  Qff.  Whether  upon  waste  by  a 
copyholder  by  cutting  timber 
the  lord  can  bring  trover ;  par- 
ticularly where  by  the  custom 
the  right  to  the  tree  when  cut  is 
in  both.  The  case  of  lord  and 
tenant  is  not  like  that  of  tenant 
for  life  and  the  remainder-man. 
Their  rights  are  upon  the  same 
ground;  and  the  reversicmer 
enters  for  the  forfeiture :  but 
the  lord  must  have  it  presented 
by  the  homage.  706 

COPYRIGHT.— See  Practice,  12. 
COSTS. 

See  Executor,  12.  Mortgage, 
4.     Practice,  10. 
COURT  OF  DELEGATES. 

See  Will,  15,  19. 
COVENANT.— See  Infant,  3. 
CREDITOR.— See  Assets.    Bank- 
rupt.      Fraud,    1.       Interest 
Partner,  2,  3.       Practice,  U 
Will,  22. 
CRIMINAL  PROCEEDINGS. 

See  Construction.    Ne  neei 
Regno. 
CROWN.— See  Bankrupt,  11. 
CUSTOM.— See  Copyhold. 
CY  PRES.— See  Charity,  2. 


DEBTOR. 

See  Assets.  Creditor.  Fraud, 
1.    Interest. 
f|  DEBTS.— See  Assets.      WiU,  26, 
47. 

DECREE See  Practice,  6. 

DECREE  PRO  CONFESSO. 
See  Practice,  7,  8,  9. 


•  Over-ruled. 
707  fl. 


See   the  note,  anU^ 
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DEED.  — See    Purchase.      Title- 
Deeds.   Voluntary  Deed.  Will, 
23. 
DELEGATES.— See  Will,  l5,  19. 
DEMURRER. 

See  Laches,  2.    Pleading. 
DESCENT. 

See  Infant  en  ventre^  2.  Satis- 
faction. 
DEVISEE.— See  Title-Deeds,  1,  2 
DEVISE.— See  Will. 
DEVISE  (Executory). 

See  Executory  Devise. 
DEVISES  (Fraudulent). 

See  Fraudulent  Devises. 
DISCOUNT.— See  Interest,  3. 
DISCOVERY.— See  Practice,  16. 
DISSENTERS.— See  Charity,  4. 
DISTRIBUTION. 
Distribution  per   Stirpes   4*  P^ 
Capita.     RoyU   v.   Hamilton. 

437 

DOUBLE  LEGACIES.— See  Will, 

9. 


EJECTMENT. 

Upon  an  ejectment  by  an  heir  in 
tail  the  Defendants  cannot  rest 
upon  the  judgment  in  recovery : 
but  all  the  proceedings  must 
appear  upon  the  record.  71 
See  New  Trial,  2. 

ELECTION. 

I.  Where  a  testator  conceiving 
himself  entitled  to  the  property 
of  another  person  makes  a  gen- 
eral disposition  of  all  his  estate, 
and  gives  some  benefit  to  that 
person,  he  must  elect.  There- 
fore a  husband  conceiving  him- 
self entitled  under  a  void  deed 
to  a  residue  bequeathed  to  his 
wife,  and  dying  without  getting 
possession,  having  made  such  a 
general  disposition  by  a  will, 
under  which  she  took  an  in- 
terest, it  is  a  case  of  election  ; 
and  her  election  to  take  the 
provision  under  the  will,  which, 
though  less  in  point  of  value, 
was  to  her  separate  use,  was 


ELECTION— conhniied: 

established  against  the  assignees 
under  the  bankruptcy  of  her 
second  husband.  Rutter  v* 
Maclean.  531 

2.  Testator  made  a  provision  for 
his  wife;  and  gave  a  sum  of 
money  in  trust  for  the  separate 
use  of  a  daughter,  and  after  her 
death  to  divide  the  principal 
equally  between  her  children 
and  their  issue  at  twenty-one; 
if  none  such,  to  his  son ;  whom 
he  made  residuary  legatee. 
Then  after  similar,  but  unequal, 
provisions  for  his  other  children 
he  declared,  that  the  provision 
in  the  will  for  his  said  wife  and 
their  said  children  was  in  satis- 
faction of  all  right,  claim,  &c. 
which  she,  or  they,  or  any  or 
either  of  them,  could  set  up, 
&c. ;  or  which  she  and  they 
would  be  entitled  to  under  his 
marriage  articles ;  and  if  his 
said  wife  and  children  or  either 
.  of  them  should  refuse,  &c.  he 
revoked  the  legacy  and  bequest 
therein  contained  to  the  use  and 
benefit  of  such  one  or  more  of 
them,  his  said  wife  and  children, 
who  should  refuse  or  decline  to 
execute  such  release  or  dis- 
charge, and  declared  the  same 
void  as  to  such  one  or  more  of 
them,  who  should  so  refuse,  as 
though  he  had  died  intestate. 
A  child  electing  to  take  under 
the  articles  forfeits  the  life  in- 
terest ;  which  falls  into  the  resi- 
due :  but  the  children  of  such 
child  are  not  bound  by  the  elec« 
tion ;  and  liberty  was  given  to 
apply  on  the  death  of  the  parent. 
Ward  V.  Baugh.  633 

See  Bankrupt,  12. 

EMIGRANT.  —  See     Ne     exeat 
Regno. 

EQUITABLE  ASSETS.— See  As- 
sets, 1. 

EQUITY  OP  FEME  COVERT. 
See  Baron  and  Feme. 

EQUITY  OP  REDEMPTION. 
See  Assets,  1. 
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ERROR.— See  Account. 
ESTATE  TAIL. 

See  Ejectment.  Title-Deeds^S. 

EVIDENCE. 

Upon  a  legacy  to  the  wife  of  the 

testator,  by  the  description  of 

his  chaste  wife,  evidence  of  her 

incontinence  is  not  admissible. 

809 
See  Mortgage,  1.    Trust,  2, 
17.     WUl,  49,  52,  63.  62, 
63. 
EXCEPTION.— See  Practice,  6. 
EXECUTOR. 


1.  An  executor  in  India  passing 
his  accounts  in  this  Court  is 
entitled  to  the  Commission  upon 
payments,  according  to  the 
practice  in  India.  Chetham  v. 
LordAudUy.  Poole  v.  L€tr kins. 

7^ 

2.  An  executor,  who  died  before 
probate,  was  held  entitled  to  a 
legacy  given  for  his  care  and 
loss  of  time  in  the  execution  of 
the  trusts  of  the  will  by  having 
concurred  with  the  other  execu- 
tors in  directions  for  the  funeral, 
and  in  paying  some  small  sums 
on  that  occasion.  Harrison  v. 
Rowley,  212 

3.  Qfi.  Whether  an  executor  was 
entitled  to  a  legacy  in  that 
character,  who  died  at  a  distance 
without  manifesting  any  inten- 
tion to  accept  the  trust  or  with- 
out knowing  it.  215 

4.  Giving  directions  for  the  funeral 
will  not  make  a  man  executor. 

216 

5.  If  an  executor  without  applica 
tion  to  the  Court  does  what  the 
Court  would  have  approved,  it 
shall  stand.  ST 

6.  Dividend  received  by  an  execu- 
tor on  account  of  a  bond  speci- 
fically bequeathed,  but  retained 
by  him,  and  another,  to  which 
he  was  beneficially  entitled 
under  the  will,  apportioned. 
Innes  v.  Johnson.  568 

7.  One  executor  in  trust  is  not  an- 
swerable for  the  receipts  of  the 
other  merely  by  taking  probate. 


EXECUTOR— continued. 

permitting  the  other  to  possess 
the  assets,  and  joining  in  acts 
necessary  to  enable  him  to  ad- 
minister :  otherwise  if  he  goes 
farther  and  concurs  in  the  appli- 
cation. Hoveyy.Blakeman,S% 
8.  Agents  being    also  appointed 


executors  of  the  principal  aie 
not  entitled  to  commission  upon 
remittances  from  India  by  the 
testator  not  received  until  after 
his  death.  lb. 
9.  Executors  of  a  receiver  admit- 
ting assets  bound  to  answer  what 
was  upon  a  subsequent  inquiry 
found  due  for  interest.         606 

10.  Joining  in  a  receipt,  though 
perhaps  not  absolutely  neces- 
sary, not  conclusive  against  an 
executor,  any  more  than  against 
a  trustee,  to  charge  him  with 
the  receipts  of  his  co-executor. 

608 

11.  Bill  of  exchange  remitted  to 
two  agents,  payable  to  them 
personally,  who  on  the  death  of 
the  principal  become  his  execu- 
tors :  the  mere  indorsement  of 
one,  af^er  they  are  executors,  io 
order  to  enable  the  other  to  re- 
ceive the  money,  is  not  sufficient 
to  charge  him,  who  does  not 
receive  it.  606 

12.  An  executor  keeping  the  fund, 
and  using  it  for  his  own  benefit, 
contrary  to  his  trust,  decreed  to 
account  with  interest  at  5  per 
cent,  and  costs.    Piety  v.  Stace. 

m 

13.  Executor  acting  with  regard  to 
the  testator's  property  in  any 
other  manner  than  the  trust  re- 
quires is  answerable  to  the 
Cestuy  que  trust  for  any  gain, 
and  is  liable  to  any  loss.       622 

See    Fraud,   1.      Infant,   1. 
Partner,  3.     Practice,  10, 
11.     Trust,  1,  2,  4,  5,  9, 
14,  15,  16,  17,  18. 
EXECUTORY  DEVISE. 

See  Perpetuity.  Will,  20, 
24,  25,  29,  30,  31,  04,  35, 
36. 
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IX 


EXEMPTION  (of  personal  Estate  FRAUDS— ronftnticJ. 


Ne 


from  Debts.) 
See  Assets,  6. 
EXTENT.— See  Bankrupt,  11. 


FATHER.— See  Parent  and  Child. 
FEME  COVERT. 

See  Baron  and  Feme. 
FOREIGNER.— See  BaU,  1 
exeat  Regno,     Trust,  13. 
FRAUD. 

1.  Though  generally  a  bill  by  those 
interested  in  the  personal  estate, 
as  creditors,  or  next  of  kin,  will 
not  lie  against  a  debtor  to  the 
estate,  it  will  under  circum- 
stances, as  in  this  case  upon 
collusion  with  the  representa- 
tive. The  Defendant  was  also 
liable  in  the  character  of  trustee 
and  agent.     Doran  v.  Simpson. 

651 

2.  Sale  (by  the  owner)  of  the  com- 


mand of  a  ship  in  the  service  of  FRENCH  EMIGRANT. 


the  East  India  Company  without 
their  knowledge  is  illegal,  and 
cannot  be  the  subject  of  an  ac- 
tion. 815 
See  Legacy,  10,  12.     Princi 
pal  and  Agent,  2. 
FRAUDS,  (Statute  of.) 

1.  Bill  for  specific  performance  of 
a  parol  agreement  to  grant  a 
lease  for  twenty  years :  plea  of 
the  Statute  of  Frauds,  and  an- 
swer denying  that  facts  alleged 
fis  a  part-performance  were  done 
in  part-performance :  the  plea 
was  saved  to  the  hearing  with 
liberty  to  except;  the  Lord 
Chancellor  inclining  to  the  opin- 
ion, that  though  the  agreement 
is  admitted,  the  statute  may  be 
used  as  a  defence  to  the  suit. 
Moore  v.  Edwards,  23 

2.  Bill  for  specific  performance  of 
a  parol  agreement  for  a  lease 
within  the  statute  of  Frauds, 
charging  possession  taken  under 
the  agreement  and  other  acts  of 
part-performance :  plea  of  the  39. 

VOL.  IV.  50 


statute,  and  answer,  not  denying 
the  acts  alleged  as  a  part-per- 
formance; but  stating,  that  being 
advised,  he  entered  as  tenant  at 
will,  he  gave  notice  to  quit : 
plea  over-ruled.  Bowers  v. 
Cator.  91 

3.  Though  payment  of  a  substan- 
tia] part  of  the  purchase-money 
will  take  an  agreement  as  to 
land  out  of  the  Statute  of  Frauds 
on  the  ground  of  part-perform- 
ance,* payment  of  a  small  part, 
as  five  guineas,  the  purchase- 
money  being  100,  will  not  do. 
The  plea  of  the  statute  was  al- 
lowed ;  with  an  intimation  from 
the  Court,  that  under  the  cir- 
cumstances of  the  case  the  bill 
would  be  dismissed  with  costs. 
Main  v.  Melboum.  720 

FRAUDULENT  DEVISES  (Stat- 
ute OF.) 
Construction  upon  the  statute  of 


fraudulent  devises. 


550 


See  Ne  exeat  Regno. 


G 


GENERAL  ORDER.— See  page  1. 
GRAND-CHILDREN. 
See  Will,  40, 54. 
GUARDIAN.— See  Trust,  14. 


H 


HEIR. — See  Charity,  1.  Jurisdic- 
tion, 1.  Legacy,  11.  Limitation. 
Purchase.  Title-Deeds,  1,  2. 
Trust,  4.     Will,  28,  51,  61. 

HUSBAND.— See  Baron  and  Feme. 


ILLUSORY  APPOINTMENT. 
See  Power,  6,  7,  8. 

Qikere.    See  the  note,  anie,  vol.  iii. 
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IMPLICATION.— See  Will,  5,  6. 
INDIA. 

See  Executor,  1,  8.     Fraud, 
2.     Principal  and  Surety. 
INFANT. 

1.  Where  an  infant  is  sole  executor, 
administration  shall  be  granted 
to  the  guardian,  or  such  person 
as  the  Spiritual  Court  shall 
think  fit,  till  the  infant  is  twenty- 
one  :  at  which  time  and  not  be- 
fore probate  shall  be  granted  to 
himr  149 

2.  Payments  to  infants  during 
minority  to  be  discountenanced 

369 

3.  Copyhold  lands  mortgaged  in  fee 
by  lease  and  release  as  ^eeholds: 
the  customary  heir  is  bound 
by  a  covenant  for  farther  assur- 
ance :  but  during  his  infancy 
the  Court  refused  to  foreclose  ; 
and  would  go  no  farther  than 
directing  the  account,  and  that 
in  default  of  payment  the  Plain- 
tiffs  should  be  let  into  possession 
and  hold  and  enjoy,  till  the  heir 
should  attain  twenty-one,  at 
which  time  he  should  surrend- 
er :  and  a  day  was  given  to  show 
cause  against  the  decree.  Spen- 
cer V.  JBoyes,  370 

See  Interest,  1.     Partner,  1. 
Portion.  Practice,  10.  Sat- 
isfaction, 1.  Will,  11. 
INFANT  (en  Ventre). 

1.  A  child  en  ventre  sa  mere  may 
be  vouched,  may  be  an  executor, 
may  take  under  the  statute  of 
distributions,  by  devise,  under  a 
charge  for  portions,  may  have  an 
injunction  and  a  guardian.   322 

2.  A  child  en  ventre  sa  mere  is  a 
life  in  being  to  all  intents  and 
purposes  except  in  the  case  of 
a  descent  at  common  law.    334 

3.  The  object  of  the  stat.  10  & 
11  W!  III.  c.  16,  was  not  to 
affirm  the  case  of  Reeve  v. 
Long  :  but  it  established,  that 
the  same  principle  should  gov- 
ern, where  the  limitation  was 
by  deed  of  settlement.  342 

See  WUl,  25, 30. 


INJUNCTION.— See  Practice,  2, 

11. 
INSOLVENT. 

See  Bankrupt     Practice,  3. 
INTEREST. 

1.  The  general  rule,  that  a  legacy 
payable  in  future  shall  not  carry 
interest  before  the  time  of  pay- 
ment, applies  to  a  legacy  to  in- 
fants payable  at  twenty-one :  the 
exceptions  are  the  case  of  parent 
and  child,  the  case  of  a  residue, 
and  where  from  other  special 
circumstances  an  intention  to 
give  interest  clearly  appears. 
Tyrrell  v.  Tyrrell.  1 

2.  Interest  given  at  4  1-2  per  cent. 
Cox  V.  Chamberlain,  631 

3.  Under  an  agreement  to  take  off 
a  discount  above  5  per  cent 
for  prompt  payment,  though  ac- 
cording to  the  custom  of  the 
trade,  the  creditor  cannot  upon 
failure  charge  more  than  5  per 
cent.  Ex  parte  Aynsworth.  678 

4.  A  provision  by'will  for  payment 
of  interest  of  debts  held  not  to 
extend  to  a  debt  by  simple  con- 
tract.  Tait  V.  Lord  Northunch 

816 
See  Bankrupt,  3, 9.  Executor, 
9,  12.   Principal  and  Sure- 
ty, 2.     Tru«t,  7. 
INTEREST,  EXECUTORY. 

See  Perpetuity. 
INTEREST  VESTED. 

See  Vested  Interest. 
IRELAND. 

See  Limitation.  Practice,  Id. 
Purchase. 


JOINT  COMMISSION. 

See  Bankrupt. 
JOINT  CREDITOR. 

See  Bankrupt.     Creditor. 
JOINT-TENANCY.  —  See    Will, 

43. 
JUDGMENT  CREDITOR. 

See  Assets,  1,  2. 
JURISDICTION. 

1.  A  question  arising  in   equity, 
that  prevents  the  assertion  of  a 
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JURISDICTION-HJiwi/intierf. 

legal  right,  does  not  alter  the 
tribunal.  Therefore  the  Court 
will  not  determine  a  question 
of  partnership  in  the  event  of 
a  bankruptcy  anj  more  than  of 
a  death,  or  than  it  would  deter- 
mine a  claim  as  heir,  without  a 
trial  at  law,  unless  perfectly 
satisfied;  though  the  evidence 
is  all  in  support  of  the  claim. 
The  Court  expressed  great  doubt 
whether,  the  stock  in  trade  being 
in  the  possession  of  the  bank- 
rupt solelj  the  claim  of  partner- 
ship could  be  sustained  upon  the 
statute  21  James  I.  c.  19,  s.  10, 
11.  Binfordv.  Dammett.  756 
See  Assets,  5. 


LACHES. 

1.  Residuary  legatee  having  been 
admitted  to  a  copy  hold  estate 
was  in  possession  above  19 
years;  when  the  heir  obtained 
possession  by  ejectment,  after 
acquiescence  for  nine  years  the 
residuary  legatee  filed  a  bill 
claiming  the  estate,  as  having 
been  a  redeemable  interest  in 
the  testator;  and,  having  been 
treated  as  such,  it  was  so  de- 
creed. An  account  was  directr 
ed  of  the  money  expended  in 
repairs,  d^c. ;  and  inquiries  as 
to  incumbrances ;  the  Court  in- 
clining strongly  to  support  the 
acts  of  the  heir,  while  in  pos- 
session.   Hardy  y.  Reeves.  466 

2.  demurrer  on  the  ground  of  length 
of  time  to  a  bill  for  redemption 
of  a  mortgage  is  good.  479 

3.  Bill  for  an  account  of  the  pro- 
duce of  the  captures  by  tl\e 
Royal  Family  Privateers  of  Bris- 
tol dismissed  on  the  ground  of 
laches :  the  original  bill  having 
been  filed  in  1749  but  the 
length  of  time  cannot  be  plead- 
ed in  bar.    Pearson  v.  Bekhier, 

«    627 

4.  Specific  performance  refused  on 
the  laches  and  trifling  conduct) 


LACUES-^-cotUinued. 

of  the  Plaintiff;  the  contract  be- 
ing for  a  sale  to  the  Plaintiff  un- 
der a  bankruptcy  of  a  reversion- 
ary interest  for  life;  which  in 
the  interval  fell  into  possession. 
The  Defendants  having  also  been 
in  some  degree  remiss,  the  bill 
was  dismissed  without  costs  up- 
on delivering  up  the  agreement. 
Spurrier  v.  Hancock.  667 

See   Bankrupt,  6.  Contract, 
3,  4.     Satisfaction,  1. 

LAPSE. - 

See  Vested  Interest,  3.    Will, 
39,56. 

LEASE  FOR  LIVES.— See  Renewal. 

LEGACY. 

r.  Legacies  to  be  paid  out  of  a 
specific  security,  which  failed, 
held  general  upon  the  circum- 
stances. Roberts  v.  Pocock.  150 
2.  Testatrix  gave  nine  legacies  of 
1000/.  each,  part  of  14,500/. 
South  Sea  annuities ;  and  as  to 
the  residue  of  the  said  fund  and 
all  other  her  personal  estate,  in- 
cluding such  of  the  said  legacies 
as  should  lapse  by  death,  before 
they  should  be  transferable,  up- 
on trust  to  convert  into  money 
such  part  of  her  residuary  per- 
sonal estate  as  shall  not  consist 
of  South  Sea  annuities,  and  in- 
vest such  money  with  any  money 
belonging  to  her  at  her  decease 
in  said  fund  of  South  Sea  annu- 
ities and  from  time  to  time  invest 
the  dividends,  &c.  of  all  such 
South  Sea  annuities  as  shall  con- 
stitute her  residuary  personal 
estate  in  the  same  fund,  till  the 
youngest  of  said  legatees  shall, 
or  would,  if  living  have  attained 
twenty-one,  and  then  to  transfer 
the  whole  of  such  South  Sea 
annuities  to  said  nine  legatees 
equally,  with  such  survivorship 
as  their  original  shares.  The 
nine  legacies  of  1000/.  each  only 
are  specific ;  the  remainder  of 
the  South  Sea  annuities  is  part 
of  the  general  personal  estate. 
Richardson  v.  Brown.  177 


xu 
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LEGACY— continued. 

3.  Legacy  of  the  money  due  upon 
a  note  held  specific,  upon  the 
intention  :  but  the  inclination  of 
the  Court  is  against  specific  leg- 
acies, and  to  hold  it  a  general 
legacy,  with  reference  only  to 
the  security,  as  the  fund  first  to 
be  applied  to  it  Chawarth  y 
Beech.  555 

4.  Specific  legacy  retained  by  the 
executor  for  assets:  but  was 
not  wanted :  in  case  of  depre- 
ciation the  legatee  is  entitled 
to  the  original  value.  Chaworth 
V.  Beech.  555 

5.  Testator  gave  to  his  sister  the 
'  interest  of  300/.  upon  bond  for 

life,  and  after  her  decease  to  her 
daughter  the  interest  due  upon 
the  said  bond  at  her  death  with 
'  the  principal.  The  legacy 
specific  ;  and  there  being  among 
other  bonds  one  of  the  exact 
amount,  it  was  held  to  refer  to 
that,  though  an  insolvent  secu- 
rity, and  the  interest  in  arrear 
before  the  death  of  the  testator. 
Innes  v.  Johnson,  568 

6.  The  inclination  of  the  Court  is 
against  specific  legacies.  The 
construction  must  be  upon  the 
face  of  the  will,  before  the  ac- 
count of  the  effects  is  consider- 
ed, to  see,  whether  that  afibrds 
a  foundation.    Innes  v.  Johnson. 

568 

7.  Legacy  of  **  1000/.-  out  of  my 
reduced  Bank  Annuities"  held 
pecuniary  :  the  Court  leaning 
against  holding  a  legacy  spe- 
cific, unless  clearly  intended. 
The  Court  would  not  take  into 
consideration  the  evidence  of 
the  value  of  the  stock  at  the 
date  of  the  codicil,  by  which  the 
legacy  was  given,  nor  an  erasure 
of  a  legacy  to  the  same  person 
by  the  will  ;  but  decided  upon 
the  words  of^  the  codicil.  Kirby 
V.  Potter,  748 

8.  "Of  my  stock,"  or  "in  my 
stock  "  or  '*  part  of  my  stock  " 
will  make  a  legacy  specific.   750 


LEGikQY— continued. 
9.  A    specific    legacy   vests  im- 
mediately from  the  death  of  the 
testator.  751 

10.  If  a  legacy  is  given  to  a  person 
under  a  particular  character, 
which  he  has  falsely  assamed, 
and  which  alone  can  be  sup- 
posed the  motive  of  the  bounty, 
the  rule  of  the  Civil  Law  is 
adopted,  and  the  legacy  fuls. 
Therefore  where  a  legacy  was 
given  by  a  woman  to  a  man  in 
the  character  of  her  husband, 
whom  she  supposed  and  describ- 
ed as  such,  but  who  at  the  time 
of  the  marriage  ceremony  with 
her  had  a  wife  living,  the  Court 
in  respect  of  his  conduct  held 
him  not  entitled  :  but  inclined 
to  think  it  would  Be  otherwise, 
where  from  circumstances  not 
moving  from  the  legatee  him- 
self the  description  is  inapplica- 
ble ;  as  where  a  testator  gives 
a  legacy  to  a  child  from  motit^ 
of  affection,  supposing  it  his 
own,  but  is  imposed  upon  in 
that  respect.  Kennell  y.  Abbott. 

m 

IL  A  legacy  out  of  the  produce  of 
a  copyhold  estate,  Erected  to 
be  sold  failing  was  held  to  pass 
by  the  residuary  clause  against 
the  heir  ;  the  object  being  a 
general  conversion  out  and  out. 
Kennell  v.  Abbott.  SftJ 

12.  By  the  Civil  Law  a  false  reason 
given  for  a  legacy  is  not  of  itself 
sufficient  to  destroy  it,  unless 
fraud,  from  which  it  may  be 
presumed  ;  that,  if  known,  the 
legacy  would  not  have  been 
given.  ^^ 

See  Charity.  Double  Leg- 
acies. Evidence,  1.  In- 
terest, 1.  Practice,  10, 
17.  Satisfaction,  I,  ^ 
Trust,  12.  Will. 
LENGTH  OF  TIME.— See  Laches. 
LIMITATION,  REMOTE. 

See  Perpetuity. 
LIMITATION  (Words  op). 
In  a  will  the  words  "heir  male" 
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LIMITATION  (Words  op) 
tinned, 

may  be  nomen  coUectivum  to  ef- 
fectuate the  general  intention  to 
include  all  the  issue.  794 

LORD  AND  TENANT. 

See  Copyhold. 
LUNATIC. 

1.  Stock  ordered  to  be  transferred 
under  the  Statute  36  Geo.  III. 
c.  90,  the  trustee  being  of  un- 
sound mind,  though  no  commis- 
sion had  issued  ;  and  having 
actually  refused  to  transfer ;  the 
refusal  proceeding  from  mere 
weakness  of  mind.  Simms  v. 
Nayhr.  360 

2.  Upon  petition  praying  a  refer- 
ence to  the  Master  as  to  the 
state  of  tlie  Plaintiff  and  her 
fortune  and  directions  for  her 
maintenance,  the  property  being 
too  small  to  bear  a  commission 
of  lunacy,  an  order  was  made 
upon  affidavits,  without  a  refer- 
ence, for  payment  of  the  divi- 
dends for  the  two  ensuing  quar- 
ters.    Eyre  v.  Wake.  795 

See  Representative. 


M 

MAINTENANCE.— See  Portion 
MARRIAGE.  —  See    Baron    and 

Feme.     Contract,  2.     Will,  12. 
MARSHALLING.  —  See    Assets, 

2  4. 
MIST AKE.— See  Charity,  5.    Will, 

3,4,5,6,49,62,53. 
MORTGAGE. 

1.  A  reference  under  the  Statute 
7  Geo.  II.  c.  20,  must  proceed 
upon  admission  of  the  principal 
and  interest  due  upon  the  mort- 
gage ;  and  the  Master  cannot 
admit  evidence.  Huson  v. 
Hewson,  105 

2.  Assignment  of  a  mortgage  with- 
out the  privity  of  the  mortgagor ; 
the  assignee  takes  subject  to  the 
account  between  the  mortgagor 
and  mortgagee.  Matthews  v, 
Wallwyn,  118 


MORTGAGE— conaVittcrf. 

3.  As  between  mortgagee  and  per- 
sons claiming  under  him,  with- 
out the  privity  of  the  mortgagor 
they  cannot  add  to  what  is  due, 
settle  the  account,  or  turn  inter- 
est into  principal.  128 

4.  After  an  assignment  of  a  mort- 
gage, payments  to  the  mortga- 
gee without  notice  must  be  al- 
lowed by  the  assignee.  The 
Registry,  the  premises  being  in 

.    Middlesex,  is  not  notice  for  this 

purpose.     Tender  after  the  bill 

filed,  of  the  balance,  deducting 

the  payments  to  the  mortgagee, 

with  costs,  deprived  the  assignee 

of  subsequent  costs.     Williams 

'  y.Sarrcll.  389 

See  Assets,  1.     Bankrupt,  3. 

Charity,  3, 4, 5.    Copyhold, 

2, 3.     Infant,  3.     Laches, 

1, 2.     Renewal,  3.     Will, 

11,42. 

MORTMAIN.— See  Charity.   WiU, 

42. 
MUTUAL  WILLS.— See  Will,  12. 


N 


NAVIGATION  SHARE. 
See  Will,  42. 

NE  EXEAT  REGNO  (Writ  of). 
Writ  of  Ne  exeat  RegnOy  obtained 
by  one  French  emigrant  against 
another,  discharged  upon  the 
circumstances  appearing  upon 
the  affidavits  in  support  of  the 
will,  and  upon  the  answer ; 
which  may  be  read,  the  applica- 
tion not  being  in  the  nature  of 
an  affidavit  to  hold  to  bail,  but 
to  the  discretion  of  the  Court, 
applying  a  remedy,  not  in  its 
origin  distinctly  applicable  to 
private  transactions  between 
subject  and  subject.  It  is  very 
delicate  to  apply  it  as  against 
foreigners,  and  it  would  be  a 
necessary  term,  that  it  shall  be 
simply  a  case  of  equity.  De 
Carriere  v.  De  Cahnne,      577 
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NEW  TRIAL. 

1.  Three  trials  frequent ;  and  a 
fourth  has  been  granted.      206 

2.  After  three  ejectments  tried  in 
Ireland  an  issue  out  of  Chan- 
cery was  tried  between  the  same 
parties  upon  the  same  point  A 
new  trial  was  afterwards  grant- 
ed upon  appeal  to  the  House  of 
Lords ;  and  after  that  another 
ejectment  was  tried.  Lord 
Sherborne  v.  Naper.  206 

3.  There  is  no  question  of  civil 
right,  that  in  ordinary  course  of 
the  jurisdiction  of  this  country 
may  not  go  through  three  in- 
quiries. 207 

4.  In  criminal  cases  a  repeated  in- 
quiry is  not  matter  of  right,  but 
of  discretion  :  and  can  only  be 
had  with  the  consent  of  the  At- 
torney General.  207 

NEXT   OF  KIN.— See  Fraud,  1. 

Trust,  1,  2,  ^,  9,  14,  15,  16, 

17, 18.    Voluntary  Deed.  Will, 

54,  59. 
NOTICE.  —  See      Mortgage,     4 

Trust,  3. 


OFFICE. 

Bond  to  secure  an  annuity  to  the 
obligor's  mother  for  life  :  the 
condition  reciting,  that  by  the 
recommendation  of  friends  he 
had  been  appointed  to  succeed 
his  father  in  the  command  of  a 
government  packet,  but  on  the 
express  condition  of  his  making 
an  allowance  for  the  support  of 
his  mother,  &c.  :  the  Master  of 
the  Rolls  inclined  to  dismiss  the 
bill  filed  against  his  executrix  ; 
but  gave  the  Plaintiff  leave  to 
bring  an  action.  Harttoell  v. 
Hartwell  811 

ORDER.— See  General  Order. 

OUTLAWRY.— See  Practice,  15. 


PARENT  AND  CHILD. 

See  Election,  2.     Interest,  1. 
Satisfaction,  3.    Trust,  12. 


PAROL     AGREEMENT.  -  See 

Contract     Fraud  (Statute  of). 
PAROL  EVIDENCE. 

See  Mortgage,  L     Trust,  2, 
17.  Will,49,52,53,G2,63. 
PARTNER. 

1.  Though  one  of  three  partners 
is  an  infant,  an  action  must  be 
brought  against  all  three.     164 

2.  A  separate  creditor  of  a  partner 
has  no  right  against  the  joint 
property  farther  than  the  sepa- 
rate interest  of  that  partner ;  viz.  . 
his  share  upon  a  division  of  the 
surplus,  subject  to  the  accounts 
of  the  partnership:  therefore 
joint  property  of  an  insolvent 
partnership  taken  in  execution 
for  a  separate  debt  cannot  be 
held  against  the  joint  creditors. 
Taylor  v.  Fields.  396 

3.  Assignee,  executor  or  separate 
creditor,  coming  in  the  right  of 
one  partner  against  the  joint 
property  comes  into  nothing 
more  than  an  interest,  subject  to 
an  account  between  the  part- 
nership and  the  partner,  and 
therefore  to  the  joint  debts; 
assignee  under  a  separate  com- 
mission of  bankruptcy  has  only 
the  same  right  to  stand  in  the 
place  of  the  bankrupt  by  the 
common  law,  not  under  the 
bankrupt  laws.  99^ 

See  Bankrupt,  2.  Jurisdic- 
tion, 1.  Tenant  in  Com- 
mon. Trust,  3,  14. 
PAUPER. 
A  pauper  is  liable  to  be  committed 
for  filing  an  improper  bill.  630 
PERFORMANCE. 

See  Contract.      Satisfaction. 
PERPETUITY. 

1.  No  limited  number  of  lives  for 
the  purpose  of  postponing  the 
vesting  of  an  executory  devise. 

313 

2.  Limitation  of  a  term  or  the  trust 
of  a  term  for  twenty  lives  in 
being  successively  is  good.  3^ 

3.  By  the  law  of  Scotland  land  may 
be  made  unalienable  for  ever  un- 
der certain  regulations.        339 
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PERPETUITY— con/iniie^f. 

See  Wai,  20,  24,  25,  29,  30, 
31,  34,  35,  36. 
PIRACY.— See  Practice,  12. 
PLEADING. 

1.  Administrator  disputing  by  his 
answer  the  foundation  of  the 
bill,  viz.  a  balance  of  accounts 
against  the  testator's  estate, 
need  not  set  forth  an  account  of 
the  personal  estate,  &,c.  by  way 
of  schedule.    Phelips  v.  Coney, 

107 

2.  A  schedule  to  an  answer  con- 
taining at  length  a  bill  of  costs 
and  observations  with  reference 
to  a  bill  formerly  delivered  for 
the  same  business  held  imperti- 
nent; though  the  bill  called  upon 
the  Defendant  to  set  forth  how 
he  computes  and  makes  out  his 
demand  with  all  the  particulars 
relating  thereto,  with  interroga- 
tories pointed  to  the  particular 
items  and  to  a  minute  compari- 
son of  the  two  bills.  Alsager 
V.  Johnson,  217 

3.  Plea  of  a  suit  depending  in  the 
Court  of  Chancery  in  Ireland 
for  the  same  matter  over-ruled. 
Lord  Dillon  v.  Alvares.       357 

4.  Bill  stating  a  sequestration  for 
want  of  an  answer  prayed  a  dis- 
covery and  account  of  all  money 
or  other  property  of  the  Defend- 
ant in  the  original  cause  in  the 
hands  of  the  Defendants,  who 
were  bankers,  at  the  time  of 
service  of  the  sequestration,  or 
since.  Upon  demurrer  as  to  the 
money  and  answer  as  to  the 
rest  of  the  bill,  the  Lord  Chan- 
cellor determined  against  the 
demurrer  upon  the  form,  con- 
sidering it  over-ruled  by  the 
answer,  and  would  not  in  that 
stage  of  the  cause  decide  the 
two  points :  1st,  whether  a  se- 
questration upon  mesne  process 
can  be  executed  farther  than  to 
pay  the  expenses :  2dly,  whether 
a  chose  in  action  is  liable  to  se- 
questration. Simmonds  v.  Lord 
Kinnaird.  735 


PLEADING— continued. 

See  Construction.     Fraud,  1, 
2.    Laches,  2,  3. 
PORTION. 

The  Court  leans  against  the  con- 
struction for  raising  portions  or 
maintenance  out  of  a  reversion- 
ary term ;  and  upon  that  princi- 
ple, when  the  term  fell  into 
possession,  and  the  portion  was 
raised,  refused  to  charge  the 
difference  between  the  sum  an- 
nually allowed  by  the  infant's 
grandfather  for  her  maintenance 
and  the  sum  charged.  Lady 
Clinton  v.  Lord  Robert  Sey- 
mour, 440 
See  Satisfaction,  4. 

POSTHUMOUS  CHILD. 

See  Infant  en  ventre.  WiD,  25. 

POWER. 

1.  A  power  of  appointment  not  exe- 
cuted by  a  general  disposition 
by  will.     Croft  v.  Slee.  60 

2.  Appointment  by  father  and  son 
under  a  power,  of  money  charg- 

,  ed  on  an  estate;  that  in  case 
the  son  should  survive  it  should 
be  applied  by  him  in  and  towards 
the  payment  of  the  debts  of  the 
father  ;  and  subject  thereto  the 
residue,  if  any,  should  go  and  be 
considered  aspartof  the  personal 
estate  of  the  father ;  and  in  case 
the  father  should  survive,  it 
should  go  and  be  paid  by  him, 
his  executors,  &.c.  in  and  to- 
wards satisfaction  of  his  debts, 
with  a  similar  provision  as  to  the 
residue.  The  father  surviving 
appointed  in  favor ,  of  another 
son,  for  valuable  consideration 
as  to  part.  As  to  that  the  decree 
directed  payment  under  the  ap- 
pointment ;  the  residue  to  be 
paid  into  Court,  with  liberty  to 
apply  ;  in  case  of  no  application 
within  twelve  months  to  be  paid 
according  to  the  appointment. 
Lady  Clinton  v.  Lord  Robert 
Seymour.  440 

3.  A.  having  both  a  power  and  an 
interest,  the  estate  being  con- 
veyed to  such  uses  as  he  should 
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FOWER— continued. 

appoint,  and,  in  default  of  ap- 
pointment, to  him  in  fee,  con- 
veys by  lease  aud  release,  using 
also  words  of  appointment :  the 
deed  operates  as  a  conveyance 
of  his  interest,  not  as  an 
execution  of  his  power ;  espe- 
cially if  the  effect  of  the  latter 
construction  will  defeat  the  ob- 
ject.       Cox     V.     Chamberlain, 

631 

4.  Power  to  revoke  uses,  substitut- 

ing other  estates : 
Quare,  Whether  a  substitution 
of  equitable  for  legal  estates, 
though  a  bad  execution  at  law, 
is  sufficient  in  Equity ;  as  where 
it  is  done  by  appointing  under 
a  power,  and  declaring  uses  up- 
on the  appointment ;  which  are 
consequently  mere  trusts.  Cox 
V.  Chamberlain.  631 

5.  An  appointment  exceeding  the 
power  by  a  limitation  to  objects 
not  within  the  power  is  void  as 
to  the  excess:  as,  where  the 
power  is  to  appoint  to  children, 
and  the  appointment  is  to  a  child 
for  life,  and  after  his  decease 
to  his  wife,  and  children^   but 

.  that  void  limitation  shall  not 
defeat  a  limitation  over  to  an 
object  of  the  power,  in  case 
such  child  dies  without  leaving 
a  wife  or  child  surviving. 
Crompe  v.  Barrow.  681 

C.  Trust  in  marriage  articles  to  pay 
certain  funds,  the  property  of 
the  wife,  to  all  and  every  her 
child  and  children  in  such  parts, 
shares,  and  proportions,  as  she 
should  by  will  give,  6lc.  and  for 
want  of  such  gift,  6lc.  to  all 
and  every  her  child  and  chil- 
dren part  and  share  alike,  and 
for  want  of  such  issue,  over. 
By  her  will  she  gave  ten  guineas, 
part  of  the  fund,  to  her  eldest 
son,  declaring,  that  he  was  other- 
wise provided  for  by  the  will  of 
his  uncle ;  and  the  remainder 
she  gave  to  all  her  other  chil- 
dren, naming  them  equally,  with 
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survivorship  in  case  of  the  death 
of  any  during  minority,  and  be- 
fore receipt  of  his,  her,  or  their 
shares ;  and  in  case  of  the  death 
of  her  eldest  son  before  he  comes 
to  the  possession  of  his  uncle's 
fortune  she  gave  her  second  son 
only  ten  guineas.  The  only 
provision  of  the  eldest  son  was 
a  remainder  in  tail  after  the  life 
estate  of  his  father ;  who  sur- 
vived his  wife.  The  Court  was 
of  opinion,  1st,  that  children 
illegitimate,  being  born  after 
elopement,  and  no  access,  clear- 
ly could  not  take :  2dly,  that 
the  share  apointed  to  a  child, 
who  died  in  the  life  of  her  moth- 
er, lapsed :  but  the  case  was 
determined  upon  the  third  point; 
that  under  the  circumstances 
the  appointment  of  ten  guineas 
was  illusory ;  and  therefore  the 
whole  was  void ;  and  the  fnnd 
was  distributed  among  the  sur- 
viving children  and  the  repre- 
sentative of  the  deceased  child ; 
the  interest  vesting  on  the  birth, 
liable  to  be  devested  only  by  ap- 
pointment. Vanderzee  ».  Aclm. 

771 

7.  Under  a  power  to  appoint  to  and 
among  several  persons  each  of 
the  objects  must  have  a  part; 
but  a  Court  of  Law  will  not  en- 
ter into  the  amount  of  the  share 
appointed.  785 

8.  In  equity  an  appointment  of  a 
very  small  share  is  not  illusory, 

'    if  justified  by  circumstances;  as 

where  that  object  is  otherwise 

provided  for.       r»  '^ 

See  Purchase,  2.     Voluntary 

Deed. 

PRACTICE. 

1.  8ubpcena  not  necessary  to  an 
amended  bill.  Skefington  v. 
.  66 

2.  Upon  an  injunction  bill  to  stay 
proceedings  at  law,  the  Defend- 
ant living  abroad,  a  motion,  that 
service  of  subpoena  upon  the 
attorney  may  be  good  service, 
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PRACTICE.— continued. 

requires  an  affidavit  of  merits. 
Stephen  v.  Cini.  359 

3.  By  the  insolvency  of  the  Plain- 
tiff pending  an  apcount  the  suit 
is  abated.     Williams  v.  Kinder. 

387 

4.  Qtf.  Whether  notwithstanding 
the  bankruptcy  of  the  Plaintiff 
at  law  the  action  may  not  pro- 
ceed, the  assignees  giving  secu- 
rity for  the  costs.      lb. 

5.  A  decree  cannot  be  impeached 
collaterally  in  another  cause. 
Lady  Clinton  v.  Lord  Robert 
Seymour.  440 

6.  After  an  order  for  confirming 
the  report  nisi,  filing  exceptions 
and  making  the  deposit  with  the 
Register,  are  no  cause  to  pre- 
vent that  order  being  made  ab- 
solute, unless  an  order  for  set- 
ting down  the  exceptions  to  be 
argued  is  obtained ;  which  may 
be  done  either  by  the  Plaintiff 
or  Defendant.  The  order  con- 
firming the  report  was  discharg- 
ed on  payment  of  costs.  Gildart 
V.  Moss.  617 

7.  Where  the  bill  is  amended  after 
answer,  if  the  amended  bill  is 
not  answered,  the  Plaintiff  is 
entitled  to  a  decree,  that  the  bill 
be  taken  pro  confesso  generally. 
Joplingv.  Stuart.  619 

8.  An  insufficient  answer  is  no  an- 
swer; and  therefore  shall  not 
prevent  a  decree  to  take  the  bill 
pro  confesso.  Turner  v.  Tur- 
ner. 619,  n. 

9.  Bill  amended  after  answer  may 
be  taken  pro  confesso  generally, 
not  as  to  the  amendments  only ; 
the  record  being  entire.  Bacon 
v.  Griffith.  619.  n. 

10.  Bill  by  a  legatee  very  nearly  of 
age  to  secure  the  legacy:  the 
costs  were  given  out  of  the  es- 
tate :  but  that  will  not  be  done 
in  future  upon  a  bill  to  secure 
the  legacy  of  an  infant ;  as  un- 
der the  Legacy  Act,  36  Geo.  III. 
c.  51 ,  s.  32,  the  executor  may  pay 
the  legacy  into  Court,  and  the 
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legatee,  when  of  age,  may  peti- 
tion for  it.  WhopJuan  v.  Wing- 
field.  630 

11.  This  Court  will  not  before  a  de- 
cree interpose  in  favor  of  an 
executor  against  a  creditor  pro- 
ceeding at  law.  Rush  v.  Higgs. 

638 

12.  A  work  alleged  to  be  a  piracy 

referred  to  the  Master.    

V.  Leadbetter.  681 

13.  A  detainer,  before  the  Defend- 
.  ant  could  be  discharged  from  an 

illegal  arrest,  as  where  he  was 
returning  from  his  examination 
under  a  commission  of  bank- 
ruptcy against  him,  cannot  be 
supported.    Ex  parte  Hawkins. 

691 

14.  Bidding  opened  on  advance  of 
50/.  on  S801.  paying  the  ex- 
pense. 10/.  per  cent  not  suffi- 
cient on  a  small  sum.  Upton 
V.  Lord  Ferrers.  700 

15.  Outlawry  is  at  this  day  the  com- 
mon process  in  Ireland.        738 

16.  Plaintiff  pays  the  costs  upon  a 
bill  of  discovery.  742 

17.  Upon  a  question  as  to  the  amount 
of  a  legacy  from  a  doubt  as  to 
a  figure,  an  issue  was  directed 
instead  of  a  reference  to  the 
Master.       Norman  v.  Morrell. 

769 

18.  The  Court  of  King's  Bench  re- 
fused to  answer  a  case  from  the 
Rolls,  stated  as  a  trust.  Bay- 
ley  V.  Morris.  .  788 

See  Ejectment.    Jurisdiction, 
1.     Lunatic,  2.     Ne  exeat 
Regno.     Pauper.      Plead- 
ing, 4. 
PRESUMPTION. 

See  Will,  61,  62,  63. 
PRINCIPAL  AND  AGENT. 

1.  Account  between  principal  and 
agent  settled  from  loose  papers ; 
the  agent  having  kept  no  regu- 
lar b<K>ks.  After  his  death  lib- 
erty was  given  to  surcharge  and 
falsify  upon  allegation  of  errors 
since  discovered.  Lord  Hard' 
wicke  V.  Vernon.  411 
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PRINCIPAL  AND  AGENT— con- 

tinned, 

2.  Agent  employed  to  sell  estates 
took  them  for  himself  under 
color  of  a  fictitious  purchase ; 
and  sold  part:  after  his  death 
an  inquiry  was  directed  to  as- 
certain the  real  value ;  accord- 
ing to  which  his  estate  was  to 
be  charged ;  the  principal  having 
an  option  to  take  what  remained 
unsold;  and  the  agent  having 
fraudulently  prevailed  on  his 
principal  to  execute  a  lease  un- 
der the  real  vslue,  the  agent's 
estate  was  charged  with  the  loss 
arising  from  that.  Lord  Hard- 
wicke  V.  Vernon,  411 

See  Executor,  8, 11.     Fraud, 
1.     Principal   and    Sure- 
ty,  1. 
PRINCIPAL  AND  SURETY. 

1.  A  surety  to  the  East  India  Com- 
pany discharged  by  payment  of 
a  bdance  to  the  principal  under 
an  erroneous  settlement  by  the 
officers  of  the  Company  with- 
out their  authority  or  knowl- 
edge. Law  V.  The  East  India 
Company,  824 

2.  The  East  India  Company  hav- 
ing compelled  payment  from  a 
surety  in  India  by  their  power 
over  him,  as  one  of  their  ser- 
vants, without  an  account  or 
proceeding  against  the  principal, 
(though  solvent)  and  otherwise 
under  harsh  circumstances,  he 
was  restored  to  the  same  situa* 
tion  by  a  decree  for  repayment 
with  interest  at  5  per  cent,  upon 
giving  security  for  repayment, 
in  case  in  a  future  suit  by  the 
Company  he  should  be  held 
liable.  The  Court  would  not 
upon  the  circumstances  give 
Indian  interest.  Law  v.  The 
East  India  Company.  824 

See  Bankrupt,  8,  9. 
PRIORITY.— See  Bankrupt,  11. 
PRIVILEGE.— See  Practice,  13. 
PROCESS. 

See  Pleading,  4.     Practice, 
15. 


PROMISSORY  NOTE. 
See  Condition,  2. 

PROMOTIONS.  — See  Pages  1, 
851. 

PROTESTANT    DISSENTERS. 
See  Charity,  4. 

PUBLIC  OFFICE.— See  Office. 

PURCHASE  (Words  of). 

1.  A  deed  is  construed  more  strict- 
ly than  a  will  according  to  the 
legal  import  of  the  words. 
Therefore  in  a  marriage  settle- 
ment after  life  estates  to  the 
husband  and  wife  a  remainder 
to  the  heir  male  of  her  body  by 
him  to  be  begotten,  and  to  his 
heirs,  and,  for  want  of  such  is- 
sue, to  the  daughters,  and  if 
there  should  be  no  issue  of  the 
marriage,  to  the  right  heirs  of 
the  husband,  was  held  a  contin- 
gent remainder  in  fee  in  snch 
person  as  should  be  heir  mile 
of  the  wife  at  her  death.  Bajf- 
ley  V.  Morris.  788 

2.  Under  a  limitation  by  deed  to 
the  father  for  life,  remainder  to 
his  issue  male,  remainder  to  the 
father  in  fee,  the  sons  took  by 
purchase  as  joint  tenants  for  life 
only  ;  the  word  "  issue  "  in  a 
deed  being  a  word  of  purchase 

794 
See  Limitation.    Will,  28. 

PURCHASER. 

1.  Purchaser  justified  in  takings 
fair  objection,  though  over- 
ruled.     Cox    V.    Chamberlm. 

631 

2.  Qu.  Whether  a  purchaser  under 
a  power  to  revoke  uses,  substi- 
tuting other  estates  of  equal 
value,  is  not  bound  to  show  the 
value  of  the  substituted  estates. 

638 

3.  The  conduct  of  the  parties,  in- 
evitable accident,  &.C.  might 
induce  the  Court  to  reliete 
against  a  lapse  of  the  day  fixed 
for  completing  a  purchase. 
Lloyd  Y.  ColleU.  600,  «• 

See  Trust,  6. 


TABLE   OP  CONTEMT8. 


XIX 


R 


RECEIVER.— See  Executor,  9. 
REDEMPTION — See    Assets,    1 

Copyhold,  3.    Laches,  1 ,  2. 
REGISTRY  ACT.— See  Mortgage, 

REMAINDER-MAN. 

See  Copy-hold,  7.      Renewal 
REMOTE  LIMITATION. 

See  Executory  Devise.      Per- 
petuity. 
RENEWAL. 

1.  Bill  by  devisee  in  remainder  to 
him  and  his  heirs  male  of  a 
lease  for  lives  against  tenant  for 
life,  also  entitled  in  reversion  to 
him  and  his  heirs,  to  compel 
him  to  procure  a  renewal,  one 
life  having  dropped  :  the  con- 
struction of  the  will  being,  that 
the  lease  should  be  kept  full, 
and  that  500/.  and  no  more 
should  be  charged  thereon  for 
that  purpose  upon  the  dropping 
of  each  life,  decreed,  that  if  the 
Plaintiff  chose  to  pay  the  ex- 
cess, the  lease  should  be  renew- 
ed ;  in  trust  to  secure  the  500L 
and,  subject  thereto,  for  the 
Defendant  for  life  :  after  his  de- 
cease, to  raise  the  farther  sum 
advanced  by  the  Plaintiff  for  re- 
newal, and  the  expense  of  the 
suit,  with  compound  interest  at 
4  per  cent,  during  the  life  of  De- 
fendant, and  subject  thereto  for 
Plaintiff  in  tail  male :  remainder 
to  Defendant  and  his  heirs  :  the 
Defendant  was  not  allowed  to 
charge  the  estate  with  500/.  to- 
wards a  fine  paid  by  him  upon 
a  former  renewal  without  con- 
sent of  the  remainder-man. 
White  V.  White.  24 

2.  Tenant  for  life  of  an  estate  for 
lives  being  himself  one  of  the 
lives,  it  is  not  competent  to  the 
remainder-man  to  compel  him 
to  contribute  to  the  expense  of 
renewal,  if  it  is  a  legal  estate. 
Qu.  If  a  trust.  33 

3.  The  rule,  that  tenant  for  life  of 
an  estate  for  lives  shall  pay  one 
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third  of  the  expense  of  renewal, 
was  unreasonable,  and  does  not 
now  prevail :  the  fair  proportion 
is,  that  he  shall  keep  down  the 
interest,  like  the  devisee  of  a 
mortgaged  estate.  33 

REPRESENTATIVE. 

A  right  of  retainer  is  not  preju- 
diced by  the  circumstance,  that 
the  administration  is  granted  to 
another  for  the  use  of  the  credi- 
tor, a  lunatic,  any  more  than  if 
Bronte  minaritaiey  nor,  that  the 
debt  is  due  to  a  trustee. 
FVanks  v.  Cooper.  763 

See    Executor.       Fraud,  1. 
Trust,  4. 
RESIDUE. 

See  Interest,  1.     Legacy,  11. 
Trust,  1,2, 5, 9, 14, 15, 16, 
17,  18.     Will,  56, 58, 59. 
RESTRICTION.  — See  Construc- 
tion. 
RESULTING  TRUST. 

See  Trust,  1, 2, 5, 9, 14, 15, 16, 
17, 18. 

RETAINER.— See  Representative. 
REVERSIONARY  TERM. 

See  Portion. 
REVIEW  (Commission  of). 

See  Will,  15, 19. 
REVOCATION. 

See  Powe^,  4.     Purchaser,  2. 
WUl,  12, 48, 49, 61, 62, 63. 
ROYAL        FAMILY       PRIVA- 
TEERS. 

See  Laches,  3. 


S 


SATISFACTION. 

1.  Legacy  at  21,  the  interest  for 
maintenance,  not  satisfied  by 
advancements  during  minority 
for  the  infant's  benefit,  nor  by  a 
legacy  larger,  but  of  a  different 
nature,  received  under  the  will 
of  the  executor :  there  being  no 
positive  relinquishment,  though 
no  demand  for  ten  years.  Lee  v. 
Brown.  362 

2.  Settlement  previous  to  marriage 
of  the  wife's  fortune  on  herself, 
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with  a  covenant  by  the  husband 
in  consideration  of  the  marriage, 
&c.  and  for  making  some  pro- 
vision for  the  wife  and  her  issue, 
to  pay  within  three  months  after 
his  death  6000/.  to  the  trustees, 
in  trust  if  the  wife  should  sur- 
vive him,  and  there  should  be 
no  issue,  (which  was  the  event) 
to  pay  1500/.  to  the  wife,  her 
executors,  &c.  and  to  pay  the 
interest  of  the  remaining  4500/. 
to  her  for  life.  She  is  entitled 
to  dower  :  and  her  share  under 
the  Statute  of  Distributions  is 
not  a  satisfaction  or  perform- 
ance of  the  covenant.  Couch  v. 
Strattm,  991 

3.  As  to  a  presumed  satisfaction  of 
a  debt  by  a  legacy  there  is  no 
distinction  between  the  cases  of 
parent  and  child  and  of  stran- 
gers :  therefore  circumstances 
of  difference,  as  that  the  legacy 
given  by  the  parent  is  contin 
gent,  are  laid  hold  of  to  prevent 
the  application  of  the  rule  of 
satisfaction.     Tohon  v.  ColUns, 

483 

4.  Portion  by  will  prima  facie  a 
satisfaction  of  a  portion  by  set- 
tlement. 491 

See  Will,  46. 
SCOTLAND.— See  Perpetuity,  3, 
SEPARATE  COMMISSION. 

See  Bankrupt. 
SEPARATE  CREDITOR. 
See  Bankrupt  Creditor. 
SEQUESTRATION.  —  See  Plead 

ing,  4. 
SERJEANT  AT  LAW.— See  page 

851. 
SETTLEMENT. 

See    Contract,   2.      Infant   en 

Ventre,  3.     Satisfaction,  4. 

SfflP-OWNER.— See  Bankrupt,  4. 

SOLICITOR.— See  Attorney. 

SPECIFIC     DEVISE     or     BE- 

aUEST. 

See  Executor,  3, 5, 9.     Legacy. 
Will,  8,  44,  52. 
SPECIFIC  PERFORMANCE. 
See  Contract. 


STATUTE     OP    FRAUDS.-See 

Frauds. 
STOCK. 

1.  Transfer  of  Stock  by  way  of 
loan  upon  bond,  with  cooditioii 
to  replace  the  stock  six  months 
after  the  date,  and  in  the  mean 
time  to  pay  interest  at  5  |Mr 
ce$it.  The  Stock  not  being  re- 
placed, and  being  depreciated, 
the  obligee  is  entitled  to  the 
value  of  the  Stock  at  the  time 
of  the  transfer  with  interest  at  5 
per  cent,  to  the  date  of  the  re- 
port ;  credit  being  given  for 
some  payments  on  account  of 
the  principal.  Forrest  y,  Elwes. 


2.  In  an  action  recently  after 
breach  of  an  agreement  to 
transfer  Stock,  the  rise,  if  any, 
would    be   ffiven  in  damages. 

^  497 

3.  The  three  per  cents  arc  perpet- 
ual  annuities  granted  for  ever, 
redeemable  by  the  public  The 
common  expression  therefore  of 
**  lOOA  Stock,'*  dtc  is  incorrect 

751 

4.  The  5  per  cent,  annuities  of 
1797,  created  upon  the  sub- 
scription of  the  Bank  for  the 
public  service,  and  in  pursuance 
of  a  resolution  of  the  Bank  diri- 
ded  among  the  proprietors  of 
the  Bank  Stock  pro  rata,  con- 
sidered as  an  accretion  to  the 
capital ;  and  therefore  a  person 
entitled  for  life  had  the  benefit 
of  it  by  way  of  dividend  only. 
Brander  v.  Brander.*        800 

See  Trust  11. 
SUBPCENA.— See  Practice,  1, 2. 
SUBSTITUTION  op  ESTATES. 
See  Power,  4.    Purchaser,  2. 
SURETY. 

See    Bankrupt,    8.      Principal 
and  Surety. 

SURPLUS See  Residue. 

SURVIVORSHIP. 

See  Baron  and  Feme,  1.    Will, 
43. 

*  See  the  note,  atile,  809. 
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TAIL.— See  Estate  Tail. 

TENANT.— See  Copyhold. 

TENANT  POR  UFE. 

See    Copyhold,  7.      Renewal. 
Will,  11. 

TENANT  IN  COMMON. 

No  action   of  trover  between 

tenants  in  common.  760 

See  Will,  43. 

TENDER.— See  Mortgage,  4. 

TERM,  REVERSIONARY. 
See  Portion. 

TIMBER.— See  Copyhold,  5,  7. 

TITLE-DEEDS. 

1.  An  heir  at  law  has  no  equity 
except  to  remove  incumbrances 
in  the  way  of  his  legal  right : 
he  cannot  call  for  an  inspection 
of  deeds  in  the  possession  of  the 
devisees.  Lady  Shaftesbury  v, 
Arrowsmith,  66 

3.  B'dl  by  heir  in  tail  against  devi 
sees  :  on  motion  an  inspection 
was  ordered  of  all  deeds  of  set 
tlement,  admitted  to  be  in  the 
possession  of  the  Defendants, 
creating  estates  in  tail  general ; 
but  no  farther.  Lady  Skaftes 
bury  V.  Arrowsmith.  66 

TRANSFER.— See  Stock. 

TRIAL.— See  New  Trial. 

TROVER.— See  Tenant  in  Com- 
mon. 

TRUST  AND  TRUSTEE. 

1.  One.  executor  being  by  a  legacy 
for  his  care  clearly  a  trustee  of 
the  residue  for  the  next  of  kin, 
the  other  must  be  a  trustee  also. 
White  V.  Evans.  21 

2.  Where  it  appears  by  express 
declaration  or  plain  inference, 
that  executors  are  not  intended 
to  take  the  residue  beneficially, 
they  are  trustees.  A  legacy  is 
only  one  mode  of  showmg  it; 
and  if  expressed  to  be  for  care 
and  trouble,  parol  evidence  can- 
not be  received.  22 

3.  A  general  devisee  in  trust  for  the 
testator's  widow  and  children 
having  received  from  the  widow, 
who  was  executrix,  on  her  going 


TRUST    AND   TRUSTEE— con- 
tinned, 

abroad  to  recover  part  of  the 
property,  bonds  for  a  debt  from 
him  and  his  partners  to  the 
estate,  in  settling  the  affairs  of 
the  partnership  on  the  retire- 
ment of  one  partner,  who  had 
notice  of  the  trust,  delivered  to 
him  the  bonds  to  be  cancelled 
without  the  privity  of  the  cestuys 
que  trust;  continuing  to  make 
remittances  on  that  account 
from  the  funds  of  the  new  part, 
nership;  the  partner,  who  re- 
tired, is  not  discharged.  Dick- 
enson V.  Lockyer,  36 

4.  The  Court  will  not  interfere  be- 
tween representatives  by  chang- 
ing the  nature  of  prq)erty  in 
execution  of  a  trust,  the  object 
of  which  has  failed.  Croft  v. 
8iee.  60 

5.  Executor  having  specific  be- 
quests by  will  and  codicil  held 
a  trustee  for  the  next  of  kin  as 
to  the  residue  undisposed  of. 
Holfordy,  Wood.  76 

6.  One  trustee  for  the  sale  of  an 
estate  having  released  and  con- 
veyed to  his  co-trustee  refused 
to  join  in  the  receipt  of  the 
purchase-money ;  upon  the  spe- 
cial expression  of  the  deed  the 
purchaser  was  not  held  to  the 
agreement  with  the  remaining 
trustee :  it  would  have  been  otl^> 
erwise,  if  one  had  merely  re- 
nounced.    Crewe  v.  Dicken.  97 

7.  Trustee  charged  with  interest. 
Younge  v.  Combe.  101 

8.  Trustee  for  the  purchase  of  land 
died  without  personal  assets,  but 
having  purchased  land  :  the  es- 
tates were  held  not  liable  to  the 
trust;  the  circumstances  afford- 
ing no  presumption,  that  they 
were  purchased  in  execution  of 
the   trust      Perry  v.  Phelips. 

108 

9.  Testatrix  by  will  appointed  an 
executor,  and  gave  him  a  leg- 
acy :  afterwards  by  a  testamen 
tary  paper  she  directed  the  resi- 
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TRUST    AND    TRUSTEE  — con- 
tinned, 

due  to  be  disposed  of  according 
to  private  instructions  to  him ; 
and  haying  by  a  subsequent  cod- 
icil added  another  executor  died 
without  giving  any  instructions : 
the  executors  are  trustees  of  the 
residue  for  the  next  of  kin. 
Mordaunt  v.  Httssty.  117 

10.  Settlement  upon  marriage  of 
stock,  the  property  of  the  wife, 
in  trust  from  time  to  time  to  re- 
ceive the  dividends,  and  pay 
them  into  the  hands  of  the  wife 
for  her  sole  and  separate  use, 
her  receipt  to  be  a  discharge: 
afler  her  decease,  if  the  hus- 
band should  survive,  for  him  for 
life ;  and  afler  the  decease  of  the 
survivor,  to  transfer  the  princi- 
pal among  the  children  accord- 
ing to  her  appointment  by  will ; 
in  default  thereof,  equally ;  if  no 
children,  according  to  her  ap- 
pointment by  will.  The  trustees 
with  the  privity  of  the  wife  sold 
the  stock,  and  paid  the  money 
to  the  husband,  taking  his  bond 
of  indemnity ;  he  died  insolvent. 
Upon  the  biU  of  the  widow  and 
children  the  fund  being  replaced 
by  the  trustees  was  transferred 
to  the  Accountant  General  upon 
the  trusts  of  the  settlement;  the 
trustees  to  pay  the  dividends  to 
the  widow  from  the  death  of  the 
husband,  with  costs.  Whistler 
V.  Newman.  129 

11. Trustee  of  stock  sells  it:  the 
cestui  que  trust  has  an  option  to 
have  the  stock  or  the  produce 
with  interest.  497 

12.  Legacy  to  a  father  the  better 
to  enable  him  to  provide  for  his 
younger  children :  he  consented 
to  secure  the  capital;  but  was 
held  entitled  to  the  interest, 
Brown  v.  Casama^or.  498 

13.  Decree  discharging  from  a 
trust  a  woman,  who  had  married 
a  foreigner  ;  though  the  answer 
denied  an  intention  of  quitting 
the  Kingdom;    and  stated  her 


TRUST    AND    TRUSTEE -coih 
tinned, 

desire    of  continuing   in  the 

trust.      Lake  v.  De  Lambert, 

592 

14.  A  partnership  in  London  being 
appointed,  not  individually,  bat 
as  a  firm,  executors  and  guar- 
dians, claimed  the  residue  un- 
disposed of  in  exclusion  of  per- 
sons appointed  attorneys,  execu- 
tors, and  guardians,  in  Denmark, 
and  others  appointed  attorneys 
and  executors  in  India ;  decreed 
a  trust  for  the  next  of  kin ;  and 
it  was  referred  to  the  Master  to 
appoint  a  guardian.  De  Mazar 
V.  Fffhus.  644 

15.  Bequest  of  various  particulars, 
comprising  all  the  testator's  per- 
sonal estate,  to  his  wife  for  life; 
then  afler  specifically  disposmg 
of  and  charging  with  legacies 
certain  parts  after  the  death  of 
his  wife,  he  appointed  her  exe- 
cutrix, she  paying  his  debts  and 
funeral  expenses :  held  a  result- 
ing trust  as  to  the  residue; 
there  being  no  farther  di^Msi- 
tion  and  no  evidence.  Dicks  r^ 
Lambert.  "J^ 

16.  Executor  takes  the  residue  un- 
disposed of,  unless  there  is  i 
strong  and  violent  presamptioo 
against  him.  A  legacy  does 
afford  that  presumption,  unless 
there  are  special  circumstanees. 

W 

17.  Ground  of  admitting  parol  en- 
dence  between  the  execotdr  and 
next  of  kin  as  to  the  residue 
undisposed  of.  7^0 

18.  Bequest  to  executor  by  way  of 
exception  is  not  sufficient  to  bar 
him  from  the  residue  undispos- 
ed of.  «l 

See   Executor,   10,  12,  13. 
Fraudy  1.     Lunatic,  1. 

TRUST  OF  TERM.— See  Perpe 
tuity. 

TURNPIKE  SECURITIES. 
See  Charity,  6.    Will,  42, 
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USURY, 


u 

Interest,  3. 


VESTED  INTEREST. 

1.  Residuary  bequest  to  trustees 
upon  trust  to  pay  the  dividends, 
&c.  equally  between  the  testa- 
tor's two  great  nieces  until  their 
respective  marriages,  and  from 
and  immediately  i^er  their  res- 
pective marriages  to  assign  and 
transfer  their  respective  moie- 
ties or  shares  thereof  unto  them 
respectively,  held  a  vested  inter- 
est before  marriage ;  being  tak- 
en out  of  the  general  rule  from 
the  Civil  Law,  that  dies  incertus 
in  testamento  conditianem  facit. 
One  of  the  legatees  being  dead 
without  having  been  married, 
the  Court  directed  one  moiety 
to  be  paid  to  her  executors ;  but 
would  not  permit  the  other  moi- 
ety to  be  paid,  but  directed  the 
interest  and  dividends  of  that 
moiety  to  be  pud  to  the  other 
legatee,  with  liberty  to  apply  in 
case  of  her  marriage  or  her  death 
before  marriage.  Booth  v.  Booth, 

399 

2.  Where  an  absolute  property  is 
given  by  will,  and  a  particular 
interest  is  given  in  the  mean 
time,  it  is  not  a  condition  pre- 
cedent, but  a  description  of  the 
time,  when  possession  is  to  be 
taken.  409 

3.  Bequest  of  the  residue  to  A.  for 
life ;  and  after  her  death  legacies 
were  given  to  B.  or  to  her  prop- 
er representative,  in  case  she 
should  not  be  living  at  the  de- 
cease of  A.,  and  to  four  other 
persons  or  their  representatives 
or  representative:  one  of  the 
four  died  in  the  life  of  the  tes- 
tator ;  and  another  survived  him, 
but  died  in  the  life  of  A. ;  the 
former  lapsed;  the  latter  vest- 
ed.    Corbyn  v.  FVetich.       41S 


VESTED  INTEREST— eofiitntied 

4.  Construction  of  an  inaccurate 
letter,  the  basis  of  a  settlement, 
as  to  the  rights  of  the  parties,  and 
as  to  the  subject,  upon  which 
the  settlement  was  intended  to 
attach.   Luders  v.  Anstey.   501 

5.  Legacy  to  the  testator's  wife  of 
the  dividends  of  stock  for  her 
life ;  which,  he  directs,  shall  be 
continued  in  the  same  stock, 
and  then  to  be  shared  equally 
share  and  share  alike  to  his 
children  that  shall  be  then  liv- 
ing :  he  also  gave  to  his  wife  a 
leasehold  house  (of  which  fifty 
years  were  unexpired)  for  her 
life,  and  then  to  be  let  during 
the  time  of  the  lease  to  come, 
and  the  neat  produce  thereof  to 
be  equally  placed  in  the  stocks 
for  the  benefit  of  his  children 
that  shall  be  then  living  equally 
and  as  to  the  residue  of  his  es- 
tate whatsoever  and  whereso- 
ever the  product  he  gave,  &c., 
the  same  to  be  collected  yearly 
to  his  wife  and  children  equally 
share  and  share  alike  that  are 
then  living.  In  other  disposi- 
tions the  words  ''then"  and 
"then  living"  were  used  with 
reference  to  some  period  ex- 
pressed, viz.  the  age  of  twenty- 
one,  or  the  death  of  the  person 
to  take  for  life.  The  stock 
and  house  vested  at  the  wife's 
death  in  those  children,  who 
survived  her  :  the  residue  vest- 
ed at  the  testator's  death  in  his 
wii^  and  all  the  children  equal- 
ly.    Reeves  v.  Brymer,        692 

6.  Bequestof  the  dividends  of  stock 
to  A.  for  her  life;  and  then  to 

'  remain  in  the  same  stock  till 
each  of  her  children  attain  twen- 
ty-one, and  then  to  be  paid  their 
equal  share  of  the  same ;  if  any 
die  before  twenty-one,  to  go  to 
the  survivors  or  survivor;  and 
not  to  be  under  any  claim  or  ju- 
risdiction of  their  father  or  any 
husband  A.  may  have.  Of  two 
children  one  died  in  the  life  of 
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VESTED  INTEREST— continued, 
her  mother,  married,  and  above 
twenty-one.  Transfer  of  a  moi- 
ety to  her  administrator  upon 
the  mother's  death  established  : 
the  other  moiety  vested  in  the 
surviving  daughter,  an  infant,  so 
far  as  to  entiUe  her  to  the  divi- 
dends ;  and  a  reference  was  di- 
rected as  to  her  father's  ability. 
Reeves  v.  Brymer.  .  692 

7.  Testator  bequeathed  a  leasehold 
estate  (after  an  estate  for  life)  to 
his  nephew  A.  and  the  heirs  nrale 
of  his  body  lawfully  begotten 
and  in  default  of  such  heirs  to 
one  of  the  sons  of  his  nephew 
of  B.  as  A.  shall  direct  by  a  con- 
veyance in  his  life  or  by  his  last 
will.  Another  leasehold  estate 
he  bequeathed  to  A.  upon  trust, 
subject  to  certain  charges,  to 
employ  the  remainder  of  the  rent 
to  such  children  of  B.  as  A.  shall 
think  most  deserving,  and  that 
will  make  the  best  use  of  it,  or 
to  the  children  of  his  nephew 
C.  if  any  such  there  are  or  shall 
be.  A.  dying  in  the  testator's 
life,  the  bequest  of  the  latter  es- 
tate was  established  in  favor  of 
all  the  children:  Qucere,  as  to 
the  former.     Brcwn  v.  Higgs, 

708 

See  Condition,  1.    Legacy,  9. 

Power,  3,  6.     Will,  13. 

VOLUNTARY  DEED. 

A.  by  voluntary  deed  assigned  all 
the  personal  estate  which  he  was 
then  or  might  at  any  time  after- 
wards be  possessed  of  or  entitled 
to,  upon  trust  to  pay  the  interest, 
d&c.  to  himself  for  life,  and  after 
his  decease  to  such  persons  as 
he  should  ap]x>int  by  will  for 
their  lives,  and  subject  thereto, 
to  pay  the  principal  to  his  next 
of  kin,  who  should  be  living  at 
his  decease,  his,  her,  or  their  ex- 
ecutors, d&c.  Soon  afterwards 
the  testator  by  his  will  gave 
some  legacies,  and  gave  the  res- 
idue to  die  persons  by  name,  who 
were  his  next  of  kin  at  the  exe- 


VOLUNTARY  DEED-coiUtJiwei 
cution  of  the  deed  and  at  his 
death ;  upon  whose  bill  claiming 
under  the  deed  an  account  of 
the  trust  estate  recei?ed  by  the 
trustees,  and  of  the  personal  es- 
tate, &c.,  and  to  set  aside  the 
legacies,  it  was  held,  that  the 
power  was  not  executed  bj  the 
will,  but  one  of  the  Plaintifis 
being  clearly  affected  with  no- 
tice and  acquiescence  in  the 
plan  of  giving  the  legacies  in- 
stead of  executing  the  power, 
the  cause  was  ordered  to  stand 
over,  with  liberty  to  file  a  bill  to 
establish  the  legacies :  the  Court 
inclining,  in  case  the  other  Plain- 
tiff could  be  affected  with  notice, 
at  all  events  to  apply  the  interest 
of  the  personal  estate  during  the 
lives  of  the  legatees  in  payment 
of  the  legacies.  They  were  af- 
terwards paid  under  a  compro- 
mise.    Griffin  v.  Nansm.   344 


W 

WARD  OF  CHANCERY. 

See  Baron  and  Feme,  %  9. 
Trust,  12. 
WASTE. 

See  Copyhold,  2,  4,  6,  7. 
WEST  INDIA  ESTATE. 

See  Consignment 
WIFE. 

See  Baron  and  Feme. 
WILL. 

1.  Notwithstanding  declarations  of 
the  testator  to  his  executor, 
that  he  never  meant  to  call  for 
payment  of  a  promissory  note, 
it  was  held  part  of  the  assets; 
which  were  insufficient  for  the 
legacies ;  a  charge  on  the  real 
estate  failing  for  want  of  a  proper 
attestation  of  the  will.  Bym  v. 
Godfrey,  ? 

2.  Undertaking  to  do  somethingi  »f 
the  will  is  not  changed,  is  bind- 


ing. 


10 


3.  A  will  cannot  be  varied  upon  the 
ground  of  mistake ;  unless  the 
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WILL — continued. 

alleged  mistake  is  clearly  incon- 
sistent with  the  intention  upon 
the  whole  will.  Meliish  v.  Mel- 
lish.  45 

4.  Mistake  in  a  will  corrected  upon 
the  clear  intention  appearing  on 
the  whole  will.  Philips  v.  Cham- 
berkane.  51 

5.  The  capital  of  the  residue  passed 
by  implication :  though  the  in- 
terest and  dividends  only  were 
expressly  disposed  of.     A» 

6.  A  mistake  in  a  will  cannot  be 
corrected,  or  an  omission  sup- 
plied, unless  it  clearly  appears 
by  fair  inference  from  the  whole 
will.  57 

7.  A  will  restrained  in  point  of  ex- 
tent to  a  partial  disposition  by  a 
particular  enumeration  and  a  ref- 
erence to  other  instruments,  not- 
withstanding the  general  words 
"  personal  estate."  Holford  v. 
Wood.  76 

8.  Specific  disposition  by  will  sub- 
ject to  annuities  and  legacies 
held  auxiliary  only  ;  the  general 
personal  estate  to  be  applied  in 
the  first  instance.    lb, 

9.  Two  annuities  of  equal  amount 
in  the  same  will  to  the  same 
person  :  held  not  accumulative. 
lb. 

10.  Testator  devised  real  estate  to  A. 
in  tail  male;  remainder  over; 
and  gave  a  sum  of  money  in  trust 
to  be  laid  out  in  land,  to  be  set- 
tled to  the  same  uses ;  by  codl 
cil  he  devised  the  same  real  es- 
tate to  B.  and  his  heirs;  and 
gave  every  thing,  he  had  given 
by  his  will  to  A.  in  as  ample  a 
manner  to  B. :  B.  is  tenant  in 
fee  of  the  real  estate ;  and  is  en- 
titled to  have  the  money  paid  to 
him.     Younge  v.  Combe.      101 

11.  The  Lord  Chancellor  and  the 
Master  of  the  Rolls  inclined  to 
think,  the  legal  estate  in  mort- 
gaged premises  passed  by  a  gen- 
eral  residuary*  devise  by  the 


*  See  the  note,  Vol.  III.  349. 
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WILL — continued. 

mortgagee  to  A.  who  was  also 
executor,  his  heirs,  executors, 
administrators,  and  assigns,  for 
ever  on  the  side  of  his  mother. 
A.  being  19,  the  Lord  Chancel- 
lor would  not  order  him  to  join 
in  the  conveyance  under  the 
statute  7  Anne,  c.  19,  but  or- 
dered the  money  to  be  paid  into 
the  Bank  ez  parte  the  infant ; 
and  said,  when  he  should  come 
of  age,  it  would  be  very  reason- 
able, that  he  should  join.  Ex 
parte  Sergison.  147 

12.  Mutual  wills  by  two  unmarried 
sisters  under  21 :  the  marriage 
of  one  does  not  revoke  the  will 
of  the  other.  Hinckley  v.  Sim- 
mons. 160 

13.  Bequest  to  A.  and  in  case  of  her 
death  to  B.  held  an  absolute  in- 
terest in  A.     lb, 

14.  Testator  gave  all  the  residue  of 
his  personal  estate  to  his  wife, 
except  such  parts  as  should  be 
in  and  about  his  house ;  which 
parts  he  gave  to  his  son ;  and 
directed  the  household  furniture 
to  go  as  heir-looms;  and  gave 
all  arrears  of  rent,  which  should 
be  due  to  him  at  his  death,  to  his 
son :  a  bond  to  secure  an  old  ar- 
rear  of  rent,  and  cash,  both 
found  in  an  iron  chest,  in  which 
the  Steward  kept  the  cash  aris- 
ing from  the  rents,  belong  to  the 
residuary  legatee.  Jones  v.  Lord 
Sefton.  166 

15.  Commission  of  Review  granted 
upon  a  sentence  of  the  Court  of 
Delegates  affirming  a  sentence 
of  the  Prerogative  Court  estab- 
lishing a  will.  Mathews  v.  War- 
ner. 186 

16.  An  unfinished  testamentary  pa- 
per of  no  effect ;  the  party  hav- 
ing lived  eight  days  afterwards. 
Orijfin  V.  Grijin.  197 

17.  A  letter  to  an  attorney  contain- 
ing instructions  for  drawing  a 
will  established  as  a  will.  Hab- 
berjield  v.  Browning,  200 

18.  A  will,  disposing  both  of  real 
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and  personal  property,  with  a 
clause  of  attestation,  but  no  wit- 
nesses, established  as  to  the  per- 
sonal property.  Cobbold  v. 
Baas.  200 

19.  Commission  of  Review  in  Ire- 
land upon  a  sentence  of  the 
Court  of  Delegates,  affirming  a 
sentence  of  the  prerogative 
Court       Goodwin    v.    Gieshr. 

211,  n. 

20.  Devise  of  real  estates  of  the 
annual  value  of  near  5000/.  and 
other  estates  directed  to  be  pur 
chased  with  the  residue  of  the 
personal  estate,  amounting  to 
above  600,000/.  to  trustees  and 
their  heirs,  &c.  upon  trust  dur 
ing  the  lives  of  the  testator's  sons 
A.  B.  and  C.  and  of  his  grand- 
son D.  and  of  such  other  sons  as 
A.  now  has  or  may  have  and  of 
such  issue  as  D.  may  have  and 
of  such  issue  as  any  other  sons 
of  A.  may  have  and  of  such  sons 
as  B.  and  C.  may  have  and  of 
such  issue  as  such  sons  may  have 
as  shall  be  living  at  his  decease 
or  born  in  due  time  afterwards 
and  during  the  life  of  the  sur- 
vivor to  receive  the  rents  and 
profits,  and  from  time  to  time 
invest  the  same,  and  the  produce 
of  timber,  &c.  in  other  pur- 
chases of  real  estates ;  and,  after 
the  death  of  the  survivor  of  the 
said  several  persons,  that  the 
said  estates  shall  be  divided  into 
three  lots,  and  that  one  lot  shall 
be  conveyed  to  the  eldest  male 
lineal  descendant  then  living  of 
A.  in  tail  male ;  remainder  to 
the  second,  &c.  and  all  and 
every  other  male  lineal  descend- 
ant or  descendants  then  living, 
who  shall  be  incapable  of  taking 
as  heir  in  tail  male  of  any  of  the 
persons,  to  whom  a  prior  estate 
is  limited,  of  A.  successively  in 
tail  male;  remainder  in  equal 
moieties  to  the  eldest  and  every 
other  male  lineal  descendant  or 
descendants  then  living  of  B 
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and  C.  as  tenants  in  common 
in  tail  male  in  the  same  manner, 
with  cross  remainders;  or  if  but 
one  such  male  lineal  descendant, 
to  him  in  tail  male ;  remainder 
to  the  trustees,  their  heirs,  &c. 
The  other  two  lots  were  directed 
to  be  conveyed  to  the  male  des- 
cendants of  B.  and  C.  re^e& 
tively  in  the  same  manner,  and 
with  similar  limitations  to  the 
male  descendants  of  their  broth- 
ers, and  to  the  trustees  in  fee; 
and  it  was  directed,  that  the 
trustees  should  stand  seised  upon 
the  failure  of  male  lineal  des- 
cendants of  A.  B.  and  C.  as 
aforesaid  upon  trust  to  sell  and 
pay  the  produce  to  his  Majesty, 
his  heirs  and  successors,  to  the 
use  of  the  Sinking  Fund;  the 
accumulation,  till  Uie  porchases 
or  sales  can  take  place,  to  go 
to  the  same  purpose ;  with  a 
direction,  that  all  the  persons 
becoming  entitled  shall  lue  the 
sirname  of  the  testator  only. 
The  trusto  of  the  will  were  esta- 
blished. TheOusson  v.  Wooir 
ford.  227 

21.  The  intention  of  the  testator  if 
clear  and  consistent  with  the 
rules  of  law,  is  to  govern  with- 
out regard  to  the  grammatical 
construction,  or  whether  it  de- 
serves favor,  or  not.  311 

22.  In  some  cases,  as  for  creditors, 
an  intention  will  be  inferred 
from  the  purpose,  beyond  what 
is  expressed.  311 

23.  If  words  are  capable  of  a  two- 
fold construction,  the  rule  b  to 
adopt  such  as  tends  to  make  it 
good  even  in  the  case  of  a  deed 
much  more  of  a  Will  312 

24.  The  purt>ose  of  accumulation 
no  objection  to  an  executory 
devise.  317,320,^ 

25.  The  rule  as  to  executory  devise 
allowing  any  number  of  lives  in 
being,  a  reasonable  time  for  ges- 
tation, and  twenty-one  years  is 
now  the  clear  law.  319 
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26.  Slight  circumstances  are  suffi- 
cient to  qualify  and  restrain  gen- 
eral words  in  a  will.  325 

27.  The  intention  of  the  testator  is 
not  to  be  set  aside,  because  it 
cannot  take  effect  to  the  full  ex- 
tent, but  is  to  work  as  far  as  it 
can.  325 

28.  ''Heir  male"  in  a  will  may  be 
words  of  purchase.  ^  ~ 

29.  The  number  of  contingencies, 
for  an  executory  devise  not  ma- 
terial, if  they  are  to  happen 
within  the  limits  allowed  by  law, 

327 

30.  Reasons  for  allowing  the  ten 
months  and  twenty-one  years 
after  lives  in  being  to  postpone 
the  vesting  of  an  executory  de- 
vise. 327 

3L  Executory  devises  not  to  be  gov- 
erned by  the  rules  of  law  as  to 
common  law  conveyances:  but 
the  question  is  whether  they 
are  to  happen  within  a  reason- 
ble  time,  or  not.  328 

32.  A  will  is  not  to  be  affected  on 
account  of  the  unmeritorious 
object.  329 

33.  Only  one  general  rule  of  con- 
struction for  Courts  of  Law  and 
Equity  applicable  to  all  wills  ; 
however  the  Court  may  con- 
demn the  object ;  the  intention 
is  to  be  collected  from  the  whole 
will ;  every  word  is  to  have  ef- 
fect according  to  the  natural, 
common,  import :  words  of  art 
to  be  construed  according  to 
the  technical  sense,  unless  upon 
the  whole  will  plainly  not  so  in- 
tended. The  Court  are  bound 
to  carry  the  will  into  effect,  if 
consistent  with  the  rules  of  law; 
and  if  they  can  see  a  general 
intention  consistent  with  the 
rules  of  law,  but  the  particular 
mode  is  not  though  that  shall 
fail,  the  general  intention  shall 
take  effect.  329 

34.  Every  executory  devise  is  good, 
that  does  not  tend  to  a  perpe- 
tuity :  i.  e.  that  does  not  tend 
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to  make  an  estate  unalienable 
beyond  the  period  allowed  by 
law  as  to  legal  estates.  331 

35.  Since  the  Revolution  Judges 
have  disapproved  of  extending 
executory  devise;  but  there  is 
no  instance  of  a  limitation  of 
the  number  of  lives.  332 

d!&.  Reason  for  allowing  the  twen- 
ty-one years  after  lives  in  being 
for  executory  devise.  337 

37.  The  amount  of  the  property, 
the  piety  or  prudence  of  the  dis- 
position, afford  no  fair  ground 
for  controlling  a  will.  340 

38.  Where  the  whole  property  is 
devised,  with  a  particular  inter- 
est given  out  of  it,  it  operates 
by  way  of  exception  out  of  the 
absolute  property.  400 

39.  To  prevent  a  lapse  the  inten- 
tion must   be   perfectly  clear. 

435 

40.  Grand-children  entitled  under 
the  description  of  "children" 
in  a  will ;  the  intention  upon  the 
whole  clause  being  children,  or 
the  issue  of  those  who  should  be 
dead.   Royle  v.  Hamilton.    437 

41.  Bequest  for  the  improvement 
of  the  city  of  Bath  construed  to 
mean  improvements  carrying  on 
under  an  Act  of  Parliament,  not 
by  private  persons.  Howse  v. 
Chapman.  542 

42.  Specific  disposition  by  will  in 
trust  to  sell  and  in  the  first  place 
pay  debts,  legacies,  and  charges 
of  probate  and  execution  of  the 
trust,  and  in  the  next  place,  that 
the  residue  of  the  money  be  ap- 
propriated to  the  improvement 
of  the  city  of  Bath,  is  void  by 
Statute  9  Geo.  II.  c.  36,  as  to 
a  navigation  share,  which  being 
real  estate  goes  to  the  heir,  and 
as.  to  money  on  real  securities, 
as  mortgages,  turnpike  bonds, 
and  Commissioners'  bonds  for 
the  improvement  of  the  city  of 
Bath ;  which  go  to  the  next  of 
kin  :  the  general  residue  undis- 
posed of  was  first  applied  to  the 
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debts  and  other  charges  ;  and 
the  deficiency  was  borne  by  the 
trust  property,  that  passed  to 
the  city  of  Bath,  and  that,  of 
which  the  disposition  failed  by 
the  Statute^  pro  rata.  Howse 
V.  Chapman.  .  542 

43.  Words  of  survivorship  in  a  will 
shall  not  defeat  the  effect  of 
words  importing  a  tenancy  in 
common ;  but  shall  be  referred 
to  some  time,  as  the  death  of 
the  tenant  for  life ;  or  even  to 
the  death  of  the  testator,  though 
a  construction  not  to  be  adopt- 
ed, if  there  can  be  any  other. 
Russel  V.  Long.  551 

44. Indorsement  upon  a  note  ''I 
give  this  note  to  A."  may  be 
proved  as  testamentary.        565 

45.  Favor  or  disfavor  to  the  object, 
if  the  intention  can  be  discover- 
ed, is  not  a  ground  for  constru- 
ing a  will.  574 

46.  The  Master  of  the  Rolls  was  of 
opinion,  that  upon  the  bequest 
of  a  debt  there  is  no  distinction 
between  a  voluntary  and  com- 
pulsory payment  to  the  testator 
as  to  the  question  of  ademption 

574 

47.  Testator  gave  to  his  wife  the 
third  part  of  all  his  property, 
that  should  become  due  to  him 
afler  his  decease :  then  after 
giving  some  legacies  he  gave  all 
the  residue  of  his  estate  in  gen- 
eral words,  subject  to  the  pay- 
ment of  all  his  debts,  funeral 
expenses,  and  legacies,  upon 
trust  to  collect  the  same  residu- 
ary estate  and  pay  the  same  to 
certain  persons.  The  wife  is 
entitled  to  a  third  of  the  per- 
sonal estate,  subject  to  the  debts, 
but  not  to  the  legacies.  Reed  v. 
Addington,  575 

48.  All  codicils  are  part  of  t^e  will. 
Therefore  a  codicil  merely  for  a 
particular  purpose,  as  to  change 
an  executor,  and  confirming  the 
will  in  all  other  respects,  does 
not  revive  a  part  of  the  will  re- 


voked by  a  former  codicil.  Croi- 
by  V.  MacdouaL  610 

49.  Two  inconsistent  wills :  a  codi- 
cil referring  to  the  first  by  date 
as  the  last  will  cancels  the  inter- 
mediate will ;  and  evidence  of 
mistake  cannot  be  admitted. 

616 

50.  Voluntas  testatoris  ambuUdma 
est  usque  ad  mortem.  210 

51.  Testator  by  a  will  unattested, 
afler,  among  others,  charitable 
legacies,  to  be  distributed  by  his 
executor  or  executors,  gare  the 
remainder  and  residue  of  his  es- 
tate, if  any,  and  effects  of  what 
nature  soever  and  wheresocTer, 
which  he  should  be  seised  on, 
possessed  of,  d^c.  "  next  of  kin 
or  heir  at  law  whom  I  appoint 
my  executor  "  after  debts,  &c 
paid.  He  lefl  one  brother,  and 
by  deceased  brothers  a  niece 
and  several  nephews,  one  of 
whom  was  heir  at  law.  Distri- 
bution decreed  according  to  the 
Statute.     Lowndes  v.  Stont 

649 

52.  Legacy  of  2400/.  in  the  5  per 
cent.  Consolidated  Bank  Annu- 
ities :  decreed,  that  2400/.  5pei 
cent.  Annuities,  viz.  Navy  bills, 
should  be  purchased;  evidence 
of  the  intention  and  mistake  as 
to  the  fund  being  rejected^ 
Chambers  v.  Minchin.         675 

53.  Legacy  to  Price,  the  eon 
of  Price  :  upon  the  eth 
dence  the  Plaintiff,  the  only 
claimant,  was  declared  entitled. 
Price  V.  Page.  ^ 

54.  Grandchildren  may  take  under 
the  description  of  children,  if 
there  can  be  no  other  construc- 
tion, not  otherwise.  Recces  v. 
Brymer.  ^^ 

55.  Every  word  of  a  will  must  have 
.  a  meaning  imputed  to  it,  if  ca- 
pable of  it  without  a  violation  ol 
the  general  intent  or  any  other 
provision  in  the  will.  ^ 

56.  General  residuary  clause  passes 
all,  that  is  not  sufficiently  dis- 
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posed  ofy  as  in  case  of  lapse. 
Brown  v.  Higgs.  708 

57.  Stock  iBcladed  in  a  will  under 
the  word  **  securities  " ;  legacies 
being  charged,  for  which  the  se- 
curities properly  so  called  were 
not  sufficient.  Dich$  v.  Lam 
hert.  725 

58.  Testator  gave  certain  leasehold 
houses  in  trust  for  A.  absolutely 
for  her  separate  use,  and  other 
leasehold  houses  in  trust  for  B. 
for  her  separate  use  for  life ;  and 
after  her  decease  for  her  cliil- 
dren :  if  none,  to  fall  into  the 
residue;  and  he  gave  the  residue 
in  trust  for  A.  and  B.  to  be  di< 
vided  between  them  sharer  and 
share  alike,  and  to  be  paid  and 
applied  in  like  manner  for  their 
use  and  benefit  as  the  rents  and 
profits  of  the  leasehold  premises 
hereinbefore  settled  upon  them ; 
and  their  receipts  to  be  a  suf- 
ficient discharge.  The  refer- 
ence in  the  residuary  clause  is, 
not  to  the  interests  of  A.  and  B. 
in  the  houses,  but  to  the  provi- 
sion, that  they  shall  take  for 
their  separate  use ;  therefore 
they  take  the  residue  absolutely. 
Shanley  v.  Baker.  732 

59.  A  leasehold  house,  the  bequest 
of  which,  being  to  a  charity ,  fails, 
passes  under  a  general  disposi- 
tion of  the  residue,  and  does  not 
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belong  to  the  next  of  kin  as  un- 
disposed of.     lb, 

60.  Under  a  residuary  disposition  to 
the  testator's  right  heirs  on  the 
part  of  his  mother  his  sister  and 
nephew  by  a  deceased  sister  arc 
entitled  against  remoter  rela- 
tions, claiming  on  the  ground  of 
an  express  provision  by  an  an- 
nuity for  the  separate  use  of  the 
sister.     Forster  v.  Sierra.     766 

61.  If  an  estate  is  devised,  charged 
with  legacies,  which  fail,  the  de- 
visee, and  not  the  heir,  shall  have 
the  benefit  of  it.  811 

62.  Whether  by  the  birth  of  more 
children  subsequent  to  the  date 
of  the  will,  and,  after  the  death 
of  the  testator's  wife,  his  second 
marriage,  but  no  children  by 
that,  the  will  is  revoked,  Quar*. 
Gibbons  v.  Caunt.  840 

63.  A  subsequent  marriage,  and  the 
birth  of  a  child,  revoke  a  wit). 
Qutsre  as  to  the  propriety  of  ad- 
mitting evidence  against  the  pre- 
sumption. 848 

See  Assets.  Charity.  Con- 
dition, 1.  Contract,  5.  Dis- 
tribution. Executor.  Fraud- 
ulent Devises.  Interest. 
Legacy.  Limitation.  Per- 
petuity. Power,  1.  Pur- 
chase. Satisfaction,  4.  Ve^Et- 
ed  Interest,  1,  2,  3,  5,  U. 
Voluntary  Deed. 


END  OF  THE  FOURTH  VOLUME. 


boston:    l.  h.  bridoham,  printer. 
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